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winasityvaoba

uzenaesi sasamarTlos analitikuri ganyofilebis adamianis uflebaTa cen-
tri ukve aTi welia aqveynebs adamianis uflebaTa evropuli sasamarTlos ga-
dawyvetilebebs qarTul enaze. tradiciulad, adamianis uflebaTa centris
farglebSi momzadda adamianis uflebaTa evropuli sasamarTlos mier miRe-
buli gadawyvetilebebis krebuli, romelSic Tavmoyrilia 2015-2017 wlebis
ganmavlobaSi evropuli sasamarTlos mier ganxiluli mniSvnelovani saqmee-
bi konvenciiTa da damatebiTi oqmebiT uzrunvelyofili uflebebisa da Tavi-
suflebis Sesaxeb.

winamdebare krebulis mizania mkiTxvels gaacnos adamianis uflebaTa evro-
puli sasamarTlos praqtika, axali midgomebi da precedentuli samarTali.
adamianis uflebaTa da ZiriTad TavisuflebaTa konvencias „cocxal orga-
nizmad~ swored evropuli sasamarTlos sasamarTlo praqtika aqcevs. aRniS-
nul krebulSi Sesuli saqmeebis magaliTze, kargad Cans adamianis uflebaTa
evropuli sasamarTlos mzaoba, Sexvdes axal gamowvevebs da moaxdinos kano-
nis uzenaesobisa da adamianis uflebaTa sferoSi saerTaSoriso standarte-
bis SemuSaveba. aqedan gamomdinare, strasburgis sasamarTlos precedentu-
li samarTlis uaxlesi magaliTebi did mniSvnelobas iZens, radgan is ganmar-
tavs, azustebs da naTels hfens konvenciiT gaTvaliswinebul uflebebsa da
Tavisuflebebs.

krebulSi ganxilul saqmeebSi, strasburgis sasamarTlom imsjela iseT mniS-
vnelovan sakiTxebze, rogoricaa: presaSi satiris gamoyeneba; pensiebi da
socialuri daxmareba; ojaxis monaxulebis ufleba; ojaxSi Zaladobisgan
dacva; bavSvis saukeTeso interesebi; meurveobasTan dakavSirebuli davis
konteqstSi bavSvis mosmenis ufleba; reputaciisa da piradi cxovrebis dac-
va; TavSesafris maZieblis uflebebi; dacvis uflebebi. strasburgis sasa-
marTlom araerTi saqme ganixila sasamarTlosadmi xelmisawvdomobis uf-
lebaze dakisrebuli SezRudvis proporciulobis Taobaze. amasTan, sasa-
marTlom xazi gausva mosamarTleebis Seucvlelobisa da damoukideblo-
bis mniSvnelobas. gansakuTrebiT aRsaniSnavia is saqmeebi, romlebSic stras-
burgis sasamarTlom Seiswavla konvenciisa da saerTaSoriso samarTlis ur-
TierTmimarTeba, aseve konvenciidan gamomdinare valdebulebebis WrilSi ga-
nixila gaeros qartiiT dadgenili valdebulebebi.

krebulSi Sesuli adamianis uflebaTa evropuli sasamarTlos gadawyvetile-
bebi saintereso iqneba mosamarTleebisTvis, advokatebisTvis, prokurore-
bisTvis, farTo profilis iuristebisTvis, umaRlesi saswavleblebis iuri-
diuli fakultetis profesor-maswavleblebisTvis, studentebisa da adamia-
nis uflebebis sakiTxebiT dainteresebuli pirebisTvis.

marine kvaWaZe

analitikuri ganyofilebis ufrosi



Preface

The Human Rights Centre of the Analytical Department at the Supreme Court of Georgia

has been publishing the judgements of the European Court of Human Rights translated

into Georgian for more than ten years. Traditionally, within the framework of the Hu-

man Rights Centre was prepared the compilation of the significant judgements and deci-

sions, adopted by the European Court of Human Rights in 2015-2017 years, with re-

spect to the rights and freedoms guaranteed in the Convention and its Protocols.

The aim of the aforementioned compilation is to introduce the practice of the European

Court of Human Rights, new approaches and the case-law of the Court. The Court’s

case-law makes the Convention a powerful living instrument. The example of cases con-

tained in this collection shows the willingness of the European Court of Human Rights

to meet new challenges and consolidate the rule of law and democracy in Europe. Con-

sequently, the latest examples of the Strasbourg Court’s case law are of paramount im-

portance, as it explains and clarifies the rights and freedoms ensured by the Convention.

In the cases discussed in the collection, the Strasbourg Court reviewed such important

issues as are as follows: the use of satire in the press; welfare benefits and pensions; the

right to family visits; protection against domestic violence; the best interests of the child;

hearing children’s views in custody proceedings; protection of reputation and private

life; the rights of asylum seekers; the defence rights. A number of cases reviewed by the

Court concerned the proportionality of restrictions imposed on the right of access to a

court. In addition, the European Court of Human rights emphasized the significance of

the independence and irremovability of judges. The particular importance is given to

those cases, in which the European Court of Human Rights has analysed the interaction

between the European Convention and international law, interpreting the obligations

arising out of the Charter on the United Nations in the light of the Convention obliga-

tions.

Case law of the European Court of Human Rights included in this compilation will be

of particular interest for judges, barristers, prosecutors, general lawyers, university law

school professors, students and to all other interested persons in human rights issues.

MARINA KVACHADZE

Head of Analytical Department



sarCevi

winasityvaoba ...................................................................................................... 5

iurisdiqcia da dasaSveboba

saxelmwifoTa iurisdiqcia (muxli 1) ..................................................... 9

dasaSvebobis kriteriumebi

• sasamarTlosTvis mimarTvis ufleba (muxli 34) ........................ 10

ZiriTadi uflebebi

sicocxlis ufleba (muxli 2)

• pozitiuri valdebulebebi .............................................................. 11

• efeqtiani gamoZieba ............................................................................ 14

• gaZeveba ................................................................................................... 16

wamebis, araadamianuri an Rirsebis Semlaxveli mopyrobisa
da dasjis akrZalva (muxli 3)

• wamebis akrZalva................................................................................... 17

• araadamianuri an Rirsebis Semlaxveli mopyroba .................... 19

• Rirsebis Semlaxveli mopyroba

efeqtiani gamoZieba ............................................................... 22

Tavisuflebisa da xelSeuxeblobis ufleba

• me-5 muxlis me-4 punqti ...................................................................... 24

• me-5 muxlis me-4 punqtis (f) qvepunqti ............................................ 25

• me-5 muxlis me-3 punqti ...................................................................... 26

saproceso uflebebi samoqalaqo samarTalwarmoebaSi
samarTliani sasamarTlos ufleba (muxli 6) ..................................... 29

• gamoyeneba .............................................................................................. 30

• sasamarTlosadmi xelmisawvdomobis ufleba............................. 31

• samarTalwarmoebis samarTlianoba .............................................. 36

• saboloo sasamarTlo gadawyvetilebis aRsruleba ................ 39

saproceso uflebebi sisxlissamarTlebriv samarTalwarmoebaSi

samarTliani ganxilvis ufleba (muxli 6)

• samarTliani samarTalwarmoeba (me-6 muxlis 1-li punqti) ..... 39

dacvis ufleba (me-6 muxlis me-3 punqti) ............................................. 41

• me-6 muxlis me-3 punqtis (c) qvepunqti .......................................... 42

araviTari sasjeli kanonis gareSe (muxli 7) ..................................... 47



8
www.supremecourt.ge

adamianis uflebaTa evropuli sasamarTlos mier 2015-2017 wlebSi miRebuliadamianis uflebaTa evropuli sasamarTlos mier 2015-2017 wlebSi miRebuliadamianis uflebaTa evropuli sasamarTlos mier 2015-2017 wlebSi miRebuliadamianis uflebaTa evropuli sasamarTlos mier 2015-2017 wlebSi miRebuliadamianis uflebaTa evropuli sasamarTlos mier 2015-2017 wlebSi miRebuli

sisxlis samarTlis saqmeebis gasaCivrebis ufleba
(me-7 damatebiTi oqmis me-2 muxli) ......................................................... 48

piris ufleba, ar iqnes gasamarTlebuli an dasjili orjer
(me-7 damatebiTi oqmis me-4 muxli) ......................................................... 49

samoqalaqo da politikuri uflebebi
piradi da ojaxuri cxovrebis pativiscemis ufleba (muxli 8)

• piradi cxovrebis ufleba................................................................. 50

• piradi da ojaxuri cxovrebis pativiscemis ufleba ............... 59

• ojaxuri cxovreba............................................................................... 64

• sacxovrisis ufleba ........................................................................... 69

azris, sindisisa da religiis Tavisufleba (muxli 9)

• religiis Tavisufleba ...................................................................... 70

gamoxatvis Tavisufleba (muxli 10) ....................................................... 72

• informaciis miRebisa da gavrcelebis ufleba ......................... 79

• presis Tavisufleba ............................................................................ 84

Sekrebisa da gaerTianebis Tavisufleba (muxli 11)

• gaficvis ufleba .................................................................................. 85

samarTlebrivi dacvis
efeqtiani saSualebis ufleba (muxli 13) ............................................. 86

diskriminaciis akrZalva (muxli 14)

• me-14 muxli me-8 muxlTan erTobliobaSi ..................................... 87

• me-14 muxli 1-li damatebiTi oqmis

1-l muxlTan erTobliobaSi ............................................................. 91

sakuTrebis dacva (1-li damatebiTi oqmis 1-li muxli) ................. 92

• sakuTrebiT sargeblobis ufleba .................................................. 95

saCivris amoricxva gansaxilvel

saqmeTa nusxidan (muxli 37) ................................................................. 96



9
www.supremecourt.ge

mniSvnelovani gadawyvetilebebisa da ganCinebebis krebulimniSvnelovani gadawyvetilebebisa da ganCinebebis krebulimniSvnelovani gadawyvetilebebisa da ganCinebebis krebulimniSvnelovani gadawyvetilebebisa da ganCinebebis krebulimniSvnelovani gadawyvetilebebisa da ganCinebebis krebuli

iurisdiqcia da dasaSveboba

saxelmwifoTa iurisdiqcia (muxli 1)

gadawyvetileba saqmeze mozeri moldovis respublikisa da ruseTis wina-
aRmdeg [didi palata] (Mozer v. the Republic of Moldova and Russia [GC])1  exeba dnes-
trispireTis moldavuri respublikis sasamarTloebis (MRT) mier Sefarde-
buli patimrobis kanonierebas. adamianis uflebaTa evropuli sasamarTlos
(SemdgomSi: strasburgis sasamarTlo, evropuli sasamarTlo)2  didma pala-
tam ganixila iurisdiqciis sakiTxi konvenciis pirveli muxlis mniSvnelobiT
or mopasuxe saxelmwifosTan mimarTebaSi. ganmcxadebeli dakavebuli iyo 2008
wlidan, Tumca 2010 wels mas or kompaniasTan mimarTebiT TaRliTobisTvis
brali wauyenes da miusajes Svidi wliT Tavisuflebis aRkveTa. momCivani da-
vobda konvenciis me-5 muxlis safuZvelze, rom is ukanonod iyo dapatimrebu-
li. is aseve davobda sapatimroSi mis mimarT ganxorcielebul mopyrobas kon-
venciis me-3, me-8 da me-9 muxlebTan mimarTebiT calke da konvenciis me-13
muxlTan erTianobaSi.

didma palatam daadgina, rom ruseTma daarRvia konvenciis me-3, me-5, me-8, me-
9 da me-13 muxlebi, palatis gadawyvetilebiT am muxlebis darRvevas moldo-
vis respublikis mxridan adgili ar hqonia.

Sesabamisi daskvnis gamotanisas, man gaiziara ukve arsebuli mosazrebebi orive
mopasuxe saxelmwifos iurisdiqciis Taobaze dnestrispireTis moldavur
respublikasTan mimarTebiT (ilaSku da sxvebi moldovisa da ruseTis wina-
aRmdeg [didi palata] 3 , ivantoCi da sxvebi moldovisa da ruseTis winaaR-
mdeg4  da katani da sxvebi moldovis respublikasa da ruseTis winaaRmdeg
[didi palata]  5 ).

rac Seexeba ruseTs, sasamarTlom daadastura, rom `rusuli mxaris mxardaWe-
raze maRalma damokidebulebam ganapiroba is, rom mas hqonda dnestrispire-
Tis moldavur respublikaze kontroli da zegavlena~.

moldovis respublikasTan dakavSirebiT, sasamarTlom aRniSna, rom igi ver
axorcielebs Sesabamis kontrols dnestrispireTis moldavuri respublikis
qmedebebze, maSin roca saerTaSoriso samarTali dnestrispireTis molda-
vuri respublikis teritorias aRiarebs rogorc moldovis respublikis te-
ritorias. am yvelaferma moldovis respublikis mimarT warmoSva pozitiuri
valdebulebebi konvenciis pirveli muxlis Sesabamisad, romelic ambobs, rom
`saxelmwifom unda gamoiyenos is samarTlebrivi da diplomatiuri saSuale-
bebi, romlebic uzrunvelyofen konvenciiT gaTvaliswinebuli uflebebisa
da Tavisuflebebis dacvis garantias moqalaqeebisTvis~.

1 Mozer v. the Republic of Moldova and Russia [GC], no. 11138/10, ECHR 2016.
2 avt. SeniSvna.
3 Ilascu and Others v. Moldova and Russia [GC], no. 48787/99, ECHR 2004-VII.
4 Ivantoc and Others v. Moldova and Russia, no. 23687/05, 15 November 2011.
5 Catan and Others v. the Republic of Moldova and Russia [GC], nos. 43370/04 and 2 others, ECHR 2012 (extracts).
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dasaSvebobis kriteriumebi

sasamarTlosTvis mimarTvis ufleba (muxli 34)

saqme bulgareTis helsinkis komiteti bulgareTis winaaRmdeg (ganCineba)
(Bulgarian Helsinki Committee v. Bulgaria (dec)) 6  exeboda Semdeg sakiTxs: SeeZlo
Tu ara momCivan organizacias gardacvlili arasrulwlovnebis saxeliT ada-
mianis uflebaTa evropuli sasamarTlos winaSe saCivris wardgena.

momCivan organizacias ar hqonda warmomadgenlobiTi uflebamosileba. isini
davobdnen ori mozardis saxeliT, romlebic gardaicvalnen 2006 wlis oqtom-
bersa da 2007 wlis oqtomberSi, fsiqikurad daavadebul bavSvTa saxlebSi. aR-
niSnulma organizaciam amgvar saxlebSi arsebuli mdgomareobisa da mozar-
debis sikvdilianobis Sesaxeb informacia Seityo 2007 wels satelevizio do-
kumenturi gadacemis meSveobiT. fsiqikurad daavadebul bavSvTa saxlebSi
sikvdilianobis mizezebis dasadgenad organizaciam saxelmwifos moTxova sis-
xlis samarTlis saqmis warmoebis dawyeba.

adamianis uflebaTa evropuli sasamarTlos winaSe organizacia davobda, rom
adgili hqonda konvenciis me-2 da me-3 muxlebis darRvevas, radgan fsiqiku-
rad daavadebul bavSvTa saxlebSi ar arsebobda samedicino da sxva saxis dax-
mareba, rac TavisTavad xels uwyobda mozardebis sikvdilianobas.

momCivani organizacia ar iyo savaraudo darRvevis arc pirdapiri da arc ara-
pirdapiri msxverpli. evropuli sasamarTlos mier gansaxilvel sakiTxs war-
moadgenda, unda mieRo Tu ara sasamarTlos amgvari saCivrebi. sasamarTlo
gamoZieba miznad isaxavda daedgina, iyo Tu ara es situacia msgavsi saqmisa sa-
marTlebrivi resursebis centri valentin kampeanus sasargeblod rumine-
Tis winaaRmdeg [didi palata] 7 . zemoxsenebul saqmeSi sasamarTlom daadgi-
na, rom mxolod gamonaklis SemTxvevebSi miiRebda iseT saCivars warmoebaSi,
sadac mxare ar warmoadgenda msxverpls. evropulma sasamarTlom gaiziara
momCivani organizaciis pozicia, warmomadgenlobiTi uflebamosilebis ga-
reSe saqmis warmoebis dawyebis Taobaze, Semdegi mizezebis gamo: valentin kam-
peanu mowyvladi iyo da seriozuli fsiqikuri aSliloba hqonda; konvenciis
me-2 da me-3 muxlebTan mimarTebiT wardgenili braldebebi seriozuli xasia-
Tis iyo; ar arsebobdnen memkvidreebi an kanonieri warmomadgenlebi, romle-
bic misi saxeliT saCivars waradgendnen; momCivan organizacias mWidro ur-
TierToba hqonda valentin kampeanusTan da is CarTuli iyo erovnul samar-
TalwarmoebaSi kampeanus gardacvalebis Semdeg, rodesac ar iyo sadavo, rom
momCivan organizacias SeeZlo misi saxeliT moqmedeba.

winamdebare saqmeSi sasamarTlom miiCnia, rom zemoT aRniSnuli faqtorebi
iyo gadamwyveti bulgareTis helsinkis komitetis mier saCivris wardgenis
uflebamosilebis Seswavlisas.

sasamarTlom daadgina, rom gardacvlili arasrulwlovnebi, romlebic fsi-
qikurad daavadebulebi iyvnen da dabadebisTanave miatoves, ar iyvnen im mdgo-

6 Bulgarian Helsinki Committee v. Bulgaria (dec.), nos. 35653/12 and 66172/12, 28 June 2016.
7 Centre for Legal Resources on behalf of Valentin Campeanu v. Romania [GC], no. 47848/08, ECHR 2014.
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mareobaSi, rom gaesaCivrebinaT bavSvTa saxlebSi arsebuli pirobebi. aRsa-
niSnavia isic, rom maTi saxeliT gakeTebuli braldebebi seriozuli xasiaTis
iyo. ufro metic, sasamarTlom daadgina, miuxedavad imisa, rom erovnuli ka-
nonmdeblobis Tanaxmad mozardebis dedebi iyvnen maTi kanonieri warmomad-
genlebi, maT Soris kavSiri ar damyarebula. faqtobrivad, aravin iyo maTi in-
teresebis damcveli da, Sesabamisad, maTi saxeliT saCivars adamianis ufleba-
Ta evropul sasamarTloSi veravin Seitanda. amdenad, maTi situaciis valen-
tin kampeanus saqmeSi arsebul situaciasTan Sedareba SesaZlebelia. Tumca
maT Soris gansxvavebaa Semdeg or aspeqtSi: pirveli, momCivan organizacias
gardacvlil mozardebTan aranairi Sexeba ar hqonia. organizacia erovnul
gamoZiebaSi CaerTo maTi gardacvalebidan 4-5 wlis Semdeg, maSin roca pro-
kuraturas ukve hqonda miRebuli gadawyvetileba sisxlis samarTlis saqmis
SewyvetasTan dakavSirebiT. organizacias ar SeeZlo prokuraturisTvis mie-
marTa xelaxali gamoZiebis dawyebis moTxovniT. meore, momCivani ar iyo Car-
Tuli erovnul samarTalwarmoebaSi. Sesabamisad, is ar iyo uflebamosili sa-
samarTloSi gaesaCivrebina prokuraturis gadawyvetileba, saqmis warmoebis
Sewyvetis Sesaxeb. amrigad, sasamarTlom daadgina, rom valentin kampeanus
saxeliT Setanili saCivrisgan gansxvavebiT, aRniSnuli saCivrebi konvenci-
asTan ar iyo ratione personae Sesabamisi da is dauSveblad iqna cnobili.

aRniSnuli gadawyvetileba mniSvnelovania, radgan asaxavs im siZneleebs, rom-
lebsac momCivani arasamTavrobo organizaciebi awydebian, rodesac cdilo-
ben evropuli sasamarTlos darwmunebas, rom arsebobs `gansakuTrebuli ga-
remoebebi~, romlebic amarTlebs gardacvlili mozardebis interesebis dac-
vas, warmomadgenlobiTi uflebamosilebis gareSe.

ZiriTadi uflebebi

sicocxlis ufleba (muxli 2)

pozitiuri valdebulebebi

gadawyvetileba saqmeze lamberti da sxvebi safrangeTis winaaRmdeg [didi
palata] (Lambert and Others v. France [GC]) 8  exeboda mkurnali eqimis mier miRe-
bul gadawyvetilebas, Seewyvita sicocxlis gamaxangrZlivebeli mkurnalo-
ba im pacientisTvis, romelsac winaswar ar gamouTqvams azri imis Taobaze, Tu
risi gakeTeba surda msgavs viTarebaSi.

vinsent lambertma 2008 wels sagzao-satransporto SemTxvevis dros miiRo
Tavis mZime dazianeba da Sedegad mas oTxive kiduris dambla hqonda. lamberts
sakvebs xelovnurad awvdidnen. 2014 wlis 11 ianvars mkurnalma eqimma, gaiara
ra Sesabamisi aqtiT gaTvaliswinebuli konsultaciebi, meored miiRo gadaw-
yvetileba vinsent lambertisTvis xelovnuri kvebisa da hidrataciis miwo-
debis Sewyvetis Sesaxeb. miuxedavad imisa, rom administraciulma sasamarTlom
SeaCera eqimis gadawyvetilebis aRsruleba, 2014 wlis 24 ivniss saxelmwifo
sabWom (Conseil d’Etat) daadgina, rom is kanonieri iyo.

8 Lambert and Others v. France [GC], no. 46043/14, ECHR 2015 (extracts).
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winamdebare saqmeze momCivnebi iyvnen vinsent lambertis mSoblebi, da da na-
xevarZma. mesame mxared CarTulebi iyvnen vinsent lambertis meuRle da oja-
xis ori sxva wevri, romlebmac mxari dauWires mkurnali eqimis gadawyvetile-
bas. momCivnebi ZiriTadad davobdnen, rom vinsent lambertisTvis xelovnu-
ri kvebisa da hidrataciis Sewyveta ewinaaRmdegeboda adamianis uflebaTa ev-
ropuli konvenciis me-2 muxlidan gamomdinare, saxelmwifos valdebulebebs.
strasburgis sasamarTlom daadgina, rom saxelmwifo sabWos mier miRebuli
gadawyvetilebis aRsrulebis SemTxvevaSi adamianis uflebaTa evropuli kon-
venciis me-2 muxli ar dairRveoda.

mocemul saqmeSi xazgasasmelia ori faqtori:

pirveli, sasamarTlom daadgina, rom momCivnebs vinsent lambertis saxeliT
dava ar SeeZloT. aRniSnuli gadawyvetilebis miRebisas, strasburgis sasa-
marTlom precedentuli samarTliT damkvidrebuli principebi axal konteq-
stSi gamoiyena. sasamarTlom miiCnia, rom arc erTi wina saqme, romelSic man
daadgina, rom aplikants ar SeeZlo sxvisi saxeliT dava, ar hgavda mocemul
saqmes (ix. nenCeva da sxvebi bulgareTis winaaRmdeg9  da samarTlebrivi re-
sursis centri valentin kampeanus saxeliT rumineTis winaaRmdeg [didi pa-
lata] 10 ). vinsent lamberti ar iyo gardacvlili, Tumca is mowyvlad mdgoma-
reobaSi imyofeboda; mas ar dautovebia formaluri instruqciebi sicocxlis
gamaxangrZlivebeli mkurnalobis SewyvetasTan dakavSirebiT; am sakiTxTan
mimarTebiT misi ojaxis ramdenime wevrs gansxvavebuli mosazreba hqonda; mi-
si ojaxis zogierT wevrs surda adamianis uflebaTa evropul sasamarTloSi
Seetana saCivari lambertis saxeliT, raTa gaesaCivrebinaT mkurnalobis Sew-
yveta. strasburgis sasamarTlom ganmarta, rom aseTi saCivrebis misaRebad,
unda dakmayofildes ori ZiriTadi kriteriumi: pirveli, arsebobs Tu ara ris-
ki, rom uflebis darRvevis pirdapir msxverpls sxvagvarad waerTmeva ufle-
bebis efeqtiani dacvis SesaZlebloba. winamdebare saqmeSi aseTi riski ar ar-
sebobda, radgan momCivnebs sakuTari saxeliT SeeZloT edavaT vinsent lam-
bertis sicocxlis uflebaze; meore, arsebobs Tu ara interesTa konfliqti
pacientsa da momCivnebs Soris. saxelmwifo sabWom mtkicebulebebze dayrdno-
biT daadgina, rom eqimis gadawyvetileba, romelic momCivnebis mier iyo gasa-
Civrebuli, ar SeiZleboda ganxiluliyo vinsent lambertis survilTan Seu-
sabamod: sasamarTlom daaskvna, rom mocemul saqmeSi dadgenili ar iyo, rom
momCivanTa gancxadebebi da vinsent lambertis survili `TanxvedraSi iyo~.

meore, miuxedavad imisa, rom saCivari exeba sicocxlis gamaxangrZlivebeli
mkurnalobis Sewyvetas, mniSvnelovania aRiniSnos, rom me-2 muxlTan mimar-
TebiT momCivanTa saCivari viwro iyo. kerZod, momCivnebs ar ganucxadebiaT,
rom saqme exeboda TviTmkvlelobaSi daxmarebas an evTanazias; ufro metic,
isini ar asaCivrebdnen sicocxlis gamaxangrZlivebeli mkurnalobis Sewyve-
tas, aramed momCivnebi amtkicebdnen, rom Sesabamis kanons aklda sicxade da
sizuste da isini asaCivrebdnen process, romelmac ganapiroba eqimis gadaw-
yvetileba (sxva eqimebTan konsultaciis gavla savaldebulo iyo, Tumca sa-
boloo gadawyvetilebas mkurnali eqimi iRebda).

9 Nencheva and Others v. Bulgaria, no. 48609/06, 18 June 2013.
1 0 Centre for Legal Resources on behalf of Valentin Câmpeanu v. Romania [GC], no. 47848/08, ECHR 2014.
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sasamarTlom sakiTxi ganixila sicocxlis dasacavad saxelmwifos pozitiu-
ri valdebulebis TvalsazrisiT, piris piradi cxovrebis pativiscemis ufle-
bisa da masSi moazrebuli piradi avtonomiis cnebis gaTvaliswinebiT (preti
didi britaneTis winaaRmdeg11 ). sasamarTlom mxedvelobaSi miiRo Semdegi
faqtorebi: erovnuli kanonmdeblobiT dadgenili sakanonmdeblo CarCo Tav-
sebadi iyo me-2 muxlis moTxovnebTan; ra masStabiT iqna gaTvaliswinebuli
pacientis, misi ojaxis wevrebisa da samedicino personalis survilebi; SesaZ-
lebeli iyo Tu ara erovnuli sasamarTlosTvis mimarTva pacientis intere-
sebis dasacavad. strasburgis sasamarTlom daadgina, rom kanons ar aklda sic-
xade da sizuste, rogorc amas momCivnebi amtkicebdnen. sasamarTlom aseve
daadgina, rom sakanonmdeblo CarCo Tavsebadi iyo me-2 muxlis moTxovnebTan
(`sakmarisad naTeli~ da `pacientis sicocxlis dacvisken mimarTuli~).

***

saqmeSi tagaieva da sxvebi ruseTis winaaRmdeg (Tagayeva and Others v. Russia) 12

sasamarTlom ganixila saxelmwifos valdebulebebi, romlebic exeboda te-
roristTa mier mZevlebis ayvanas SemTxvevamde, misi mimdinareobisas da mis
Semdeg. saqme Seexeba 2004 wlis 1-3 seqtembers, beslanSi, CrdiloeT oseTSi,
mZevlebis ayvanas, samaSvelo operaciis organizebas, saxelmwifo Zalebis mi-
er skolaze ieriSsa da Semdgom samarTalwarmoebas. SemTxvevas asobiT adami-
ani emsxverpla. momCivnebi (400-ze meti) arian Tavad gadarCenilebi da maTi
naTesavebi. isini Ciodnen konvenciis me-2 muxlTan mimarTebiT rogorc cal-
ke, aseve me-13 muxlTan erTobliobaSi. saqmis arsebiT garemoebebze gadaw-
yvetilebaSi, sasamarTlom daadgina me-2 muxlis ramdenime aspeqtis darRveva
da ar daadgina me-13 muxlis darRveva. aRniSnuli gadawyvetileba relevan-
turia dRes arsebul mdgomareobasTan, radgan igi exeba teroristebis mier
mZevlebis farTomasStabian ayvanasTan dakavSirebiT me-2 da me-13 muxlebis
principebs, maT Soris, saxelmwifos qmedebebs SemTxvevamde, misi mimdinare-
obisas da mis Semdeg.

me-2 muxlTan mimarTebiT aRsaniSnavia Semdegi sakiTxebi: pirveli _ es Sem-
Txveva pirvelia, rodesac sasamarTlom daadgina, rom misTvis xelmisawvdo-
mi sadazvervo informaciis gacemiT, saxelmwifom ver SeZlo adekvaturi zo-
mebis miReba teroristuli Tavdasxmis winaaRmdeg (ix. osmani gaerTianebuli
samefos winaaRmdeg13 ; mastromateo italiis winaaRmdeg [didi palata] 14 ).
Tumca winamdebare saqmeSi xelisuflebis mier winaswar mopovebuli infor-
macia Zalian konkretuli da relevanturi iyo, kerZod, CrdiloeT oseTis saz-
RvarTan axlos, beslanSi, saganmanaTleblo dawesebulebaSi, akademiuri wlis
dawyebis dRes (2004 wlis 1 seqtemberi) teroristebis mier mZevlebis ayvana.
msgavsi Tavdasxmebi manamde ramdenjerme ganxorcielda CeCeni separatiste-
bis mier. amdenad, sasamarTlom safrTxis qveS miiCnia gansazRvruli mosax-
leobis, maT Soris, mowyvladi bavSvebis sicocxle, aseve daadgina, rom Sesa-

1 1 Pretty v. the United Kingdom, no. 2346/02, ECHR 2002-III.
1 2 Tagayeva and Others v. Russia, nos. 26562/07 and 8 others, 13 April 2017 (not final).
1 3 Osman v. the United Kingdom, 28 October 1998, § 116, Reports of Judgments and Decisions 1998-VIII.
1 4 Mastromatteo v. Italy [GC], no. 37703/97, § 69, ECHR 2002-VIII.
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bamisi zomebi unda iqnes miRebuli am riskis Sesamcireblad an Tavidan asaci-
leblad. miuxedavad imisa, rom ramdenime zoma iqna miRebuli, sasamarTlom es
nabijebi araadekvaturad miiCnia: sabolood, ukanonod SeiaraRebulma jguf-
ma SeZlo skolis moswavleebis Tavmoyra, momzadeba, gadaadgileba da skolis
daufleba yovelgvari prevenciuli usafrTxoebis zomebis gatarebis gare-
Se. sasamarTlom aseve gansakuTrebulad gaakritika `erTjeradi sakmarisad
maRali donis struqturis~ ararseboba, romelic pasuxismgebelia safrTxis
Sefasebasa da razmTan erTad safrTxis marTvaze.

meore da mTavari sakiTxi, romelzec sasamarTlom imsjela, aris samaSvelo
operaciis dagegmvisa da masze kontrolis nakleboba, rac centraluri kon-
trolis ararsebobas warmoadgens: kerZod, operaciaze brZanebis uunaroba
`gamoimuSaos brZanebisa da angariSvaldebulebis, koordinaciisa da komuni-
kaciis mniSvnelovani detalebis mkafio zRvari da mniSvnelovani detalebi
Sesabamisi samaSvelo operaciisaTvis, romelic dakavSirebulia aucilebel
aRWurvilobasa da logistikasTan, ZiriTad struqturebsa da winaswar dageg-
mvasTan~.

mesame, sasamarTlom daadgina, rom movlenaTa gamoZieba mimdinareobda me-2
muxlis darRveviT, kerZod, man ver SeZlo adekvaturad Seemowmebina saxel-
mwifo agentebis mier letaluri Zalis Sesabamisi gamoyeneba RonisZiebis dros
_ 2004 wlis 3 seqtembers.

 sabolood, udavoa, rom letaluri Zalis garkveulwilad gamoyeneba gamar-
Tlebuli iyo, Tumca gamoyenebuli Zala moicavda sxvadasxva iaraRs, maT So-
ris, yumbaras, cecxlmfrqvevels da tankis iaraRs. miuxedavad imisa, rom `far-
TomasStabian antiteroristul~ da `policiis rutinul~ operaciebs Soris
aris sxvaoba, zemoaRniSnuli mainc warmoadgens policiis operacias, romlis
upirveles mizans Zaladobisgan dazaralebuli adamianebis sicocxlis dac-
vaa(daaxloebiT aTasi adamiani, maT Soris asobiT bavSvi) da letaluri Zalis
gamoyeneba regulirdeba `absoluturi aucileblobis~ mkacri wesiT. asafeT-
qebeli da gaurkveveli iaraRis `masiuri~ gamoyeneba, adamianis sicocxlis-
Tvis safrTxis Semcveli riskis gaTvaliswinebiT, ar SeiZleba CaiTvalos ab-
solutur aucileblobad, mocemul garemoebebSi.

sasamarTlom ganasxvava konvenciis me-2 muxliT garantirebuli proceduru-
li valdebuleba da me-13 muxliT gaTvaliswinebuli sxva efeqtiani Sidasa-
xelmwifoebrivi saSualebebis gamoyenebis valdebuleba. sasamarTlom daad-
gina ori elementi, kompensacia da informaciis xelmisawvdomoba, romlebic
gansakuTrebuli mniSvnelobisaa me-13 muxlTan mimarTebiT, Sesabamisad, mom-
Civnebma moipoves orive, rac sakmarisi iyo konvenciis me-13 muxlis miznebis
Sesasruleblad.

efeqtiani gamoZieba

gadawyvetileba saqmeze mustafa tunci da fecir tunci TurqeTis winaaR-
mdeg [didi palata] (Mustafa Tunc and Fecire Tunc v. Turkey [GC]) 15  exeboda mom-

1 5 Mustafa Tunc and Fecire Tunc v. Turkey [GC], no. 24014/05, 14 April 2015.
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Civnebis vaJis gardacvalebas samxedro samsaxurSi yofnis dros. is mimagre-
buli iyo kerZo sanavTobo kompaniis sakuTrebaSi myof nakveTze, romelsac
icavda erovnuli Jandarmeria. axalgazrda kacis gardacvaleba gamoiZies or
etapad: samxedro prokuraturis gamoZieba da samxedro sasamarTlos ganxil-
va. prokuroris gadawyvetilebiT ar arsebobda sisxlissamarTlebrivi saq-
mis warmoebis dawyebis safuZveli. momCivnebma gaasaCivres aRniSnuli gadaw-
yvetileba da samxedro sasamarTlom gasca brZaneba damatebiTi gamoZiebis
Catarebis Sesaxeb; pirveli gamoZieba prokurorma Caatara da daaskvna, rom
momCivnebis vaJi ubeduri SemTxvevis Sedegad gardaicvala. samxedro sasa-
marTlom ar daakmayofila aplikantebis saCivari. strasburgis sasamarTlos
winaSe momCivnebi davobdnen, rom xelisuflebis warmomadgenlebma maTi va-
Jis gardacvalebis gamosaZieblad ar Caatares efeqturi gamoZieba.

adamianis uflebaTa evropuli sasamarTlos didma palatam daadgina, rom kon-
venciis me-2 muxlis proceduruli aspeqti ar darRveula, radgan gamoZieba
iyo sakmarisad safuZvliani da damoukidebeli; agreTve, momCivnebi sakmari-
sad iyvnen CarTulni gamoZiebaSi, raTa daecvaT sakuTari interesebi da esar-
geblaT Sesabamisi uflebebiT.

marTalia, gadawyvetileba imeorebs sasamarTlos praqtikas me-2 muxlis pro-
ceduruli moTxovnebis Sesaxeb, Tumca is mniSvnelovania, vinaidan erTmane-
Tisgan ganasxvavebs me-2 muxliT gaTvaliswinebuli damoukidebeli gamoZie-
bis moTxovnasa da me-6 muxliT gaTvaliswinebuli damoukidebeli sasamar-
Tlos moTxovnas (momCivnebis saqmeSi aRniSnuli debuleba ar iyo gamosayene-
beli). didma palatam aRniSna, miuxedavad imisa, rom saqmis samarTliani gan-
xilvis moTxovnebma SeiZleba gamoiwvios me-2 muxlis farglebSi procedu-
ruli sakiTxebis Seswavla, ar aris aucilebeli, rom uzrunvelyofili garan-
tiebi imave wesiT Sefasdes.

me-6 muxlis Sesabamisad, braldebis Semfasebeli sasamarTlo damoukidebeli
unda iyos rogorc sakanonmdeblo da aRmasrulebeli xelisuflebis, aseve mxa-
reebisgan. am moTxovnis Sesruleba unda Sefasdes sakanonmdeblo kriteriu-
mebis safuZvelze, rogoricaa sasamarTlos Semadgenlobis daniSvnis wesi da
maTi vadis xangrZlivoba an gare zewolis riskis winaaRmdeg sakmarisi garan-
tiebis arseboba. miuxedavad amisa, konvenciis me-2 muxlis mixedviT unda mox-
des gamoZiebis damoukideblobis ara abstraqtuli, aramed konkretuli Se-
faseba mTlianobaSi. konvenciis me-2 muxli ar moiTxovs, rom gamoZiebaze pa-
suxismgebeli pirebi da organoebi iyvnen absoluturad damoukideblebi, Tum-
ca isini sakmarisad damoukideblebi unda iyvnen im pirebisa da struqture-
bisgan, romelTa pasuxismgeblobis sakiTxic ikveTeba. damoukideblobis xa-
risxi unda Sefasdes yovel konkretul saqmeze, arsebuli garemoebebis gaT-
valiswinebiT. rodesac sakiTxi exeba gamoZiebis damoukideblobasa da miu-
kerZoeblobas, Sefasebisas swori midgomaa gairkves, gasaCivrebuli garemo-
eba ra masStabiT an saerTod ayenebs Tu ara eWvqveS gamoZiebis efeqtianobas;
agreTve, SesaZlebelia Tu ara misi meSveobiT gardacvalebis mizezebis gamo-
aSkaraveba da pasuxismgebeli pirebis dasja. sasamarTlom ganmarta, rom me-2
muxlis procedurul moTxovnebTan Sesabamisobis dadgena xdeba ramdenime
mniSvnelovani parametrebis safuZvelze: sagamoZiebo RonisZiebebis adekva-
turoba, gamoZiebis siswrafe, gardacvlili piris ojaxis wevrebis CarTulo-
ba da gamoZiebis damoukidebloba. zemoT CamoTvlili elementebi erTmaneT-
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Tan kavSirSia da TiToeuli maTgani, cal-calke aRebuli, TavisTavad ar aris
sakmarisi me-2 muxlis procedurul moTxovnebTan Sesabamisobis dasadgenad,
gansxvavebiT me-6 muxlis damoukideblobis moTxovnebisgan. es aris krite-
riumebi, romlebic, erTad aRebuli, gamoZiebis efeqturobis xarisxis Sefa-
sebis SesaZleblobas iZleva.

gaZeveba

gadawyvetileba saqmeze f.j. SvedeTis winaaRmdeg [didi palata] (F.G. v. Swe-
den [GC])16  exeboda saxelmwifos valdebulebas, gamoiZios individualuri
riskis faqtori, romelsac aplikanti TavSesafris moTxovnis Sesaxeb
werilobiT ganacxadSi ar uTiTebs.

momCivanma TavSesafris misaRebad mimarTa SvedeTs da ganacxada, rom iranSi
arsebuli reJimis winaaRmdeg moqmedebda. miuxedavad imisa, rom TavSesafris
moTxovnis ganxilvis periodSi (SvedeTSi) momCivanma isaubra sarwmunoebis
Secvlis Sesaxeb, aRniSnuli garemoeba TavSesafris moTxovnis mizezad ar
miuTiTa. aplikantis moTxovna TavSesafris miniWebis Taobaze ar dakmayo-
filda. aseve ar dakmayofilda misi Semdgomi moTxovna deportaciis gada-
vadebis Sesaxeb, romlis safuZvlad amjerad sarwmunoebis Secvla miuTiTa,
radgan zemoxsenebuli safuZveli ar iyo aplikantis saqmis xelaxla ganxilvis
gamamarTlebeli `axali garemoeba~.

adamianis uflebaTa evropuli sasamarTlos didma palatam miiCnia, rom
momCivnis iranSi gaZevebas SeeZlo gamoewvia konvenciis me-2 da me-3 muxlebis
darRveva, ara mis politikur warsulTan dakavSirebuli riskis, aramed misi
religiis SecvlasTan dakavSirebuli riskis gamo.

(i) pirveli sakiTxi exeboda im faqts, rom deportaciis Sesaxeb brZanebas vada
amoewura adamianis uflebaTa evropuli sasamarTlos palatis mier ga-
dawyvetilebis miRebis Semdeg. aRniSnulis Tanaxmad, didi palatis winaSe
mTavroba amtkicebda, rom winamdebare saCivari unda amoricxuliyo saqme-
Ta siidan (konvenciis 37-e muxlis 1-li punqtis `g~ qvepunqti), Sesabamisad,
momCivans aRar SeeZlo edava, rom is warmoadgenda msxverpls (34-e muxli).
miuxedavad amisa, didi palata ver darwmunda, rom aplikantma dakarga
msxverplis statusi. man aRniSna, rom SeiZleba mizanSeuwoneli yofiliyo
misi saqmis ganxilva, radgan momCivans uaxloes momavalSi gaZeveba ar emuq-
reboda (konvenciis 37-e muxlis 1-li punqtis `g~ qvepunqti), Tumca `ada-
mianis uflebaTa pativiscemasTan dakavSirebuli gansakuTrebuli gare-
moebebi~ moiTxovda saCivris ganxilvis gagrZelebas: konvenciis 43-e mux-
lis safuZvelze (konvenciis ganmartebisTvis seriozuli sakiTxi) saqme
did palatas gadaeca gansaxilvelad da is exeboda TavSesafris mopovebis
proceduris mxareebis valdebulebasTan dakavSirebul mniSvnelovan sa-
kiTxebs. mTavrobis moTxovna, saCivris saqmeTa siidan amoricxvis Sesaxeb,
ar dakmayofilda.

(ii) saqmis ZiriTadi arsi exeboda xelSemkvreli saxelmwifos valdebulebis

1 6 F.G. v. Sweden [GC], no. 43611/11, ECHR 2016.
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farglebs _ Seafasos individualuri riskis faqtori, romelsac piri Tav-
Sesafris miniWebis Txovnis Sesaxeb ganacxadSi ar uTiTebs. didma palatam
kidev erTxel aRniSna, rom pirma droulad unda waradginos TavSesafris
miniWebis Sesaxeb moTxovna, aRniSnuli moTxovnis gamamyarebel mizezebsa
da mtkicebulebebTan erTad. didma palatam am principTan mimarTebiT ori
ganmarteba gaakeTa.

pirvel rigSi, rodesac TavSesafris miniWebis Sesaxeb ganacxadi efuZneba
`sayovelTaod cnobil risks da am riskis Sesaxeb informaciis mopoveba
Tavisuflad SeiZleba sxvadasxva wyaroebidan~, konvenciis me-2 da me-3
muxlebidan gamomdinare, xelSemkvrel saxelmwifoebs ekisrebaT valde-
buleba, rom xelisuflebis organoebma sakuTari iniciativiT Seafason
zemoxsenebuli zogadi riskebi.

meore rigSi, rac Seexeba SemTxvevas, rodesac TavSesafris miniWebis Tao-
baze ganacxadi efuZneba konkretul pirTan mimarTebiT arsebul risks,
konvenciis me-2 da me-3 muxlebi ver moTxovs saxelmwifos aRmoaCinos is
risk-faqtorebi, romlebic aplikants ar miuTiTebia. Tumca, Tu saxelmwi-
fosTvis `cnobili gaxdeba konkretuli piris mimarT arsebuli riski~,
romelic gaZevebis SemTxvevaSi mas arasaTanado mopyrobis daqvemdeba-
rebis safrTxis winaSe ayenebs, xelisufleba valdebulia sakuTari inicia-
tiviT Seafasos aRniSnuli riski.

aRsaniSnavia, rom winamdebare saqmeze adamianis uflebaTa evropulma sasa-
marTlom daadgina, rom aplikantis iranSi gaZeveba, SvedeTis xelisuflebis
mxridan mis mier religiis SecvliT gamowveuli Sedegebis Sefasebis gareSe,
daarRvevda konvenciis me-2 da me-3 muxlebs, miuxedavad im faqtisa, rom
momCivans ramdenjerme mieca SesaZlebloba TavSesafris moTxovnis safuZv-
lad mieTiTebina religiis Secvla; aplikantma aRniSnuli safuZvlis miTiTe-
baze uari ganacxada Tavdapirveli TavSesafris proceduris mimdinareobis
drosac; aseve TavSesafris mopovebis sakiTxis ganxilvis periodSi mas hyavda
kanonieri warmomadgeneli.

wamebis, araadamianuri an Rirsebis Semlaxveli mopyrobisa da
dasjis akrZalva (muxli 3)

wamebis akrZalva

gadawyvetileba saqmeze cestaro italiis winaaRmdeg (Cestaro v. Italy) 17  exe-
boda adekvaturi samarTlebrivi CarCos ararsebobas, romelic uzrunvel-
yofda wamebasa da sxva arasaTanado mopyrobaze pasuxismgebeli usafrTxoe-
bis Zalebis wevrebis wardgenas marTlmsajulebis winaSe.

momCivanma, bevr sxva pirTan erTad, policiis mier skolaSi ganxorcielebu-
li operaciis Sedegad miiRo Zalian seriozuli dazianebebi; aplikanti aRniS-
nul skolaSi Rames aTevda 2001 wlis ivlisSi, genuaSi, G8 samitis farglebSi
saprotesto demonstraciaSi monawileobis Semdeg. samiti policiasa da de-

1 7 Cestaro v. Italy, no. 6884/11, 7 April 2015.
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monstrantebs Soris gansakuTrebuli Zaladobrivi dapirispirebiT da qone-
bis masStaburi dazianebiT gamoirCeoda. skolaSi momxdari incidentis gamo
policiis oficrebisa da xelmZRvanelebis winaaRmdeg mimdinare sisxlis sa-
marTalwarmoebis dros, sasamarTlom aRniSna, rom policiis saqcieli iyo sas-
tiki da sadisturi. miuxedavad amisa, arc erTi policieli ar gasamarTlebu-
la sxeulis mZime dazianebebis miyenebisTvis, radgan Sesabamisi braldeba saa-
pelacio samarTalwarmoebis etapze xandazmuli gaxda. damnaSaved iqnen cno-
bili mxolod is pirebi, romlebmac skolaSi momxdari faqtebis Sesaxeb simar-
Tlis damalva scades da ukanonod daakaves demonstraciaSi monawile pirebi.
msjavrdebulebs SedarebiT msubuqi sanqciebi daekisraT.

momCivani adamianis uflebaTa evropuli sasamarTlos winaSe davobda, rom mo-
pasuxe saxelmwifom daarRvia konvenciis me-3 muxlis materialur-samarTleb-
rivi da proceduruli nawilebi.

saqme sainteresoa, radgan strasburgis sasamarTlom momCivanze Tavdasxma
wamebad daakvalificira da amiT daadastura, rom saxelmwifo agentebis qce-
va SeiZleba miCneul iqnes wamebad ara mxolod dakiTxvis dros ganxorciele-
buli qmedebebis gamo, aramed sxva SemTxvevebSic (ix. vladimir romanovi ru-
seTis winaaRmdeg18  da dedovski da sxvebi ruseTis winaaRmdeg19 ). sasamar-
Tlom gadawyvetilebis miRebisas, sxva sakiTxebTan erTad, yuradReba gaamax-
vila Semdeg garemoebebze:

(i) skolaSi myofi pirebi scemes ganurCevlad maTi vinaobisa; incidentis dros
momCivanma Zalian seriozuli dazianebebi miiRo;

(ii) yvelaferi miuTiTebda imaze, rom policiis mier Catarebuli operacia iyo
winaswarganzraxuli da dagegmili pasuxi samitis ganmavlobaSi demon-
strantebis mier policiis mimarT ganxorcielebul Tavdasxmebze; amde-
nad es iyo motivirebuli SurisZieba;

(iii) skolaSi TavSefarebul pirebs policiisTvis winaaRmdegoba ar gauweviaT;

(iv) erovnulma sasamarTloebma mkacrad dagmes policiis saqcieli, aseve ma-
Ti mcdeloba skolaSi momxdari Zaladoba daebralebinaT momCivnisa da iq
myofi sxva pirebisaTvis.

strasburgis sasamarTlom winamdebare saqmeze aseve daadgina me-3 mux-
lis proceduruli aspeqtis darRveva. miuxedavad imisa, rom sagamoZiebo
organoebsa da sasamarTloebs ar miuZRviT brali imaSi, rom momCivnis Tav-
dasxmasTan dakavSirebuli braldebebi xandazmulobis gamo saapelacio
samarTalwarmoebis etapze sabolood Sewyda, realur problemas warmo-
adgenda is faqti, rom erovnuli kanonmdebloba aseTi mdgomareobis ma-
terializebas uSvebda. pirvel rigSi, wamebad miCneuli qmedebebi ar iyo
konkretulad kriminalizebuli. evropulma sasamarTlom miiCnia, rom
erovnul samarTlebriv sistemaSi iyo struqturuli problema, romel-
mac saxelmwifo agentebs SesaZlebloba misca, konvenciis me-3 muxliT ak-

1 8 Vladimir Romanov v. Russia, no. 41461/02, 24 July 2008.
1 9 Dedovskiy and Others v. Russia, no. 7178/03, ECHR 2008 (extracts).



19
www.supremecourt.ge

mniSvnelovani gadawyvetilebebisa da ganCinebebis krebulimniSvnelovani gadawyvetilebebisa da ganCinebebis krebulimniSvnelovani gadawyvetilebebisa da ganCinebebis krebulimniSvnelovani gadawyvetilebebisa da ganCinebebis krebulimniSvnelovani gadawyvetilebebisa da ganCinebebis krebuli

rZaluli qmedebis ganxorcielebis gamo, Tavidan aecilebinaT sasjeli.
aRsaniSnavia, rom sasamarTlom gaagrZela am problemis ganxilva konven-
ciis 46-e muxlis safuZvelze da mopasuxe saxelmwifos miTiTeba misca, Si-
da kanonmdeblobiT uzrunveleyo sanqciis dakisreba im pirebze, romle-
bic wamebas an arasaTanado mopyrobas ganaxorcielebdnen.

araadamianuri an Rirsebis Semlaxveli mopyroba

gadawyvetileba saqmeze xlaifia da sxvebi italiis winaaRmdeg [didi pala-
ta] (Khlaifia and Others v. Italy [GC])20  exeboda momCivnebis, sami tuniseli ekono-
mikuri migrantis, kunZul lampedusaze Casvlas, maT Tavdapirvel ganTavse-
bas emigrantTa misaReb centrSi da gemze dakavebas, romelic mibmuli iyo pa-
lermos navsadgurze, rasac mohyva maTi gaZeveba tunisSi, 2011 wlis aprilSi
italiasa da tuniss Soris gaformebuli SeTanxmebiT gaTvaliswinebuli ga-
martivebuli proceduris Sesabamisad. momCivnebi davobdnen, rom maT daer-
RvaT konvenciis me-3, me-5, me-13 muxlebiTa da me-4 damatebiTi oqmis me-4 mux-
liT gaTvaliswinebuli uflebebi.

didma palatam daadgina konvenciis me-5 muxlis 1-li, me-2 da me-4 punqtebis
darRveva, aseve me-13 muxlis darRveva me-3 muxlTan erTobliobaSi; didma pa-
latam winamdebare saqmeze ar daadgina sxva muxlebis darRveva. gadawyveti-
leba Seiswavlis emigrantebis konvenciiT gaTvaliswinebuli uflebebis gar-
kveul detalebs migraciis mizezebisa da humanitaruli krizisis fonze, ro-
melic gamomJRavnda 2011 wels, rodesac `arabul gazafxulTan~ dakavSire-
bulma movlenebma garkveul saxelmwifoebSi (mocemul SemTxvevaSi, lampe-
dusas kunZulze) emigrantebis masobrivi Semodineba gamoiwvia, ramac mniS-
vnelovanad imoqmeda mimReb saxelmwifoze.

rac Seexeba konvenciis me-3 muxls, gadawyvetileba mimoixilavs me-3 muxlis
mixedviT sasamarTlos precedentul samarTals, romelic moicavs migran-
tebis mimarT arasaTanado mopyrobis faqtebis Seswavlas (sxvebs Soris, maTi
patimrobis pirobebs da konkretulad cixis gadatvirTulobas).

me-3 muxlis safuZvelze wardgenili saCivris sapasuxod, mTavroba davobda,
rom sasamarTlos unda gaeTvaliswinebina gansakuTrebuli humanitaruli sa-
gangebo mdgomareoba. erTi mxriv, didma palatam miuTiTa saqmeze m.s.s. bel-
giisa da saberZneTis winaaRmdeg [didi palata] 21 , sadac sasamarTlom daa-
dastura, rom me-3 muxli absoluturi xasiaTis iyo da migraciasTan dakavSi-
rebuli mniSvnelovani gamowvevebi saxelmwifos ar aTavisuflebda me-3 mux-
lidan gamomdinare valdebulebisgan, Sesabamisad, am sakiTxis Sefasebisas, es
faqtori mxedvelobaSi ver miiReboda. meore mxriv, didma palatam winamdeba-
re saqmeze daadgina Semdegi:

`miuxedavad imisa, rom msgavsi krizisi ver gaamarTlebs konvenciis me-3 mux-
lis darRvevas, adamianis uflebaTa evropuli sasamarTlos mosazrebiT ara-
bunebrivi iqneboda saqmis garemoebebis ganxilva zogadi konteqstis gaTva-

2 0 Khlaifia and Others v. Italy [GC], no. 16483/12, ECHR 2016.
2 1 M.S.S. v. Belgium and Greece [GC], no. 30696/09, §§ 223-24, ECHR 2011.
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liswinebis gareSe. amrigad, sasamarTlo Sefasebis dros, sxva faqtorebTan
erTad, mxedvelobaSi miiRebs im garemoebas, rom aplikantebisTvis gamowveu-
li gausaZlisi sirTuleebi metwilad gamomdinareobda im rTuli situacii-
dan, romlis winaSec aRmoCnda im droisTvis italiis xelisufleba~.

***

gadawyvetileba saqmeze murei niderlandebis winaaRmdeg [didi palata] (Mur-
ray v. the Netherlands [GC])22  exeboda uvado patimrobis vadis Semcirebis SesaZ-
leblobis de facto ararsebobas. 1980 wels momCivani damnaSaved cnes mkvle-
lobaSi. fsiqiatris daskvnisa da danaSaulis recidivis riskis gaTvaliswine-
biT, mas uvado patimroba miesaja. momCivnis mier wardgenili Sewyalebis Txov-
nebi ar dakmayofilda. 2011 wels kanonmdeblobiT SemoRebul iqna uvado pa-
timrobis gadasinjvis procedura: 2012 wels momCivnis sasjelis pirveli gada-
sinjvis moTxovna ar dakmayofilda (danaSaulis recidivis riskis safuZvel-
ze). 2014 wlis martSi, janmrTelobis mdgomareobis gamo, is Seiwyales da gaaTa-
visufles. aplikanti mogvianebiT gardaicvala da adamianis uflebaTa evropu-
li sasamarTlos winaSe dava gaagrZeles aplikantis dam da Svilma.

konvenciis me-3 muxlis safuZvelze is davobda uvado patimrobis vadis Sem-
cirebis de facto SeuZleblobas da imgvari reJimis ararsebobas, romelic Sesa-
bamisobaSi iqneboda mis fsiqologiur mdgomareobasTan. imis gaTvaliswine-
biT, rom faqtobrivad, momCivnis uvado patimrobis vadis Semcirebis SesaZ-
lebloba ar arsebobda, didma palatam konvenciis me-3 muxlis darRveva daad-
gina da ganacxada, rom me-3 muxlis safuZvelze, wardgenili saCivris darCe-
nil nawilze gadawyvetilebis miRebis saWiroeba ar arsebobda.

didi palatis aRniSnuli gadawyvetileba aviTarebs sasamarTlos praqtikas
uvado patimrobis vadis de facto Semcirebis aucileblobasTan dakavSire-
biT (kafkarisi kviprosis winaaRmdeg [didi palata] 23 ; vinteri da sxvebi ga-
erTianebuli samefos winaaRmdeg [didi palata] 24 ; harakCievi da tolumovi
bulgareTis winaaRmdeg25 ).

(i) didma palatam daadgina, rom patimris reabilitacia unda daigegmos dasaw-
yisSive, raTa uvado patimrobis gadasinjvas hqondes Sesabamisi mniSvnelo-
ba da uvado patimrobis de facto Semcireba SesaZlebeli iyos. kerZod:

_ didi palatis dasabuTebaSi patimarTa reabilitaciis mniSvnelobaze iyo
yuradReba gamaxvilebuli. didma palatam aRniSna, rom reabilitacia war-
moadgenda Tavisuflebis aRkveTis legitimur penologiur safuZvels da
xazi gausva sasamarTlos precedentul samarTalSi reabilitaciis mniS-
vnelobis gazrdaze vinteri da sxvebis saqmis konteqsts gareT (mag.: diq-
soni gaerTianebuli samefos winaaRmdeg [didi palata] 26 ; jeimsi, velsi

2 2 Murray v. the Netherlands [GC], no. 10511/10, ECHR 2016.
2 3 Kafkaris v. Cyprus [GC], no. 21906/04, ECHR 2008.
2 4 Vinter and Others v. the United Kingdom [GC], nos. 66069/09 and 2 others, ECHR 2103 (extracts).
2 5 Harakchiev and Tolumov v. Bulgaria, nos. 15018/11 and 61199/12, ECHR 2014 (extracts).
2 6 Dickson v. the United Kingdom [GC], no. 44362/04, ECHR 2007-V.
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da lii gaerTianebuli samefos winaaRmdeg27  da xoroSenko ruseTis wi-
naaRmdeg [didi palata] 28 ). miuxedavad imisa, rom patimrebs ar aqvT reabi-
litaciis ufleba, maT unda SeeZloT reabilitacia. uvado patimars unda
hqondes realuri SesaZlebloba reabilitaciis gzas daadges, raTa mas
hqondes imedi, rom erT dRes gaTavisufldeba.

didma palatam ganmarta, rom amis miRweva SesaZlebeli iqneboda `indivi-
dualuri programis~ Seqmnisa da periodulad ganxilvis gziT, rac waaxa-
lisebda patimars, moexdina sakuTari Tavis reabilitacia da gaRviveboda
pasuxismgeblobis grZnoba. Tu saxelmwifo uvado patimars ar uzrunvel-
yofs reabilitaciis realuri SesaZleblobiT, reabilitaciis gzaze misi
progresis nebismieri ganxilva, iseve rogorc uvado patimrobis vadis de
facto Semcireba, kiTxvis niSnis qveS dadgeba. Sesabamisad, didma palatam
daadgina, rom konvenciis me-3 muxlidan gamomdinare, saxelmwifos ekis-
reboda valdebuleba, uvado patimrebisTvis uzrunveleyo iseTi `cixis
reJimi~, romelic Seesabameboda reabilitaciis mizans da xels Seuwyobda
maT reabilitaciis TvalsazrisiT.

`individualizebuli programis~ midgoma gansazRvrul konteqstSi
vrceldeboda aRniSnul saqmeze. momCivans sisxlissamarTlebrivi pasu-
xismgebloba ekisreboda, Tumca mas hqonda fsiqikuri problemebi, rac niS-
navda, rom arsebobda mis mier danaSaulis recidivis riski. aseT viTareba-
Si, saxelmwifom unda Seafasos patimarTa mkurnalobis saWiroebebi, raTa
xeli Seewyos maT reabilitacias da Seamciros danaSaulis recidivis ris-
ki. Tu patimrebi eqvemdebarebian mkurnalobas, maT unda CautardeT aR-
niSnuli mkurnaloba (iTxoven Tu ara isini mas), gansakuTrebiT maSin, ro-
desac is momavalSi maTi SesaZlo gaTavisuflebis winapirobaa.

aqedan gamomdinare, uvado patimrebi msgavs pirobebSi unda iyvnen. maT un-
da CautardeT zemoxsenebuli mkurnaloba, rac miscems realur SesaZleb-
lobas, moaxdinon sakuTari Tavis reabilitacia da hqondeT gaTavisuf-
lebis imedi. aRniSnuli pirobebis Seusruleblobam uvado patimrobis Sem-
cireba SeiZleba de facto SeuZleblad aqcios.

(ii) winamdebare saqmeSi didma palatam daadgina, rom aplikantis fsiqikuri
problemebis mkurnaloba warmoadgenda reabilitaciis gzaze misi prog-
resisa da danaSaulis recidivis ganxorcielebis riskis Semcirebis wina-
pirobas. Sesabamisad, momCivnis mkurnalobisa da aseve misi mkurnalobis
saWiroebis Sefasebis ararseboba niSnavda, rom verc Sewyaleba da verc
misi progresis gadasinjva ver ganapirobebda im daskvnamde misvlas, rom
momCivanma ganicada mniSvnelovani progresi da misi patimrobis gagrZe-
leba aRar emsaxureboda penologiur mizans. amrigad, aplikantis sasje-
li ar iyo de facto Semcirebadi da winamdebare saqmeze dairRva konven-
ciis me-3 muxli.

2 7 James, Wells and Lee v. the United Kingdom, nos. 25119/09 and 2 others, 18 September 2012.
2 8 Khoroshenko v. Russia [GC], no. 41418/04, ECHR 2015.
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Rirsebis Semlaxveli mopyroba

gadawyvetileba saqmeze kazani rumineTis winaaRmdeg (Cazan v. Romania)29  exe-
boda momCivnis, rogorc advokatis mimarT ganxorcielebul arasaTanado mop-
yrobas im dros, rodesac is policiis mTavar sammarTveloSi klientis inte-
resebs warmoadgenda. is sakuTari surviliT mivida policiis ganyofilebaSi
im mizniT, rom moepovebina informacia klientis winaaRmdeg arsebuli sis-
xlis samarTlis saqmis Sesaxeb.

adamianis uflebaTa evropuli sasamarTlos winaSe saqmis warmoebis dros ap-
likanti davobda, rom policiis SenobaSi man iRrZo TiTi, rasac ramdenimed-
Riani mkurnaloba dasWirda. mTavrobam uaryo saxelmwifos warmomadgenle-
bis mxridan arasaTanado mopyrobis ganxorcielebis faqti.

aRniSnuli gadawyvetileba sainteresoa, ramdenadac is konvenciis me-3 mux-
lze avrcelebs advokatis uflebebis dacvasTan dakavSirebuli precedentu-
li samarTlis zogad principebs (ix. morisi safrangeTis winaaRmdeg [didi
palata] 30 ). kerZod, gadawyvetilebaSi aRniSnulia 2001 wlis 19 seqtembers mi-
Rebuli evropis sabWos ministrTa komitetis rekomendacia policiis eTikis
evropuli kodeqsis Sesaxeb. adamianis uflebaTa evropulma sasamarTlom xaz-
gasmiT aRniSna advokatebis ufleba _ Seasrulon profesiuli movaleobebi
arasaTanado mopyrobis daqvemdebarebis gareSe. Sesabamisad, `policiis val-
debulebas warmoadgenda pativi eca advokatTa rolisTvis; policia ar unda
Caerios maT saqmianobaSi da ar unda daaSinos isini raime formiT... aseve, po-
liciam advokatebis mimarT ar unda ganaxorcielos raime saxis arasaTanado
mopyroba~. amasTanave, sasamarTlom daadgina, rodesac advokati policiis
SenobaSi warmoadgens klientis interesebs, mis mopyrobasTan dakavSirebiT
mtkicebis tvirTi saxelmwifos ekisreba.

efeqtiani gamoZieba

gadawyvetilebaSi saqmeze m. da m. xorvatiis winaaRmdeg (M. and M. v. Croatia) 31

sasamarTlom ganixila saxelmwifos valdebulebebi ojaxSi Zaladobis iseT
SemTxvevebze, romlebic bavSvebzec vrceldeba.

momCivnebi, deda (meore momCivani) da misi qaliSvili (pirveli momCivani) da-
vobdnen, rom xelisuflebam ar gadadga saTanado nabijebi, raTa daecva pir-
veli momCivani fizikuri da fsiqologiuri xasiaTis arasaTanado mopyrobi-
sagan, romelsac axorcielebda misi mama da meore momCivnis yofili qmari. im
droisaTvis pirveli momCivani mamis meurveobis qveS iyo. momCivnebma poli-
cias Seatyobines, rom pirvel momCivans dauzianda Tvali da amtkicebdnen,
rom es mamis braleulobiT moxda. imave SemTxvevasTan dakavSirebiT, maT ga-
nacxades Zaladobis sxva faqtebis Sesaxeb, ris Semdegac mamis winaaRmdeg sis-
xlissamarTlebrivi devna daiwyo. maSin, rodesac adamianis uflebaTa evro-
pulma sasamarTlom daiwyo winamdebare saqmis ganxilva, pirveli instanciis

2 9 Cazan v. Romania, no. 30050/12, 5 April 2016.
3 0 Morice v. France [GC], no. 29369/10, 23 April 2015.
3 1 M. and M. v. Croatia, no. 10161/13, ECHR 2015.
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sasamarTlos winaSe sisxlis samarTlis saqmiswarmoeba jer kidev ganixile-
boda, dawyebidan oTx weliwad-naxevarze meti xnis Semdeg. pirveli momCivani
Tavisi nebis sawinaaRmdegod ganagrZobda mamasTan cxovrebas. am xnis ganmav-
lobaSi mSoblebi davobdnen qaliSvilis meurveobis sakiTxTan dakavSirebiT.

gadawyvetileba sainteresoa im mxriv, rom sasamarTlom kidev erTxel daa-
dastura ojaxSi Zaladobis msxverplis, mocemul SemTxvevaSi bavSvis, gansa-
kuTrebuli daucveloba da maTi dacvis procesSi saxelmwifos aqtiuri Car-
Tulobis aucilebloba. me-3 muxliT gaTvaliswinebuli valdebulebebi moi-
cavs Semdegs: a) arasaTanado mopyrobis Tavidan acilebas, romlis Sesaxebac
xelisuflebam icoda an unda scodnoda; b) efeqturi gamoZiebis warmoebas,
sadac individualuri piri ayenebs arasaTanado mopyrobis Sesaxeb sadavo pre-
tenzias.

strasburgis sasamarTlom daadgina, rom mopasuxe saxelmwifom ver Seasru-
la me-3 muxliT gaTvaliswinebuli proceduruli valdebulebebi. momCivnebi
davobdnen, rom pirveli momCivani daeqvemdebara imgvar mopyrobas, rasac sa-
samarTlo `damamcirebel mopyrobas~ uwodebda. aRniSnul braldebasTan mi-
marTebiT saWiro iyo efeqtiani gamoZiebis warmoeba. Tumca pirveli momCiv-
nis mamis damnaSaveobisa Tu udanaSaulobis sakiTxis Seswavlis drois gaTva-
liswinebiT, SeiZleba mxolod im daskvnis gamotana, rom gamoZiebam ver Seas-
rula efeqtiani gamoZiebis cnebiT dadgenili moTxovnebi, kerZod, swrafi da
gonivruli Seswavla.

strasburgis sasamarTlom daadgina, rom xelisuflebam gadadga gonivruli
nabijebi, raTa Seefasebina SemdgomSi SesaZlo arasaTanado mopyrobis riski.
me-3 muxlis pozitiuri valdebulebis darRvevis safuZvels ar warmoadgenda
gadawyvetileba imis Sesaxeb, rom mamas miscemoda ufleba, gaegrZelebina pir-
vel momCivanze mzrunveloba mas Semdeg, rac policias ecnoba ganxorciele-
buli Zaladobisa da mamis winaaRmdeg aRniSnul faqtTan dakavSirebiT mimdi-
nare sisxlissamarTlebrivi saqmis warmoebisa Sesaxeb. adamianis uflebaTa ev-
ropuli sasamarTlos daskvna efuZneba mis winaSe arsebul mtkicebulebaTa
safuZvlian Sefasebas da im meTods, romlis gamoyenebiT xelisufleba axor-
cielebda meore momCivnis mdgomareobis monitorings, meurveobasTan dakav-
Sirebuli samarTalwarmoebis dros.

***

gadawyvetileba saqmeze lialiakini ruseTis winaaRmdeg (Lyalyakin v. Russia) 32

exeboda samxedroebis mier ganxorcielebul mopyrobas 19 wlis samxedro ja-
riskacis mimarT, romelic gaqcevis mcdelobis dros daiWires. aRniSnuli
faqtis Semdeg is dasajes da samxedro aRlumze mxolod samxedro SortebiT
yofna aiZules.

es iyo pirveli SemTxveva, rodesac strasburgis sasamarTlom ganixila, aR-
wevda Tu ara araadamianuri an/da damamcirebeli mopyrobis sisastikis zRvars
is faqti, rom momCivans daaZales tansacmlis gaxda da mxolod samxedro Sor-
tebis amara misi qvedanayofis win xazze gasvla. sasamarTlom araerTxel ga-

3 2 Lyalyakin v. Russia, no. 31305/09, 12 March 2015.



24
www.supremecourt.ge

adamianis uflebaTa evropuli sasamarTlos mier 2015-2017 wlebSi miRebuliadamianis uflebaTa evropuli sasamarTlos mier 2015-2017 wlebSi miRebuliadamianis uflebaTa evropuli sasamarTlos mier 2015-2017 wlebSi miRebuliadamianis uflebaTa evropuli sasamarTlos mier 2015-2017 wlebSi miRebuliadamianis uflebaTa evropuli sasamarTlos mier 2015-2017 wlebSi miRebuli

nacxada, rom saxelmwifos ekisreba valdebuleba, uzrunvelyos samxedroe-
bis mier samxedro samsaxuris Sesruleba im pirobebSi, romelic Seesabameba
maT adamianur Rirsebas (Cemberi ruseTis winaaRmdeg33 ). miuxedavad imisa, rom
sasamarTlo iTvaliswinebs samxedro disciplinis SenarCunebis saWiroebas,
man aRniSna, rom mopasuxe saxelmwifom ver warmoadgina axsna-ganmarteba, ra-
tom iyo saWiro momCivnis batalionis rigebidan gamoyofa da gaSiSvleba, misi
an sxva jariskacebis gaqcevis prevenciisTvis.

aseTi mopyrobis Sedegad momCivani iyo Seuracxyofili da misi patara asaki
miCneul unda iqnes damamZimebel faqtorad. amrigad, mocemul SemTxvevaSi
momCivnis mopyrobam miaRwia sisastikis zRvars. adamianis uflebaTa evropul-
ma sasamarTlom daadgina, rom aplikanti, konvenciis me-3 muxlis sawinaaRmde-
god, daeqvemdebara damamcirebel mopyrobas.

Tavisuflebisa da xelSeuxeblobis ufleba

me-5 muxlis me-4 punqti

gadawyvetileba (arasaboloo34 ) saqmeze Seri da sxvebi gaerTianebuli sa-
mefos winaaRmdeg (Sher and Others v. the United Kingdom) 35  exeboda terorizmTan
brZolasa da dakavebuli pirebis proceduruli da dacviTi uflebebis Sez-
RudvasTan dakavSirebul sakiTxebs.

momCivnebi, pakistanis moqalaqeebi, antiteroristuli operaciis Sedegad da-
akaves; 13 dRis ganmavlobaSi isini patimrobaSi imyofebodnen. sabolood, ap-
likantebi bralis wardgenis gareSe gaaTavisufles.

adamianis uflebaTa evropuli sasamarTlos winaSe momCivnebi, sxva sakiTxeb-
Tan erTad, davobdnen, rom erovnuli sasamarTlos mier maTi patimrobis va-
dis gagrZelebis ganxilvisas, uari eTqvaT SejibrebiT samarTalwarmoebaze,
radgan konkretuli mtkicebuleba, romelic mxars uWerda maTi patimrobis
gagrZelebas, ar CahbardaT; agreTve, erT-erTi sasamarTlo procesi daxu-
rul reJimSi Catarda. momCivnebi eyrdnobodnen konvenciis 5.4 muxls.

aRniSnuli saqme sainteresoa, radgan sasamarTlos kidev erTxel unda mieRo
gadawyvetileba _ terorizmTan brZolasa da terorizmSi eWvmitanili pire-
bis konvenciiT gaTvaliswinebuli uflebebis pativiscemas Soris, balansis
dacvis Sesaxeb. evropulma sasamarTlom daadgina, rom winamdebare saqmeze

3 3 Chember v. Russia, no. 7188/03, ECHR 2008, see Annual Report 2008.
34 adamianis uflebaTa evropuli konvenciis 42-e muxlis Tanaxmad, palatebis gadawyvetilebebi

saboloo xdeba 44-e muxlis me-2 punqtis debulebebis Sesabamisad. kerZod, palatis
gadawyvetileba saboloo xdeba: a) rodesac mxareebi acxadeben, rom isini ar iTxoven saqmis
gadacemas didi palatisaTvis; b) palatis gadawyvetilebis gamotanidan sami Tvis Semdeg, Tu
did palataSi saqmis gadacemis Txovna ar wardgenila; g) rodesac didi palatis kolegia
uars acxadebs 43-e muxlis safuZvelze wardgenili gadacemis Txovnis dakamyofilebaze. mas
Semdeg, rac gadawyvetileba saboloo gaxdeba, igi gadaecema evropis sabWos ministrTa
komitets, gadawyvetilebis aRsrulebis zedamxedvelobisTvis.

3 5 Sher and Others v. the United Kingdom, no. 5201/11, ECHR 2015.
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xelisuflebas eWvi hqonda teroristuli Tavdasxmis ganxorcielebis Sesa-
xeb da mis aRsakveTad Catarda gansakuTrebiT kompleqsuri gamoZieba.

adamianis uflebaTa evropulma sasamarTlom konvenciis 5.4 muxlis darRveva
ar daadgina da aRniSna, rom terorizmi ganekuTvneba specialur kategoria-
Ta ricxvs da zemoT miTiTebuli muxli ver gamoricxavs daxurul sxdomaze
saqmis ganxilvas, rodesac sasamarTlos, patimris an misi advokatis gareSe,
waredgineba konfidencialuri informacia, romelic adasturebs xelisuf-
lebis versiebs. mniSvnelovania, xelisuflebam gaamJRavnos adekvaturi in-
formacia, romelic dakavebuls saSualebas miscems gaigos mis mimarT arse-
buli braldebebis arsi da uaryos isini; agreTve, efeqturi monawileoba mii-
Ros im samarTalwarmoebaSi, romelic misi patimrobis gagrZelebas exeba.

mocemul saqmeSi sasamarTlom daadastura, rom teroristuli Tavdasxmis sa-
SiSroeba amarTlebda momCivnebis 5.4 muxliT gaTvaliswinebuli uflebebis
SezRudvas. aplikantebs da maT advokatebs ganemartaT mizezebi, romelTa sa-
fuZvelzec xdeboda maTTvis konkretuli informaciis damalva. informaci-
is damalva miznad isaxavda Semdgomi gamoZiebis Catarebas; aRniSnuli infor-
macia waredgineboda mosamarTles, romelsac daxurul sxdomaze SeeZlo Se-
emowmebina, umalavdnen Tu ara momCivnebs raime informacias saWiroebis ga-
reSe; agreTve mosamarTles SeeZlo gamoerkvia, arsebobda Tu ara gonivruli
safuZvlebi im rwmenis Camosayalibeblad, rom aplikantebis patimrobis gag-
rZeleba aucilebeli iyo.

sasamarTlom xazi gausva, rom Sesabamis kanonmdeblobaSi calsaxa debulebis
ararsebobis SemTxvevaSic ki, mosamarTle uflebamosilia daniSnos specia-
luri advokati, Tu miaCnia, rom samarTalwarmoebis samarTlianobis uzrun-
velsayofad saWiroa misi daniSvna. aRsaniSnavia, rom momCivnebs ar hqondaT
moTxovnili specialuri advokatis daniSvna.

me-5 muxlis me-4 punqtis (f) qvepunqti

gadawyvetilebaSi galardo sanCesi italiis winaaRmdeg (Gallardo Sanchez v.
Italy) 36  sasamarTlom ganmarta, rom ufro meti gulisxmierebaa saWiro, rode-
sac eqstradaciis moTxovna exeba pirs, romelsac eqstradaciis SemTxvevaSi
sisxlissamarTlebriv pasuxisgebaSi micema elis. momCivani davobda, rom is
dapatimrebuli iyo daaxloebiT erTi wlisa da eqvsi Tvis ganmavlobaSi, sa-
berZneTSi eqstradaciis molodinSi, sadac brali edeboda cecxlis gaCenaSi.
sasamarTlom konvenciis 5.1 muxlis darRveva daadgina. zemoxsenebuli gadaw-
yvetilebis miRebis safuZvlebi aRsaniSnavia, radgan isini aviTareben adamia-
nis uflebaTa evropuli sasamarTlos praqtikas konvenciis 5.1. muxlis `f~ qve-
punqtis Sesabamisad.

sasamarTlom gamoikvlia, rom saberZneTis mier evropis sabWos eqstradici-
is Sesaxeb konvenciis (Sesworebuli) Sesabamisad wardgenili eqstradiciis
moTxovna ar iyo mimarTuli im pirisken, romelic gaasamarTla saberZneTis
sasamarTlom da romlis dabruneba miznad isaxavda sasjelis aRsrulebas. amis

3 6 Gallardo Sanchez v. Italy, no. 11620/07, ECHR 2015.
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sapirispirod, saberZneTis xelisuflebam momCivnis eqstradicia moiTxova
imisTvis, rom saSualeba miscemoda ganexila saberZneTSi mis winaaRmdeg ar-
sebuli braldebebi.

eqstradiciis molodinSi momCivnis mier patimrobaSi gatarebuli drois go-
nivrulobis Sefasebisas, eqstradiciis moTxovnis dros saxelmwifos mier
gulmodginebis gamovlenis xarisxis kuTxiT, sasamarTlom erTmaneTisgan ga-
mijna zemoT mocemuli ori situacia. sasamarTlom miiCnia, rom eqstradiciis
ganmaxorcielebel saxelmwifos ufro meti gulmodgineba moeTxoveboda, ra-
Ta uzrunveleyo im piris dacvis ufleba, vis winaaRmdegac saxelmwifoSi sis-
xlis samarTlis saqmis warmoeba mimdinareobs.

evropulma sasamarTlom gaiTvaliswina saqmis garemoebebi, iseve rogorc sa-
berZneTis mier eqstradiciis moTxovnis mizezebi da am moTxovnis Sesrule-
bis gadadebis vada, romelze pasuxismgeblobac italiis xelisuflebas ekis-
reboda da gadawyvita, rom dairRva konvenciis 5.1 muxli.

me-5 muxlis me-3 punqti

saqmeSi megii da sxvebi gaerTianebuli samefos winaaRmdeg (Magee and Others
v. the United Kingdom) 37  mniSvnelovania Semdegi sakiTxi: 5.3 muxlSi miTiTebuli
mosamarTle iyo Tu ara valdebuli patimrobis adreul etapze ganexila bral-
debulis pirobiT gaTavisufleba.

momCivnebi daakaves policiis oficris mkvlelobaSi monawileobis eWvis safuZ-
velze. isini 48 saaTis Semdeg warudgines CrdiloeT irlandiis sasamarTlos
mosamarTles, romelmac ganixila maTi dakavebis kanoniereba da gaagrZela mi-
si xangrZlivoba momdevno xuTi dRis ganmavlobaSi (Semdgomi dakiTxvisa da sa-
samarTlo eqspertizisTvis). mogvianebiT, maTi winaswari patimroba kidev gag-
rZelda, Tumca sabolood momCivnebi Tormeti dRis Semdeg yvelanairi bral-
debis gareSe gaaTavisufles. 2000 wlis terorizmis Sesaxeb kanonis me-8 mux-
lis Sesabamisad, dakavebuli braldebis gareSe patimrobaSi SeiZleba iyos maq-
simum ocdarva dRis ganmavlobaSi. dakavebis kanoniereba unda ganixilos kom-
petenturma mosamarTlem 48 saaTis ganmavlobaSi da Semdgom, yovel Svid dRe-
Si. marTalia, mosamarTles hqonda dakavebulis gaTavisuflebis ufleba, im Sem-
TxvevaSi Tu misi dakaveba/adreuli patimroba ukanono iyo, Tumca mas ar hqon-
da giraos sanacvlod patimris gaTavisuflebis uflebamosileba.

saqme sainteresoa, radgan is moicavs strasburgis sasamarTlos praqtikis
siRrmiseul mimoxilvas 5.3 muxlis orive nawilTan dakavSirebiT: sawyisi eta-
pi, dakavebis Semdeg dauyovnebliv (pirveli nawili) da momdevno periodi _
mimdinare sasamarTlo procesis ganmavlobaSi (meore nawili).

garda amisa, sasamarTlom pirvel nawilTan dakavSirebiT araerTxel aRniSna,
rom 5.3 muxli iTxovs, braldebuli dauyovnebliv da avtomaturad warudgi-
non mosamarTles an sasamarTlo xelisuflebis ganxorcielebisaTvis kano-
niT gansazRvrul sxva moxeles, romelsac aqvs uflebamosileba ganixilos

3 7 Magee and Others v. the United Kingdom, nos. 26289/12 and others, ECHR 2015.
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dakavebisa da patimrobis kanoniereba, agreTve arsebobda Tu ara braldebu-
lis mier danaSaulis Cadenis gonivruli eWvi; garda amisa, aRniSnul pirs Se-
uZlia gasces brZaneba dakavebulis gaTavisuflebis Sesaxeb, Tu dakavebis
dros dairRva romelime garantia. strasburgis sasamarTlom daadgina, rom
CrdiloeT irlandiis sasamarTlos mosamarTle aRWurvili iyo zemoT aRniS-
nuli uflebamosilebebiT. Tumca ufro sainteresoa, sasamarTlos ganmarte-
ba, romlis Tanaxmad, mis Zvel praqtikaSi (Siseri Sveicariis winaaRmdeg38

gadawyvetilebaSi xSirad gamoyenebuli citatebis CaTvliT) arsad ar aris nax-
senebi, rom es Tavdapirveli ganxilva (pirveli nawili) aseve unda moicavdes
giraos safuZvelze piris gaTavisuflebas. miuxedavad imisa, rom sasamarTlom
aplikantebis TormetdRiani patimrobis ganmavlobaSi orjer ganixila daka-
vebis kanoniereba da maT winaaRmdeg gonivruli eWvis arseboba, isini ar wa-
rudgeniaT iseTi mosamarTlis winaSe, romelsac hqonda piris sasamarTlom-
de giraoTi gaTavisuflebis an am sakiTxis ganxilvis uflebamosileba. Tum-
ca, sasamarTlom daadgina, rom braldebulebi Tormeti dRis ganmavlobaSi
Tavisuflebis aRkveTis adreul etapze iyvnen (pirveli nawili), amrigad, 5.3
muxli ar moiTxovda maTi giraoTi gaTavisuflebis sakiTxis ganxilvas.

***

saqmeze buzadji moldovis respublikis winaaRmdeg [didi palata] (Buzadji
v. the Republic of Moldova [GC])39  gamotanil gadawyvetilebaSi adamianis ufleba-
Ta evropuli sasamarTlos didma palatam gansazRvra, rodis moeTxoveba sa-
xelmwifos `gonivruli eWvis~ garda, damatebiT miuTiTos winaswari patimro-
bis gamamarTlebeli `Sesabamisi da sakmarisi~ safuZvlebi.

2007 wlis 2 maiss momCivani daakaves da 2007 wlis 5 maiss mas brali wauyenes
sxvisi nivTis miTvisebaSi. imave dRes raionulma sasamarTlom momCivans Seu-
farda patimroba, romelic SemdgomSi gagrZelda 2017 wlis 20 ivlisamde, ro-
desac mas aRkveTis RonisZiebis saxed ganesazRvra Sinapatimroba. mogviane-
biT is gaamarTles im braldebebSi, romelTa safuZvelzec patimroba hqonda
Sefardebuli.

didma palatam daadgina konvenciis me-5 muxlis me-3 punqtis darRveva, vinai-
dan ar arsebobda `Sesabamisi da sakmarisi~ safuZvlebi, romlebic gaamarTleb-
da momCivnis patimrobis gagrZelebas.

winamdebare saqme sainteresoa, vinaidan didma palatam mkafiod ganaviTara ada-
mianis uflebaTa evropuli sasamarTlos precedentuli samarTali me-5 mux-
lis me-3 punqtis meore nawilis Sesaxeb (`saqme ganixilos sasamarTlom goniv-
rul vadaSi, an piri gaTavisufldes saqmis ganxilvis ganmavlobaSi~), imis gaT-
valiswinebiT, rom is moicavda pirveli nawiliT uzrunvelyofil garantiebs
(`yvela piri dauyovnebliv unda waredginos mosamarTles an sasamarTlo xeli-
suflebis ganxorcielebisaTvis kanoniT uflebamosil sxva moxeles~).

adamianis uflebaTa evropuli konvenciis me-5 muxlis me-3 punqtis pirveli na-

3 8 Schiesser v. Switzerland, 4 December 1979, § 31, Series A no. 34.
3 9 Buzadji v. the Republic of Moldova [GC], no. 23755/07, ECHR 2016.
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wilis mixedviT, braldebuls ufleba aqvs `dauyovnebliv~ wardgenil iqnes sa-
samarTlo xelisuflebis winaSe, romelic ganixilavs misi dakavebis kanoniere-
bas, agreTve imas, arsebobs Tu ara mis mier danaSaulis Cadenis gonivruli eWvi.

me-5 muxlis me-3 punqtis meore nawilis mixedviT, evropuli sasamarTlos praq-
tika adgens, rom `gonivruli eWvis arseboba... patimrobis gagrZelebis sine
qua non pirobaa, Tumca `garkveuli vadis gasvlis Semdeg~ is sakmarisi aRar
aris, amitom braldebulis patimrobisTvis saWiroa sxva `Sesabamisi da sakma-
risi~ safuZvlebis miTiTeba(ix. saqme letelieri safrangeTis winaaRmdeg40 ,
aRniSnuli precedentuli samarTali daadastura didma palatam saqmeebSi _
labita italiis winaaRmdeg [didi palata] 41  da idalovi ruseTis winaaR-
mdeg [didi palata] 42 ). miuxedavad imisa, rom evropul sasamarTlos arasdros
ganumartavs `garkveuli vadis gasvlis~ xangrZlivoba, mas dadgenili aqvs, rom
aRniSnuli periodi SeiZleba iyos ramdenime dRec ki.

miuxedavad imisa, rom didi palatis gancxadebiT me-5 muxlis me-3 punqtis orive
nawili uzrunvelyofda or gansxvavebul samarTlebriv garantias, maT Soris iyo
garkveuli gadafarva: orive SemTxvevaSi drois aTvla iwyeba dakavebis momenti-
danve; orive moiTxovs sasamarTlo xelisuflebam gansazRvros arsebobda Tu
ara dakavebis gamamarTlebeli mizezebi da Tu ar arsebobda, gasces gaTavisuf-
lebis Sesaxeb brZaneba; aRsaniSnavia, rom praqtikaSi me-5 muxlis me-3 punqtis ori-
ve nawili xSirad faravs erTmaneTs, ZiriTadad, rodesac erTi da igive sasamar-
Tlo organo pirveli nawilis mixedviT axdens dakavebis sanqcirebas da meore
nawilis mixedviT patimrobis Sefardebas (sxva `Sesabamisi~ da `sakmarisi~ safuZ-
vlebi). Sesabamisad, mosamarTlis winaSe piris pirvelad wardgena aris me-5 mux-
lis me-3 punqtis pirveli da meore nawilis gadakveTis wertili.

garda amisa, SedarebiTma kvlevam cxadyo, rom Seswavlili ocdaTerTmeti
qveynidan umravlesobaSi sasamarTlo xelisuflebas moeTxoveba dauyovneb-
liv an dakavebidan ramdenime dReSi miuTiTos patimrobis Sesabamisi da sakma-
risi safuZvlebi.

amrigad, precedentul samarTalSi meti sicxadis Setanis mizniT da dausabu-
Teblad xangrZlivi Tavisuflebis aRkveTis winaaRmdeg dacvis gasaZliereb-
lad, didma palatam miiCnia, rom arsebobda me-5 muxlis me-3 punqtis pirveli
da meore nawiliT gaTvaliswinebuli garantiebis Serwymis myari argumente-
bi. Sesabamisad, adamianis uflebaTa evropuli sasamarTlos didma palatam ga-
dawyvita, rom mosamarTlis an sxva moxelis mier gonivruli eWvis arsebobis
garda, damatebiT, patimrobis Sesabamisi da sakmarisi mizezebis miTiTebis val-
debuleba unda gavrcelebuliyo `patimrobis Sefardebis Sesaxeb pirveli ga-
dawyvetilebis miRebis drosac, e.i. dakavebis Semdeg `dauyovnebliv~.

am principis gamoyenebiT, didma palatam ganixila 2007 wlis 5 maisis Tavdapir-
veli brZaneba patimrobis Sesaxeb, aseve patimrobis gagrZelebis Sesaxeb gadaw-
yvetilebebi da daaskvna, rom ar arsebobda Sesabamisi da sakmarisi safuZvlebi,
romlebic gaamarTlebda aplikantis winaswari patimrobis gagrZelebas.

4 0 Letellier v. France, 26 June 1991, § 35, Series A no. 207.
4 1 Labita v. Italy [GC], no. 26772/95, § 153, ECHR 2000-IV.
4 2 Idalov v. Russia [GC], no. 5826/03, § 140, 22 May 2012.
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saproceso uflebebi samoqalaqo samarTalwarmoebaSi

samarTliani sasamarTlos ufleba (muxli 6)

saqme de tomaso italiis winaaRmdeg [didi palata] (De Tommaso v. Italy [GC]) 43

exeboda prevenciuli zomebis miRebas im pirTan mimarTebiT, romelic saf-
rTxes warmoadgenda sazogadoebisTvis.

2008 wels raionulma sasamarTlom miiCnia, rom momCivani sazogadoebisTvis
safrTxes warmoadgenda da gamosca meTvalyureobis ganxorcielebis Sesa-
xeb policiis orwliani specialuri brZanebebi. Svidi Tvis Semdeg es gadaw-
yvetileba gaauqma saapelacio sasamarTlom da daadgina, rom momCivani ar war-
moadgenda safrTxes sazogadoebisTvis im droisTvis, rodesac Sesabamisi zo-
mebis miReba iqna dawesebuli. mosarCeles ar hqonia sajaro mosmena, raTa eda-
va aRniSnul gamoyenebul zomebTan mimarTebiT.

momCivani davobda me-6 muxlTan mimarTebiT _ saqmis samarTliani ganxilvis
ufleba. mTavrobam waradgina calmxrivi deklaracia, romliTac adastureb-
da me-6 muxlis darRvevas sajaro mosmenis ararsebobasTan mimarTebiT. did-
ma palatam daadgina me-6 muxlis darRveva.

(i) es iyo pirveli SemTxveva, rodesac sasamarTlom daadgina, rom me-6 mux-
lis samoqalaqo aspeqti gamoiyeneba prevenciuli zomebis gatarebis war-
moebisas. winare saqmeebze dayrdnobiT, sadac sasamarTlom daadgina, rom
dakavebulTa uflebebis SezRudva da aseTi SezRudvebis SesaZlo Sedege-
bi eqceva `samoqalaqo uflebebis~ sferoSi (gulmezi TurqeTis winaaR-
mdeg44 , ganCi italiis winaaRmdeg45 , musumeCi italiis winaaRmdeg46 , enea
italiis winaaRmdeg [didi palata] 47  da stegaresku da bahrini portuga-
liis winaaRmdeg48 ), didma palatam daadgina, rom `me-6 muxlis samoqalaqo
aspeqti gamoyenebuli iyo saqmeebSi, romlebic SesaZloa Tavdapirvelad
ar Candes, rom samoqalaqo uflebebs exeba, magram hqondes pirdapiri da
mniSvnelovani gamoZaxili piris kerZo sakuTrebis uflebaze~. amasTan da-
kavSirebiT, winamdebare saqmeebSi gamokvleuli SezRudvebi msgavsia aR-
niSnul saqmeSi mocemuli prevenciuli zomebisa. didma palatam daaskvna,
rom aseTi zomebi Sedis piradi uflebebis sferoSi da samoqalaqo xasiaTi-
saa, ase, rom me-6 muxli miesadageba samarTalwarmoebas, romelic awesebs
amgvar SezRudvebs.

(ii) didma palatam gaagrZela me-6 muxlis darRvevis gamokvleva sajaro mos-
menis ararsebobasTan mimarTebiT. man xazgasmiT aRniSna, rom erovnul sa-
samarTloebs mieTiTaT ganexilaT iseTi aspeqtebi, rogoricaa momCivnis
xasiaTi, qceva da riskianoba, romelTagan yvela gadamwyvetia prevenciu-
li zomebis dakisrebasTan dakavSirebiT.

4 3 De Tommaso v. Italy [GC], no. 43395/09, ECHR 2017.
4 4 Gulmez v. Turkey, no. 16330/02, 20 May 2008.
4 5 Ganci v. Italy, no. 41576/98, ECHR 2003-XI.
4 6 Musmeci v. Italy, no. 33695/96, 11 January 2005.
4 7 Enea v. Italy [GC], no. 74912/01, ECHR 2009.
4 8 Stegarescu and Bahrin v. Portugal, no. 46194/06, 6 April 2010.
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gamoyeneba

gadawyvetileba saqmeze baka ungreTis winaaRmdeg [didi palata] (Baka v. Hun-
gary [GC]) 49  exeboda sasamarTlos xelmisawvdomobas im mosamarTlis mier, ro-
melic asaCivrebda mandatis Sewyvetas.

momCivanma, adamianis uflebaTa evropuli sasamarTlos yofilma mosamar-
Tlem, ungreTis uzenaesi sasamarTlos Tavmjdomaris rangSi gaakritika mar-
Tlmsajulebis mimdinare sakanonmdeblo reforma. mogvianebiT ganxorcie-
lebuli sakonstitucio da sakanonmdeblo cvlilebebis Sedegad, is naadre-
vad gaaTavisufles Tavmjdomaris Tanamdebobidan da mas ar mieca aRniSnuli
gadawyvetilebis sasamarTlo gadasinjvis SesaZlebloba.

adamianis uflebaTa evropuli sasamarTlos winaSe, konvenciis me-6 muxlze
dayrdnobiT, momCivani davobda, rom misTvis sasamarTlo ar iyo xelmisawvdo-
mi, xolo konvenciis me-10 muxlis safuZvelze is asaCivrebda gamoxatvis Ta-
visuflebis uflebaSi araproporciul Carevas. adamianis uflebaTa evropu-
li sasamarTlos didma palatam orive muxlis darRveva daadgina.

aRniSnuli gadawyvetileba sainteresoa, vinaidan is dawvrilebiT mimoixilavs
evropuli sasamarTlos Sesabamis precedentul samarTals, iseve rogorc ev-
ropul da saerTaSoriso standartebs mosamarTleTa damoukideblobisa da
Seucvlelobis Sesaxeb.

adamianis uflebaTa evropulma sasamarTlom daadastura, rom mosamarTleeb-
Tan dakavSirebul davebSi gamoyenebuli unda yofiliyo vilo eskelinenis 50

kriteriumi, romlis Tanaxmad, saxelmwifoebs SeuZliaT gamoricxon me-6 mux-
lis gamoyeneba. aRniSnuli kriteriumebia: a) saxelmwifos erovnuli kanon-
mdebloba mkafiod unda adgendes, rom garkveuli Tanamdebobis mqone pirebs
an TanamSromelTa garkveul kategorias ar SeuZliaT sasamarTlosTvis mi-
marTva; b) aRniSnuli akrZalva gamarTlebuli unda iyos saxelmwifos intere-
sis obieqturi safuZvlebiT. (gadawyvetileba mimoixilavda saqmeebs, sadac
zemoT mocemuli kriteriumebi gamoyenebuli iyo im davebTan mimarTebiT, sa-
dac mxares mosamarTleebi warmoadgendnen). rac Seexeba eskelinenis pirvel
kriteriums, sasamarTlom daadgina, rom gasaCivrebuli sakanonmdeblo cvli-
lebebis ganxorcielebamde, kanoni calsaxad iTvaliswinebda sasamarTlos
Tavmjdomaris uflebas _ nebismieri uari gaesaCivrebina im sasamarTloSi, ro-
melic Seesabameboda sxvadasxva saerTaSoriso da evropis sabWos standar-
tebs, sasamarTlos damoukideblobisa da mosamarTleTa Tanamdebobidan ga-
TavisuflebisTvis saWiro proceduruli garantiebis Sesaxeb. eskelinenis
pirvel kriteriumTan SesabamisobaSi ar iyo is faqti, rom sasamarTlosadmi
xelmisawvdomoba momCivans axali kanonmdeblobis gardamavalma debulebeb-
ma SeuzRuda: gasaCivrebul RonisZiebas TavisTavad ar SeeZlo konvenciis me-
6 muxlis garantiebis gamoricxva. adamianis uflebaTa evropulma sasamar-
Tlom am konteqstSi aseve aRniSna, rom nebismieri msgavsi akrZalva Sesabami-
sobaSi unda yofiliyo kanonis uzenaesobasTan. amisaTvis akrZalvis damdgeni
iuridiuli debuleba zogadi xasiaTis unda iyos, winamdebare saqmeSi ki is kon-

4 9 Baka v. Hungary [GC], no. 20261/12, ECHR 2016.
5 0 Vilho Eskelinen and Others v. Finland [GC], no. 63235/00, ECHR 2007-II.
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kretul pirze iyo morgebuli. Sesabamisad, sasamarTlom daadgina, rom eske-
linenis pirveli kriteriumi ar iyo Sesrulebuli da vinaidan konvenciis me-6
muxliT gaTvaliswinebuli garantiebis gamoricxvis legitimurad miCnevis-
Tvis saWiro iyo orive kriteriumis dacva, daaskvna, rom aplikantis mandat-
Tan dakavSirebul davaze vrceldeboda konvenciis 6.1 muxli.

adamianis uflebaTa evropulma sasamarTlom Seamowma winamdebare saqmeze
ramdenad iyo daculi konvenciis 6.1 muxli. iqedan gamomdinare, rom saeWvo
iyo sasamarTlo ganxilvis gamoricxva Seesabameboda Tu ara kanonis uzenae-
sobas (ix. zemoT) da aseve mosamarTleTa Tanamdebobidan gaTavisuflebasTan
dakavSirebul saqmeebSi proceduruli samarTlianobis mniSvnelobis (rac aR-
niSnulia rogorc saerTaSoriso da evropis sabWos samarTlebrivi instru-
mentebiT, aseve saerTaSoriso sasamarTloebisa da organizaciebis mier) gaT-
valiswinebiT, evropuli sasamarTlo mivida daskvnamde, rom sasamarTlos
TavmjdomarisTvis mandatis naadrevad Sewyvetis gasaCivrebis gamoricxva ar-
Rvevda misi sasamarTlosadmi xelmisawvdomobis uflebas.

sasamarTlosadmi xelmisawvdomobis ufleba

gadawyvetileba saqmeze al-dulimi da montana menejmenTi Sveicariis wina-
aRmdeg [didi palata] (Al-Dulimi and Montana Management Inc. v. Switzerland [GC]) 51

exeboda sasamarTlosadmi xelmisawvdomobas im mizniT, rom gaesaCivrebinaT
qonebis CamorTmeva gaeros uSiSroebis sabWos 1483 (2003) rezoluciis Tanax-
mad.

pirveli momCivani, gaeros uSiSroebis sabWos (UNSC) gancxadebiT, sadam hu-
seinis reJimis dros erayis saidumlo samsaxurSi finansur sakiTxebs xel-
mZRvanelobda. is aseve gaxldaT meore momCivani kompaniis mmarTveli direq-
tori. 1990 wels erayis mier quveiTis okupaciis Semdeg, gaeros uSiSroebis
sabWom gaatara sanqciebi, maT Soris, miiRo 1483(2003) rezolucia, romlis mi-
xedviT momCivnebi `aRricxes~ (2004) da maTi qonebis konfiskacia moaxdines
(2006), erayis ganviTarebis fondisTvis gadacemis mizniT. momCivnebma waru-
mateblad gaasaCivres qonebis CamorTmevis Sesaxeb brZanebebi Sveicariis sa-
samarTloebis winaSe, romlebmac miiCnies, rom maTi uflebamosilebebi Semo-
ifargleboda mxolod imis dadgeniT, rom momCivnebi iyvnen sanqciebis komi-
tetis mier gansazRvrul siaSi da qoneba maT sakuTrebas warmoadgenda. kon-
venciis me-6 muxlze dayrdnobiT, aplikantebi davobdnen, rom es maTi sasa-
marTlosadmi xelmisawvdomobis uflebis araproporciul SezRudvas warmo-
adgenda.

adamianis uflebaTa evropuli sasamarTlos didma palatam konvenciis me-6
muxliT uzrunvelyofili sasamarTlosadmi xelmisawvdomobis uflebis dar-
Rveva daadgina. vinaidan, ar arsebobda mizezobrivi kavSiri sasamarTlos ga-
dawyvetilebasa da zians Soris, konvenciis 41-e muxlis safuZvelze momCiv-
nebs samarTliani dakmayofileba ar miakuTvnes.

pirvel rigSi, evropulma sasamarTlom uaryo momCivnebis argumenti, rom kon-

5 1 Al-Dulimi and Montana Management Inc. v. Switzerland [GC], no. 5809/08, ECHR 2016.
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venciis me-6 muxliT ganmtkicebuli proceduruli uflebebi warmoadgenda
jus cogens normas da amdenad 1483(2003) rezolucia kargavda mboWavs xasiaTs,
romelic gamomdinareobda gaeros qartiis 103-e muxlidan. miuxedavad imisa,
rom mosamarTlis winaSe samoqalaqo sarCelis wardgena `samarTlis erT-er-
Ti saerTaSorisod aRiarebuli fundamenturi principia~, is ar warmoadgens
jus cogens normas, romelic ganmartebulia saxelSekrulebo samarTlis Se-
saxeb venis konvenciiT. Sesabamisad, gaeros qartiis 103-e muxli konvenciis
me-6 muxliT ar Canacvlebula.

Semdeg gansaxilveli sakiTxi iyo arsebobda Tu ara konfliqti 1483(2003) re-
zoluciasa da konvenciis me-6 muxls Soris, ra SemTxvevaSic relevanturi iq-
neboda konvenciidan da gaeros qartiidan gamomdinare, valdebulebebis ie-
rarqiis gansazRvra, gaeros qartiis 103-e muxlis mxedvelobaSi miRebiT. mTav-
roba amtkicebda, rom uSiSroebis sabWos rezolucia maT ar utovebda mixe-
dulebis farglebs, amdenad aSkarad arsebobda normaTa konfliqti.

aRniSnuli gadawyvetileba mniSvnelovania mocemul argumentze sasamar-
Tlos pasuxidan gamomdinare. adamianis uflebaTa evropulma sasamarTlom
miiCnia, rom vinaidan gaeros qartiis 24-e muxlis me-2 nawili moiTxovs, rom
gaeros uSiSroebis sabWom imoqmedos gaeros miznebisa da principebis Sesaba-
misad (maT Sorisaa saerTaSoriso TanamSromloba adamianis uflebebis dac-
vis xelSewyobis kuTxiT), gaeros uSiSroebis sabWos ar undoda saxelmwifoe-
bisTvis adamianis uflebaTa fundamentur principebTan Seusabamo raime val-
debulebis dakisreba (sasamarTlom miuTiTa, mutatis mutandis, al-jeda gaer-
Tianebuli samefos winaaRmdeg [didi palata] 52 ). Sesabamisad, garda im Sem-
Txvevisa, rodesac gaeros uSiSroebis sabWos rezoluciaSi naTlad da cal-
saxad miTiTebulia, rom mas surs saxelmwifoebma adamianis uflebaTa saer-
TaSoriso samarTlis sawinaaRmdegod imoqmedon, evropulma sasamarTlom un-
da miiCnios, rom valdebulebebs Soris ar arsebobs konfliqti, romelic ga-
napirobebda gaeros qartiis 103-e muxlis gamoyenebas. amrigad, Tu gaeros
uSiSroebis sabWos sadavo rezolucia bundovani iyo, sasamarTlos is unda
ganemarta konvenciis WrilSi, raTa Tavidan aeridebina valdebulebebs So-
ris konfliqti.

winamdebare saqmeSi da al-jedas saqmis msgavsad, sasamarTlom miiCnia, rom
1483(2003) rezoluciaSi ar arsebobda raime mkafio miTiTeba, romelic xels
SeuSlida Sveicariis sasamarTloebs, adamianis uflebebis dacvis Tvalsaz-
risiT, ganexilaT rezoluciis safuZvelze erovnul doneze ganxorciele-
buli RonisZiebebi. rezoluciaSi Tu ar arsebobs mkafio akrZalva, is imgva-
rad unda ganimartos, rom uzrunvelyofil iqnes sasamarTlo ganxilvis Se-
saZlebloba, rac miznad isaxavs nebismieri TviTnebobis Tavidan aridebas; mi-
iCneva, rom sasamarTlo ganxilvis aRniSnuli standarti adgens samarTlian
balanss Sepirispirebul interesebs Soris. gaeros uSiSroebis sabWos rezo-
luciis Sesruleba, sasamarTlos mier TviTnebobis ganxilvis SesaZleblobis
gareSe, gamoiwvevs saxelmwifos pasuxismgeblobas konvenciis me-6 muxlis sa-
fuZvelze. vinaidan gaeros qartiasa da konvenciis valdebulebebs Soris ar
arsebobda konfliqti, saWiro ar iyo 103-e muxlidan gamomdinare, samarTleb-
rivi valdebulebebis ierarqiis ganxilva da imis Sefaseba, gamoyenebuli unda

5 2 Al-Jedda v. the United Kingdom [GC], no. 27021/08, ECHR 2011.
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yofiliyo Tu ara ekvivalenturi dacvis testi (bosforus hava iolari tu-
rizm ve tikaret anonim Sirketi irlandiis winaaRmdeg [didi palata] 53 ).

strasburgis sasamarTlom daaskvna, rom momCivnebs ar hqondaT SesaZleblo-
ba warmoedginaT raime mtkicebuleba, romelic daadasturebda, rom sanqcie-
bis komitetis siaSi maTi Seyvana TviTneburi iyo. sasamarTlom aRniSna, rom
momCivnebs ar SeeZloT sakuTrebis CamorTmevis gasaCivreba; amasTanave, aR-
niSnuli sakiTxi sadavo iyo aTi wlis ganmavlobaSi, rac `ver miiCneoda auci-
leblad demokratiul sazogadoebaSi~. Sesabamisi erovnuli sasamarTlo gan-
xilvis ararsebobas ver Caanacvlebda an aanazRaurebda gaeros sanqciebis ko-
mitetis winaSe momCivnebis siidan amoRebasTan dakavSirebuli procedurebi,
gansakuTrebiT aRniSnul procedurasTan mimarTebiT, bevri saerTaSoriso
organizaciis mxridan `seriozuli, araerTgzisi da Tanmimdevruli~ kriti-
kis fonze. Sesabamisad, dairRva konvenciis me-6 muxli.

***

gadawyvetileba saqmeze baka ungreTis winaaRmde [didi palata] (Baka v. Hun-
gary [GC]) 54  exeboda sasamarTlos xelmisawvdomobas im mosamarTlis mier, ro-
melic asaCivrebda mandatis Sewyvetas.

momCivanma, adamianis uflebaTa evropuli sasamarTlos yofilma mosamar-
Tlem, ungreTis uzenaesi sasamarTlos Tavmjdomaris rangSi gaakritika mar-
Tlmsajulebis mimdinare sakanonmdeblo reforma. mogvianebiT ganxorcie-
lebuli sakonstitucio da sakanonmdeblo cvlilebebis Sedegad, is naadre-
vad gaaTavisufles Tavmjdomaris Tanamdebobidan. mas ar mieca aRniSnuli ga-
dawyvetilebis sasamarTlo gadasinjvis SesaZlebloba.

adamianis uflebaTa evropuli sasamarTlos winaSe, konvenciis me-6 muxlze
dayrdnobiT, momCivani davobda, rom misTvis sasamarTlo ar iyo xelmisawvdo-
mi, xolo konvenciis me-10 muxlis safuZvelze is asaCivrebda gamoxatvis Ta-
visuflebis uflebaSi araproporciul Carevas. adamianis uflebaTa evropu-
li sasamarTlos didma palatam orive muxlis darRveva daadgina.

aRniSnuli gadawyvetileba sainteresoa, vinaidan is dawvrilebiT mimoixilavs
evropuli sasamarTlos Sesabamis precedentul samarTals, iseve rogorc ev-
ropul da saerTaSoriso standartebs mosamarTleTa damoukideblobisa da
Seucvlelobis Sesaxeb.

adamianis uflebaTa evropulma sasamarTlom daadastura, rom mosamarTleeb-
Tan dakavSirebul davebSi gamoyenebuli unda yofiliyo vilo eskelinenis 55

kriteriumi, romlis Tanaxmad, saxelmwifoebs SeuZliaT gamoricxon me-6 mux-
lis gamoyeneba. aRniSnuli kriteriumebia: a) saxelmwifos erovnuli kanon-
mdebloba mkafiod unda adgendes, rom garkveuli Tanamdebobis mqone pirebs
an TanamSromelTa garkveul kategorias ar SeuZliaT sasamarTlosTvis mi-
marTva; b) aRniSnuli akrZalva gamarTlebuli unda iyos saxelmwifos intere-

5 3 Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi v. Ireland [GC], no. 45036/98, ECHR 2005-VI.
5 4 Baka v. Hungary [GC], no. 20261/12, ECHR 2016.
5 5 Vilho Eskelinen and Others v. Finland [GC], no. 63235/00, ECHR 2007-II.
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sis obieqturi safuZvlebiT. (gadawyvetileba mimoixilavda saqmeebs, sadac
zemoT mocemuli kriteriumebi gamoyenebuli iyo im davebTan mimarTebiT, sa-
dac mxares mosamarTleebi warmoadgendnen). rac Seexeba eskelinenis pirvel
kriteriums, sasamarTlom daadgina, rom gasaCivrebuli sakanonmdeblo cvli-
lebebis ganxorcielebamde, kanoni calsaxad iTvaliswinebda sasamarTlos
Tavmjdomaris uflebas _ nebismieri uari gaesaCivrebina im sasamarTloSi, ro-
melic Seesabameboda sxvadasxva saerTaSoriso da evropis sabWos standar-
tebs, sasamarTlos damoukideblobisa da mosamarTleTa Tanamdebobidan ga-
TavisuflebisTvis saWiro proceduruli garantiebis Sesaxeb. eskelinenis
pirvel kriteriumTan SesabamisobaSi ar iyo is faqti, rom sasamarTlosadmi
xelmisawvdomoba momCivans axali kanonmdeblobis gardamavalma debulebeb-
ma SeuzRuda: gasaCivrebul RonisZiebas TavisTavad ar SeeZlo konvenciis me-
6 muxlis garantiebis gamoricxva. adamianis uflebaTa evropulma sasamar-
Tlom am konteqstSi aseve aRniSna, rom nebismieri msgavsi akrZalva Sesabami-
sobaSi unda yofiliyo kanonis uzenaesobasTan. amisaTvis akrZalvis damdgeni
iuridiuli debuleba zogadi xasiaTis unda iyos, winamdebare saqmeSi ki is kon-
kretul pirze iyo morgebuli. Sesabamisad, sasamarTlom daadgina, rom eske-
linenis pirveli kriteriumi ar iyo Sesrulebuli da vinaidan konvenciis me-6
muxliT gaTvaliswinebuli garantiebis gamoricxvis legitimurad miCnevis-
Tvis saWiro iyo orive kriteriumis dacva, daaskvna, rom aplikantis mandat-
Tan dakavSirebul davaze vrceldeboda konvenciis 6.1 muxli.

adamianis uflebaTa evropulma sasamarTlom Semdeg Seamowma winamdebare saq-
meze ramdenad iyo daculi konvenciis 6.1 muxli. iqedan gamomdinare, rom sa-
eWvo iyo sasamarTlo ganxilvis gamoricxva Seesabameboda Tu ara kanonis uze-
naesobas (ix. zemoT) da aseve mosamarTleTa Tanamdebobidan gaTavisuflebas-
Tan dakavSirebul saqmeebSi proceduruli samarTlianobis mniSvnelobis
(rac aRniSnulia rogorc saerTaSoriso da evropis sabWos samarTlebrivi in-
strumentebiT, aseve saerTaSoriso sasamarTloebisa da organizaciebis mi-
er) gaTvaliswinebiT, evropuli sasamarTlo mivida daskvnamde, rom sasamar-
Tlos TavmjdomarisTvis mandatis naadrevad Sewyvetis gasaCivrebis gamoric-
xva arRvevda misi sasamarTlosadmi xelmisawvdomobis uflebas.

***

gadawyvetileba saqmeze zavodniki sloveniis winaaRmdeg (Zavodnik v. Slo-
venia) 56  exeboda gadaxdisuunarobis saqmis ganxilvis Taobaze mxaris saTana-
do informirebulobis ararsebobas. momCivani davobda, rom yofili damsaq-
meblis mimarT gadaxdisuunarobis saqmis warmoebis dros daerRva sasamar-
Tlosadmi xelmisawvdomobis ufleba; momCivani aRniSnuli kompaniis kredi-
tori iyo. sxdoma misi monawileobis gareSe Catarda. aplikants ar unaxavs
sxdomis Sesaxeb sasamarTlos SeniSvnebis dafaze ganTavsebuli Setyobineba,
arc oficialur gazeTSi ar waukiTxavs msgavsi Sinaarsis Setyobineba. man ase-
ve ver gaasaCivra sasamarTlos gadawyvetileba, radgan gauSva Sesabamisi va-
da.

strasburgis sasamarTlom, sasamarTlosadmi xelmisawvdomobis WrilSi, ga-

5 6 Zavodnik v. Slovenia, no. 53723/13, 21 May 2015.
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moikvlia aplikantis saCivari imis Taobaze, rom man ver SeZlo gadaxdisuuna-
robis saqmis ganxilvaSi monawileobis miReba da saCivris droulad wardgena.
imis miuxedavad, rom 6.1 muxli ar uzrunvelyofs dokumentebis miwodebis spe-
cialur formas, sasamarTlom daabalansa, erTi mxriv, marTlmsajulebis efeq-
tiani ganxorcielebis da, meore mxriv, momCivnis interesebi.

strasburgis sasamarTlom miiCnia, rom aplikants ar hqonda sasamarTlo pro-
cesis Sesaxeb informaciis miRebis `samarTliani SesaZlebloba~ da amis safuZ-
velze konvenciis 6.1 muxlis darRveva daadgina. sasamarTlom Tavisi gadaw-
yvetileba daafuZna ramdenime garemoebas: Sesabamisi gadawyvetilebis gasa-
Civrebis dro iyo Zalian SezRuduli (rva dRe); samarTalwarmoeba grZelde-
boda rva welze meti xani; saqmeSi mxolod 19 kreditori iyo darCenili; mom-
Civans specialurad hqonda mimRebis mier miRebuli piroba, rom mas miawvdid-
nen nebismier axal informacias saqmis Sesaxeb; xelisuflebas sxdomis Sesaxeb
Setyobineba ar gamouqveynebia mediaSi (kanonmdeblobiT SemoTavazebuli da-
matebiTi SesaZlebloba). sasamarTlom daadgina, rom ararealuri iqneboda
imis molodini, rom momCivani misi sacxovrebeli adgilidan moSorebiT sxva
qalaqSi mdebare sasamarTlos SeniSvnebis dafidan Seityobda aRniSnul infor-
macias an Seiswavlida oficialur gazeTSi gamoqveynebul yvela Temas rva
wlis ganmavlobaSi.

gadawyvetileba aRsaniSnavia, radgan is iZleva miTiTebebs, ra RonisZiebebi
unda gaataron konvenciis xelSemkvrelma saxelmwifoebma, raTa uzrunvel-
yon gadaxdisuunarobis samarTalwarmoebaSi mxaris monawileobis `samarTli-
ani SesaZlebloba~, imis gaTvaliswinebiT, rom momCivnis saqme ganxiluli un-
da iyos konkretuli faqtobrivi garemoebebis safuZvelze (kerZod, momCi-
vans miRebuli hqonda piroba, rom mas Seatyobinebdnen Sesabamis informacias
da darCenili iyo mxolod ramdenime kreditori). aseve sainteresoa, rom ev-
ropulma sasamarTlom mxedvelobaSi miiRo momCivnis asaki, kerZod, is asako-
vani iyo da savaraudod ar icoda kompiuteris gamoyeneba da ar hqonda inter-
netze wvdoma.

***

saqmeSi momCiloviCi xorvatiis winaaRmdeg (Momcilovic v. Croatia) 57 , samoqala-
qo sasamarTloebisadmi xelmisawvdomoba damokidebuli iyo mxareTa mcde-
lobaze, sasamarTlosTvis mimarTvamde dava morigebis gziT daesrulebinaT.
momCivnebi davobdnen, rom erovnulma sasamarTloebma uari uTxres saqmis
ganxilvaze, romelic exeboda maTi qaliSvilis gardacvalebis gamo saxelmwi-
fosgan kompensaciis moTxovnas, radgan samarTalwarmoebis dawyebamde maT
ar scades Sesabamis saxelmwifo organoebTan morigeba. samoqalaqo saproce-
so kodeqsis normebis Tanaxmad, mosarCelem, romelsac xorvatiis respubli-
kis winaaRmdeg samoqalaqo sarCelis wardgena unda, jer unda Seitanos ganac-
xadi morigebis Taobaze Sesabamis saxelmwifo dawesebulebaSi.

adamianis uflebaTa evropuli sasamarTlos winaSe momCivnebi amtkicebdnen,
rom samoqalaqo saproceso kodeqsiT gaTvaliswinebuli moTxovna, konven-

5 7 Momcilovic v. Croatia, no. 11239/11, 26 March 2015.
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ciis me-6 muxlis sawinaaRmdegod, utoldeboda maTi sasamarTlosadmi xelmi-
sawvdomobis uflebis araproporciul SezRudvas. strasburgis sasamarTlom
aplikantebis saCivari ar daakmayofila. sasamarTlom daadgina, rom SezRud-
va gaTvaliswinebuli iyo kanonmdeblobiT (samoqalaqo saproceso kodeqsi)
da is emsaxureboda legitimur mizans, kerZod, erovnul sasamarTloebSi sa-
xelmwifos winaaRmdeg sarCelebisa da samarTalwarmoebis zrdis Tavidan ari-
debas, rac xels Seuwyobda sasamarTlos efeqtianobasa da procesis ekonomi-
urobas. rac Seexeba proporciulobis moTxovnas, sasamarTlom aRniSna, mom-
Civnebis samoqalaqo sarCelis ganxilvaze erovnuli sasamarTlos uaris miu-
xedavad, maT kvlav rCebodaT SesaZlebloba, rom miemarTaT megobruli mo-
rigebis moTxovnisTvis; Tu ver moxdeboda morigebis miRweva, mosarCeleebs
SeeZloT erovnul sasamarTloSi axali sarCelis Setana erovnuli kanonmdeb-
lobiT gansazRvrul saproceso vadebSi. momCivnebma ar gamoiyenes aRniSnu-
li SesaZlebloba.

saqme sainteresoa, radgan sasamarTlom ganacxada, rom erovnuli kanonmdeb-
lobiT gaTvaliswinebuli moTxovna _ samoqalaqo davis SemTxvevaSi mxareebs
Soris morigebis miRwevis mcdeloba yofiliyo sasamarTloSi sarCelis aR-
Zvris winapiroba, ar iyo SeuTavsebeli konvenciis me-6 muxlTan, romelic uz-
runvelyofs sasamarTlosadmi xelmisawvdomobas. aRsaniSnavia, rom gadawyve-
tilebaSi mocemulia evropis sabWos gancxadebebi, davis gadawyvetis alter-
natiuli saSualebebis mxardaWerasTan dakavSirebiT. SeiZleba iTqvas, rom sa-
samarTlos gadawyvetileba iziarebs evropis sabWos am suliskveTebas.

samarTalwarmoebis samarTlianoba

gadawyvetileba saqmeze avotinsi latviis winaaRmdeg [didi palata] (Avotins
v. Latvia [GC]) 58  precedentul samarTals ori mimarTulebiT aviTarebs:

_ ucxo qveynis gadawyvetilebis cnoba da aRsruleba samoqalaqo saqmeze,
romelic warmoSobis qveyanaSia miRebuli, mopasuxe mxaris sasamarTloSi
saTanadod mowvevis da misi dacvis uflebis uzrunvelyofis gareSe;

_ evrokavSiris kanonmdeblobasTan dakavSirebiT, evrokavSiris fargleb-
Si gadawyvetilebaTa ormxrivi aRiarebis principisa da ekvivalenturi
dacvis prezumfciis (ix. bosforus hava iolari turizm ve tikaret ano-
nim Sirketi irlandiis winaaRmdeg [didi palata] 59  da miqaud safrange-
Tis winaaRmdeg60 ) Sesaxeb.

kviprosis sasamarTlom miiRo dauswrebeli gadawyvetileba da momCivans,
latviis moqalaqes, xelSekrulebiT gaTvaliswinebuli valdebulebis Seus-
ruleblobis gamo, kompaniisTvis davalianebis gadaxda daakisra. momCivnis
gancxadebiT, mas saTanadod ar Seatyobines kviprosSi mimdinare samarTal-
warmoebis Sesaxeb. mosarCelem moiTxova kviprosis sasamarTlos mier miRe-
buli gadawyvetilebis latviis teritoriaze cnoba da aRsruleba briuselis

5 8 Avotins v. Latvia [GC], no. 17502/07, ECHR 2016.
5 9 Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi v. Ireland [GC], no. 45036/98, ECHR 2005-VI.
6 0 Michaud v. France, no. 12323/11, ECHR 2012.
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I regulaciis Sesabamisad. aplikanti Seecada latviis sasamarTloebisTvis xe-
li SeeSala gadawyvetilebis aRsrulebaSi, zemoxsenebuli regulaciis 34-e
muxlis me-2 nawilze dayrdnobiT, romlis mixedviT, konvenciis sxva xelSem-
kvrel saxelmwifoSi miRebuli dauswrebeli gadawyvetilebis cnoba ver mox-
deba Tu mopasuxes droulad ar Cahbarda sarCeli da mas ar mieca sapasuxo
argumentebis wardgenis SesaZlebloba. Tumca latviis uzenaesma sasamar-
Tlom ar gaiziara aRniSnuli argumenti da ganacxada, rom vinaidan momCivanma
gadawyvetilebis winaaRmdeg saCivari ar waradgina kviprosSi, misi pretenzi-
ebi im droisTvis aRar iyo relevanturi.

momCivani davobda, rom dairRva konvenciis 6.1 muxliT uzrunvelyofili saq-
mis samarTliani ganxilvis ufleba. adamianis uflebaTa evropuli sasamar-
Tlos didma palatam 6.1 muxlis darRveva ar daadgina. man miiCnia, rom arse-
bobda xarvezebi uzenaesi sasamarTlos mxridan momCivnis mier wardgenili
prima facie seriozuli sakiTxis ganxilvis formis gamo. miuxedavad amisa, aR-
niSnulma xarvezma ar ganapiroba konvenciis 6.1 muxlis darRveva, vinaidan mom-
Civans hqonda realuri SesaZlebloba mis winaaRmdeg miRebuli gadawyveti-
leba kviprosSi gaesaCivrebina.

(i) didi palatis gadawyvetileba aviTarebs sasamarTlos precedentul sa-
marTals evrokavSiris samarTlis fundamenturi uflebebis ekvivalentu-
ri dacvis Sesaxeb (romelic cnobilia, rogorc `bosforis prezumfcia~,
radgan sasamarTlom pirveli ganmarteba gaakeTa bosforis saqmeze da Sem-
deg daazusta miqaudis saqmeSi). sasamarTlom gaimeora miqaudis saqmeSi
dadgenili ori piroba, romlis mixedviT, erovnul xelisuflebas ar unda
hqonoda mixedulebis farglebi da unda momxdariyo evrokavSiris kanon-
mdeblobiT gaTvaliswinebuli zedamxedvelobis meqanizmis sruli gamo-
yeneba. pirvel pirobasTan dakavSirebiT, gadawyvetileba mniSvnelovan mi-
TiTebas Seicavs, rogor unda ganimartos `mixedulebis farglebi~ evro-
kavSiris regulaciis konteqstSi, romelic direqtivisgan gansxvavebiT,
pirdapir vrceldeba wevr saxelmwifoebze. raTa dadgindes, aqvs Tu ara
saxelmwifo organoebs `mixedulebis farglebi~ konkretuli debulebis
gamoyenebisas, pirvel rigSi mxedvelobaSi unda iqnes miRebuli aRniSnu-
li debulebis ganmarteba evrokavSiris marTlmsajulebis sasamarTlos
(CJEU) mier. rac Seexeba meore pirobas, kerZod, evrokavSiris kanonmdeb-
lobiT gaTvaliswinebuli zedamxedvelobis meqanizmis srulad gamoyene-
bas konkretul saqmeze, gadawyvetilebaSi xazgasmiT aRniSnulia, rom ze-
moxsenebuli daTqma gamoyenebuli unda iyos moqnilad, gadaWarbebuli
formalizmis gareSe. ufro zustad, meore piroba ar unda iyos imgvarad
gagebuli, rom is erovnul sasamarTloebs avaldebulebs, moiTxovon ev-
rokavSiris marTlmsajulebis sasamarTlos winaswari ganCineba yvela saq-
meze _ gamonaklisis garda, maT Soris im saqmeebze, sadac evrokavSiris ka-
nonmdeblobis fundamenturi uflebebis dacvasTan dakavSirebiT serio-
zuli gansaxilveli sakiTxi ar warmoSobila an saqmeebze, sadac evropis
marTlmsajulebis sasamarTlom mkafiod ganmarta rogor unda ganimar-
tos evrokavSiris kanonmdeblobis debulebebi, raTa SesabamisobaSi iyos
fundamentur uflebebTan.

(ii) es aris didi palatis pirveli gadawyvetileba `bosforis prezumfciis~ ga-
moyenebis Sesaxeb ormxrivi aRiarebis meqanizmebis mimarT, romlebic efuZ-
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neba evrokavSiris wevr saxelmwifoebs Soris urTierTndobis princips.

erTi mxriv, gadawyvetileba adasturebs am meqanizmebis legitimurobas.
meore mxriv, is aRniSnavs, rom praqtikaSi maTma gamoyenebam SeiZleba saf-
rTxe Seuqmnas fundamenturi uflebebis pativiscemas, rogorc evropis
marTlmsajulebis sasamarTlom cota xnis win ganacxada 2/13 mosazrebaSi
(paragrafi 192, 2014 wlis 18 dekemberi, `evrokavSiris kanonmdeblobis Ses-
rulebisas, wevrs saxelmwifoebs evrokavSiris samarTlis safuZvelze Se-
iZleba moeTxovebodeT miiCnion, rom sxva wevrma saxelmwifom daicva fun-
damenturi uflebebi, amdenad... `garda gamonaklisi SemTxvevebisa, maT ar
SeuZliaT Seamowmon sxva wevrma saxelmwifom konkretul saqmeze realu-
rad daicva Tu ara evrokavSiris samarTliT garantirebuli fundamentu-
ri uflebebi~). es SeiZleba ewinaaRmdegebodes konvenciiT gaTvaliswine-
bul valdebulebas, romlis mixedviT, meore saxelmwifos sasamarTlos
sul mcire unda hqondes uflebamosileba ganixilos saqme da Seafasos war-
moSobis saxelmwifoSi fundamenturi uflebebis savaraudo darRvevis sim-
Zime. Sesabamisad, adamianis uflebaTa evropuli sasamarTlo unda darwmun-
des, rom urTierTSeTanxmebis meqanizmebi ar datoveben raime xarvezs, ro-
melic konvenciiT gaTvaliswinebuli adamianis uflebebis dacvas araefeq-
turad aqcevda. evropulma sasamarTlom unda daazustos, rom urTier-
TSeTanxmebis principi ar gamoiyeneba avtomaturad da meqanikurad fun-
damenturi uflebebis sazianod.

didi palatis gadawyvetileba ganmartavs ra nabiji unda gadadgas erov-
nulma sasamarTlom am konteqstSi; kerZod, Tu sasamarTlos winaSe war-
dgenilia seriozuli da dasabuTebuli saCivari imis Sesaxeb, rom konven-
ciiT uzrunvelyofili uflebis dacva aSkarad araefeqturia da am situa-
ciis gamosworeba ver moxdeba evrokavSiris samarTlis meSveobiT, mas ar
SeuZlia uari Tqvas saCivris ganxilvisgan mxolod im safuZvliT, rom man
unda gamoiyenos evrokavSiris kanonmdebloba.

***

gadawyvetilebaSi saqmeze lupeni grik kaTolik pariSi da sxvebi rumine-
Tis winaaRmdeg [didi palata] (Lupeni Greek Catholic Parish and Others v. Romania
[GC])61  didma palatam ganixila, daarRvia Tu ara umaRlesma sasamarTlom sa-
marTlebrivi gansazRvrulobis principi, gankargulebis ganmartebasTan da-
kavSirebiT winaaRmdegobrivi gadawyvetilebebis miRebis safuZvelze; zemox-
senebuli gankarguleba awesrigebda im qonebis samarTlebriv mdgomareobas,
romelic 1948 wels, saberZneTSi, kaTolikuri eklesiidan marTlmadideblur
eklesias gadaeca.

didma palatam ganixila kriteriumebi, romliTac xelmZRvanelobs evropuli
sasamarTlo am sakiTxis ganxilvis dros (ix. neJdet sahini da perihan sahini
TurqeTis winaaRmdeg [didi palata] 62 ): sasamarTlom unda daadginos erov-
nuli sasamarTloebis praqtikaSi arsebobs Tu ara `safuZvliani gansxvaveba~;

6 1 Lupeni Greek Catholic Parish and Others v. Romania [GC], no. 76943/11, ECHR 2016.
6 2 Nejdet Sahin and Perihan Sahin v. Turkey [GC], no. 13279/05, 20 October 2011.
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erovnuli kanonmdeblobiT uzrunvelyofili aris Tu ara zemoxsenebuli ara-
Tanmimdevrulobis aRmosafxvreli meqanizmi; gamoiyenes Tu ara aRniSnuli
meqanizmi da Tu ki, ra moculobiT. winamdebare saqmeze, didma palatam daad-
gina, rom Sesabamisi gankargulebebi ar iyo naTeli imasTan dakavSirebiT, Se-
iZleboda Tu ara samoqalaqo sasamarTloebis winaSe saqmis ganxilvis dros
gaeTvaliswinebinaT mrevlis survili; evropulma sasamarTlom aRniSna, rom
2012 wlamde umaRlesi sasamarTlo `sruliad gansxvavebul~ gadawyvetilebebs
iRebda, amasTanave, ar xdeboda erovnuli kanonmdeblobiT gaTvaliswinebu-
li meqanizmis droulad gamoyeneba. Sesabamisad, winamdebare saqmeze dairRva
konvenciis me-6 muxliT gaTvaliswinebuli samarTlebrivi gansazRvrulobis
principi.

saboloo sasamarTlo gadawyvetilebis aRsruleba

gadawyvetileba Cokontio hapi safrangeTis winaaRmdeg (Tchokontio Happi v.
France) 63  pirveli saqmea safrangeTis winaaRmdeg, romelic exeba saboloo ga-
dawyvetilebis aRusruleblobas, romlis mixedviT saxelmwifo valdebuli
iyo, piri axali sacxovrebliT uzrunveleyo. momCivanma aRniSnuli gadawyve-
tileba moipova 2007 wlis kanonis (cnobili rogorc `DALO Law~) safuZvelze.
DALO-s kanoni aRiarebda Rirseuli da damoukidebeli sacxovrebeli pirobe-
bis qonis uflebas da adgenda, rom Tu xelisufleba ver daakmayofilebda
brZanebas axali sacxovrebliT uzrunvelyofis Sesaxeb, maSin saxelmwifos
specialur fondSi jarimis gadaxda mouwevda. adamianis uflebaTa evropul-
ma sasamarTlom konvenciis 6.1 muxlis darRveva daadgina, radgan momCivani
jer kidev ar iyo axali sacxovrebliT uzrunvelyofili; sasamarTlom aRniS-
na, rom gadawyvetilebis aRusruleblobis mizezad, saxelmwifos ar SeeZlo
fuladi saxsrebis an sxva resursebis ararsebobis miTiTeba.

saproceso uflebebi sisxlissamarTlebriv

samarTalwarmoebaSi

samarTliani ganxilvis ufleba (muxli 6)

samarTliani samarTalwarmoeba (me-6 muxlis 1-li punqti)

gadawyvetilebaSi saqmeze lermiti belgiis winaaRmdeg [didi palata] (Lher-
mitte v. Belgium [GC])64  didma palatam ganmarta taqsquiti belgiis winaaRmdeg
[didi palata] 65  saqmeze dadgenili principebi, romlebic exeboda asizTa sa-
samarTlos nafici msajulebis mier gamamtyunebeli verdiqtis miRebis safuZ-
vlebs.

miuxedavad imisa, rom eqspertebma Tavdapirvelad miiCnies, rom momCivani sis-
xlissamarTlebrivad pasuxismgebeli iyo (man xuTi Svili mokla), samarTal-
warmoebis mimdinareobisas warmodgenil iqna axali mtkicebuleba, ris safuZ-
velzec eqspertebma erTxmad daaskvnes, rom aplikants sisxlissamarTleb-

6 3 Tchokontio Happi v. France, N 65829/12; 09.04.2015.
6 4 Lhermitte v. Belgium [GC], no. 34238/09, ECHR 2016.
6 5 Taxquet v. Belgium [GC], no. 926/05, ECHR 2010.
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rivi pasuxismgebloba ar ekisreboda. naficma msajulebma eqspertebisgan gan-
sxvavebuli daskvna gaakeTes; wardgenil xuT mokle SekiTxvaze `ki~ da `ara~
pasuxebis gacemis Semdeg, nafic msajulTa kolegiam momCivani damnaSaved cno.

aplikanti konvenciis me-6 muxlze dayrdnobiT davobda, rom nafic msajulTa
kolegiis mier gamotanili verdiqti ar iyo dasabuTebuli. adamianis ufleba-
Ta evropuli sasamarTlos didma palatam konvenciis me-6 muxlis darRveva
ar daadgina.

didma palatam winamdebare saqmis konkretul faqtebTan mimarTebiT taqsqu-
itis saqmeze dadgenili principebi gamoiyena. gadawyvetileba mniSvnelova-
nia, vinaidan didma palatam miiCnia, rom nafic msajulTa verdiqtis mizezebi
SeiZleba mopovebul iqnes sxva wyaroebidan, vidre Tavad nafici msajulebia.
mocemul saqmeSi, aRniSnuli wyaro iyo asizTa sasamarTlos gadawyvetileba
sasjelis Sefardebis Sesaxeb da sakasacio sasamarTlos gadawyvetileba.

vinaidan momCivani ar uaryofda, rom man Caidina mkvleloba, sasamarTlo pro-
cesze mTavar gansaxilvel sakiTxs warmoadgenda, iyo Tu ara is sisxlissamar-
Tlebrivad pasuxismgebeli; am sakiTxTan dakavSirebiT naficma msajulebma,
mizezebis miTiTebis gareSe, ar gaiziares eqspertebis erTsulovani mosaz-
reba. winamdebare saqmeSi unda dadgeniliyo, SeeZlo Tu ara momCivans aReqva,
ra safuZvelze dayrdnobiT gamoitanes naficma msajulebma verdiqti. didma
palatam ganacxada, rom konvenciis me-6 muxlTan Sesabamisobis dasadgenad,
samarTalwarmoeba mTlianobaSi unda Sefasebuliyo da aRniSna, rom konkre-
tul garemoebebs unda gaefanta momCivnis eWvebi mis sisxlissamarTlebriv
pasuxismgeblobasTan dakavSirebiT nafic msajulTa mosazrebebis Sesaxeb. ga-
moZiebisa da samarTalwarmoebis centralur sakiTxs warmoadgenda, iyo Tu
ara aplikanti sisxlissamarTlebrivad pasuxismgebeli.

sasjelis daniSvnis Sesaxeb gadawyvetilebaSi mocemuli iyo konkretuli mi-
zezebi, romlebic gaiTvaliswina Tormetma naficma msajulma sam profesio-
nal mosamarTlesTan erTad: miuxedavad imisa, rom sasjelis Semfardebeli
mosamarTleebi ar iyvnen nafic msajulTa kolegiis wevrebi, maT hqondaT Se-
saZlebloba moepovebinaT nafic msajulTa daskvnebi, romlebic TaTbiris
dros maT gverdiT iyvnen da xeli moaweres sasjelis daniSvnis Sesaxeb gadaw-
yvetilebas. eqspertebma Tavad ganacxades, rom maTi mosazreba iyo `azri~ da
ara `absoluturi WeSmariteba~. aseT viTarebaSi, adamianis uflebaTa evro-
pulma sasamarTlom daadgina _ nafici msajulebis mier im mizezebis miuTi-
Tebloba, romelTa safuZvelzec momCivnis sisxlissamarTlebrivi pasuxis-
mgeblobis Sesaxeb eqspertebis mosazrebisgan gansxvavebul daskvnamde mi-
vidnen, xels ver SeuSlida aplikants nafic msajulTa gamamtyunebeli ver-
diqtis aRqmaSi.

***

gadawyvetileba saqmeze semionovi bulgareTis winaaRmdeg [didi palata]
(Simeonovi v. Bulgaria [GC])66  exeboda dakavebis momentidan advokatis xelmisaw-
vdomobis uflebas da aRniSnuli dacvis uflebis Sesaxeb informaciis miwo-

6 6 Simeonovi v. Bulgaria [GC], no. 21980/04, 12 May 2017.
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debis valdebulebas.

momCivani damnaSaved cnes SeiaraRebul Zarcvasa da or mkvlelobaSi. mas sa-
mudamo patimroba miusajes. konvenciis 6.1 da 6.3 (c) muxlebze dayrdnobiT,
momCivani davobda, rom policiis ganyofilebaSi yofnis pirveli sami dRis
ganmavlobaSi misTvis ar iyo uzrunvelyofili advokatis xelmisawvdomobis
ufleba.

didma palatam konvenciis 6.1 da 6.3 (c) muxlebis darRveva ar daadgina. winam-
debare saqmeze gasaTvaliswinebelia faqtobrivi konteqsti. erTi mxriv, mom-
Civani dakavebidan sami dRis ganmavlobaSi (`relevanturi periodi~) dapatim-
rebuli iyo policiis ganyofilebaSi; am drois ganmavlobaSi mas ar miawodes
informacia uflebaze, rom SeeZlo warmomadgeneli Tavisi surviliT aerCia
da arc TviTon uzrunvelyves damcveliT. meore mxriv, am periodis ganmav-
lobaSi misgan Cveneba ar CamourTmeviaT, arc raime mtkicebuleba moupovebi-
aT an CaurTiaT saqmis masalebSi, rac mis winaaRmdeg SeiZleboda gamoyenebu-
liyo; agreTve, ar arsebobda mtkicebuleba imisa, rom momCivani CarTuli iyo
raime sagamoZiebo RonisZiebaSi.

winamdebare saqmeze saWiro iyo imis dadgena, vrceldeboda Tu ara advokatis
ufleba dakavebis an dakiTxvis momentze. didma palatam kidev erTxel ganmar-
ta Tavisi praqtika (ix. ibrahimi da sxvebi didi britaneTis winaaRmdeg [didi
palata] 67 ), rom `sisxlissamarTlebrivi braldeba~ arsebobs im momentidan,
roca kompetenturi organo pirs oficialurad Seatyobinebs braldebis Se-
saxeb an im momentidan, rodesac mis winaaRmdeg arsebuli eWvis safuZvelze
Sesabamisi organoebi gadadgamen imgvar nabijebs, rac masze arsebiT gavle-
nas axdens. strasburgis sasamarTlos didma palatam aRniSna, rom samarTleb-
rivi daxmarebis ufleba vrceldeboda momCivnis dakavebis momentze, amgva-
rad, is gamoyenebadi iyo miuxedavad imisa, daikiTxa Tu ara momCivani an rele-
vanturi periodis ganmavlobaSi mis mimarT ganxorcielda Tu ara romelime
sagamoZiebo moqmedeba.

dacvis ufleba (me-6 muxlis me-3 punqti)

gadawyvetileba saqmeze bloxini ruseTis winaaRmdeg [didi palata] (Blokhin
v. Russia [GC])68  exeboda arasrulwlovnis moTavsebas arasrulwlovan damna-
SaveTa droebiTi dakavebis izolatorSi.

momCivani, romelic im dros Tormeti wlis iyo, daakaves da policiis ganyo-
filebaSi gadaiyvanes, rogorc sxva arasrulwlovnisTvis fulis gamoZalva-
Si eWvmitanili. xelisuflebam daadgina, rom aplikantma Caidina sisxlis sa-
marTlis kodeqsiT gaTvaliswinebuli danaSauli, Tumca mis winaaRmdeg sis-
xlis samarTlis saqmis warmoeba ar dawyebula, vinaidan mas ar hqonda miRweu-
li sisxlissamarTlebrivi pasuxismgeblobis asakisTvis. momCivani waradgi-
nes sasamarTlos winaSe, romelmac gasca brZaneba misi moTavsebis Sesaxeb oc-

6 7 Ibrahim and Others v. the United Kingdom [GC], nos. 50541/08 and 3 others, § 249, ECHR 2016.
6 8 Blokhin v. Russia [GC], no. 47152/06, ECHR 2016.
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daaTi dRis vadiT damnaSaveTa droebiTi dakavebis izolatorSi, im mizniT,
rom `gamoesworebina qceva~ da moexdina mis mier Semdgomi danaSaulebrivi
saqmianobis ganxorcielebis prevencia. didma palatam konvenciis me-6 mux-
lis 1-li da me-3 punqtebis darRveva daadgina (im safuZvliT, rom momCivani
aRWurvili iyo konvenciis me-6 muxliT garantirebuli proceduruli ufle-
bebiT, Tumca man aRniSnuli uflebebiT ver isargebla).

gadawyvetileba mniSvnelovania, vinaidan is dawvrilebiT ganixilavs da gar-
kveulwilad aviTarebs dakavebuli arasrulwlovnebis (sisxlissamarTlebri-
vi pasuxismgeblobis asaks miuRweveli) procedurul uflebebs. gadawyveti-
lebaSi aseve mocemulia arasrulwlovanTa marTlmsajulebis Sesabamisi sa-
erTaSoriso da regionuli standartebi, romlebsac garkveul sakiTxebTan
mimarTebiT, gadawyvetileba pirdapir efuZneba.

mniSvnelovania aRiniSnos, rom didma palatam, iseve rogorc adamianis ufle-
baTa evropuli sasamarTlos palatam, me-6 muxlis proceduruli garantiebi
gamoiyena im samarTalwarmoebasTan mimarTebiT, romlis farglebSic momCi-
vani damnaSaved iqna cnobili. didma palatam gaiziara palatis dasabuTeba da
xazgasmiT aRniSna situaciis realurad gaanalizebis saWiroeba; evropulma
sasamarTlom daadgina, rom aRniSnuli samarTalwarmoebis mimarT unda gamo-
yenebuliyo konvenciis me-6 muxlis `ufro Zireuli proceduruli garantie-
bi~: miuxedavad imisa, rom momCivnis winaaRmdeg ar aRZrula sisxlis samarTlis
saqme, danaSaulis buneba, sasjelis bunebasa da simZimesTan erTad, saWiroeb-
da me-6 muxlis sisxlis samarTlis aspeqtis gamoyenebas. sasamarTlom uaryo
mTavrobis mosazreba, rom aRniSnuli proceduruli saCivrebi unda ganxilu-
liyo konvenciis me-5 muxlis me-4 nawilis safuZvelze.

adamianis uflebaTa evropuli sasamarTlos didma palatam gaagrZela saqmis
arsebiTi mxaris ganxilva da konvenciis me-6 muxlis darRveva daadgina im sa-
fuZvliT, rom policiaSi momCivnis dakiTxvas ar eswreboda misi kanonieri war-
momadgeneli da mosamarTlis mier saqmis ganxilvis dros uari eTqva mis wina-
aRmdeg arsebuli gadamwyveti mowmis dakiTxvaze. gadawyvetilebis 196-e da
218-e punqtebi aRniSnul sakiTxs exeba. kerZod, sasamarTlom ganmarta, rom
bavSvs ar unda CamoerTvas proceduruli garantiebi mxolod imitom, rom sa-
marTalwarmoeba, romelmac SeiZleba misi dapatimreba gamoiwvios, damcavi xa-
siaTis mqoned miiCneva: aRniSnuli garantiebis gamoyeneba unda ganapirobos
bavSvis mier savaraudod ganxorcielebulma qmedebebma da ara misma, rogorc
`arasrulwlovani damnaSavis~, statusma.

me-6 muxlis me-3 punqtis (c) qvepunqti

gadawyvetileba saqmeze ibrahimi da sxvebi gaerTianebuli samefos winaaR-
mdeg [didi palata] (Ibrahim and Others v. the United Kingdom [GC]) 69  exeboda advo-
katis xelmisawvdomobis gaWianurebas policiis dakiTxvis dros.

winamdebare saqmeze momCivnebi iyvnen 2005 wlis 21 ivliss londonSi TviT-
mkvleli teroristis mier afeTqebis mowyobis mcdelobaSi eWvmitanili pi-

6 9 Ibrahim and Others v. the United Kingdom [GC], nos. 50541/08 and 3 others, ECHR 2016.
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rebi; zemoxsenebuli TariRidan ori kviris Semdeg, TviTmkvleli teroris-
tis afeTqebis Sedegad ormocdaTormeti adamiani daiRupa.

pirveli sami momCivani daakaves; dakiTxvis dros, maT droebiT uari ganacxa-
des iuridiuli daxmarebiT sargeblobaze. maTi Cvenebebi, romliTac uaryof-
dnen ganviTarebul movlenebSi nebismieri formiT monawileobas, micemul iqna
iuridiuli warmomadgenlis gareSe da saqmis ganxilvis dros sasamarTlo pro-
cesze moxda maTi gamoyeneba (sasamarTlo procesze momCivnebma aRiares gan-
viTarebul movlenebSi monawileobis miReba, Tumca amtkicebdnen, rom bom-
bebi miznad isaxavda daSinebas da isini ar apirebdnen maT afeTqebas). meoTxe
momCivani mowmis saxiT daikiTxa. gansxvavebiT sxva aplikantebisgan, man daiw-
yo TviTinkriminireba. nacvlad imisa, rom daekavebinaT is rogorc eWvmita-
nili da miecaT rCeva dumilis uflebisa da iuridiuli daxmarebis gamoyene-
bis Sesaxeb, policiam mas SesaZlebloba misca epasuxa misTvis, rogorc mow-
misTvis, dasmul kiTxvebze da aseve waredgina werilobiTi Cveneba. momCivan-
ma xeli moawera Cvenebas, Tumca sasamarTlo procesze is davobda, rom aRniS-
nuli Cveneba dauSveblad unda ecnoT, vinaidan is misca iuridiuli konsul-
taciis gavlis gareSe. konvenciis me-6 muxlis 1-li punqtisa da me-3 punqtis
`g~ qvepunqtis safuZvelze, aplikantebi asaCivrebdnen advokatis xelmisaw-
vdomobis ararsebobas policiis dakiTxvis dros da maTi Cvenebebis sasamar-
Tlo procesze dasaSvebad cnobas. adamianis uflebaTa evropuli sasamar-
Tlos didma palatam winamdebare saqmeze pirvel sam momCivanTan dakavSire-
biT darRveva ar daadgina, xolo me-4 momCivanTan mimarTebiT miiCnia, rom da-
irRva konvencia.

didi palatis gadawyvetileba mniSvnelovania, vinaidan is ganmartavs sal-
duzi TurqeTis winaaRmdeg [didi palata] 70  saqmeze dadgenili testis or
etaps da maT Soris arsebul urTierTobas. man es ori etapi Semdegnairad aR-
wera: adamianis uflebaTa evropulma sasamarTlom, pirvel rigSi, unda Seafa-
sos _ arsebobda Tu ara advokatis xelmisawvdomobis uflebis SezRudvis wo-
nadi mizezebi da meore rigSi, ra gavlenas axdenda zemoxsenebuli uflebis
SezRudva samarTalwarmoebis samarTlianobaze.

(i) rac Seexeba wonadi mizezebis mniSvnelobas, didma palatam xazgasmiT aR-
niSna am kriteriumis `mkacri~ buneba, amdenad iuridiuli daxmarebis xel-
misawvdomobis SezRudva `daSvebuli iyo mxolod gamonaklis SemTxveveb-
Si; SezRudva unda iyos droebiTi xasiaTis da is unda efuZnebodes saqmis
konkretuli garemoebebis individualur Sefasebas~. aRsaniSnavia, rom
SezRudva gaTvaliswinebuli iyo kanoniT, romelic sakmarisad gansaz-
Rvravda SezRudvis Sinaarssa da farglebs, romlis mixedviTac unda exel-
mZRvanelaT gadawyvetilebis miRebis dros. zemoT mocemuli principebis
gaTvaliswinebiT, TiToeul saqmeze unda Sefasdes, uflebis SezRudvis sa-
fuZvlebi ramdenad `wonadi~ iyo.

(ii) rac Seexeba wonad mizezebsa da samarTlianobas Soris urTierTobas, ze-
moT citirebuli salduzisa da dvorski xorvatiis winaaRmdeg [didi pa-
lata] 71  saqmeze dayrdnobiT, didma palatam daadastura, rom ar arsebob-

7 0 Salduz v. Turkey [GC], no. 36391/02, ECHR 2008.
7 1 Dvorski v. Croatia [GC], no. 25703/11, ECHR 2015.
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da calsaxa wesi, romlis mixedviT uflebis SezRudvis wonadi mizezebis
ararseboba sakmarisi iqneboda darRvevis dasadgenad. im SemTxvevaSi, ro-
desac arsebobs uflebis SezRudvis myari safuZvlebi, samarTlianobis
dadgenis mizniT unda Sefasdes mTlianad samarTalwarmoeba; aseTi safuZ-
vlebis ararsebobis pirobebSi, samarTlianobis Sesafaseblad sasamar-
Tlom `Zalian mkacri Semowmeba~ unda Caataros: samarTlianobis Sefase-
bis dros wonadi mizezebis miuTiTeblobas did mniSvneloba aqvs da SeiZ-
leba darRvevis dadgena ganapirobos (didma palatam miuTiTa msgavs mid-
gomaze WaWaSvilis 72  saqmeze, romelic sasamarTlo procesze mowmis da-
uswreblobis gasamarTlebeli myari safuZvlebis ararsebobas exeboda).
rodesac ar aris miTiTebuli wonadi mizezebi, warmoiSoba arasamarTlia-
nobis prezumfcia da mocemul saqmeSi mTavrobas ekisreboda valdebule-
ba, saqmis konkretuli garemoebebis gaTvaliswinebiT, damajereblad war-
moeCina SezRudvis safuZvelze ratom ar dairRva samarTalwarmoebis sa-
marTlianoba mTlianobaSi.

(iii) evropuli sasamarTlos precedentuli samarTlis safuZvelze, didma pa-
latam CamoTvala im faqtorebis arasruli sia, romelic mxedvelobaSi un-
da iqnes miRebuli, rodesac fasdeba, moaxdina Tu ara gavlena advokatis
xelmisawvdomobis uflebis SezRudvam samarTalwarmoebis samarTliano-
baze. aRniSnuli faqtorebia: aplikantis mowyvladoba; winasasamarTlo
sxdomisa da sasamarTlo procesze mtkicebulebaTa dasaSvebobis momwes-
rigebeli samarTlebrivi CarCo da misi dacva; xelmisawvdomi garantiebi,
maT Soris, SeeZlo Tu ara momCivans mtkicebulebis sadavod gaxdoma da
misi gamoyenebis gasaCivreba; sadavo mtkicebulebis xarisxi da mtkicebu-
lebis misaRebad gamoyenebuli iZulebis xasiaTi; zemoxsenebuli mtkice-
bulebisa da sxva mtkicebulebebis mamtkicebeli Rirebuleba; konkretu-
li danaSaulis gamoZiebisa da gaxsnis sajaro interesis wona.

aRniSnuli principebis gamoyenebiT, didi palata gansxvavebul daskvnamde mi-
vida, erTi mxriv, pirvel sam momCivanTan, xolo meore mxriv, meoTxe momCi-
vanTan mimarTebiT.

pirvel sam momCivanTan dakavSirebiT didma palatam miiCnia, rom mTavrobam
warmoadgina advokatis xelmisawvdomobis uflebis SezRudvis damajerebe-
li mizezi _ `mosaxleobis sicocxlisa da fizikuri mTlianobisTvis uaryo-
fiTi Sedegebis Tavidan acilebis aucilebeli saWiroeba~ da daadgina, rom
samarTalwarmoeba mTlianobaSi samarTliani iyo. amis sapirispirod, sasa-
marTlom ar miiCnia, rom meoTxe momCivnis saqmeSi naCvenebi iyo uflebis Sez-
Rudvis wonadi mizezebi, radgan ar arsebobda sakanonmdeblo CarCo, rome-
lic policias amgvarad moqcevis SesaZleblobas miscemda. Sesabamisad, mtki-
cebis tvirTi xelisuflebis mxares gadavida. arasamarTlianobis prezum-
fciis dros gamoyenebadi maRali standartisa da meoTxe momCivnis saqmeSi
arsebuli proceduruli xarvezebis kumulaciuri Sedegis gaTvaliswinebiT,
mTavrobam ver daamtkica, ratom ar dairRva samarTalwarmoebis saerTo sa-
marTlianoba policiis gadawyvetilebis Sedegad, kerZod, ar gaafrTxila
meoTxe momCivani da SezRuda misi advokatis xelmisawvdomobis ufleba.

7 2 Schatschaschwili v. Germany [GC], no. 9154/10, § 113, ECHR 2015.
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***

zemoT citirebuli gadawyvetileba, kerZod, semionovis (Simeonovi v. Bulgaria [GC]) 73

saqme, exeboda dakavebis momentidan advokatis xelmisawvdomobis uflebas da
aRniSnuli dacvis uflebis Sesaxeb informaciis miwodebis valdebulebas.

momCivani damnaSaved cnes SeiaraRebul Zarcvasa da or mkvlelobaSi. mas sa-
mudamo patimroba miusajes. konvenciis 6.1 da 6.3 (c) muxlebze dayrdnobiT,
momCivani davobda, rom policiis ganyofilebaSi yofnis pirveli sami dRis
ganmavlobaSi misTvis ar iyo uzrunvelyofili advokatis xelmisawvdomobis
ufleba. am periodis ganmavlobaSi, ar moupovebiaT raime mtkicebuleba, ro-
melic SeiZleboda mis winaaRmdeg gamoyenebuliyo da mas aranairi gancxadeba
ar gaukeTebia. momCivnis msjavrdeba efuZneboda mis mier mogvianebiT bra-
lis aRiarebas (Tavisi arCeuli advokatis TandaswrebiT) da damatebiT mtki-
cebulebebs. aplikanti, konvenciis me-3 muxlze dayrdnobiT, aseve asaCivreb-
da patimrobis pirobebs da misTvis, rogorc samudamo patimrisTvis, gansaz-
Rvrul sapatimro reJims.

didma palatam daadgina konvenciis me-3 muxlis darRveva, konvenciis 6.1 da
6.3 (c) muxlebis darRveva ki ar daadgina. me-6 muxlTan mimarTebiT sasamar-
Tlos msjelobidan mniSvnelovania aRiniSnos ramdenime sakiTxi:

(i) mocemuli saqmis konkretuli faqtobrivi konteqstidan gamomdinare, did-
ma palatam gamoiyena Tavisi gadawyvetilebebi saqmeebze: salduzi Tur-
qeTis winaaRmdeg [didi palata] 74  da ibrahimi da sxvebi gaerTianebuli
samefos winaaRmdeg [didi palata] 75 . erTi mxriv, momCivani dakavebidan
sami dRis ganmavlobaSi (`relevanturi periodi~) dapatimrebuli iyo po-
liciis ganyofilebaSi; am drois ganmavlobaSi mas ar miawodes informacia
uflebaze, rom SeeZlo warmomadgeneli Tavisi surviliT aerCia da arc
TviTon uzrunvelyves damcveliT. meore mxriv, am periodis ganmavloba-
Si misgan Cveneba ar CamourTmeviaT, arc raime mtkicebuleba moupovebiaT
an CaurTiaT saqmis masalebSi, romelic mis winaaRmdeg SeiZleboda gamo-
yenebuliyo; agreTve, ar arsebobda mtkicebuleba imisa, rom momCivani Car-
Tuli iyo raime sagamoZiebo RonisZiebaSi;

(ii) didma palatam miiCnia, rom samarTlebrivi daxmarebis ufleba vrceldebo-
da momCivnis dakavebis momentze, amgvarad, is gamoyenebadi iyo miuxedavad
imisa, daikiTxa Tu ara momCivani an relevanturi periodis ganmavlobaSi mis
mimarT ganxorcielda Tu ara romelime sagamoZiebo moqmedeba;

(iii) didma palatam daadastura kavSiri braldebulisTvis uflebebis Setyobi-
nebis valdebulebasa da aRniSnul uflebebze `nebayoflobiTi da Segnebu-
li~ uaris dadgenas Soris (dvorski xorvatiis winaaRmdeg [didi palata] 76

da ibrahimi da sxvebi gaerTianebuli samefos winaaRmdeg [didi palata] 77 ).

7 3 Simeonovi v. Bulgaria [GC], no. 21980/04, 12 May 2017.
7 4 Salduz v. Turkey [GC], no. 36391/02, ECHR 2008.
7 5 Ibrahim and Others v. the United Kingdom [GC], nos. 50541/08 and 3 others, ECHR 2016.
7 6 Dvorski v. Croatia [GC], no. 25703/11, ECHR 2015.
7 7 Ibrahim and Others, cited above, §§ 272-73.
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mocemul saqmeSi, didma palatam daadgina, rom momCivans relevanturi pe-
riodis ganmavlobaSi Tundac pirdapir ar moeTxova advokatis daxmareba,
ar iqneboda miCneuli, rom man calsaxad uaryo misi samarTlebrivi daxma-
rebis ufleba, ramdenadac dakavebis Semdeg mas ar miuRia informacia, rom
hqonda ufleba hyoloda advokati. Sesabamisad, strasburgis sasamarTlom
daadgina, rom momCivnis ufleba _ samarTlebrivi daxmarebis Sesaxeb, re-
levanturi periodis ganmavlobaSi SezRuduli iyo;

(iv) Sesabamisad, winamdebare saqmeSi, did palatas unda ganesazRvra, momCiv-
nisTvis samarTlebrivi daxmarebis uflebis SezRudvis miuxedavad, samar-
Talwarmoeba Seesabameboda Tu ara konvenciis me-6 muxls; gadawyvetile-
bis miRebisas, didma palatam gamoiyena principebi, romlebic ganaviTara
gadawyvetilebaSi _ saqmeze ibrahimi da sxvebi gaerTianebuli samefos
winaaRmdeg.

mas Semdeg, rac daadgina, rom ar arsebobda `wonadi mizezebi~, romlebic gaa-
marTlebda relevanturi periodis ganmavlobaSi momCivnisaTvis advokatis
yolis uflebis SezRudvas (SezRudva gamomdinareobda saxelisuflebo or-
ganoebis zogadi praqtikisgan), sasamarTlos unda Caetarebina `Zalian mkac-
ri gamokvleva~ _ SezRudva `gamousworeblad arRvevda Tu ara~ momCivnis wi-
naaRmdeg mimdinare sisxlis samarTalis saqmis warmoebis saerTo samarTlia-
nobas; saxelmwifo valdebuli iyo, damajereblad eCvenebina, rom yvelafris
miuxedavad samarTliani sasamarTlos ufleba ar darRveula.

am konteqstSi didma palatam gadamwyveti mniSvneloba mianiWa im faqts, rom
relevanturi periodis ganmavlobaSi, xelisuflebis organoebs ar moupove-
biaT raime mtkicebuleba, romelic SeiZleboda momCivnis winaaRmdeg gamoye-
nebuliyo. amasTanave, momCivans aranairi gancxadeba ar gaukeTebia. ar arse-
bobda mtkicebuleba, romelic mianiSnebda, rom im periodis ganmavlobaSi is
CarTuli iyo sagamoZiebo RonisZiebebSi (mag., rogoricaa amocnobis proce-
dura); aplikanti arc adamianis uflebaTa evropuli sasamarTlos winaSe ar
davobda, rom relevantur periodSi erovnuli sasamarTloebi flobdnen mtki-
cebulebas, romelic sasamarTlo procesze mis winaaRmdeg gamoiyenes. erov-
nuli kanonmdebloba gamoricxavda sisxlis samarTlis saproceso kodeqsis
darRveviT mopovebul mtkicebulebas. amrigad, samarTlebrivi daxmarebis ga-
reSe dakiTxvis dros micemuli nebismieri Cveneba dauSvebeli iyo. momCivnis
dumilidan ar gamomdinareobda uaryofiTi daskvnebi; agreTve, ar arsebobda
kauzaluri kavSiri mis mogvianebiT aRiarebasa da manamde advokatis ararse-
bobas Soris. momCivani aqtiurad monawileobda sisxlissamarTlebrivi samar-
Talwarmoebis yvela etapze. misi msjavri ar efuZneboda mxolod aRiarebas,
aramed aseve sxva `Tanmimdevrul mtkicebulebaTa erTobliobas~. saqme ga-
mokvleuli iyo samive instanciis sasamarTloSi da yvela sasamarTlom sakma-
risad Seiswavla arsebuli mtkicebulebebi.

mocemuli elementebis gaTvaliswinebiT, strasburgis sasamarTlom miiCnia,
rom mTavrobam warmoadgina relevanturi da sakmarisi mizezebi, raTa eCvene-
bina, rom saerTo jamSi momCivnis winaaRmdeg sisxlissamarTlebrivi saqmis
warmoebis saerTo samarTlianoba ar darRveula policiis ganyofilebaSi
yofnis pirveli sami dRis ganmavlobaSi samarTlebrivi dacvis ararsebobis
gamo. amrigad, winamdebare saqmeze konvenciis 6.1 da 6.3 (c) muxlebis darRveva
ar dadginda.
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araviTari sasjeli kanonis gareSe (muxli 7)

gadawyvetilebaSi saqmeze koprivnikari slovakeTis winaaRmdeg (Koprivni-
kar v. Slovenia) 78  sasamarTlom ganixila, unda daicvan Tu ara erovnulma sasa-
marTloebma kanonierebis principi mravaljerad danaSaulSi kombinirebuli
sasjelis dadgenisas.

momCivans brali wauyenes (sami calkeul gadawyvetilebaSi) sami calkeuli da-
naSaulisTvis, maT Soris, mkvlelobisTvis. mkvleloba im droisTvis iTvalis-
winebda 30 wlis vadiT Tavisuflebis aRkveTas. 2008 wlis sisxlis samarTlis
kodeqsis debulebaTa interpretaciis safuZvelze, ganaCenis gamomtanma sa-
samarTlom momCivans samive danaSaulze erToblivad daakisra 30-wliani pa-
timroba. konvenciis samarTalwarmoebisas momCivanma aRniSna, rom saerTo sas-
jeli arRvevda konvenciis me-7 muxls, imis gaTvaliswinebiT, rom 2008 wlis
sisxlis samarTlis kodeqsi momCivnis situaciaSi iTvaliswinebda maqsimum 20-
wlian da ara 30-wlian patimrobas.

sasamarTlom gadawyvetileba momCivnis sasargeblod gamoitana, romelic aR-
saniSnavia Semdeg sakiTxebTan mimarTebiT.

pirvel rigSi, sasamarTlom daadgina, rom erovnuli sasamarTlos mier war-
modgenili samarTlebrivi norma ar iyo sakmarisi samarTlebrivi safuZveli
momCivnis saqmeSi erToblivi sasjelis dakisrebisTvis. situacia ewinaaRmde-
geba kanonierebis princips, kerZod, moTxovnas, rom sasjeli naTlad iqnes
gansazRvruli Sida kanonmdeblobiT. sasamarTlom aRniSna:

`miuxedavad imisa, rom am debulebis Tanaxmad, momCivnis sasjeli ar unda aRe-
matebodes 20 wels, erToblivi sasjeli unda aRematebodes TiToeul sasjels
cal-calke, momCivnis SemTxvevaSi ki, misi patimrobis vada ganisazRvra 30
wliT. sasamarTlo aRniSnavs, rom es xarvezi gamowveulia kanonmdeblobis nak-
liT _ 2008 wlis sisxlis samarTlis kodeqsSi daareguliros erToblivi sas-
jeli. ufro metic, igi aRniSnavs, rom Sedegad miRebuli xarvezebi yalibde-
boda sami wlis ganmavlobaSi da mTavrobas ar warmoudgenia gansakuTrebuli
mizezebi amis gasamarTleblad (ix. saqme rubani ukrainis winaaRmdeg79 )~.

meore, sasamarTlom miiCnia, rom ganaCenis gamomtan sasamarTlos saqme unda
aReZra im interpretaciis safuZvelze, romelic yvelaze metad iyo momCiv-
nisTvis xelSemwyobi, kerZod, maqsimum 20 wliT patimroba `romelic, maqsima-
lurad Seesabameboda erToblivi sasjelis maqsimalur zRvars~. sasamarTlom
gamoiyena ufro mZime sasjeli momCivnis sazianod.

mesame, es iyo pirveli SemTxveva, rodesac sasamarTlom daadgina, rom me-7
muxli _ orive, rogorc `sasjeli~, aseve lex mitior-is principi _ gamoyeneba-
dia erToblivi sasjelis kalkulaciis procedurisas, raTa Secvalos mraval-
jeradi sasjeli.

7 8 Koprivnikar v. Slovenia, no. 67503/13, 24 January 2017.
7 9 Ruban v. Ukraine, no. 8927/11, 12 July 2016.
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sisxlis samarTlis saqmeebis gasaCivrebis ufleba

(me-7 damatebiTi oqmis me-2 muxli)

gadawyvetileba saqmeze ruslan iakovenko ukrainis winaaRmdeg (Ruslan Yako-
venko v. Ukraine) 80  exeboda momCivnisTvis gasaCivrebis uflebis gamoyenebaSi
xelis SeSlas, sisxlis samarTlis sakiTxebTan dakavSirebiT. aRniSnul saqme-
Si ganxilulia erovnuli kanonmdeblobiT gaTvaliswinebuli procedura,
romlis meSveobiT xdeba sisxlissamarTlebrivi saqmis warmoebis Sedegad mi-
Rebuli im gadawyvetilebis gasaCivreba, romelic pirdapir gavlenas axdens
piris Tavisuflebis uflebaze.

momCivans, romelic winaswar patimrobaSi imyofeboda mZime fizikuri dazia-
nebis miyenebis braldebiT, pirveli instanciis sasamarTlom gansazRvruli
vadiT Tavisuflebis aRkveTa miusaja. misi sasjelis vada iwureboda sasamar-
Tlo gadawyvetilebis miRebidan sam dReSi, radgan is didi xnis ganmavlobaSi
winaswar patimrobaSi iyo. miuxedavad amisa, pirveli instanciis sasamarTlom,
sapatimro sasjelis vadis gasvlis Semdegac, vidre gadawyvetileba saboloo
gaxdeboda, gadawyvita momCivani patimrobaSi daetovebina. Tu momCivani ga-
dawyvetilebas ar gaasaCivrebda, es `prevenciuli patimroba~ gagrZeldebo-
da 12 dRis vadiT, sanam gadawyvetileba saboloo gaxdeboda. momCivani Tu ga-
asaCivrebda gadawyvetilebas, maSin es gamoiwvevda pirveli instanciis gadaw-
yvetilebis sabolood gaxdomis gadadebas gaurkveveli vadiT, Sesabamisad,
momCivnis `prevenciuli patimrobac~ gaurkveveli vadiT gagrZeldeboda.

strasburgis sasamarTlos winaSe momCivani davobda, rom daerRva konvenciis
me-7 damatebiTi oqmis me-2 muxliT gaTvaliswinebuli sisxlis samarTlis saq-
mis gasaCivrebis ufleba.

adamianis uflebaTa evropulma sasamarTlom pirvelad ganixila gasaCivre-
bis proceduruli wesebi, romlebic pirdapir gavlenas axdendnen piris Tavi-
suflebis uflebaze. sasamarTlos precedentuli samarTlis mixedviT, kon-
venciis xelSemkvrel mxareebs Sefasebis farTo farglebi aqvT imis gansaz-
Rvrisas Tu rogor unda moxdes me-7 damatebiTi oqmis me-2 muxliT gaTvalis-
winebuli uflebis gamoyeneba. miuxedavad amisa, gasaCivrebis uflebis arsi ar
unda dairRves; saqmis konkretuli garemoebebidan gamomdinare, strasbur-
gis sasamarTlom daadgina, rom aRniSnuli ufleba namdvilad dairRva. momCi-
vans hqonda gasaCivrebis ufleba, Tumca praqtikaSi, man gadaifiqra aRniSnu-
li uflebiT sargebloba, radgan gasaCivreba gaaWianurebda pirveli instan-
ciis sasamarTlos gadawyvetilebis sabolood cnobas da Sesabamisad, mis ga-
Tavisuflebas. strasburgis sasamarTlom daadgina, rom dairRva konvenciis
me-7 damatebiTi oqmis me-2 muxli, vinaidan momCivnis mier gasaCivrebis ufle-
biT sargebloba gamoiwvevda gaurkveveli vadiT misi Tavisuflebis SezRud-
vas.

8 0 Ruslan Yakovenko v. Ukraine, no. 5425/11, ECHR 2015.
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piris ufleba, ar iqnes gasamarTlebuli an dasjili orjer

(me-7 damatebiTi oqmis me-4 muxli)

gadawyvetileba saqmeze a. da b. norvegiis winaaRmdeg [didi palata] (A and B
v. Norway [GC]) 81  exeboda erTi da imave qmedebisTvis, rogorc administraci-
ul-samarTlebrivi, agreTve sisxlissamarTlebrivi sanqciis dakisrebas.

administraciuli samarTalwarmoebis Sedegad momCivnebs daekisraT saura-
vi, radgan maT damales saSemosavlo gadasaxadi. paralelurad mimdinare sis-
xlis samarTlis saqmis warmoebis farglebSi, isini damnaSaved cnes gadasaxa-
debisgan Tavis aridebaSi. konvenciis me-7 damatebiTi oqmis me-4 muxlis sa-
fuZvelze momCivnebi davobdnen, rom erTi da imave danaSaulisTvis orjer
daisajnen.

gadawyvetileba mniSvnelovania, vinaidan is ganmartavs sasamarTlos prece-
dentul samarTals me-7 damatebiTi oqmis me-4 muxlTan (ne bis in idem) mimarTe-
biT da adgens farglebs Tu rogor unda moxdes ne bis in idem principTan Sesa-
bamisobis Seswavla.

(i) didma palatam pirvel rigSi aRniSna, rom gadawyvetileba saqmeze sergei
zolotuxini ruseTis winaaRmdeg [didi palata] 82  kvlav relevanturia.

iyo Tu ara administraciuli samarTalwarmoeba sisxlissamarTlebrivi xa-
siaTis me-7 damatebiTi oqmis me-4 muxlis miznebisTvis, unda Sefasdes
msgavsad sergei zolotuxinis saqmisa, engelis83  kriteriumebis safuZvel-
ze, romlebic SemuSavda konvenciis me-6 muxlis Tanaxmad: ne bis in idem prin-
cipi ZiriTadad exeboda saqmis ganxilvas Sesabamisi proceduris dacviT,
romelic me-6 muxlis mizans warmoadgens. mas Semdeg, rac ne bis in idem prin-
cipi amoqmeddeba, arsebobs garkveuli midgomis gamoyenebis aSkara saWi-
roeba im formiT, rom es principi gavrceldes samarTalwarmoebebze, rom-
lebic aerTianebs administraciul da sisxlissamarTlebriv sasjelebs.

sergei zolotuxinis saqmeSi ganmartebulia, rom imis dasadgenad aris Tu
ara gancalkevebuli samarTalwarmoebis dros ganxiluli danaSaulebi er-
Ti da igive, saWiroa faqtebze dafuZnebuli (meore `danaSaulis~ sisxlis-
samarTlebrivi devna an masze sisxlis samarTlis saqmis warmoeba akrZa-
luli iyo, ramdenadac es ukanaskneli momdinareobs faqtebidan, romle-
bic identuri an arsebiTad igivea) da ara formaluri Sefaseba, sadac Se-
darebulia danaSaulis `arsebiTi elementebi~.

aRniSnuli gadawyvetileba adasturebs, rom me-7 damatebiTi oqmis me-4
muxlis Tanaxmad, erTi da imave danaSaulisTvis aravin ar unda iyos (i) ga-
samarTlebuli (ii) an dasjili.

sxvagvarad sergei zolotuxinis saqme ver iqneboda saxelmZRvanelo wi-

8 1 A and B v. Norway [GC], nos. 24130/11 and 29758/11, ECHR 2016.
8 2 Sergey Zolotukhin v. Russia [GC], no. 14939/03, ECHR 2009.
8 3 Engel and Others v. the Netherlands, 8 June 1976, Series A no. 22.
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namdebare saqmis msgavs SemTxvevebSi, rodesac samarTalwarmoeba realu-
rad iyo ara gameorebuli (bis), aramed kombinirebuli integrirebuli gziT,
raTa Seqmniliyo Tanmimdevruli erTianoba (rasac didma palatam ormagi
samarTalwarmoeba uwoda).

(ii) didma palatam mimoixila sasamarTlos precedentuli samarTali ormag
samarTalwarmoebasTan mimarTebiT ne bis in idem principis gamoyenebasTan
dakavSirebiT.

aRniSnuli sasamarTlo praqtika adasturebs, rom saxelmwifos unda SeeZ-
los airCios damatebiTi samarTlebrivi pasuxi socialurad mniSvnelo-
van danaSaulebriv qmedebebze (rogoricaa transporti an gadasaxadebi).

samoqalaqo da politikuri uflebebi

piradi da ojaxuri cxovrebis pativiscemis ufleba (muxli 8)

piradi cxovrebis ufleba

gadawyvetileba saqmeze bohleni germaniis winaaRmdeg (Bohlen v. Germany) 84

exeboda sigaretis sareklamo kampaniis miznebisaTvis momCivnis saxelis ga-
moyenebas, misi nebarTvis gareSe.

momCivani cnobili pop-momRerali iyo. man gamoaqveyna wigni. samarTalwar-
moebis Sedegad, aRniSnuli wignis garkveuli nawyvetebi unda waSliliyo. Tam-
baqos kompaniam, sigaretis brendis sareklamo kampaniis farglebSi, gamoiye-
na momCivnis saxeli da iumoristul/satiruli formiT daukavSira im proble-
mebs, romlebic momCivans wignis gamoqveynebis Semdeg Seeqmna. momCivanma mi-
si saxelis ukanono gamoyenebisa da Sedegad, Tambaqos kompaniis usafuZvlo
gamdidrebis safuZvelze kompensacia moiTxova. momCivnis samoqalaqo sarCe-
li sabolood federalurma sasamarTlom uaryo. adamianis uflebaTa evro-
puli sasamarTlos winaSe aplikanti amtkicebda, rom mopasuxe saxelmwifom
ver daicva misi piradi cxovrebis pativiscemis ufleba. strasburgis sasamar-
Tlom daadgina, rom konvenciis me-8 muxli ar darRveula.

winamdebare saqme aRsaniSnavia, radgan strasburgis sasamarTlom saqmis ga-
remoebebze dayrdnobiT daadgina, rom komerciuli gamoxatvis uflebam ga-
dawona me-8 muxlidan gamomdinare momCivnis argumentebi.

sasamarTlom dasawyisSive daadastura, rom individis saxeli misi piradi (da
ojaxuri) cxovrebis nawilia. winamdebare saqmeze sareklamo kampaniis mier
momCivnis saxelis dakavSireba misi wignis gamocemasTan mimarTebiT arsebul
sadavo garemoebebTan, SesaZlebels xdida momxdariyo momCivnis vinaobis
identificireba. konvenciis me-8 muxli gamoiyeneboda am konteqstSic. stras-
burgis sasamarTlom gamoikvlia, momCivnis samoqalaqo sarCelis warumateb-
loba niSnavda Tu ara imas, rom mopasuxe saxelmwifom ver daicva misi piradi
cxovrebis pativiscemis ufleba. evropulma sasamarTlom zemoxsenebuli ga-

8 4 Bohlen v. Germany, no. 53495/09, 19 February 2015.
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mokvleva Caatara sxvadasxva kriteriumze dayrdnobiT, romlebic man daad-
gina gadawyvetilebaSi saqmeze aqsel springeri germaniis winaaRmdeg [didi
palata] 85 ; sasamarTlos unda daedgina, winamdebare saqmis konkretul gare-
moebebSi daculi iyo Tu ara samarTliani balansi Sepirispirebul interesebs,
kerZod, sityvis Tavisuflebasa da piradi cxovrebis uflebebs Soris. sasa-
marTlom daaskvna Semdegi:

(i) sareklamo kampanias safuZvlad edo mediainteresi, romelic ganpirobe-
buli iyo momCivnis wignis gamocemiTa da Semdgomi samarTalwarmoebiT.
sareklamo kampania iyo satiruli da iumoristuli xasiaTis, romelic exe-
boda wignis garekanTan dakavSirebul diskusias; satira da iumori kon-
venciis me-10 muxliT daculi gamoxatvis formebia. Sesabamisad, SeiZleba
CaiTvalos, rom sareklamo kampania xels uwyobda sazogadoebrivi inte-
resis mqone sakiTxze debatebs;

(ii) momCivani cnobili pirovneba iyo da amis gamo igi sargeblobda piradi cxov-
rebis dacvis naklebi xarisxiT;

(iii) reklamas ar gaumJRavnebia momCivnis piradi cxovrebis raime detali da is
ar eyrdnoboda momCivnis mier Tavis wignSi gamJRavnebul raime informa-
cias piradi cxovrebis Sesaxeb. sasamarTlos mosazrebiT, momCivanma, sa-
kuTari Tavis Sesaxeb wignis gamoqveynebiT, gamiznulad moipova cnoba-
doba;

(iv) sareklamo kampania ar iZleoda aranair miniSnebas imisa, rom aramweveli
momCivani, raime formiT dakavSirebuli iyo reklamaSi mocemuli sigare-
tis brendis popularizaciis xelSewyobasTan;

(v) momCivans reklamasTan akavSirebdnen mxolod is pirebi, romlebisTvisac
cnobili iyo wignis gamocemis Semdgom ganxorcielebuli samarTalwar-
moebis Sesaxeb.

strasburgis sasamarTlos mier gakeTebuli daskvnebi da Sefasebebi aseve sa-
interesoa im kuTxiT, rom mxedvelobaSi iqna miRebuli is forma, romlis mi-
xedviTac, federalurma sasamarTlom upasuxa momCivnis samoqalaqo sarCels,
kerZod, Sepirispirebuli interesebis dabalansebis WrilSi. adamianis ufle-
baTa evropuli sasamarTlos winaSe momCivnis erT-erT arguments warmoad-
genda is, rom federalurma sasamarTlom prioriteti Tambaqos kompaniis kon-
stituciur uflebas _ gamoxatvis Tavisuflebas, mianiWa, radgan momCivani mxo-
lod misi saxelis gamoyenebis finansuri dacvis uflebaze davobda. stras-
burgis sasamarTlom ar gaiziara es argumenti, imis gaTvaliswinebiT, rom fe-
deralurma sasamarTlom saqmeSi arsebul uflebebs Soris balansis dacvis
dros, mxedvelobaSi miiRo yvela Sesabamisi mosazreba.

***

gadawyvetileba dubska da krejzova CexeTis respublikis winaaRmdeg [di-
di palata] (Dubska and Krejzova v. the Czech Republic [GC]) 86  exeba erovnul kanon-

8 5 Axel Springer AG v. Germany [GC], no. 39954/08, §§ 90-95, 7 February 2012.
8 6 Dubska and Krejzova v. the Czech Republic [GC], no 28859/11 and 28473/12, ECHR 2016.
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mdeblobas, romelic nebas rTavs momCivans imSobiaros saxlSi, magram pro-
fesionali eqimebis mier daxmarebis gaweva iTvleba arakanonier qmedebad.

momCivnebs surdaT bavSvi saxlSi gaeCinaT, bebiaqalebis daxmarebiT. saxlSi
mSobiaroba ar iyo ukanono, magram bebiaqalebi SesaZloa dasjiliyvnen mSobi-
arisaTvis daxmarebis gamo. pirveli momCivnis gacxadebiT, rodesac pirvel
bavSvze imSobiara, saavadmyofom ar gaiTvaliswina misi survilebi, amitomac
meore bavSvis gaCena saxlSi gadawyvita. dawesebuli sanqciebis gamo, igi ver
miiRebda veranair samedicino daxmarebas. sakonstitucio sasamarTlom ar da-
akmayofila misi saCivari saproceso safuZvlebze dayrdnobiT (umravleso-
bam eWvqveS daayena erovnuli kanonmdeblobis konvenciis me-8 muxlTan Sesa-
bamisoba da axali kanonmdeblobis misaRebad am Temaze debatebis saWiroebis
sakiTxi wamoWres).

meore momCivanma orjel imSobiara saxlSi, bebiaqalebis daxmarebiT, mesame
bavSvze ki _ saavadmyofoSi, radganac dawesebuli sanqciis gamo, igi idga sa-
SiSroebis winaSe, rom ver ipovida profesional eqims, romelic saxlSi mSobi-
arobis dros daexmareboda. man ganacxada, rom saavadmyofom ar gaiTvaliswi-
na misi garkveuli survilebi.

konvenciis me-8 muxlze dayrdnobiT, orive momCivani davobda, rom CexeTis
kanonmdebloba ar aZlevda uflebas profesionalebs, mSobiarisTvis gaewiaT
samedicino daxmareba saxlSi mSobiarobis dros. didma palatam konvenciis
me-8 muxlis darRveva ar daadgina.

saqme sainteresoa im mxriv, rom is afasebs erovnuli kanonmdeblobis pro-
porciulobas, romelic erTi mxriv, mSobiares saSualebas aZlevs saxlSi im-
Sobiaros, xolo, meore mxriv, profesionalebs ukrZalavs mSobiarisTvis sa-
medicino daxmarebis gawevas. es saqme gansxvavdeba saqmisgan ternovszki un-
greTis winaaRmdeg87 , sadac samedicino personals orazrovani, bundovani ka-
nonmdeblobis gamo ar rTavdnen nebas saxlSi mSobiareTaTvis samedicino dax-
mareba gaewiaT; citirebul saqmeSi darRveva dadginda im safuZvliT, rom Ca-
reva `ar iyo kanoniT gaTvaliswinebuli~. Tumca aRsaniSnavia ori sakiTxi:

(i) didma palatam cno, rom `mSobiaroba aris unikaluri da delikaturi mo-
menti qalis cxovrebaSi~. ternovszkis saqmis msgavsad, sasamarTlom daa-
dastura, rom bavSvis gaCena (rasac Tan axlavs fizikur da moralur erTi-
anobasTan dakavSirebuli sakiTxebi, samedicino daxmareba, reproduqci-
uli janmrTeloba da janmrTelobasTan dakavSirebuli informaciis dac-
va), mSobiarobis adgilis arCeva, fundamenturad aris dakavSirebuli qa-
lis pirad cxovrebasTan da eqceva konvenciis me-8 muxlis farglebSi;

(ii) didma palatam daadgina, rom momCivnis piradi cxovrebis pativiscemis uf-
lebaSi Careva ar iyo legitimuri miznis _ daculi iqnes bavSvisa da dedis
janmrTelobis usafrTxoeba mSobiarobamde da mSobiarobis Semdeg _ arap-
roporciuli.

balansis misaRwevad sakvanZo elements warmoadgenda imis dadgena, rom sa-

8 7 Ternovszky v. Hungary, no. 67545/09, 14 December 2010.
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xelmwifosTvis miniWebuli Tavisufali Sefasebis farglebi farTo iyo. saqme
exeboda mniSvnelovan sajaro interess jandacvis sferoSi (jandacvis siste-
mis funqcionirebis wesebis Camoyalibebas sajaro da kerZo dawesebulebeb-
Si), ufro metic, janmrTelobis polisis kompleqsur xasiaTs, romlisTvisac
saWiroa samecniero da saeqsperto monacemebis Sefaseba, romlebic exeba im
risk-faqtorebs, rac Tan axlavs saxlSi da saavadmyofoSi mSobiarobas. soci-
aluri da ekonomikuri politika aseve relevanturi iyo, radgan saxlSi mSo-
biarobasTan mimarTebiT sakanonmdeblo CarCo gamoiwvevda sabiujeto cvli-
lebebs. ufro metic, ar arsebobda evropuli konsensusi, romelsac SeuZlia
SezRudos saxelmwifos Tavisufali Sefasebis farglebi.

am Sefasebis kidev erTi elementi gaxldaT sasamarTlos aRiareba, rom dedi-
sa da bavSvis janmrTelobasTan dakavSirebuli riskebi (Tundac isini iyvnen
profesionalebis meTvalyureobis qveS) gacilebiT maRalia saxlSi mSobia-
robis dros.

sabolood, miuxedavad imisa, rom yuradRebis miRma ar unda darCes aplikan-
tebis saCivari im pirobebTan dakavSirebiT, romelSic isini imSobiarebdnen
saavadmyofoSi, didma palatam ganixila ramdenime erovnuli iniciativa, ro-
melTa miRebac aucilebeli iyo, raTa gaumjobesebuliyo garkveuli sakiTxe-
bi; didma palatam, palatis msgavsad, mouwoda erovnul xelisuflebas `Sesa-
bamisi samarTlebrivi normebis mudmivi ganxilvis gziT ganexorcielebina
cvlilebebi, raTa uzrunveleyo, rom erovnuli kanonmdebloba asaxavda sa-
medicino da samecniero ganviTarebis movlenebs da amavdroulad icavda qal-
Ta uflebebs reproduqciuli janmrTelobis TvalsazrisiT, rac gulisxmob-
da adekvaturi pirobebis uzrunvelyofas, rogorc pacientebisTvis, agreT-
ve samedicino gundisaTvis, samSobiaro saxlebSi mTeli qveynis masStabiT~.

***

saqme vukota-bojiCi Sveicariis winaaRmdeg (Vukota-Bojic v. Switzerland) 88  exe-
boda kerZo deteqtivebis mier momCivnis gadaadgilebis Sesaxeb Segrovebu-
li informaciis gamoyenebas, socialur-sadazRvevo sferoSi arsebuli davis
Sesaxeb samarTalwarmoebaSi.

momCivani daSavda sagzao SemTxvevis dros. sagzao SemTxvevam warmoSva sxva-
dasxva saxis dava momCivnis SromisunarianobasTan dakavSirebiT, agreTve imis
Sesaxeb arsebobda Tu ara mizezobrivi kavSiri momCivnis Sromisuunarobasa
da ubedur SemTxvevas Soris da ra odenobis kompensacia unda mikuTvneboda
mas. sadazRvevo kompaniam, romelic moqmedebda delegirebuli sajaro uf-
lebamosilebis farglebSi da axorcielebda saxelmwifo dazRvevis sqemas, ga-
dawyvita momCivnisTvis eTvalTvalaT. sadazRvevo kompaniis mier daniSnul-
ma kerZo deteqtivebma 23 dRis ganmavlobaSi 4 sxvadasxva dRes Seamowmes Tu
sad gadaadgildeboda momCivani. sadazRvevo kompanias undoda TvalTvalis
Sedegad mopovebuli detaluri informacia gamoeyenebina sasamarTlo pro-
cesze, raTa gaesaCivrebina momCivnis SezRuduli SesaZleblobis xarisxi, ag-
reTve, is samedicino daskvnebi, romlebic maTi azriT, ar Seesabameboda si-

8 8 Vukota-Bojic v. Switzerland, no. 61838/10, 18 October 2016.
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namdviles. rac Seexeba kerZo deteqtivebis mier ganxorcielebuli monito-
ringis kanonierebas, erovnulma sasamarTlom sabolood daadgina, rom gamo-
yenebuli RonisZieba kanonieri iyo da Sesabamisad, SeiZleboda mopovebuli
mtkicebulebebis sasamarTlo procesze gamoyeneba.

adamianis uflebaTa evropuli sasamarTlos winaSe momCivani amtkicebda, rom
samarTlebriv normebs, romlebic safuZvlad daedo mis mimarT ganxorcie-
lebul TvalTvals, aklda sizuste da sicxade, rac imas niSnavs, rom misi pira-
di cxovrebis pativiscemis uflebaSi Careva arakanonieri iyo da dairRva kon-
venciis me-8 muxli.

momCivnis sasargeblod, sasamarTlom daadgina, rom Careva ar ganxorcielda
kanonis Sesabamisad. gadawyvetileba sainteresoa im mxriv, rom evropulma sa-
samarTlom daadgina, rom TvalTvalis ganxorcielebasa da momCivnis me-8 mux-
liT dacul uflebebSi Carevaze pasuxismgebeli saxelmwifo iyo. evropulma
sasamarTlom aRniSna, rom sadazRvevo kompania, miuxedavad imisa, rom kerZo
kompania iyo, delegirebuli uflebamosilebis farglebSi axorcielebda sa-
xelmwifo dazRvevis sqemas; amrigad, erovnuli kanonmdeblobis mixedviT is
sajaro xelisufali iyo. aqedan gamomdinare, momCivnis saqme gamoirCeva wina
saqmisgan _ de la flor kabrera espaneTis winaaRmdeg89 , sadac sasamarTlos
unda ganexila, daarRvia Tu ara espaneTma pozitiuri valdebulebi, uzrunve-
leyo piris piradi cxovrebis pativiscemis ufleba sadazRvevo kompaniis brZa-
nebis safuZvelze ganxorcielebuli TvalTvalis konteqstSi.

gadawyvetileba agreTve aRsaniSnavia, `Carevis~ sakiTxTan dakavSirebiT sa-
samarTlos mier gamovlenili midgomis TvalsazrisiT, kerZod, momCivnis saq-
mianobis monitoringi SezRuduli iyo da iTvaliswinebda mxolod sajaro siv-
rceSi mis mier ganxorcielebuli qmedebebis video da fotogadaRebas. amas-
Tan dakavSirebiT sasamarTlom aRniSna:

`momCivans mudmivad da intensiurad akvirdebodnen da mis qcevas videokame-
riT iRebdnen profesionalebi, romlebic moqmedebdnen sadazRvevo kompa-
niis mier miwodebuli instruqciebiT 4 sxvadasxva dros, 21 dRis manZilze.
gadaRebuli masala (rogorc videoCanawerebi, agreTve fotoebi) SeirCa da
miewoda eqsperts im mizniT, rom mas Seedgina daskvna da sabolood, xelaxla
Seefasebina, unda esargebla Tu ara momCivans sadazRvevo SeRavaTebiT~.

saqmis garemoebebidan gamomdinare, didi mniSvneloba eniWeba strasburgis
sasamarTlos mier TvalTvalis samarTlebrivi safuZvlis Sefasebas; sasamar-
Tlom aRniSna, rom TvalTvali momCivnis piradi cxovrebis ufro naklebad
SemzRudavi RonisZieba iyo, vidre, magaliTad, satelefono mosmena.

sasamarTlom gaakritika uflebis borotad gamoyenebis prevenciisken mimar-
Tuli garantiebi: sakanonmdeblo CarCo ar iTvaliswinebda proceduras, rom-
lis meSveobiT moxdeboda sadazRvevo davebis gansazRvrul konteqstSi
TvalTvalze nebarTvis gacema da misi zedamxedveloba; TvalTvalis maqsima-
luri xangrZlivobis an misi sasamarTlos winaSe gasaCivrebis SesaZleblobe-
bis Sesaxeb detaluri informaciis ararsebobis dros, sadazRvevo kompani-

8 9 De La Flor Cabrera v. Spain, no. 10764/09, 27 May 2014.
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ebs (romlebic moqmedeben rogorc sajaro moxeleebi) miniWebuli hqondaT
farTo diskrecia, gadawyvetileba mieRoT im garemoebebis Taobaze, romle-
bic amarTlebdnen TvalTvalis RonisZiebas da mis xangrZlivobas. samarTleb-
rivi debulebebi `dumda~ im proceduraze, romelic daculi unda yofiliyo
TvalTvalis gziT Segrovebuli monacemebis Senaxvis, Semowmebis, gamoyene-
bis an ganadgurebis dros. sasamarTlom agreTve yuradReba gaamaxvila im faq-
tebze, rom momCivnis saqmeSi ramdenime sakiTxi gaurkveveli iyo:

1. im angariSis Senaxvis adgili da xangrZlivoba, romelic Seicavs sadavo kad-
rebsa da fotoebs;

2. pirebi, visTvisac zemoT xsenebuli masalebi xelmisawvdomi iyo;

3. arsebobda Tu ara samarTlebrivi saSualeba, romlis meSveobiT SesaZle-
beli iqneboda aRniSnuli angariSis gamoyenebis gasaCivreba.

***

gadawyvetilebaSi saqmeze i.i. TurqeTis winaaRmdeg (Y.Y. v. Turkey) 90  momCivani
iTxovda sqesis Secvlis operaciis gakeTebis uflebis miniWebas, Tumca mas
uari eTqva im safuZvliT, rom ueWvelad ar dasturdeboda misi uSviloba. erov-
nulma sasamarTloebma am sakiTxis ganxilvis dros gamoiyenes samoqalaqo ko-
deqsis me-40 muxli. mxareebs Soris sadavo ar gamxdara, rom momCivani opera-
ciis CatarebisTvis saWiro sxva moTxovnebs akmayofilebda. aplikants sabo-
lood 2013 wels misces operaciis gakeTebis ufleba, mis pirvel ganacxadze
uaris Tqmidan xuTi wlisa da Svidi Tvis Semdeg.

erovnul sasamarTlos momCivnis moTxovnaze gadawyvetilebis miRebis dros
ar ganuxilavs, SeeZlo Tu ara mas Svilis gaCena. evropuli sasamarTlos wina-
Se momCivani amtkicebda, rom winamdebare saqmeze dairRva konvenciis me-8 mux-
liT gaTvaliswinebuli piradi cxovrebis pativiscemis ufleba.

mocemulma saqmem wamoWra axali gansaxilveli sakiTxi, romelzec sasamar-
Tlos transseqsualebTan dakavSirebuli sxva saqmeebis ganxilvisas ar um-
sjelia. kerZod, strasburgis sasamarTlos unda Seefasebina, sqesis Secvlas-
Tan dakavSirebiT, momCivnisTvis dadgenili pirobebi ramdenad Tavsebadi iyo
konvenciis me-8 muxlTan. adrindel saqmeebSi sasamarTlo ZiriTadad afaseb-
da sqesis Secvlis operaciis Semdgom transseqsualebis mier me-8 muxliT gaT-
valiswinebuli uflebebiT sargeblobis SezRudvis kanonierebas (ix. qristi-
ne gudvini gaerTianebuli samefos winaaRmdeg [didi palata] 91, van kuki ger-
maniis winaaRmdeg92  da hamalaineni fineTis winaaRmdeg [didi palata] 93 ).

gadawyvetileba sainteresoa, radgan evropulma sasamarTlom gadawyvita
momCivnis saqme gamoekvlia me-8 muxliT dacul mis uflebebSi Carevis kuT-

9 0 Y.Y. v. Turkey, no. 14793/08, ECHR 2015.
9 1 Christine Goodwin v. the United Kingdom [GC], no. 28957/95, § 90, ECHR 2002-VI.
9 2 Van Kuck v. Germany, no. 35968/97, § 69, ECHR 2003-VII.
9 3 Hamalainen v. Finland [GC], no. 37359/09, § 67, ECHR 2014, see Annual Report 2014.
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xiT, vidre emsjela, iqneboda Tu ara aplikantisTvis sqesis Secvlis operaci-
aze uaris Tqma me-8 muxliT gaTvaliswinebuli uflebis darRveva. sasamar-
Tlom daadgina, rom operaciaze uari warmoadgenda momCivnis piradi cxov-
rebis pativiscemis uflebaSi Carevas, kerZod, seqsualuri identobisa da pi-
rovnuli ganviTarebis Sesaxeb, mis mier arCeuli sqesis Sesabamisad.

sasamarTlom aRniSna, rom sqesis Secvlis operacia SeiZleba iyos saxelmwi-
fos mier regulirebadi sakiTxi, janmrTelobis dacvasTan dakavSirebuli mi-
zezebis gamo. miuxedavad amisa, sasamarTlom Riad datova sakiTxi _ sqesis Sec-
vlis operaciis gakeTebisTvis erovnuli kanonmdeblobiT gaTvaliswinebu-
li moTxovna, kerZod, uSviloba, emsaxureboda Tu ara janmrTelobis dacvis
legitimuri miznis miRwevas.

sasamarTlom yuradReba gaamaxvila Carevis aucileblobaze, mxedvelobaSi mi-
iRo ra xelisuflebisTvis mikuTvnebuli Tavisufali Sefasebis farglebi, ro-
ca is kanons gamoscems sqesis Secvlis operaciis xelmisawvdomobisa da axali
sqesis iuridiuli aRiarebis Sesaxeb; Sefasebis farglebi ganisazRvreba uf-
lebis arsidan gamomdinare, agreTve am mimarTulebiT erovnuli da evropu-
li tendenciebis gaTvaliswinebiT. sasamarTlom, sxva sakiTxebTan erTad, ga-
moikvlia, rom evropis sabWos wevr Zalian bevr qveyanaSi sqesis Secvlis ope-
racia transseqsualebisaTvis xelmisawvdomi iyo da xdeboda operaciis Sem-
dgomi sqesis samarTlebrivi aRiareba. zogierTi qveyana iuridiulad aRiarebs
axal sqess mxolod im SemTxvevaSi, Tu pirs gakeTebuli aqvs sqesis Secvlis
operacia da/an is uSviloa. gansazRvrulma saxelmwifoebma sul cota xnis win
gaauqmes uSvilobis moTxovna, rogorc axali sqesis iuridiulad aRiarebis
winapiroba. garda amisa, im qveynebSi, sadac aRniSnuli moTxovna kvlav arse-
bobs, fertiloba sadavo sakiTxi xdeba mxolod operaciis Semdeg. winamdeba-
re saqmeSi erovnuli sasamarTlos Tavdapirveli gadawyvetilebebis gaTva-
liswinebiT, unda vivaraudoT, rom unayofobasTan dakavSirebuli moTxovna
unda Sesruldes sqesis Secvlis operaciis gakeTebis uflebamosilebis miRe-
bamde. momCivnis moTxovnaze uaris Tqmis gasamarTleblad wardgenili rele-
vanturi argumentebi sasamarTlom ar miiCnia sakmarisad. aRniSnulidan ga-
momdinare, evropulma sasamarTlom konvenciis me-8 muxlis darRveva daad-
gina.

***

gadawyvetileba saqmeze i. sloveniis winaaRmdeg (Y. v. Slovenia) 94  exeboda sa-
samarTlo procesze braldebulis mier gaupatiurebis msxverplis jvaredin
dakiTxvas da saqmis ganxilvis dros msxverplis pirovnuli xelSeuxeblobis
dacvis sakiTxs.

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali mdi-
daria saqmeebiT, sadac sasamarTlom imsjela, daicva Tu ara erovnulma sasa-
marTloebma samarTliani balansi braldebulis uflebebsa da sxva imperati-
vebs, magaliTad, usafrTxoebis sakiTxebs an msxverplTa da mowmeTa intere-
sebs Soris. saqmeSi i. sloveniis winaaRmdeg warmodgenilia Sepirispirebuli

9 4 Y. v. Slovenia, no. 41107/10, ECHR 2015 (extracts).
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uflebebisa da interesebis SeTanxmebis axali xedva. momCivani amtkicebda, rom
misi piradi cxovrebis pativiscemis ufleba, ganxiluli pirovnuli xelSeu-
xeblobis WrilSi, dairRva imis gamo, rom saqmis ganmxilvelma sasamarTlom
ver SeZlo misi dacva, braldebulis mier dakiTxvis dros dasmuli Seufere-
beli da uxamsi kiTxvebisgan. sasamarTlos mier msgavsi saqmis Seswavlisas, pi-
riqiT, braldebuli davobda, dacvis uflebis darRvevis Taobaze im safuZ-
vliT, rom mas ar SeeZlo mowmeebis pirdapiri dakiTxva.

aplikanti amtkicebda, rom X-ma gaaupatiura. danaSaulis dros is iyo aras-
rulwlovani, xolo X ojaxis axlobeli. momCivnis Cveneba saqmeSi arsebuli
erTaderTi pirdapiri mtkicebuleba iyo. sasamarTlos mier ganxiluli sxva
mtkicebulebebi winaaRmdegobrivi iyo. braldebuls piradad mieniWa ufleba
jvaredinad daekiTxa momCivani samarTalwarmoebis farglebSi sasamarTlos
mier gamarTul or procesze.

imis dasadgenad, saqmis ganmxilvelma sasamarTlom daicva Tu ara saTanado
balansi momCivnis me-8 muxlis interesebsa da braldebulis mier me-6 muxliT
garantirebuli dacvis uflebis gamoyenebas Soris, strasburgis sasamarTlom
amosaval wertilad miiCnia is uaryofiTi gavlena, romelic seqsualuri Za-
ladobis msxverplsa da braldebuls Soris pirdapirma konfrontaciam SeiZ-
leba gamoiwvios msxverplisTvis. sasamarTlos mosazrebiT, aseTi konfron-
tacia moicavs msxverplisTvis axali travmis miyenebis risks, rac erovnuli
sasamarTloebisgan moiTxovs braldebulis mier dazaralebulis jvaredini
dakiTxvis yuradRebiT Seswavlas, gansakuTrebiT maSin, roca dazaralebulis-
Tvis dasmuli SekiTxvebi intimuri xasiaTisaa.

momCivnis saqmis garemoebebidan gamomdinare, strasburgis sasamarTlom da-
adgina, rom erovnulma sasamarTlom ar daicva saTanado balansi saqmeSi Sepi-
rispirebul uflebebs Soris. sxva sakiTxebTan erTad, sasamarTlom aRniSna,
rom braldebuls nebarTva mieca momCivnisTvis Zalian piraduli kiTxvebi da-
esva, romelTa nawili miCneul iqna, rom gankuTvnili iyo ara aplikantis mier
micemuli Cvenebis sandoobis eWvqveS dasayeneblad, aramed misi pirovnebis
dasamcireblad; zogjer braldebulis kiTxvebi utoldeboda Seuracxmyofel
ciliswamebas. miuxedavad imisa, rom sasamarTlo dasaSvebad miiCnevs dacvis
mxaris uflebas, Sedaveboda momCivnis Cvenebis sandoobas, man miiCnia, rom
jvaredini dakiTxva ar unda gamoiyenebodes, rogorc mowmeebis daSinebis an
damcirebis saSualeba. strasburgis sasamarTlos mosazrebiT, imis gaTvalis-
winebiT, rom momCivani pirdapir daikiTxa detalurad da Tan im kacis mier,
romelsac brals debda seqsualur ZaladobaSi, sxdomis Tavmjdomares unda
uzrunveleyo momCivnis pirovnuli xelSeuxeblobis adekvaturi dacva. sabo-
lood, mosamarTlem daarRvia dakisrebuli pasuxismgebloba, vinaidan dakiT-
xvis dros is ar Caeria konkretul kiTxvebTan dakavSirebiT. aseve aRsaniSna-
via, rom strasburgis sasamarTlom darRveva daadgina im formasTan dakavSi-
rebiTac, romlis mixedviT sasamarTlo procesze ginekologiis dargSi eq-
sperts ufleba mieca kiTxvebi daesva momCivnisTvis. eqsperti dainiSna gamom-
Ziebeli mosamarTlis mier im mizniT, rom daedgina hqonda Tu ara momCivans
sqesobrivi kavSiri braldebulTan. sasamarTlo procesze eqsperts hqonda
ufleba kiTxvebi daesva momCivnisTvis braldebis formiT im sakiTxebTan da-
kavSirebiT, romlebic ar ukavSirdeboda misi daniSvnis mizans da eqceoda
braldebis mxarisa da sasamarTlo xelisuflebis kompetenciis farglebSi.
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aRniSnulma faqtma momCivnisTvis damatebiTi stresi gamoiwvia. strasburgis
sasamarTlom aRniSna, rom sasamarTlo organoebi valdebulni arian uzrun-
velyon, rom procesis monawile sxva pirebi, romlebic gamoZaxebulni arian
gamoZiebis an gadawyvetilebis miRebis procesis dasaxmareblad, dazarale-
bulebsa da sxva mowmeebs unda moepyran Rirseulad da stresi ar unda gamoiw-
vion.

***

gadawyvetilebaSi saqmeze i. TurqeTis winaaRmdeg (ganCineba) (Y v. Turkey
(dec.)) 95  momCivani asaCivrebda informaciis gamxelas imis Taobaze, rom daava-
debuli iyo SidsiT im saavadmyofos TanamSromlebisTvis, sadac gulis was-
vlis Sedegad moaTavses. aplikanti saavadmyofoSi ugono mdgomareobaSi mi-
iyvanes, Sesabamisad, is ver gaamJRavnebda, rom SidsiT daavadebuli iyo. misma
naTesavebma aRniSnulis Taobaze informacia miawodes saswrafo daxmarebis
gamoZaxebul ekipaJs. momCivani davobda, rom saswrafo daxmarebis ekipaJma
informacia gaumJRavna saavadmyofos rogorc samedicino, aseve administra-
ciul personals, konvenciis me-8 muxliT daculi misi piradi cxovrebis pa-
tiviscemis uflebis darRveviT.

winamdebare saqmeSi mTavar samarTlebriv sakiTxs warmoadgens Semdegi: saa-
vadmyofoSi SidsiT daavadebuli pacientis miRebis dros, ramdenad unda iyos
daculi misi samedicino monacemebi. Sidsis mqone pirebTan dakavSirebuli in-
formaciis konfidencialurobis dacva adamianis uflebaTa evropulma sasa-
marTlom gamoikvlia samedicino dokumentaciis arasanqcirebuli xelmisaw-
vdomobis (i fineTis winaaRmdeg96 ) da sasamarTlos winaSe saqmis warmoebis
konteqstSi (z fineTis winaaRmdeg97  da c.c. espaneTis winaaRmdeg98 ). stras-
burgis sasamarTlom kidev erTxel daadastura, rom SidsiT daavadebuli ada-
mianebi warmoadgendnen mowyvlad jgufs (ixileT, kiutini ruseTis winaaR-
mdeg99 ) da xazgasmiT aRniSna maT Sesaxeb samedicino informaciis konfiden-
cialurad Senaxvis mniSvneloba (z fineTis winaaRmdeg). sasamarTlom ganac-
xada, rom aiv-dadebiTi pacientis mdgomareobasTan dakavSirebuli informa-
ciis saavadmyofos personalisTvis gamJRavneba, garkveul SemTxvevebSi, Se-
iZleba iyos relevanturi da aucilebeli, rac Sedis rogorc pacientisa da
saavadmyofoSi samedicino personalis, aseve sxva pacientebis interesebSi.
msgavs saqmeebSi mniSvnelovani iyo imis uzrunvelyofa, rom daavadebis Tao-
baze informaciis mimRebi pirebi SeboWilebi iyvnen samedicino profesiis war-
momadgenlebisaTvis arsebuli konfidencialurobis wesebiT.

winamdebare saqmeze adamianis uflebaTa evropulma sasamarTlom saCivari
kargad dasabuTebulad ar miiCnia. am gadawyvetilebis miRebis dros, is daey-
rdno ramdenime garemoebas:

(i) erovnuli kanonmdeblobiT uzrunvelyofili iyo piradi cxovrebis pati-

9 5 Y v. Turkey (dec.), no. 648/10, 17 February 2015.
9 6 I. v. Finland, no. 20511/03, 17 July 2008.
9 7 Z v. Finland, 25 February 1997, Reports of Judgments and Decisions 1997-I.
9 8 C.C. v. Spain, no. 1425/06, 6 October 2009.
9 9 Kiyutin v. Russia, no. 2700/10, ECHR 2011, see Annual Report 2011.
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viscema da samedicino monacemebis konfidencialuroba; aRniSnuli uf-
lebis dacvis farglebi vrceldeboda yvelaze, vinc misi poziciisa da pro-
fesiidan gamomdinare pacientis janmrTelobasTan dakavSirebiT flob-
da informacias (es moicavda momCivnis saqmeSi arsebul yvela pirs, rom-
lebic gaurbodnen disciplinur sasjels an sisxlis samarTlis saqmis war-
moebas);

(ii) im faqts, rom momCivnis saqmeSi informaciis gamJRavneba moxda mkacrad
misi interesebidan gamomdinare;

(iii) saavadmyofos personalis usafrTxoebis uzrunvelyofisa da sazogado-
ebrivi janmrTelobis dacvis mizniT.

adamianis uflebaTa evropulma sasamarTlom xazgasmiT aRniSna ramdenad mniS-
vnelovani iyo nebismieri iseTi sensitiuri informaciis gamJRavnebisas, ro-
gorsac momCivnis saqmeSi hqonda adgili, Tavidan yofiliyo acilebuli paci-
entis stigmatizaciis nebismieri forma agreTve, am kuTxiT unda arsebobdes
sakmarisi garantiebi.

yvela relevanturi sakiTxis gaanalizebis Sedegad, strasburgis sasamarTlom
aRniSna: informacia imis Sesaxeb, rom momCivani SidsiT daavadebuli iyo gav-
rcelda samedicino personalis sxvadasxva wevrebs Soris, romlebic CarTul-
ni iyvnen mis mkurnalobaSi (im pirTa garda, romlebic pacientis mkurnaloba-
Si monawileobas ar iRebdnen) da aRniSnuli faqti ar arRvevda misi piradi cxov-
rebis pativiscemis uflebas.

sasamarTlom msgavsi gadawyvetileba miiRo, momCivnis saxelisa da misi daava-
debis miTiTebasTan dakavSirebiT im sasamarTlo gadawyvetilebaSi, romelic
arsad gamoqveynebula, arc sazogadoebisaTvis xelmisawvdomi iyo da miRe-
bul iqna, momCivnis mier saavadmyofos winaaRmdeg dawyebuli, werilobiTi ad-
ministraciuli proceduris Sedegad, zepiri mosmenis gareSe (SeadareT c.c.
espaneTis winaaRmdeg).

piradi da ojaxuri cxovrebis pativiscemis ufleba

saqme xoroSenko ruseTis winaaRmdeg [didi palata] (Khoroshenko v. Russia [GC]) 100

exeboda grZelvadian patimrobas da ojaxis vizitis uflebas. momCivani ruse-
Tis moqalaqe iyo. 1995 wels is mkvlelobaSi damnaSaved cnes da sasikvdilo
ganaCeni gamoutanes. 1999 wels misi sasjeli Seicvala samudamo patimrobiT
da momCivani gadaiyvanes specialuri reJimis mqone gamosasworebel koloni-
aSi. samudamo patimrobis (1999-2009) pirveli 10 wlis ganmavlobaSi, momCivan-
ze vrceldeboda `mkacri reJimi~. Sesabamisad, mas weliwadSi ori ojaxuri vi-
zitis ufleba hqonda: TiToeulis xangrZlivoba iyo 4 saaTi da daSvebuli iyo
mxolod 2 ojaxis wevris naxva; patimarsa da ojaxis wevrebs Soris SuSa iyo
ganTavsebuli da vizits Tvalyurs adevnebda cixis mcveli, romelic im dis-
tanciaze idga, rom SeeZlo saubris mosmena. patimars SeeZlo werilebis dawe-
ra, magram telefoniT ver sargeblobda (Tu ar iyo gadaudebeli saWiroeba).

100 Khoroshenko v. Russia [GC], no. 41418/04, ECHR 2015.
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adamianis uflebaTa evropuli sasamarTlos winaSe momCivani davobda, rom
ojaxis vizitebze dawesebuli sxvadasxva SezRudvebi arRvevda konvenciis me-
8 muxls calke aRebuls, iseve rogorc me-14 muxlTan erTobliobaSi. stras-
burgis sasamarTlom me-8 muxlis darRveva daadgina da miiCnia, rom ar arse-
bobda me-14 muxlis mixedviT imave faqtebis calkeuli Seswavlis saWiroeba.

rac Seexeba ojaxis wevrebis uflebas _ enaxaT momCivani, gadawyvetileba er-
Tgvarad ajamebs evropuli sasamarTlos praqtikas, evropis sabWos (wamebis
prevenciis komitetis CaTvliT), gaeros (samoqalaqo da politikuri ufle-
bebis Sesaxeb saerTaSoriso paqtis CaTvliT) da adamianis uflebaTa intera-
merikuli komisiis Sesabamis standartebs cixeSi ojaxuri vizitis uflebas-
Tan dakavSirebiT; gadawyvetileba aseve moicavs sasamarTlos mier ganxor-
cielebuli SedarebiTi kvlevis Sedegebis saintereso Sejamebas, romelic
exeba samudamo patimrobamisjili patimrebis ojaxis vizitebs.

gadawyvetilebaSi aseve moyvanilia strasburgis sasamarTlos poziciis Se-
jameba, romlis mixedviT saxelmwifoebma, sasjelis politikis gansazRvri-
sas, yuradReba unda gaamaxvilon patimrobis mizanze, moxdes msjavrdebul-
Ta reintegracia da reabilitacia. sasamarTlo gadawyvetilebis miRebisas da-
eyrdno ramdenime winare gadawyvetilebas (diksoni gaerTianebuli samefos
winaaRmdeg [didi palata] 101 ; vinteri da sxvebi gaerTianebuli samefos wi-
naaRmdeg [didi palata] 102 ; harakCievi da tolumovi bulgareTis winaaR-
mdeg103 ) da Sesabamis saerTaSoriso instrumentebs. aRsaniSnavia, rom dikso-
nis saqmeze xazgasmuli iyo grZelvadiani sasjelis bolos reabilitaciis gan-
sakuTrebuli mniSvneloba, xolo vinteris da sxvebis saqmeSi xazgasmuli iyo
piris gaTavisuflebis gansakuTrebuli mniSvneloba, mocemul saqmeSi ki sa-
samarTlom saxelmwifoebs daakisra aSkara valdebuleba, rom am kuTxiT iyos
proaqtiuli, sasjelis dasrulebis an gaTavisuflebis konteqstidan damou-
kideblad da gaiTvaliswinos cixeSi ojaxuri vizitebis mniSvneloba. sasamar-
Tlom didi mniSvneloba mianiWa wamebis prevenciis komitetis rekomendaci-
ebs, romlis mixedviT, grZelvadiani patimrobis reJimis dros unda moxdes
misi uaryofiTi efeqtebis kompensacia.

***

gadawyvetileba ramadani maltis winaaRmdeg (Ramadan v. Malta) 104  exeboda
mopovebuli moqalaqeobis gauqmebis sakiTxs.

egvipturi warmoSobis momCivanma, maltis moqalaqesTan qorwinebis Sedegad,
1993 wels miiRo maltis moqalaqeoba. maT erTi bavSvi SeeZinaT. 1998 wels qor-
wineba baTilad iqna cnobili. momCivanma meored iqorwina maltaSi, amjerad
rus qalbatonze, visTanac mas ori Svili SeeZina da orives mieniWa maltis mo-
qalaqeoba. 2007 wels xelisuflebam momCivans moqalaqeoba CamoarTva im sa-
fuZvliT, rom maltis moqalaqesTan misi qorwineba fiqtiuri iyo, radgan mal-

101 Dickson v. the United Kingdom [GC], no. 44362/04, § 75, ECHR 2007-V.
102 Vinter and Others v. the United Kingdom [GC], nos. 66069/09 and others, §§ 111-16, ECHR 2013 (extracts).
103 Harakchiev and Tolumov v. Bulgaria, nos. 15018/11 and 61199/12, §§ 243-46 and 265, ECHR 2014 (extracts).
104 Ramadan v. Malta, no 76136/12, ECHR 2016
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tis moqalaqeobis miReba iyo erTaderTi mizezi, ris gamoc man ojaxi Seqmna.
momCivanma, romelsac warmoadgenda advokati, gadawyvetilebis miRebamde xe-
lisuflebas warudgina axsna-ganmartebebi; mogvianebiT ki aRniSnuli gadaw-
yvetilebis winaaRmdeg man warumateblad aRZra sakonstitucio sarCeli.

momCivani amtkicebda, rom misTvis moqalaqeobis CamorTmevis Sesaxeb gadaw-
yvetileba arRvevda konvenciis me-8 muxliT gaTvaliswinebul uflebebs; sxva
sakiTxebTan erTad aplikanti amtkicebda, rom am gadawyvetilebis Sedegad is
moqalaqeobis armqone piri gaxda, vinaidan man maltis moqalaqeobis misaRe-
bad, uari Tqva egviptis moqalaqeobaze da axla gaZevebis riskis qveS idga. sa-
samarTlom sapirispiro gadawyvetileba miiRo.

wina saqmeebSi evropulma sasamarTlom daadgina, miuxedavad imisa, rom konven-
ciiT an misi damatebiTi oqmebiT ar aris uzrunvelyofili moqalaqeobis uf-
leba, iqidan gamomdinare, rom moqalaqeobis CamorTmeva did gavlenas axdens
piris piradi cxovrebis uflebaze, sasamarTlo ver gamoricxavs imis SesaZleb-
lobas, rom moqalaqeobis TviTneburma CamorTmevam gansazRvrul garemoebebSi
SeiZleba warmoSvas konvenciis me-8 muxlTan dakavSirebuli sakiTxi (karasevi
fineTis winaaRmdeg(ganCineba) 105 ), slivenko da sxvebi latviis winaaRmdeg
(latvia) 106 , savoia da bounegro italiis winaaRmdeg (ganCineba) 107  da jeno-
vese maltis winaaRmdeg108 ). aRsaniSnavia, rom am konteqstSi adamianis ufleba-
Ta evropuli sasamarTlos winaSe wardgenili saqmeebis umetesoba exeboda mo-
qalaqeobis mopovebis uflebasa da moqalaqeobis mopovebaze uars, winamdeba-
re saqme iyo pirveli, sadac sasamarTlos unda emsjela moqalaqeobis gauqme-
bis sakiTxze. evropulma sasamarTlom aRniSna, rom piris pirad da ojaxur cxov-
rebaze erTi da igive gavlena SeiZleba moaxdinos rogorc dabadebiT, agreTve
sxva gziT mopovebuli moqalaqeobis CamorTmevam. ar arsebobda raime mizezi,
raTa gamijnuliyo zemoT mocemuli ori situacia; Sesabamisad, maT mimarT ga-
moyenebuli unda iqnes erTi da igive teqsti. amrigad, iqidan gamomdinare, rom
moqalaqeobis CamorTmeva did gavlenas axdens piris piradi cxovrebis ufle-
baze, konkretul garemoebebSi misma TviTneburma CamorTmevam SeiZleba war-
moSvas me-8 muxlTan dakavSirebuli sakiTxi.

sasamarTlos analizi imis Sesaxeb, arRvevda Tu ara momCivnisaTvis maltis
moqalaqeobis CamorTmeva konvenciis me-8 muxls, eyrdnoboda or mosazre-
bas: pirveli, moqalaqeobis CamorTmevis Sesaxeb gadawyvetileba iyo Tu ara
TviTneburi da meore, ra gavlena eqneboda gadawyvetilebas momCivnis moma-
val cxovrebaze.

adamianis uflebaTa evropulma sasamarTlom aRniSna, rom momCivnisaTvis mo-
qalaqeobis CamorTmeva efuZneboda mkafio samarTlebriv safuZvlebs da pro-
ceduruli garantiebis Sesabamisad, momCivans mieca SesaZlebloba monawile-
oba mieRo saqmis ganxilvaSi da esargebla Sidasaxelmwifoebrivi samarTleb-
rivi dacvis saSualebebiT. garda amisa, strasburgis sasamarTlom yuradReba

105 Karassev v. Finland (dec.), # 31414/96, ECHR 1999-II
106 Slivenko and Others v. Latvia (dec.) [GC], no. 48321/99, § 77, ECHR 2002-II (extracts)
107 Savoia and Bounegru v. Italy (dec.), no. 8407/05, 11 July 2006.
108 Genovese v. Malta, no. 53124/09, § 30, 11 October 2011.
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gaamaxvila im garemoebaze, rom moqalaqeobis CamorTmevis Sesaxeb gadawyve-
tilebis miReba droSi gaWianurda, vinaidan momCivnis qorwinebis gauqmebidan
moqalaqeobis CamorTmevis Sesaxeb gadawyvetilebis miRebamde didi dro iyo
gasuli. amasTan dakavSirebiT, sasamarTlom aRiniSna, rom am garemoebas ap-
likantisaTvis ziani ar miuyenebia, piriqiT, is agrZelebda im uflebebiT sar-
geblobas, rasac moicavda moqalaqeoba (SedarebisTvis ix. kaftailova lat-
viis winaaRmdeg [didi palata] 109 ); evropulma sasamarTlom mxedvelobaSi mi-
iRo is faqti, rom arsebuli mdgomareoba gamomdinareobda momCivnis TaRli-
Turi qcevidan da saxelmwifos mier miRebuli sadavod gamxdari gadawyveti-
leba metwilad mis mier ganxorcielebuli qmedebebisa da gakeTebuli arCeva-
nis Sedegi iyo (SedarebisTvis ix. Sevanova latviis winaaRmdeg [didi pala-
ta] 110 ).

rac Seexeba moqalaqeobis CamorTmevis Sedegebs, sasamarTlom daadgina, rom
momCivani amJamad ar idga maltidan gaZevebis riskis qveS (Sesabamisad, ar war-
moadgenda me-8 muxlis darRvevis msxverpls). mas kvlav SeeZlo maltaSi cxov-
reba da biznes saqmianobis ganxorcieleba; amasTanave, aplikants SeeZlo gan-
cxadeba waredgina binadrobis nebarTvis mopovebis Sesaxeb, rac mas sabolo-
od moqalaqeobis mopovebis uflebis mqone pirad aqcevda. momCivanma saCiva-
ri ar daafuZna im garemoebas, rom mas egviptis moqalaqeobaze uaris Tqma mo-
uwia; aseve ar warmoudgenia Sesabamisi argumenti, rom ver SeZlebda egviptis
moqalaqeobis xelaxla miRebas.

***

gadawyvetilebaSi saqmeze K2 gaerTianebuli samefos winaaRmdeg (ganCine-
ba) (K2 v. The United Kingdom (dec)111  sasamarTlom ganixila testi TviTnebobis
SefasebisTvis moqalaqeobis CamorTmevis konteqstSi. momCivanma, naturali-
zebulma britaneTis moqalaqem, datova didi britaneTi aRkveTis arasapatim-
ro RonisZiebis pirobebis darRveviT. qveynis gareT yofnisas, saxelmwifo mi-
nistrma112  gamosca brZaneba, rom momCivans CamoerTvas moqalaqeoba im safuZ-
veliT, rom aRniSnuli sazogadoebisTvis sasargeblo iqneboda, igi eWvmita-
nili iyo teroristul aqtivobebSi da hqonda kavSiri mraval islamist eqstre-
mistTan. man orive gadawyvetileba uSedegod gaasaCivra.

adamianis uflebaTa evropuli sasamarTlos winaSe momCivani amtkicebda, rom
mis mimarT gamoyenebuli zomebiT irRveoda Tavisi piradi da ojaxuri cxov-
rebis xelSeuxeblobis ufleba. aseve ganacxada, rom adgili hqonda araadek-
vatur procedurul garantiebs me-8 muxliT garantirebuli uflebebis uz-
runvelsayofad, radganac naTlad ar mJRavndeboda, rom igi safrTxes uqmni-
da erovnul uSiSroebas da zemoT aRniSnuli brZaneba imas niSnavda, rom mas
ar SeeZlo efeqturad mieRo monawileoba samarTalwarmoebaSi. sasamarTlom
momCivnis saCivari ar cno dasaSvebad, rogorc aSkarad dausabuTebeli. pir-

109 Kaftailova v. Latvia (striking out) [GC], no. 59643/00, § 53, 7 December 2007.
110 Shevanova v. Latvia (striking out) [GC], no. 58822/00, § 49, 7 December 2007.
111 K2 v. the United Kingdom (dec.), no. 42387/13, 7 February 2017.
112 saxelmwifo ministri, romelic aregulirebs sagareo urTierTobebs inglissa da uelsSi.
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vel rigSi, sasamarTlom daadastura, rom TviTneburma uarma (genovesi mal-
tis winaaRmdeg113 , ramadani maltis winaaRmdeg114 ) an moqalaqeobis Camor-
Tmevam SeiZleba garkveul garemoebebSi warmoSvas me-8 muxliT gaTvaliswi-
nebuli sakiTxebi, piris pirad cxovrebaze misi gavlenis gamo. imis gansazRvri-
sas, moqalaqeobis gauqmeba warmoadgenda Tu ara me-8 muxlis darRvevas, unda
gamoiyos ori calkeuli sakiTxi: iyo Tu ara moqalaqeobis CamorTmeva TviT-
neburi da ra Sedegebi gamoiwvia man momCivnisTvis.

meore, strasburgis sasamarTlom daadastura, saqmeSi ramadani maltis wi-
naaRmdeg115  gamoyenebuli midgoma, rom TviTnebobis gansazRvrisas ganixi-
lavs, iyo Tu ara moqalaqeobis CamorTmeva kanonis Sesabamisi; mosdevda Tu
ara mas aucilebeli proceduruli garantiebi, maT Soris, hqonda Tu ara moqa-
laqeoba CamorTmeul pirs, sasamarTlos winaSe gasaCivrebis SesaZlebloba
relevanturi garantiebis Sesabamisad da moqmedebda Tu ara xelisufleba
gulmodgined da swrafad.

mesame, sasamarTlom piris moqalaqeobis CamorTmevis Sesaxeb gadawyvetile-
bis Sefasebisas daadgina, rom igi unda Seesabamebodes `TviTnebobis~ stan-
darts, romelic proporciulobaze ufro mkacri standartia. momCivnis saq-
meSi am principebis gamoyenebisas sasamarTlom daadgina, rom moqalaqeobis
CamorTmeva ar iyo TviTneburi. momCivnis argumentTan dakavSirebiT, gansa-
kuTrebuli yuradReba eTmoboda, im faqts, rom mas Sidasaxelmwifoebrivi
procedurebis dros ar usargeblia proceduruli garantiebiT: pirvel rig-
Si, radgan naTlad ar mJRavndeboda, rom igi safrTxes uqmnida erovnul usaf-
rTxoebas da meore rigSi, imis gamo, rom didi britaneTis moqalaqeobis Ca-
morTmevis gamo mas xeli SeeSala moqalaqeobis Taobaze misi saapelacio sar-
Celis gadawyvetilebis gamotanisas efeqtur monawileobaSi. Sidasaxelmwi-
foebrivi samarTalwarmoebis samarTlianobis ganxilvisas, sasamarTlom sxva
sakiTxebTan erTad daadgina, rom isini me-8 muxlTan SesabamisobaSi iyvnen da
eWvqveS ar ayenebdnen erovnuli sasamarTloebis daskvnebs imis Taobaze, rom
ar arsebobda mkafio, obieqturi mtkicebuleba, romlis Tanaxmad, momCivans
ar SeeZlo advokatebis informireba iurisdiqciis farglebs gareT. rac See-
xeba moqalaqeobis CamorTmevas, sasamarTlom aRniSna, rom momCivanma moipo-
va sudanis moqalaqeoba da Sesabamisad, warmoadgenda moqalaqeobis armqone
pirs.Uufro metic, momCivanma ar daasabuTa ganacxadi, rom Tavisi meuRle da
Svili iyvnen didi britaneTis moqalaqeebi. nebismier SemTxvevaSi, maT Tavi-
suflad SeeZloT sudanSi gadasvla da moqalaqeobis miReba. gadawyvetileba
mniSvnelovania im TvalsazrisiT, rom sasamarTlos pirvelad unda ganexila
moqalaqeobis CamorTmevis faqti terorizmisa da erovnuli usafrTxoebis
konteqstSi.

113 Genovese v. Malta, no. 53124/09, § 30, 11 October 2011.
114 Ramadan v. Malta, no. 76136/12, § 85, ECHR 2016 (extracts).
115 Ramadan v. Malta, no 76136/12, §  85.
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ojaxuri cxovreba

gadawyvetileba saqmeze penCevi bulgareTis winaaRmdeg (Penchevi v. Bulgaria) 116

exeboda dedasTan sacxovreblad sazRvargareT gadasvlaze bavSvisTvis ua-
ris Tqmas. sakasacio sasamarTlom, qveda instanciis sasamarTloebis midgo-
misgan gansxvavebiT, momCivans ar daukmayofila moTxovna imis Taobaze, rom
bavSvs daetovebina bulgareTi da darCeniliyo dedasTan erTad germaniaSi,
sadac is asrulebda sadoqtoro programas. gadawyvetileba efuZneboda Sida
kanonmdeblobas, romelic iTxovda orive mSoblis Tanxmobas bavSvisTvis
qveynis datovebis nebarTvis gasacemad. mamam uari ganacxada Tanxmobaze.
erovnuli samarTalwarmoeba gagrZelda TiTqmis ori weli da sami Tve. erov-
nulma sasamarTloebma sabolood neba misces bavSvs, rom germaniaSi dedas-
Tan erTad ecxovra. momCivnebi (deda da Svili) davobdnen, rom bavSvisTvis
bulgareTis datovebaze uaris Tqma warmoadgenda maTi ojaxuri cxovrebis
pativiscemis uflebaSi Carevas.

adamianis uflebaTa evropulma sasamarTlom daadgina, rom winamdebare saqme-
ze dairRva konvenciis me-8 muxli. gadawyvetileba sainteresoa, radgan saqmis
faqtobrivi garemoebebi ar exeba bavSvis mzrunvelobas, meurveobas an haagis
konvenciiT gaTvaliswinebul sakiTxebs. strasburgis sasamarTlos mier Cata-
rebuli gamoZieba miznad isaxavda daedgina, iwvevda Tu ara bavSvisTvis uaris
Tqma _ gahyoloda dedas sxva qveyanaSi, momCivnebis ojaxuri cxovrebis pati-
viscemis uflebis darRvevas. amasTan dakavSirebiT, sasamarTlos unda ganesaz-
Rvra, ramdenad iyo bavSvis interesebi gaTvaliswinebuli am konteqstSi.

strasburgis sasamarTlom daadgina, rom samarTalwarmoebis periodis gan-
mavlobaSi dedisa da Svilis daSoreba warmoadgenda orive momCivnis ojaxuri
cxovrebis pativiscemis uflebaSi Carevas. Sida kanonmdeblobis safuZvelze
bavSvis sazRvargareT gamgzavrebisTvis orive mSoblis Tanxmoba iyo saval-
debulo; Sesabamisad, Careva gaTvaliswinebuli iyo erovnuli kanonmdeblo-
biT. ufro metic, is emsaxureboda legitimur mizans, konkretulad, bavSvis
mamis uflebebis dacvas. winamdebare saqmeze mTavar gansaxilvel sakiTxs war-
moadgenda ramdenad aucilebeli iyo Careva saqmis faqtobrivi garemoebebi-
dan gamomdinare. am sakiTxTan dakavSirebiT, sasamarTlom daadgina Semdegi:

(i) sakasacio sasamarTlom ar gaiTvaliswina saqmis garemoebebi, Tumca mom-
Civnebis situaciasTan mimarTebiT gamoiyena formaluri da meqanikuri mid-
goma, romelic daafuZna Sida kanonmdeblobiT daregulirebul mSobelTa
Tanxmobis moTxovnaze. man arc erT stadiaze ar gamoikvlia, dairRveoda
Tu ara bavSvis interesebi sacxovreblad dedasTan, germaniaSi gadasvliT.
amasTanave, sakasacio sasamarTlos mxedvelobaSi ar miuRia momCivnebis si-
tuacia, magaliTad, is faqti, rom bavSvs bulgareTSi mama ar uvlida;

(ii) sakasacio sasamarTlom uari daafuZna agreTve im garemoebas, rom momCi-
vanma dauSva teqnikuri Secdoma, rodesac sarCelSi ar daakonkreta, ro-
mel qveyanaSi undoda sacxovreblad gadasvla;

(iii) Sida sasamarTlos saqmis ganxilvis vadam seriozuli da uaryofiTi gavle-

116 Penchevi v. Bulgaria, no. 77818/12, 10 February 2015.



65
www.supremecourt.ge

mniSvnelovani gadawyvetilebebisa da ganCinebebis krebulimniSvnelovani gadawyvetilebebisa da ganCinebebis krebulimniSvnelovani gadawyvetilebebisa da ganCinebebis krebulimniSvnelovani gadawyvetilebebisa da ganCinebebis krebulimniSvnelovani gadawyvetilebebisa da ganCinebebis krebuli

na iqonia momCivnebis erTad cxovrebis SesaZleblobaze da gamoiwvia maTi
gancalkevebis (daSorebis) gaxangrZliveba, rac ar Seesabameboda konven-
ciis me-8 muxliT dacul uflebebs.

zemoT aRniSnulis gaTvaliswinebiT, strasburgis sasamarTlom daadgina, rom
ar iyo aucilebeli calke ganxiluliyo, saqmis faqtobrivi garemoebebis Ta-
naxmad, dairRva Tu ara konvenciis me-4 oqmis me-2 muxli.

***

gadawyvetileba saqmeze zaieti rumineTis winaaRmdeg (Zaiet v. Romania) 117  exe-
boda Svilad ayvanis brZanebis gauqmebas, misi gacemidan ramdenime aTeuli
wlis Semdeg. momCivani Cvidmeti wlis iyo, rodesac is Svilad aiyvanes. momCi-
vans dac hyavda, romelic masTan erTad iSvila mSvilebelma qalma. am ukanas-
knelis gardacvalebis Semdeg aRmoCnda, rom mSvilebels ekuTvnoda wili tyis
nakveTidan, romelic mis ojaxs ukanonod CamoarTves. momCivans memkvidreo-
biT qonebis wilis naxevari ekuTvnoda. miuxedavad amisa, ganmcxadeblis dam
warmatebiT moaxerxa momCivnis Svilad ayvanis Sesaxeb brZanebis gauqmeba.
erovnulma sasamarTlom, romelmac ganixila saqme, daadgina, rom Svilad ay-
vanis mizani iyo dedobilisa da momCivnis ekonomikuri interesi da ara, mom-
CivnisTvis ukeTesi sacxovrebeli pirobebis Seqmna. Svilad ayvanis gauqmebis
Sesaxeb gadawyvetileba miRebul iqna momCivnis Svilad ayvanidan ocdaTer-
Tmeti, xolo mSvilebeli qalis gardacvalebidan Tvrameti wlis Semdeg. mom-
Civnis moTxovnebi ganxilul iqna konvenciis me-8 muxlisa da 1-li damatebiTi
oqmis 1-li muxlis safuZvelze.

strasburgis sasamarTlom daadgina, rom winamdebare saqmeze vrceldeboda
me-8 muxli, radgan Svilad ayvanis gauqmeba, misi kanonierad cnobidan ocda-
TerTmeti wlis Semdeg, gavlenas axdenda momCivnis ojaxuri cxovrebis pati-
viscemis uflebaze. erovnuli sasamarTlos gadawyvetileba _ Svilad ayvanis
gauqmebis Sesaxeb, warmoadgenda ganmcxadeblis me-8 muxliT dacul ufleba-
Si Carevas, vinaidan mSvilebelsa da Svilobils Soris urTierToba eqceva am
muxliT daculi uflebis sferoSi.

sasamarTlom eWvqveS daayena, iyo Tu ara uflebaSi Careva `kanonTan Sesabami-
si~, im garemoebis gaTvaliswinebiT, rom momCivnis dam Svilad ayvanis brZane-
bis gauqmeba im droisTvis arsebuli kanonmdeblobis safuZvelze moiTxova.
strasburgis sasamarTlom aseve gamoTqva eWvi miznis legitimurobasTan da-
kavSirebiT, gaiTvaliswina ra mizezebi, romelmac momCivnis das samarTalwar-
moebis dawyebisken ubiZga; kerZod, mas surda mSvilebeli qalis qonebas sru-
lad dapatroneboda. miuxedavad amisa, sasamarTlom gadawyvita, saqme ganexi-
la `aucileblobis~ doqtrinis TvalsazrisiT da emsjela erovnuli sasamar-
Tlos gadawyvetileba, ganmcxadeblis Svilad ayvanis gauqmebis Sesaxeb, iyo
Tu ara gamarTlebuli Sesabamisi da sakmarisi mizezebiT. sasamarTlom daad-
gina, rom `aucileblobis~ testi ar dakmayofilda, vinaidan sadavo gadawyve-
tileba iyo bundovani da aseTi radikaluri zomebis gamoyeneba ar iyo gamar-
Tlebuli.

117 Zaiet v. Romania, no. 44958/05, 24 March 2015.
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sasamarTlom pirvelad ganixila Svilad ayvanis brZanebis gauqmeba im gare-
moebebSi, rodesac mSvilebeli qali gardacvlili iyo da Svilobilma didi xnis
win miaRwia srulwlovanebas. gadawyvetileba sainteresoa, radgan sasamar-
Tlom daadgina Semdegi:

(i) ojaxis gayofa aris Zalian seriozuli xasiaTis Careva da nebismieri msgav-
si saxis moqmedeba unda iyos dasabuTebuli sakmarisad gasagebi da wonadi
mizezebiT, ara mxolod bavSvis interesebidan gamomdinare, aramed samar-
Tlebrivi gansazRvrulobis principis dacvis mizniT;

(ii) Svilad ayvanis brZanebis gauqmeba ar aris gaTvaliswinebuli, rogorc Svi-
lobilis winaaRmdeg gasatarebeli RonisZieba da SvilebasTan dakavSire-
buli samarTlebrivi debulebebi, pirvel rigSi, gankuTvnilia bavSvebis
sasargeblod da dasacavad;

(iii) Tu Semdgomi mtkicebuleba gamoarkvevs, rom Svilad ayvanis saboloo brZa-
neba efuZneboda TaRliTur an SecdomaSi Semyvan mtkicebulebas, mSvileb-
lisTvis ukanono brZanebis Sedegad miyenebuli nebismieri zianis Seswav-
lis dros, gadamwyveti mniSvneloba unda mieniWos bavSvis interesebs.

***

gadawyvetileba saqmeze papoSvili belgiis winaaRmdeg [didi palata] (Papos-
hvili v. Belgium [GC])118  exeboda mZime avadmyofi ucxoelis deportirebas, ro-
melic ojaxTan iZulebiT daSorebis riskis qveS idga (mas coli da sami Svili
hyavda). momCivani, saqarTvelos moqalaqe, idga deportaciisa da 10 wlis man-
Zilze belgiaSi dabrunebis akrZalvis saSiSroebis winaSe sazogadoebrivi in-
teresebidan gamomdinare (igi damnaSaved iqna cnobili ramdenime sisxlissa-
marTlebriv saqmeze). cixeSi yofnis dros mas mZime diagnozi dausves da mkur-
nalobdnen seriozul daavadebebs. iqedan gamomdinare, rom janmrTelobis
mdgomareobis gauaresebis motiviT, erovnuli sasamarTloebis winaSe mis mi-
er qveynidan gaZevebasTan dakavSirebiT wardgenili saCivari warumatebeli
aRmoCnda, momCivanma mimarTa adamianis uflebaTa evropul sasamarTlos. is
inter alia davobda, rom deportaciis Sedegad, meuRlisa da sami Svilisgan misi
iZulebiT gancalkeveba, warmoadgenda konvenciis me-8 muxlis darRvevas. aR-
saniSnavia, rom aplikantis col-Svils hqonda belgiaSi ganusazRvreli vadiT
darCenis ufleba. momCivani 2016 wlis ivnisSi gardaicvala.

didma palatam daadgina, rom misi gaZevebis Sedegad dairRveoda konvenciis
me-8 muxli.

didma palatam xazi gausva aRniSnuli muxliT uzrunvelyofil procedurul
valdebulebebs, raTa Seefasebina, janmrTelobis mdgomareobidan gamomdi-
nare, momCivnis gaZevebis gavlena mis ojaxur cxovrebaze; sasamarTlom gan-
marta, rom erovnul xelisuflebas unda Seefasebina, gaZevebis dros momCiv-
nis gansakuTrebuli mdgomareobis gaTvaliswinebiT, arsebobda Tu ara go-
nivruli molodini imisa, rom ojaxi saqarTveloSi gahyveboda mas; Tu ojaxi

118 Paposhvili v. Belgium [GC], no 41738/10, ECHR 2016
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ver SeZlebda saqarTveloSi momCivanTan erTad wasvlas, moiTxovda Tu ara
aplikantis ojaxuri cxovrebis pativiscemis ufleba misTvis belgiaSi darCe-
nis uflebis miniWebas darCenili sicocxlis manZilze. aRniSnuli faqtore-
bis Sefasebis gareSe momCivnis gaZeveba gamoiwvevda konvenciis me-8 muxlis
darRvevas.

***

gadawyvetileba saqmeze nazarenko ruseTis winaaRmdeg (Nazarenko v. Russia) 119

exeboda mamobis CamorTmevas, ris Semdegac momCivani srulad da avtomatu-
rad CamoSorda Svilis cxovrebas.

momCivansa da Tavis meuRles qorwinebis periodSi qaliSvili SeeZinaT. wyvi-
li mogvianebiT ganqorwinda; maT Svilze saerTo meurveoba hqondaT. Semdeg-
Si saqmeze dadgenil iqna, rom momCivani bavSvs zrdida da masze zrunavda da-
axloebiT xuTi wlis ganmavlobaSi. mas Semdeg, rac gasaCivrda momCivnis mamo-
bis sakiTxi, dadginda, rom is ar iyo bavSvis biologiuri mama. aRniSnulis ga-
mo, man bavSvTan mimarTebiT dakarga mSoblis uflebebi, maT Soris, urTier-
Tobis SenarCunebis ufleba. momCivnis saxeli amoiRes bavSvis dabadebis mow-
mobidan da Secvales bavSvis gvaric. erovnuli kanonmdebloba ar iTvaliswi-
nebda gamonakliss, romelic aplikants miscemda saSualebas, miuxedavad bio-
logiuri kavSiris ararsebobisa, bavSvTan SeenarCunebina nebismieri saxis ur-
TierToba.

adamianis uflebaTa evropuli sasamarTlos winaSe momCivani davobda, rom xe-
lisuflebam me-8 muxlis sawinaaRmdegod daarRvia misi ojaxuri cxovrebis
pativiscemis ufleba.

upirveles yovlisa, strasburgis sasamarTlos unda daedgina, biologiuri
kavSiris ararsebobis SemTxvevaSi, momCivansa da bavSvs Soris urTierToba
warmoadgenda Tu ara ojaxur cxovrebas. me-8 muxlis Sesabamisobis dadgeni-
sas sasamarTlom aRniSna, rom bavSvi daibada momCivnis qorwinebis dros da
maT Camoyalibebuli hqondaT Zlieri emociuri kavSiri, im rwmeniT, rom isini
mama-Svili arian. amasTan dakavSirebiT sasamarTlom daadastura, rom konven-
ciis me-8 muxlis miznebisTvis, biologiuri kavSiris ararseboba, ar uaryofs
ojaxuri cxovrebis arsebobas (ix. saqme kopf da liberda avstriis winaaR-
mdeg120 ). am sakiTxTan dakavSirebiT saqmis garemoebebia gadamwyveti.

momCivnis ojaxuri pativiscemis uflebis darRvevis gamoklevis dros, sasa-
marTlom gamoTqva mosazreba kanonmdeblobis sixistis Sesaxeb, romelic uk-
rZalavda momCivnis msgavs mdgomareobaSi myof adamianebs moepovebinaT bav-
SvebTan kontaqtis ufleba da ar iTvaliswinebda bavSvis saukeTeso intere-
sebisTvis upiratesobis miniWebas konkretuli garemoebebis arsebobisas. me-
8 muxli unda ganimartos rogorc saxelmwifoebisTvis dakisrebuli valde-
buleba, saqmis safuZvelze gamoikvlion aris Tu ara bavSvis interesebSi, Sei-
narCunos kontaqti im pirTan, visTanac ar aris biologiurad dakavSirebuli,

119 Nazarenko v. Russia, no. 39438/13, ECHR 2015.
120 Kopf and Liberda v. Austria, no. 1598/06, § 37, 17 January 2012.



68
www.supremecourt.ge

adamianis uflebaTa evropuli sasamarTlos mier 2015-2017 wlebSi miRebuliadamianis uflebaTa evropuli sasamarTlos mier 2015-2017 wlebSi miRebuliadamianis uflebaTa evropuli sasamarTlos mier 2015-2017 wlebSi miRebuliadamianis uflebaTa evropuli sasamarTlos mier 2015-2017 wlebSi miRebuliadamianis uflebaTa evropuli sasamarTlos mier 2015-2017 wlebSi miRebuli

magram uvlida mas sakmarisad didi xnis ganmavlobaSi.

rac Seexeba momCivnis saqmis faqtobriv garemoebebs, adamianis uflebaTa ev-
ropulma sasamarTlom daadgina, rom xelisufleba ar iTvaliswinebda raime
SesaZleblobas, momCivansa da bavSvs Soris ojaxuri kavSiri SeenarCunebina.
mamobis Sewyvetis Semdeg bavSvis cxovrebidan aplikantis avtomaturi da sru-
li CamoSoreba, bavSvis saukeTeso interesebis mxedvelobaSi miRebis gareSe,
rac ganpirobebuli iyo mouqneli erovnuli kanonmdeblobiT, warmoadgenda
aplikantis ojaxuri cxovrebis pativiscemis uflebis darRvevas.

aRniSnuli saqme sainteresoa, vinaidan is exeba me-8 muxlis safuZvelze war-
moSobil axal sakiTxs da amdidrebs precedentul samarTals ojaxuri cxov-
rebis Sesaxeb im pirebs Soris, romlebic biologiurad dakavSirebulni ar ari-
an. mocemuli saqme aseve adasturebs sasamarTlos mzadyofnas dawvrilebiT
Seiswavlos ojaxuri cxovrebis pativiscemis uflebiT sargeblobaze dawese-
buli avtomaturi SezRudvebi, rodesac saqme exeba bavSvis saukeTeso inte-
ress.

***

gadawyvetileba (arasaboloo121 ) saqmeze z.h. da r.h. Sveicariis winaaRmdeg
(Z.H. and R.H. v. Switzerland) 122  exeboda momCivnebisTvis religiuri qorwinebis
aRiarebaze uaris Tqmas da am uaris gavlenas maTi ojaxuri cxovrebis ufle-
baze.

momCivnebi, avRaneTis moqalaqeebi, TavSesafars iTxovdnen SveicariaSi. isi-
ni adre italiaSi daregistrirebulebi iyvnen, rogorc TavSesafris maZieb-
lebi. aplikantebi Sveicariis xelisuflebis winaSe wardgnen, rogorc daqor-
winebuli wyvili. momCivnebis gancxadebiT, maT iranSi religiuri wesiT iqor-
wines. pirveli momCivani qorwinebis dros 14 wlis, xolo meore momCivani 18
wlis iyo. maT Sveicariis xelisuflebis Sesabamisi organosTvis ar warudge-
niaT qorwinebis damadasturebeli dokumenti. momCivnebs TavSesafris moT-
xovnaze uari eTqvaT. meore momCivani daabrunes italiaSi. TavSesafris mini-
Webaze uarTan dakavSirebiT saapelacio samarTalwarmoebisas, erovnulma sa-
samarTloebma, sxva sakiTxebTan erTad, daadgines, rom momCivnebis qorwine-
ba iyo sajaro wesrigTan SeuTavsebeli, radgan Sveicariis kanonmdeblobiT
sqesobrivi kavSiris damyareba 16 wlis asaks miuRwevel pirTan sisxlis samar-
Tlis danaSauls warmoadgenda. aqedan gamomdinare, momCivnebs ar SeeZloT,
moeTxovaT konvenciis me-8 muxliT gaTvaliswinebuli ojaxuri cxovrebis uf-
lebiT sargebloba.

121 adamianis uflebaTa evropuli konvenciis 42-e muxlis Tanaxmad, palatebis gadawyvetilebebi
saboloo xdeba 44-e muxlis me-2 punqtis debulebebis Sesabamisad. kerZod, palatis gadawyve-
tileba saboloo xdeba: a) rodesac mxareebi acxadeben, rom isini ar iTxoven saqmis gadacemas
didi palatisaTvis; b) palatis gadawyvetilebis gamotanidan sami Tvis Semdeg, Tu did palataSi
saqmis gadacemis Txovna ar wardgenila; g) rodesac didi palatis kolegia uars acxadebs 43-
e muxlis safuZvelze wardgenili gadacemis Txovnis dakamyofilebaze. mas Semdeg, rac ga-
dawyvetileba saboloo gaxdeba, igi gadaecema evropis sabWos ministrTa komitets, gadawyve-
tilebis aRsrulebis zedamxedvelobisTvis.

122 Z.H. and R.H. v. Switzerland, no. 60119/12, 8 December 2015.



69
www.supremecourt.ge

mniSvnelovani gadawyvetilebebisa da ganCinebebis krebulimniSvnelovani gadawyvetilebebisa da ganCinebebis krebulimniSvnelovani gadawyvetilebebisa da ganCinebebis krebulimniSvnelovani gadawyvetilebebisa da ganCinebebis krebulimniSvnelovani gadawyvetilebebisa da ganCinebebis krebuli

adamianis uflebaTa evropuli sasamarTlos winaSe aplikantebi davobdnen,
rom meore momCivnis italiaSi gaZeveba warmoadgenda maTi ojaxuri cxovre-
bis pativiscemis uflebis darRvevas.

strasburgis sasamarTlos gadawyvetileba sayuradReboa, radgan is exmiane-
ba momCivnebis davas, romelic exeba Sveicaruli sasamarTloebis mier maTi
religiuri qorwinebis aRiarebaze uaris Tqmas, sajaro wesrigis safuZvliT.
sasamarTlos mosazrebiT, konvenciis me-8 muxli ver ganimarteba imgvarad,
rom is xelSemkvrel mxares avaldebulebs aRiaros 14 wlis bavSvis, religiu-
ri an sxva saxis qorwineba. amasTan dakavSirebiT sasamarTlo aseve miuTiTebs,
rom konvenciis me-12 muxli mkafiod adgens erovnuli kanonmdeblobiT qor-
winebis regulaciis saWiroebas. bavSvTa dacvisa da usafrTxo ojaxuri gare-
mos Seqmnis mniSvnelobis, agreTve gansaxilveli sakiTxis sensitiurobis gaT-
valiswinebiT, strasburgis sasamarTlom miiCnia, rom erovnuli sasamarTlo-
ebi ukeTes mdgomareobaSi imyofebodnen, raTa ganexilaT momCivnebis saqme.

sacxovrisis ufleba

 gadawyvetilebaSi saqmeze ivanova da Cerqezovi bulgareTis winaaRmdeg
(Ivanova and Cherkezov v. Bulgaria) 123  exeboda saxlis demontaJis Sesaxeb brZane-
bis dauyovnebliv aRsrulebas da am konteqstSi piris mier sakuTrebiT mSvi-
dobiani sargeblobis uflebis dacvis farglebs.

momCivnebma saxli aaSenes nebarTvis gareSe. erovnulma xelisuflebam maT ga-
dasca brZaneba saxlis dangrevis Sesaxeb. pirvelma momCivanma daiwyo sasamar-
TloSi saqmis warmoeba, raTa gaesaCivrebina brZanebis kanoniereba; sxva sa-
kiTxebTan erTad, aplikanti davobda, rom brZanebis Sesruleba gamoiwvevda
misi erTaderTi saxlis dakargvas. erovnulma sasamarTloebma gadawyveti-
leba mis sawinaaRmdegod miiRes da daadgines, rom saxli ukanonod iyo aSene-
buli da misi mSenebloba ver dakanondeboda Sesabamisi kanonmdeblobis gar-
damavali debulebebis mixedviT.

strasburgis sasamarTlom daadgina, rom saqmis garemoebebidan gamomdinare
warmoiSoboda ara konvenciis 1-li damatebiTi oqmis, aramed me-8 muxlis dar-
RvevasTan dakavSirebuli sakiTxi. sasamarTlos mier amgvari gadawyvetile-
bis miRebis dasabuTeba sainteresoa, radgan is asaxavs gansxvavebebs zemoxse-
nebuli muxlebiT dacul interesebs Soris, agreTve aRniSnavs TiToeuli am
muxliT uzrunvelyofili garantiis gansakuTrebul xasiaTs.

rac Seexeba 1-li damatebiTi oqmis 1-l muxlTan dakavSirebul saCivars, sasa-
marTlos ZiriTadi mizani iyo ganesazRvra, gamoiwvevda Tu ara demontaJis
brZanebis ganxorcieleba samarTliani balansis darRvevas, erTi mxriv, qone-
bis xelSeuxeblobis Sesaxeb pirveli momCivnis interessa da, meore mxriv, ne-
barTvis gareSe mSeneblobis akrZalvis sazogado interess Soris. es iyo is
sfero, sadac saxelmwifoebs aqvT Sefasebis farTo zRvari. sasamarTlosgan,
konvenciis me-8 muxlisgan gansxvavebiT, 1-li damatebiTi oqmis 1-li muxli
aucileblad ar moiTxovda, rom aRsrulebis RonisZiebis saWiroebis Taoba-

123 Ivanova and Cherkezov v. Bulgaria, no. 64577/15, 21 aprili 2016.
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ze, yovel individualur saqmeze momxdariyo proporciulobis Sefaseba.

sasamarTlom am midgomas mxari dauWira saqmeSi jeimsi da sxvebi didi brita-
neTis winaaRmdeg124  da Tavis ganCinebaSi saqmeze aleni da sxvebi didi brita-
neTis winaaRmdeg (ganCineba) 125 , sadac man msgavsi gadawyvetileba miiRo, Tum-
ca gansxvavebul konteqstSi. strasburgis sasamarTlom aRniSna, rom ori mux-
liT daculi interesTa intensivoba da erovnuli xelisuflebisTvis darCe-
nili Sefasebis zRvari, ar iyo aucileblad Tanabarzomieri. amis gaTvaliswi-
nebiT, sasamarTlom daaskvna, rom demontaJis brZaneba miznad isaxavda, `rom
yvelaferi daebrunebina sawyis poziciaze, rogorc iqneboda pirvel momCi-
vans, rom ar ugulebelyo kanonis moTxovnebi~. pirveli momCivnis interesi
saxlis sakuTrebaze ver gadawonida xelisuflebis gadawyvetilebas, saxlis
dangrevis brZanebis Sesaxeb. evropulma sasamarTlom aseve aRniSna, rom brZa-
neba da misi aRsruleba xels Seuwyobda sxva potenciuri kanondamrRvevebis
SeCerebas; bulgareTSi gavrcelebuli iyo ukanono mSeneblobebTan dakavSi-
rebuli problemebi; aqedan gamomdinare, saqmisTvis es mosazreba relevan-
turi iyo.

azris, sindisisa da religiis Tavisufleba (muxli 9)

religiis Tavisufleba

gadawyvetileba saqmeze izetin dogani da sxvebi TurqeTis winaaRmdeg [di-
di palata] (Izzettin Dogan and Others v. Turkey[GC]) 126  exeboda saxelmwifos neit-
ralurobisa da miukerZoeblobis valdebulebas religiuri mrwamsis mimarT.

momCivnebi alevis rwmenis mimdevrebi arian; saxelmwifom maT uari ganucxada
moTxovnaze, hqonodaT sajaro msaxurebis ufleba, maSin roca aRniSnuli uf-
lebamosileba miniWebuli hqonda moqalaqeTa umravlesobas, romlebic su-
nizmis mimdevrebi iyvnen. momCivnebi konvenciis me-9 muxlze dayrdnobiT da-
vobdnen, rom erovnuli xelisufleba arRvevda saxelmwifos neitralurobi-
sa da miukerZoeblobis valdebulebas religiuri konfesiebis mimarT; apli-
kantebi agreTve daeyrdnen me-9 muxls me-14 muxlTan erTobliobaSi da da-
vobdnen, rom alevis mimdevrebi naklebad xelsayrel mopyrobas iRebdnen,
vidre islamis sunituri mimdinareobis mimdevari moqalaqeebi.

didma palatam daadgina me-9 muxlis darRveva calke da me-14 muxlTan erTob-
liobaSi.

didi palata ar Semoifargla mxolod diskriminaciis dadgeniT (me-14 muxli
me-9 muxlTan erTobliobaSi) da amave dros daadgina me-9 muxlis darRveva
calke aRebuli (negatiuri valdebuleba). amgvarad, evropulma sasamarTlom
miiCnia, rom xelisuflebam ver uzrunvelyo alevis rwmenis religiuri xasia-
Tis aRiareba, ramac daabrkola alevizmis mimdevrebi `efeqturad esargeb-
laT~ TavianTi religiis TavisuflebiT Sida kanonmdeblobis Sesabamisad. ker-

124 James and Others v. the United Kingdom, 21 February 1986,  § 68, Series A no. 98.
125 Allen and Others v. the United Kingdom (dec.), no. 5591/07, § 66, 6 October 2009.
126 Izzettin Dogan and Others v. Turkey [GC], no. 62649/10, ECHR 2016.
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Zod, dadginda, rom gasaCivrebulma uarma, uaryo alevis mimdevarTa sazoga-
doebis damoukidebeli arseboba da misi wevrebisTvis SeuZlebeli gaxada esar-
geblaT TavianTi religiuri salocavebiT.

me-9 muxlTan mimarTebiT saCivris ganxilvisas, didma palatam dasawyisSive
aRniSna, rom sasamarTlos rols ar warmoadgenda gamoeTqva mosazreba mis
winaSe arsebuli Teologiuri debatebis Sesaxeb (alevis rwmenisa da musulma-
nuri religiis Sesaxeb), amrigad sasamarTlos msjeloba Semoifargla imis
dadgeniT, rom alevis rwmenasa da mis mimdevrebze vrceldeboda konvenciis
me-9 muxli.

me-9 muxlis darRvevis dadgenisas, didma palatam kidev erTxel gausva xazi
rig principebs da yuradReba gaamaxvila saxelmwifos neitralurobisa da mi-
ukerZoeblobis valdebulebis or aspeqtze:

(i) saxelmwifos roli, rac moicavs sxvadasxva religiuri mrwamsis mqone pi-
rebisTvis religiis Tavisuflebis uflebiT sargeblobis neitralurad
da miukerZoeblad uzrunvelyofas, SesaZlebels xdis mis mier garkveuli
obieqturi elementebis Sefasebas (rogoricaa `Sexedulebebis seriozu-
loba, damajerebloba da Tanmimdevruloba), Tumca saxelmwifos aRniSnu-
li roli SeuTavsebelia misi mxridan nebismier mcdelobasTan, Seafasos
religiuri rwmenisa an am rwmenis gamoxatvis formebis legitimuroba (ix.
manousakisi da sxvebi safrangeTis winaaRmdeg127; hasani da CauSi bul-
gareTis winaaRmdeg (ganCineba) 128  da fernandez martinezi espaneTis wi-
naaRmdeg (ganCineba) 129 ). me-9 muxliT daculi ufleba iqneboda Teoriuli
da iluzoruli xasiaTis, Tu saxelmwifoebisTvis miniWebuli diskreciis
farglebi maT saSualebas miscemda, ganemarta religiuri denominaciis
cneba imdenad viwrod, rom aratradiciuli da umciresobaTa religiebi,
rogorica aris alevi, daetovebinaT dacvis sferos miRma (ix. kimlia da
sxvebi ruseTis winaaRmdeg130  da magiar kereszteni menonita egihazi da
sxvebi ungreTis winaaRmdeg131 );

(ii) saxelmwifos neitralurobisa da miukerZoeblobis valdebulebis mTavar
Sedegs warmoadgenda religiuri sazogadoebebis avtonomiurobis prin-
cipi, romlis mixedviT religiuri organizaciebis umaRlesi wodebis sa-
suliero pirebs SeuZliaT gansazRvron romel aRmsareblobas miekuTvne-
bian isini. saxelmwifos mxridan Careva gamarTlebuli iqneboda mxolod
Zalian seriozuli da damajerebeli mizezebis arsebobis SemTxvevaSi. ada-
mianis uflebaTa evropulma sasamarTlom daadgina, rom mopasuxe saxel-
mwifos damokidebuleba alevis aRmsareblobis mimarT arRvevs maTi avto-
nomiuri arsebobis uflebas, romelic konvenciis me-9 muxlis arsebiTi ga-
rantiaa (ix. mirolubovsi da sxvebi latviis winaaRmdeg132 ).

127 Manoussakis and Others v. Greece, 26 September 1996, § 47.
128 Hasan and Chaush v. Bulgaria [GC], no. 30985/96, § 78, ECHR 2000-XI.
129 Fernandez Martinez v. Spain [GC], no. 56030/07, § 129, ECHR 2014 (extracts).
130 Kimlya and Others v. Russia, no 76836/01 and 32782/03, § 86, ECHR 2009
131 Magyar Kereszteny Mennonita Egyhaz and Others v. Hungary, nos. 70945/11 and 7 others, § 88, ECHR 2014

(extracts).
132 Mirolubovs and Others v. Latvia, no. 798/05, §§ 86 (g) and 90, 15 September 2009
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ufro metic, pluralisturi sazogadoebis moTxovnebisa da Rirebulebebis
aRwerisas, sasamarTlom gamoTqva mosazreba, rom `religiuri mravalferov-
nebis pativiscema udavoa da dRevandelobis erT-erTi yvelaze mniSvnelova-
ni gamowvevaa. amis gamo saxelmwifoebma religiuri mravalferovneba unda mi-
iRon ara, rogorc safrTxe, aramed rogorc simdidre~ (ix. naCova da sxvebi
bulgareTis winaaRmdeg [didi palata] 133 ).

gamoxatvis Tavisufleba (muxli 10)

saqme xarlamovi ruseTis winaaRmdeg (Kharlamov v. Russia) 134  exeboda univer-
sitetis mier dawyebul samoqalaqo samarTalwarmoebas im profesoris wina-
aRmdeg, romelmac gaakritika universitetis mmarTveli organos arCevis pro-
cedura.

momCivanma zemoxsenebuli kritikuli komentarebi gaakeTa, universitetis aka-
demiuri sabWos asarCevad, universitetis masStabiT Catarebuli konferen-
ciis dros. saarCevno procesSi arsebul xarvezebze kolegebis yuradRebis
miqcevis mizniT, momCivani, sxva sakiTxebTan erTad, amtkicebda, rom sabWos
arCevnebis dros mmarTveli organoebis mxridan, gamWvirvalobis kuTxiT
problemebi iyo. universitetma ciliswamebasTan dakavSirebiT sarCeli Sei-
tana momCivnis winaaRmdeg da ganacxada, rom misma SeniSvnebma Selaxa univer-
sitetisa da akademiuri sabWos profesiuli reputacia. erovnulma sasamar-
Tloebma momCivans samoqalaqo-samarTlebrivi pasuxismgebloba daakisra, mas
Semdeg, rac man akademiuri sabWo daaxasiaTa, rogorc aralegitimuri orga-
no, miuxedavad imisa, rom arCevnebi arsebuli wesebis sruli dacviT Catarda.

adamianis uflebaTa evropuli sasamarTlos winaSe momCivani davobda, rom mas
ciliswamebis saqmeSi samoqalaqo-samarTlebrivi pasuxismgebloba daakisres
im SeniSvnebisTvis, romelic man gaakeTa Tavisi profesiuli saqmianobis kon-
teqstSi. strasburgis sasamarTlom konvenciis me-10 muxlis darRveva daad-
gina.

winamdebare saqmeSi yuradReba unda gamaxvildes or aspeqtze:

pirveli, gadawyvetilebiT dadginda, rom akademiur konteqstSi (mustafa er-
doRani da sxvebi TurqeTis winaaRmdeg135 ) dasaqmebuli piris (palomo sanCe-
si da sxvebi espaneTis winaaRmdeg [didi palata] 136 ) gamoxatvis Tavisufle-
bis uflebasTan mimarTebiT arsebuli precedentuli samarTlis principebi
vrceldeba im SemTxvevebzec, rodesac komentarebi garkveulwilad gazvia-
debulia. evropulma sasamarTlom daadgina, rom momCivanma gamoTqva mosaz-
rebebi akademiuri cxovrebis farglebSi mimdinare debatebis dros im sakiT-
xze, romelic sajaro interesis sagans warmoadgenda. Sesabamisad, mas ufleba
hqonda Tavisi kolegebis yuradReba mieqcia aRniSnul sakiTxze. aseTi saxis

133 Nachova and Others v. Bulgaria [GC], nos. 43577/98 and 43579/98, § 145, ECHR 2005-VII.
134 Kharlamov v. Russia, no. 27447/07, 8 October 2015.
135 Mustafa Erdogan and Others v. Turkey, nos. 346/04 and 39779/04, 27 May 2014.
136 Palomo Sanchez and Others v. Spain [GC], nos. 28955/06 and others, ECHR 2011.
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debatebSi CarTvisas TanamSromlebs ufleba aqvT, gaazviadon gansazRvruli
sakiTxebi daSvebuli kritikis farglebSi. mocemul saqmeSi momCivans ar ga-
mouyenebia Seuracxmyofeli gamonaTqvamebi.

meore, gadawyvetilebaSi erTmaneTisgan gamijnulia pirisa da universitetis,
rogorc institutis reputacia. am kuTxiT, sasamarTlo praqtikis saxiT gani-
xilavs aseve saqmes uj. ungreTis winaaRmdeg137. sasamarTlos mosazrebiT, mxed-
velobaSi unda iqnes miRebuli akademiuri urTierTobis konkretuli maxasia-
Teblebi. konvenciis Tanaxmad, universitetis `Rirsebis~ dacva ver gautol-
deba individisas. ufro konkretulad, universitetis avtoritetis dacva aris
ufro institucionaluri interesi, romelic ar sargeblobs imave xarisxis dac-
viT, rogorc `sxvaTa uflebebisa da reputaciis dacva~ konvenciis 10.2 muxlis
mniSvnelobis farglebSi. samarTliani balansi unda iqnes daculi, erTi mxriv,
universitetis reputaciasa da, meore mxriv, institutsa da akademiur sistema-
ze universitetis erT-erTi profesoris azris gamoxatvis Tavisuflebas So-
ris. zemoxsenebuli balansi mocemul saqmeSi ar iyo daculi.

***

gadawyvetileba saqmeze pentikaineni fineTis winaaRmdeg [didi palata] (Pen-
tikainen v. Finland [GC]) 138  exeboda im Jurnalistis dakavebas, dapatimrebasa da
gasamarTlebas, romelic demonstraciis dros ar daemorCila policiis brZa-
nebas daSlis Sesaxeb.

momCivani, rogorc Jurnalisti da fotografi, aSuqebda maRali sajaro inte-
resis mqone demonstracias helsinkSi aziisa da evropis warmomadgenlebTan
Sexvedris dros; mas Semdeg, rac demonstraciam Zaladobrivi xasiaTi miiRo,
is ar daemorCila policiis brZanebas daSlis Sesaxeb. momCivani daakaves da
patimrobaSi iyo 17 saaTis ganmavlobaSi; mas msjavri daedo policiis brZane-
bebis daumorCileblobis gamo. iqidan gamomdinare, rom momCivnis saqcieli
`sapatio~ iyo, jarima aRar daekisra.

didma palatam me-10 muxlis darRveva ar daadgina.

saqme sainteresoa, radgan exeba konvenciis me-10 muxliT uzrunvelyofili
dacvis farglebs im JurnalistebTan mimarTebiT, romlebic aSuqeben quCis
demonstracias; didma palatam gaakeTa sayuradRebo gancxadebebi, rodesac
afasebda saxelmwifos mxridan Carevis saWiroebas. unda aRiniSnos, rom gasa-
Civrebuli sanqcia ar exeboda momCivnis Jurnalisturi saqmianobis arss, ara-
med policiis kanonieri da dasabuTebuli brZanebis (amboxeba da sazogadoeb-
rivi usafrTxoebis winaSe arsebuli safrTxe) daumorCileblobas.

didma palatam ganixila ori zogadi principi, romelic SeiZleba winamdebare
saqmis Seswavlis dros erTmaneTs Seupirispirdnen.

erTi mxriv, strasburgis sasamarTlom aRniSna Jurnalistebis, rogorc `sa-

137 Uj v. Hungary, no. 23954/10, 19 July 2011.
138 Pentikainen v. Finland [GC], no. 11882/10, ECHR 2015.
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zogadoebrivi darajebis~ rolis axali, magram mniSvnelovani aspeqti, rac gu-
lisxmobs Semdegs: sazogadoebas miawodon informacia xelisuflebis warmo-
madgenlebze, romlebic akontroleben sajaro demonstraciebis mimdinare-
obas, raTa uzrunvelyofil iqnes angariSvaldebuleba. Sesabamisad, Jurna-
listebis aRniSnul rolSi nebismieri Careva unda daeqvemdebaros `mkacr gan-
xilvas~; meore mxriv, evropulma sasamarTlom daadastura, rom Jurnaliste-
bis `valdebulebebi da pasuxismgebloba~ iyo imgvari, rom Tu Jurnalisti ar-
sebuli saqmis msgavs konteqstSi misi funqciebis Sesrulebisas daarRvevda
kanons, es iqneboda `yvelaze relevanturi, Tumca ara gadamwyveti sakiTxi»
Jurnalistis me-10 muxliT dacul uflebebSi Carevis saWiroebis Sefasebi-
sas. Jurnalistebi ver gaTavisufldebian valdebulebisgan, daemorCilon sis-
xlis samarTlis kanonmdeblobas im safuZvliT, rom me-10 muxli maT uzrun-
velyofda amgvari garantiiT.

policiis brZanebis daumorCileblobis safuZvelze, momCivnis dakavebis ka-
nonierebis Seswavlis dros, didma palata ganixila sami sakiTxi:

(i) policiis Sefaseba, ramac ganapiroba daSlis brZanebis miReba (faqtebi-
dan gamomdinare dadginda, rom gonivruli iyo);

(ii) ra farglebSi SeeZlo momCivans demonstraciis Sesaxeb informaciis mi-
wodeba (mas SeeZlo ganviTarebuli movlenis umetesobis gaSuqeba);

(iii) momCivnis qceva.

didma palatam aRniSna, rom momCivani, arc tansacmliT, arc presis aRmniSvne-
li samkerde niSniT da arc sxva raime saSualebiT, ar iyo advilad identifici-
rebadi, rogorc Jurnalisti. amasTanave, momCivanma icoda policiis darbe-
vis brZanebis Sesaxeb da Segnebulad miiRo gadawyvetileba daumorCileblo-
bis Taobaze, policiis mxridan adgili hqonda araerT gafrTxilebas, apli-
kanti iyo erTaderTi Jurnalisti, romelic brZanebas ar daemorCila; saqmis
masalebidan ar ikveTeba, rom is ver gaagrZelebda demonstraciis gaSuqebas
kordonebiT SemosazRvruli teritoriis gareT.

miuxedavad imisa, rom sisxlissamarTlebrivi pasuxismgeblobis dakisreba
JurnalistisTvis, romelic axorcielebda sazogadoebrivi darajis mniSvne-
lovan rols, miCneul iqna gamoxatvis Tavisuflebis uflebaSi Zlier Care-
vad, aRniSnuli gamarTlebuli iyo rigi faqtorebis gaTvaliswinebiT:

(i) sanqcia exeboda ara Jurnalistur saqmianobas, aramed policiis kanonie-
ri da samarTliani brZanebis Seusruleblobas;

(ii) mas hqonda SesaZlebloba saTanadod gaeSuqebina movlenebi, kanonis dar-
Rvevis gareSe;

(iii) aseT konteqstSi sisxlis samarTlis kanonmdeblobis dacvis Tvalsazri-
siT momCivans ar hqonda gansakuTrebuli mopyrobis ufleba, radgan is
Jurnalisti iyo (rogorc dadasturebulia evropis sabWos wevri qveyne-
bis umravlesobis kanonmdeblobiT);

(iv) sisxlissamarTlebrivi pasuxismgeblobis Sesaxeb informaciaSi ar aRiric-
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xa Jurnalistis nasamarTloba; aplikants arc jarima daekisra, radgan mi-
si qmedeba `sapatiod~ CaiTvala.

***

gadawyvetileba saqmeze karacsoni da sxvebi ungreTis winaaRmdeg [didi pa-
lata] (Karacsony and Others v. Hungary [GC]) 139  exeboda saproceso garantiebs im
parlamentarebis winaaRmdeg mimdinare disciplinur samarTalwarmoebaSi,
romlebic miiCneodnen, rom sakuTari qcevebiT uxeSad arRvevdnen saparla-
mento eTikas.

momCivnebs, romlebic saparlamento opoziciis wevrebi iyvnen, disciplinu-
ri sasjeli da jarima daekisraT saparlamento sesiaze maTi qmedebis safuZ-
velze (maT saparlamento sesiaze gamofines banerebi da erTma gamoiyena mik-
rofoni). isini davobdnen konvenciis me-10 muxlis safuZvelze calke da ag-
reTve me-10 muxli me-13 muxlTan erTobliobaSi. didma palatam me-10 muxlis
darRveva daadgina (efeqtiani da adekvaturi garantiebis ararseboba) da mi-
iCnia, rom me-13 muxlTan mimarTebiT calke gansaxilveli sakiTxi ar arsebob-
da.

es iyo pirveli saqme, sadac adamianis uflebaTa evropul sasamarTlos unda
Seefasebina, ra moculobiT SeeZlo parlaments Sida saqmeebis damoukideb-
lad daregulireba, kerZod, parlamentis wevrebis gamoxatvis Tavisuflebis
SezRudva. gadawyvetileba miuTiTebs sasamarTlos Tanmimdevrul preceden-
tul samarTalze sxvadasxva elementebTan dakavSirebiT, romlebic unda da-
balansdes parlamentis wevrebis gamoxatvis Tavisuflebis uflebaSi Carevis
ganxilvis dros.

(i) erTi mxriv, rodesac ganixileba Carevis proporciuloba, mxedvelobaSi
unda iqnes miRebuli me-10 muxlis proceduruli garantiebi (ix. asocia-
cia ekini safrangeTis winaaRmdeg140 ; lombardi valauri italiis wina-
aRmdeg141 ; kumuriet halk partisi TurqeTis winaaRmdeg142 ), aseTi iyo sa-
samarTlos praqtika parlamentis wevrebis gamoxatvis TavisuflebasTan
dakavSirebiT, gansakuTrebiT parlamentSi. sasamarTlom erTmaneTisgan
ganasxvava parlamentis wevrTa gamoxatvis Sinaarssa da msgavsi gamoxat-
vis saSualebebis (`dro, adgili da wesi~) kontrolze dawesebuli SezRud-
vebi; es ukanaskneli parlamentma damoukideblad unda daareguliros, Se-
sabamisad, mis mimarT gamoiyeneba Sefasebis farTo zRvari.

(ii) meore mxriv, sasamarTlom detalurad ganmarta sakuTari mosazreba par-
lamentis avtonomiis farTod aRiarebul principTan dakavSirebiT; par-
laments, inter alia, SeeZlo sakuTari Sida saqmeebis mowesrigeba, rac aseve
vrceldeboda parlamentis uflebamosilebaze _ daecva wesebi, romlebic
aucilebelia demokratiuli sazogadoebisTvis da miznad isaxavs sapar-

139 Karacsony and Others v. Hungary [GC], no. 42461/13, ECHR 2016.
140 Association Ekin v. France, no. 39288/98, § 61, ECHR 2001-VIII.
141 Lombardi Vallauri v. Italy, no. 39128/05, § 46, 20 October 2009.
142 Cumhuriyet Halk Partisi v. Turkey, no. 19920/13, § 59, ECHR 2016.
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lamento saqmianobis jerovnad ganxorcielebas. aRniSnuli miznidan ga-
momdinare, xelisuflebisTvis miniWebuli mixedulebis farglebi farTo
iyo, Tumca ar iyo ganusazRvreli: didma palatam ganacxada, rom saparla-
mento avtonomia ar unda yofiliyo gamoyenebuli saparlamento umcire-
sobis wevrebis gamoxatvis aRsakveTad an umravlesobis mier dominanturi
mdgomareobis borotad gamoyenebis safuZvlad; amdenad, sasamarTlos
gansakuTrebuli yuradRebiT unda Seeswavla nebismieri gatarebuli Ro-
nisZieba, romelic opoziciis araxelsayrel mdgomareobaSi Cayenebis miz-
niT gamoiyenes; saparlamento avtonomia ver iqneboda gamoyenebuli, ra-
Ta gamarTlebuliyo im sanqciis daweseba, romelic aSkarad aWarbebda par-
lamentis uflebamosilebas.

rac Seexeba Carevis proporciulobas, didma palatam yuradReba gaamaxvila
imaze, Tu ramdenad axlda SezRudvas Tan `adekvaturi da efeqturi garantie-
bi TviTnebobis winaaRmdeg~; sasamarTlom aRniSna, rom is ganixilavda ex post
facto jarimas (romelic dakisrebul iqna qmedebis ganxorcielebidan garkve-
uli drois gasvlis Semdeg) da ara dauyovnebliv Sefardebul sanqcias.

aRsaniSnavia, rom didma palatam, miuxedavad saparlamento avtonomiis prin-
cipisTvis mikuTvnebuli farTo mixedulebis farglebisa, daadgina: saparla-
mento disciplinaruli procesis mimdinareobisas, sul mcire, xelmisawvdo-
mi unda iyos garkveuli proceduruli garantiebi. pirveli aseTi procedu-
ruli garantiaa `parlamentis wevris ufleba, mousminon mas~, sanam raime san-
qcias daakisreben. strasburgis sasamarTlom aRniSna, rom demokratiul sa-
xelmwifoebSi gaizarda zemoxsenebuli uflebis, rogorc arsebiTi proce-
duruli wesis mniSvneloba, garda sasamarTlo samarTalwarmoebisa, rogorc
amas uTiTebs evropis kavSiris fundamenturi uflebebis Sesaxeb qartiis 41-e
muxlis me-2 punqtis `a~ qvepunqti. aRniSnuli uflebis implementacia unda mo-
ergos saparlamento konteqsts, raTa uzrunvelyofil iqnes saparlamento
umciresobis samarTliani da saTanado mopyroba da Tavidan iqnes acilebuli
umravlesobis mxridan TviTneboba; amdenad parlamentis spikerma unda imoq-
medos `winaswar Seqmnili azrisgan an politikuri mikerZoebisgan damouki-
deblad~. meore proceduruli garantia iyo is, rom parlamentis wevrisTvis
sanqciis dakisrebis Sesaxeb gadawyvetileba unda `Seicavdes ZiriTad mize-
zebs~, raTa parlamentis wevrma SeZlos gamoyenebuli RonisZiebis dasabuTe-
bis gageba da sazogadoebam kritikulad ganixilos is.

aRsaniSnavia, evropis sabWos 47 wevri qveynidan 44 qveynis kanonmdeblobis
safuZvelze sasamarTlos mier Catarebuli SedarebiT-samarTlebrivi kvle-
va, parlamentSi uwesrigod qcevis safuZvelze parlamentis wevrebis mimarT
gamoyenebad disciplinur RonisZiebebTan dakavSirebiT; winamdebare saqmeSi
aRniSnuli kvleva didma palatam araerTxel gamoiyena.

***

gadawyvetileba saqmeze baka ungreTis winaaRdeg [didi palata] (Baka v. Hun-
gary [GC]143  exeba mosamarTlisTvis mandatis Sewyvetas, ungreTis uzenaesi sa-

143 Baka v. Hungary [GC], no. 20261/12, ECHR 2016. See also under Article 6 above.
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samarTlos Tavmjdomaris rangSi marTlmsajulebis mimdinare sakanonmdeb-
lo reformis Sesaxeb sajaro kritikis safuZvelze.

aplikantma, adamianis uflebaTa evropuli sasamarTlos yofilma mosamar-
Tlem, ungreTis uzenaesi sasamarTlos Tavmjdomaris rangSi sajarod gaak-
ritika marTlmsajulebis mimdinare sakanonmdeblo reforma. mogvianebiT
ganxorcielebuli sakonstitucio da sakanonmdeblo cvlilebebis Sedegad
igi naadrevad gaaTavisufles Tavmjdomaris Tanamdebobidan da mas ar mieca
aRniSnuli gadawyvetilebis sasamarTlo gadasinjvis SesaZlebloba.

adamianis uflebaTa evropuli sasamarTlos winaSe konvenciis me-10 muxlis
safuZvelze asaCivrebda gamoxatvis Tavisuflebis uflebaSi araproporci-
ul Carevas. adamianis uflebaTa evropuli sasamarTlos didma palatam aRniS-
nuli muxlis darRveva daadgina.

me-10 muxlTan dakavSirebuli saCivris erT-erTi yvelaze saintereso aspeq-
ti iyo imis Sefaseba, momCivnisTvis mandatis Sewyveta me-10 muxliT gaTvalis-
winebul uflebaSi Carevas warmoadgenda Tu is ubralod gavlenas axdenda mom-
Civnis mier sajaro Tanamdebobis dakavebaze (aRniSnuli ufleba ar aris kon-
venciiT ganmtkicebuli). aRniSnul kiTxvaze pasuxis gasacemad, sasamarTlos
unda daedgina `gamoyenebuli RonisZiebis farglebi... saqmis faqtobrivi ga-
remoebebisa da Sesabamisi kanonmdeblobis konteqstis gaTvaliswinebiT~. gar-
da amisa, sasamarTlos unda Seefasebina gamosayenebeli mtkicebis standar-
ti, romelic precedentuli samarTlis Tanaxmad, evropuli sasamarTlos mi-
er ganmartebuli `gonivrul eWvs miRma~ standarti iyo. miuxedavad imisa, rom
zemoT miTiTebuli standarti ZiriTadad me-2, me-3 da me-5 muxlebze gamoiye-
neboda, is relevanturi iyo iseT saqmeebzec, sadac erovnul sasamarTloebs
faqtebis ganxilvis SesaZlebloba ar miecaT. adamianis uflebaTa evropulma
sasamarTlom Seiswavla saqmis faqtobrivi garemoebebi da daadgina, rom ar-
sebobda prima facie saqme movlenaTa ganviTarebis Sesaxeb momCivnis mier miTi-
Tebuli versiis sasargeblod; sasamarTlom miiCnia, rom mtkicebis tvirTi
mTavrobaze gadadioda (iqedan gamomdinare, rom mosamarTlis mandatis Sew-
yvetis mizezebi mTavrobam icoda da misi Seswavla ar momxdara erovnuli sa-
samarTloebis mier) da gadawyvita, rom mTavroba aRniSnuli tvirTisgan ar
gaTavisuflebula; mas unda warmoedgina axsna-ganmarteba, ratom iyo apli-
kantisTvis mandatis Sewyveta aucilebeli. adamianis uflebaTa evropuli sa-
samarTlo mivida daskvnamde, rom momCivnisTvis mosamarTlis mandatis Sew-
yveta dakavSirebuli iyo mis mier mosazrebebisa da kritikis gamoTqmasTan,
amdenad es warmoadgenda misi gamoxatvis Tavisuflebis uflebaSi Carevas.

marTalia, sasamarTlom gamoTqva eWvebi gasaCivrebuli kanonmdeblobis ka-
nonis uzenaesobasTan Sesabamisobis Taobaze, Tumca is mzad iyo mieCnia, rom
Careva `gaTvaliswinebuli iyo kanonmdeblobiT~, raTa ganegrZo saCivris gan-
xilva. damatebiT, sasamarTlom miiCnia, rom momCivnisTvis mandatis Sewyveta
ar Seesabameboda mTavrobis mier miTiTebul `legitimur mizans~, miuxedavad
amisa, man gadawyvita, ganexila Carevis saWiroeba.

sabolood, aRniSnuli sakiTxis ganxilvas win uZRoda sasamarTlos mier mosa-
marTleTa gamoxatvis TavisuflebasTan dakavSirebuli precedentuli samar-
Tlis moxmoba. sasamarTlom mokled Seafasa iyo Tu ara saWiro momCivnis ga-
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moxatvis TavisuflebaSi Careva; Sefasebisas sasamarTlom xazgasmiT aRniSna
mniSvnelovani faqtorebi, rogoricaa momCivnis saqmianobis gansakuTrebu-
li mniSvneloba, misi funqciebi da movaleobebi, romlebic moicavs mosazre-
bebis gamoTqmas iseT sakanonmdeblo reformebze, romlebsac gavlena eqneba
sasamarTlo sistemasa da mis damoukideblobaze. momCivani moqmedebda saku-
Tari profesiis farglebSi, amrigad, is aSkarad msjelobda `didi sazogado-
ebrivi interesis~ mqone sakiTxze. es niSnavs imas, rom momCivnis `mdgomareo-
ba da gancxadebebi~ sargeblobda `maRali xarisxis dacviT~, da masSi Careva
saWiroebda `mkacr Seswavlas~. mosamarTleTa damoukideblobisa da Seucvle-
lobis mniSvnelobis, agreTve TviTnebobis winaaRmdeg efeqtiani da adekva-
turi dacvis ararsebobis (rasac moiTxovs me-10 muxlis proceduruli aspeq-
ti) gaTvaliswinebiT, sasamarTlom daadgina, rom momCivnisTvis Tavmjdoma-
ris uflebamosilebis naadrevad Sewyveta ar iyo aucilebeli demokratiul
sazogadoebaSi. Sesabamisad, winamdebare saqmeze dairRva me-10 muxli.

***

gadawyvetileba saqmeze haldimani da sxvebi Sveicariis winaaRmdeg (Haldi-
mann and Others v. Switzerland) 144  exeboda profesiuli saqmianobis ganxorcie-
lebis dros piris audio-vizualurad Caweras misi codnisa da Tanxmobis ga-
reSe da SemdgomSi am intervius garkveuli nawilis Cvenebas sazogadoebrivi
interesis miznebisaTvis. momCivan Jurnalistebs surdaT sadazRvevo seqto-
ris ukanono moqmedebebis gamovlena, kerZod, potenciuri momxmareblebi-
saTvis cudi rCevebis micema im mizniT, rom gaeuqmebinaT sicocxlis dazRve-
va. momCivnebma sadazRvevo kompaniaSi momuSave sadazRvevo agentsa da poten-
ciur momxmarebels Soris gasaubreba Caatares kerZo binaSi da saidumlod
Caweres maTi Sexvedra. agentma ar icoda amis Sesaxeb, potenciuri momxmare-
beli ki erT-erTi Jurnalisti iyo. Cawerili gasaubrebis nawili Semdgom te-
leviziiT gaSuqda. Jurnalistebma miiRes Sesabamisi zomebi, raTa mayureble-
bis mier ar momxdariyo sadazRvevo agentis vinaobis identificireba. SesaZ-
lebeli iyo mxolod misi Tmisa da kanis danaxva. sisxlis samarTlis kodeqsis
safuZvelze Jurnalistebs msjavri daedoT da jarima daekisraT, sadazRvevo
agentis winaswari Tanxmobis gareSe, saubris Cawerisa da gaSuqebis gamo.

adamianis uflebaTa evropuli sasamarTlos winaSe momCivnebi davobdnen, rom
winamdebare saqmeze dairRva konvenciis me-10 muxli. strasburgis sasamar-
Tlom momCivnebisTvis sasargeblo gadawyvetileba miiRo.

gadawyvetileba aRsaniSnavia, radgan sasamarTlom pirvelad ganixila saqme
Jurnalistebis mier damaluli kameris gamoyenebis Sesaxeb, raTa CaeweraT
kerZo piris qmedeba im mizniT, rom yuradReba gaemaxvilebinaT sajaro inte-
resis mqone sakiTxze. aRniSnuli saqme aseve sainteresoa sasamarTlos pozi-
ciis TvalsazrisiT, kerZod, strasburgis sasamarTlom gamoiyena balansis is
kriteriumi, romelic SeimuSava piris piradi cxovrebis xelSeuxeblobis dac-
vis uflebaSi presis Carevis konteqstSi.

pirvel rigSi, sasamarTlom daadastura rom erovnul kanonmdeblobaSi ar-

144 Haldimann and Others v. Switzerland, no. 21830/09, ECHR 2015.
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sebobda momCivnebisTvis msjavris dadebisa da jarimis dakisrebis safuZvle-
bi; maT winaaRmdeg miRebuli zomebi miznad isaxavda, sxva sakiTxebTan erTad,
sadazRvevo agentis reputaciis uflebis dacvas. strasburgis sasamarTlom
aseve daadgina, rom me-8 muxli vrceldeboda saqmis faqtobriv garemoebeb-
ze, vinaidan sadazRvevo agentis reputaciis uflebis darRveva zians miaye-
nebda mis pirad cxovrebas (ix. a. norvegiis winaaRmdeg145 ). mocemul saqmeze
mTavar gansaxilvel sakiTxs warmoadgenda, iyo Tu ara Careva aucilebeli de-
mokratiul sazogadoebaSi.

sainteresoa, rom sasamarTlom gamoiyena kriteriumi, romelic man daadgina
saqmeze aqsel Springeri germaniis winaaRmdeg146 , rodesac afasebda, iyo Tu
ara erovnul doneze daculi samarTliani balansi mediis Tavisuflebasa da
pirad cxovrebas Soris. im saqmisgan gansxvavebiT, mocemul saqmeSi dazara-
lebuli mxare iyo ara sajaro, aramed kerZo piri. Jurnalistebis mizani ar iyo
sadazRvevo agentis piradi cxovrebis gamoaSkaraveba, aramed im sferoSi ar-
sebuli praqtikis mimarT sazogadoebis yuradRebis miqceva, sadac is iyo da-
saqmebuli.

sasamarTlom didi mniSvneloba mianiWa Semdgom garemoebebs: pirveli, Jur-
nalistebis moqmedebebi mimarTuli iyo sajaro interesis mqone sakiTxis, ker-
Zod, momxmarebelTa dacvis ganxilvisken; meore, sadazRvevo agenti ar iyo
Jurnalistebis moqmedebebis pirdapiri samizne, miuxedavad im faqtisa, rom
mas SeiZleboda hqonoda gonivruli molodini, rom mis gasaubrebas farulad
ar Caiwerdnen; mesame, kameris farulad gamoyeneba erovnuli kanonmdeblo-
biT ar iyo absoluturad akrZaluli. msgavsi mowyobilobebis gamoyenebis uf-
lebis mopoveba SesaZlebeli iyo mkacri pirobebis safuZvelze. ufro metic,
Jurnalistebs swamdaT, rom isini moqmedebdnen TavianTi profesiuli saqmia-
nobis farglebSi. am mizezebis gaTvaliswinebiT, sasamarTlo mzad iyo daed-
gina, rom momCivnebi keTilsindisierad moqmedebdnen, raTa daecvaT momxma-
reblebi im dezinformaciisgan, romelsac sadazRvevo kompaniebi maT awvdid-
nen; meoTxe, arasdros gamxdara davis sagani Jurnalistebis mier gamoaSkara-
vebuli faqtebi, romlebic sadazRvevo industriaSi arsebul realobas asa-
xavda; mexuTe, gasaubrebis gaSuqebis dros momCivnebma miiRes Sesabamisi zo-
mebi, raTa ver momxdariyo sadazRvevo agentis identifikacia; da bolos, miu-
xedavad imisa rom JurnalistebisaTvis dakisrebuli jarimebi zomieri iyo,
sanqcias SesaZloa uaryofiTi gavlena moexdina momavalSi Jurnalistebis mi-
er sajaro interesis mqone sakiTxisadmi yuradRebis miqcevis mcdelobebze.

informaciis miRebisa da gavrcelebis ufleba

gadawyvetileba saqmeze guseva bulgareTis winaaRmdeg (Guseva v. Bulgaria) 147

exeboda municipaluri xelisuflebis uars, momCivans, mis sasargeblod gamo-
tanili sasamarTlos saboloo gadawyvetilebis Sesabamisad, miewodebina mis-
Tvis oficialuri informacia. momCivani cxovelTa dacvis sferoSi aqtiuri
asociaciis wevri iyo. man moipova saboloo sasamarTlo gadawyvetileba, ro-

145 A. v. Norway, no. 28070/06, § 64, 9 April 2009.
146 Axel Springer AG, §§ 90-95, supra note 104.
147 Guseva v. Bulgaria, no. 6987/07, 17 February 2015.
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melTa safuZvelze qalaqis mers misTvis unda miewodebina informacia qala-
qis quCebSi napovni mawanwala ZaRlebis mopyrobis Sesaxeb. man momCivans aR-
niSnuli informacia ar miawoda. aplikanti konvenciis me-10 muxlis safuZvelze
davobda, rom qalaqis meris qceva arRvevda misi informaciis miRebisa da gav-
rcelebis uflebas.

adamianis uflebaTa evropulma sasamarTlom konvenciis darRveva daadgina.
sasamarTlom aRniSna, rom konvenciis me-10 muxlis safuZvelze SesaZlebeli
iyo sajaro interesis mqone sakiTxze JurnalistisTvis an arasamTavrobo or-
ganizaciisTvis oficialuri informaciis micemaze uaris Tqmis gasaCivreba
(ix. kenedi ungreTis winaaRmdeg148 , axalgazrda iniciativa adamianis uf-
lebebisTvis serbeTis winaaRmdeg149  da osteriCiS verininangi zur eral-
tungi, starkungi da Safungi avstriis winaaRmdeg150 ). zemoT miTiTebul saq-
meebze evropulma sasamarTlom didi mniSvneloba mianiWa mediisa da arasam-
Tavrobo organizaciebis, rogorc sazogadoebrivi darajis rols.

winamdebare saqmeze sasamarTlom aRniSna, rom momCivani CarTuli iyo saja-
ro interesis mqone informaciis SegrovebaSi, sazogadoebrivi diskusiis war-
marTvis mizniT. meris uari, miewodebina Sesabamisi informacia, sazogadoe-
bisTvis informaciis miwodebis mosamzadebel etapze Carevas warmoadgenda
da amitom arRvevda momCivnis informaciis gavrcelebis uflebas. evropul
sasamarTlos ar unda gamoekvlia iyo Tu ara Careva gamarTlebuli, radgan ar
arsebobda meris mxridan uaris Tqmis samarTlebrivi safuZvlebi. merma ga-
dawyvita, uari eTqva erovnuli sasamarTlos gadawyvetilebis Sesrulebaze,
miuxedavad imisa, rom informacias eqskluziurad flobda da is advilad xel-
misawvdomi iyo. sasamarTlom aseve SeniSna, rom erovnuli kanonmdebloba sa-
samarTlo gadawyvetilebebis aRsrulebisaTvis ar iTvaliswinebda gansaz-
Rvrul vadas. aqedan gamomdinare, sasamarTlo gadawyvetilebis aRsruleba
damokidebuli iyo gadawyvetilebis aRsrulebaze pasuxismgebeli xelisuf-
lebis keTil nebaze. Sesabamisad, gamosayenebeli erovnuli kanonmdebloba
ar iyo winaswarganWvretadi.

***

gadawyvetileba saqmeze Cengizi da sxvebi TurqeTis winaaRmdeg151 , exeboda
Youtube-ze momxmarebelTa wvdomis dablokvas da msxverplis statusis sakiTxs.

momCivnebi samarTlis dargSi momuSave profesorebi iyvnen. isini aqtiurad
iyenebdnen Youtube-s da hqondaT sakuTari angariSi, raTa profesiuli mizne-
bisTvis maTTvis xelmisawvdomi yofiliyo videomasala da SeZlebodaT misi
gadmowera da gaziareba. garda amisa, ramdenime momCivans Youtube-ze gamoqvey-
nebuli hqonda akademiur saqmianobasTan dakavSirebuli videoebi. maT dag-
mes erovnuli sasamarTloebis gadawyvetileba Youtube-ze wvdomis srulad Sez-

148 Kenedi v. Hungary, no. 31475/05, 26 May 2009, see Annual Report 2009.
149 Youth Initiative for Human Rights v. Serbia, no. 48135/06, § 20, 25 June 2013, see Annual Report 2013.
150 Osterreichische Vereinigung zur Erhaltung, Starkung und Schaffung v. Austria, no. 39534/07, § 34, 28 November 2013,

see Annual Report 2013.
151 Cengiz and Others, supra note 9.
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RudvasTan dakavSirebiT. sasamarTlos gadawyvetileba efuZneboda im das-
kvnas, rom internetSi Youtube-is gverdze xelmisawvdomi iyo konkretuli vi-
deomasala, romelic Seuracxyofda aTaTurqis xsovnas da amgvarad arRvev-
da erovnul kanonmdeblobas.

gadawyvetileba aRsaniSnavia, radgan strasburgis sasamarTlom daadgina,
rom momCivnebi, saqmis faqtobrivi garemoebebis gaTvaliswinebiT, SeiZlebo-
da miCneulebi yofiliyvnen konvenciis me-10 muxlis darRvevis msxverplad.
gadawyvetilebis miRebisas adamianis uflebaTa evropulma sasamarTlom xazi
gausva aplikantebis saqmis konkretul maxasiaTeblebs. sasamarTlos mosaz-
rebiT, momCivnebis SemTxvevis Sedareba ver moxdeba Cveulebrivi internet-
momxmareblebis davasTan, konkretul vebgverdebze wvdomis SezRudvasTan
dakavSirebiT (amasTan dakavSirebiT ix. saqme akdenizi TurqeTis winaaRmdeg
(ganCineba) 152 ) an gazeTis mkiTxvelebTan, romlebic asaCivreben tiraJis Sez-
Rudvas (amasTan dakavSirebiT ix. saqme tanrikulu da sxvebi TurqeTis wina-
aRmdeg (ganCineba) 153 ). yvela momCivans Youtube-ze hqonda angariSi da profesi-
uli miznebisTvis iyenebdnen mas. sadavo gadawyvetileba, miuxedavad imisa,
rom ar iyo pirdapir maTken mimarTuli, didi xnis ganmavlobaSi uaryofiT gav-
lenas axdenda maTi informaciisa da azris miRebisa da gavrcelebis ufleba-
ze. me-10 muxliT uzrunvelyofili uflebis gamoyenebis TvalsazrisiT inter-
netis mniSvnelobis Taobaze precedentuli samarTlis Sesabamisad, (ix. saq-
meebi: delfi as estoneTis winaaRmdeg154  da axmet ildirimi TurqeTis wina-
aRmdeg155 ) sasamarTlom xazi gausva Youtube-is, rogorc informaciisa da az-
ris miRebisa da gavrcelebis saSualebis mniSvnelobas, maT Soris iseT Temas-
Tan mimarTebiT, romlis gaSuqebac ar xdeba tradiciuli mediasaSualebebiT.
sasamarTlos miTiTebiT, sadavo gadawyvetileba momCivnebisTvis niSnavda,
rom maT ar hqondaT akademiur da saswavlo saqmianobasTan dakavSirebul vi-
deomasalaze wvdomis, gaziarebisa da komunikaciis SesaZlebloba. am mizeze-
bis gaTvaliswinebiT, aplikantebis saCivari ver CaiTvleba gadawyvetilebis
kanonierebasTan dakavSirebul abstraqtul moTxovnad.

adamianis uflebaTa evropulma sasamarTlom daadgina, rom erovnul sasamar-
Tlos ar hqonda Youtube-ze wvdomis dablokvis Sesaxeb brZanebis gacemis uf-
lebamosileba. saqmeSi gamoyenebuli samarTlebrivi debulebebis Tanaxmad,
SesaZlebeli iyo internetSi gamoqveynebul specifikur masalaze wvdomis
SezRudva, mxolod im SemTxvevaSi Tu miiCneoda, rom is sisxlissamarTlebri-
vi danaSaulis Cadenis safuZvels warmoadgenda. Sesabamisad, momCivnebis me-
10 muxliT dacul uflebebSi Carevas ar hqonda samarTlebrivi safuZveli. sa-
samarTlom analogiuri gadawyvetileba miiRo zemoxsenebul axmet ildiri-
misis saqmeze.

152 Akdeniz v. Turkey, (dec), no. 20877/10, §§ 25-26, 11 March 2014.
153 Tanrikulu and Others v. Turkey (dec.), nos. 40150/98 and others, 6 November 2001.
154 Delfi AS v. Estonia, § 110, supra note 175.
155 Ahmet Yildirim v. Turkey, no. 3111/10, §§ 66 et seq., ECHR 2012.
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***

gadawyvetilebaSi saqmeze magiar helsinki bizocagi ungreTis winaaRmdeg
[didi palata] (Magyar Helsinki Bizottsag v. Hungary [GC]) 156  wamoiWra Semdegi gan-
saxilveli sakiTxi: ra farglebSi uzrunvelyofs konvenciis me-10 muxli sa-
jaro informaciis xelmisawvdomobis uflebas.

momCivanma _ arasamTavrobo organizaciam moiTxova policiis departamen-
tis dokumentebze xelmisawvdomoba, romelSic mocemuli iyo informacia sa-
xalxo damcvelebis daniSvnisa da maTi vinaobis Sesaxeb; maT aRniSnuli infor-
macia sWirdebodaT kvlevis dasrulebisTvis, romelic iTvaliswinebda wina-
dadebebs saxalxo damcvelebis institutis reformis Sesaxeb. miuxedavad imi-
sa, rom policiis ganyofilebebis umravlesobam moTxovna Seasrula, orma
maTganma ar gasca informacia; dokumentebis xelmisawvdomobasTan dakavSi-
rebiT, arasamTavrobo organizaciis mier dawyebuli erovnuli samarTalwar-
moeba warumatebeli aRmoCnda. momCivani arasamTavrobo organizacia davob-
da, rom informaciis xelmisawvdomobaze uari konvenciis me-10 muxliT garan-
tirebuli uflebebis darRvevas warmoadgenda.

(i) winamdebare gadawyvetileba aRsaniSnavia, vinaidan is detalurad mimoixi-
lavs da ganmartavs strasburgis sasamarTlo praqtikas imis Sesaxeb Tu ra
moculobiT uzrunvelyofs konvenciis me-10 muxli sajaro informaciis
xelmisawvdomobis uflebas. miuxedavad imisa, rom adamianis uflebaTa ev-
ropuli sasamarTlo ar aRiarebs calke xelmisawvdomobis uflebas, man gan-
marta saqmeze linderi SvedeTis winaaRmdeg157  dadgenili principebi da ga-
nacxada, rom garkveul SemTxvevebSi msgavsi ufleba SeiZleba gamomdina-
reobdes gamoxatvis Tavisuflebis uflebidan; strasburgis sasamarTlom
aseve gansazRvra is kriteriumebi, romelTa safuZvelze es Sefaseba SeiZ-
leba gakeTdes TiToeuli saqmis garemoebebis gaTvaliswinebiT.

`standartuli sasamarTlo praqtikidan gamomdinare pozicia~, romelic
Camoyalibda linderis saqmeSi da dadasturda saqmeebSi: gera da sxvebi
italiis winaaRmdeg158 , gaskini didi britaneTis winaaRmdeg159  da roSe
didi britaneTis winaaRmdeg [didi palata] 160  warmoadgenda Semdegs: kon-
venciis me-10 muxli ar iTvaliswinebda sajaro informaciis xelmisawvdo-
mobis uflebas da arc Sesabamis valdebulebas akisrebda xelisuflebas.
didma palatam daadgina, rom es ar gamoricxavda sxva SemTxvevebSi aseTi
uflebis an valdebulebis arsebobas. amgvari sakiTxi ukve ganxilul iqna
saqmeSi gilbergi SvedeTis winaaRmdeg161 , sadac saxelmwifos erTma na-
wilma aRiara informaciis miRebis ufleba, magram meore nawilma daarRvia
an ver SeZlo am uflebis ganxorcieleba.

Sesabamisad, didma palatam ganixila winamdebare saqmeSi arsebuli garemo-

156 Magyar Helsinki Bizottsag v. Hungary [GC], no. 18030/11, ECHR 2016.
157 Leander v. Sweden, 26 March 1987, Series A no. 116.
158 Guerra and Others v. Italy, 19 February 1998, Reports of Judgments and Decisions 1998-I.
159 Gaskin v. the United Kingdom, 7 July 1989, Series A no. 160.
160 Roche v. the United Kingdom [GC], no. 32555/96, ECHR 2005-X.
161 Gillberg v. Sweden [GC], no. 41723/06, 3 April 2012.
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ebebis gaTvaliswinebiT SeiZleba Tu ara, rom xelmisawvdomobis ufleba
konvenciis me-10 muxlis dacvis farglebSi moeqces. amis gasarkvevad sasa-
marTlom ganixila me-10 muxlTan dakavSirebuli mosamzadebeli samuSaoe-
bi da sasamarTlosa da komisiis mosazrebebi me-6 damatebiTi oqmis proeq-
tTan dakavSirebiT, romelmac saSualeba misca daedgina, rom SesaZloa ar-
sebobdes wonadi argumentebi konvenciis me-10 muxlSi sajaro informaciis
xelmisawvdomobis individualuri uflebisa da saxelmwifos Sesabamisi val-
debulebis amokiTxvis sasargeblod. ocdaTerTmeti xelSemkvreli saxel-
mwifos SedarebiTma mimoxilvam, saerTaSoriso doneze ganviTarebulma
konsensusma, evrokavSiris fundamentur uflebaTa qartiam da evrokavSi-
ris sxva debulebebma, aseve evropis sabWos mravalma sxva instrumentma, di-
di palata miiyvana gadawyvetilebamde, rom arsebobda `farTo konsensusi
evropaSi (da mis farglebs gareT) sajaro informaciis xelmisawvdomobis
uflebis aRiarebis saWiroebis Sesaxeb; aRniSnuli saWiroeba miznad isaxav-
da sazogadoebis mxardaWeras sajaro interesis sakiTxebze azris Camosa-
yalibeblad~ (gadawyvetilebis 148-e paragrafi). aqedan gamomdinare, sasa-
marTlo ar iyo `SezRuduli me-10 muxlis 1-li paragrafis imgvari ganmar-
tebisgan ... rom is moicavs informaciis xelmisawvdomobaze uflebasac~.

sasamarTlos precedentuli samarTlis gaTvaliswinebiT (romelic ganvi-
Tarda garkveul pirobebSi informaciis Tavisuflebis uflebis aRiarebis
sasargeblod. Tumca sasamarTlo informaciis Tavisuflebis uflebas aRi-
arebs rogorc me-10 muxliT daculi informaciis miRebisa da gavrcelebis
uflebis Semadgenel elements da ara rogorc damoukidebel uflebas), aseve
zemoT moyvanili evropuli da saerTaSoriso tendenciebis Sesabamisad,
strasburgis sasamarTlom miiCnia, rom linderis principebis ganmartebis
dro dadga. didma palatam gaakeTa aRniSnuli ganmarteba. sajaro informa-
ciis xelmisawvdomobis ufleba da misi miwodebis Sesabamisi valdebuleba
SeiZleba warmoiSvas, pirveli, sadac informaciis gamJRavnebis Sesaxeb brZa-
neba gacemulia sasamarTlos mier (rogorc es moxda gilbergis saqmeze) da
meore, sadac `informaciis xelmisawvdomoba aris piris mier gamoxatvis Ta-
visuflebiT, kerZod, `informaciis miRebisa da gavrcelebis uflebiT~ sar-
geblobis instrumenti da misi uaryofa warmoadgens am uflebaSi Carevas~
(mocemuli saqmisTvis es mdgomareoba iyo relevanturi).

didma palatam gansazRvra kriteriumi, romelic yovel konkretul saqme-
ze gamoyenebul unda iqnes imis dasadgenad, xelmisawvdomobaze erTi kon-
kretuli uari utoldeboda Tu ara gamoxatvis Tavisuflebis uflebaSi
Carevas. aRniSnuli kriteriumebia: moTxovnili informaciis mizani; moT-
xovnili informaciis arsi; momCivnis roli; iyo Tu ara informacia momza-
debuli da xelmisawvdomi. gamoiyena ra es kriteriumebi didma palatam,
daadgina, rom momCivani arasamTavrobo organizaciisTvis moTxovnili in-
formaciis miuwodebloba warmoadgenda konvenciis me-10 muxliT dacul
uflebebSi Carevas.

(ii) imis gansazRvrisas, iyo Tu ara es Careva aucilebeli demokratiul sazo-
gadoebaSi, saWiro iyo did palatas daecva samarTliani balansi momCivani
arasamTavrobo organizaciis gamoxatvis uflebebsa da moTxovnili in-
formaciis dacvas Soris.

didma palatam daadgina (evropis sabWos monacemTa dacvis Sesaxeb konvenci-
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asa da sasamarTlos precedentul samarTalze miTiTebiT), rom winamdebare
saqmeze me-8 muxliT gaTvaliswinebuli interesebi ar iyo `iseTi arsisa da
bunebis~, rom balansis dacvis ganxilvisas gamoyenebuliyo konvenciis me-8
muxli. aRniSnuli gadawyvetilebis miRebis dros, strasburgis sasamarTlom
gaiTvaliswina konteqsti (sajaro saqmianobaSi profesiuli saqmianobis gan-
xorcielebasTan dakavSirebuli monacemebi ar exeba am samuSaos arss da Sesa-
bamisad, ar axdens gavlenas maT pirad cxovrebaze) da is faqti, rom am infor-
maciis gamJRavneba SeiZleba miCneul iqnes winaswar ganWvretadad.

miuxedavad imisa, rom me-8 muxli ar yofila saqmeSi ganxiluli, monacemTa
dacva iyo is legitimuri mizani, romelic amarTlebda gamoxatvis Tavi-
suflebis mxolod proporciul SezRudvas. didma palatam miiCnia ra, rom
sazogadoebrivi interesi gadawonida monacemTa dacvis saWiroebas, winam-
debare saqmeze konvenciis me-10 muxlis darRveva daadgina.

presis Tavisufleba

gadawyvetileba saqmeze ziembinski poloneTis winaaRmdeg(#2) (Ziembinski v.
Poland (no.2)) 162  exeboda Jurnalistis mier satirisa da ironiis gamoyenebas,
sazogadoebrivi interesis sakiTxis Sesaxeb komentaris gakeTebis dros.

momCivanma Jurnalistma gamoaqveyna satiruli statia, romelSic man gaaqi-
lika raionis meri da misi ori TanamSromeli maT mier damtkicebuli mwyris
moSenebis proeqtis gamo, romelic miznad isaxavda adgilobrivi umuSevro-
bis daZlevas. man raionis meri da erTi TanamSromeli (saxelebis miTiTebis
gareSe) moixsenia, rogorc `suleli bosebi~. Jurnalistma meore TanamSrome-
li daaxasiaTa, rogorc `utvino~, `suleli moxele~ da `matrakveca~. merma da
statiaSi moxseniebulma moxeleebma momCivnis winaaRmdeg samoqalaqo samar-
Tlis saqmis warmoeba daiwyes; sabolood, Jurnalists daekisra samoqalaqo
pasuxismgebloba mosarCeleebisTvis Seuracxyofis miyenebis gamo. erovnul-
ma sasamarTloebma daadgines, rom momCivanma gadaaWarba samarTliani kriti-
kis farglebs da gamoiyena leqsika, romelic Seuracxmyofeli iyo mosarCe-
leebis pirovnuli Rirsebis mimarT da gamoxatavda upativcemulobas.

momCivani amtkicebda, rom winamdebare saqmeze dairRva konvenciis me-10 mux-
li. sasamarTlo daeTanxma mas. adamianis uflebaTa evropuli sasamarTlos
gadawyvetileba sainteresoa Semdegi mizezebis gamo:

pirveli, gadawyvetilebam sasamarTlos misca SesaZlebloba kidev erTxel Se-
efasebina, rom satira aris mxatvruli gamoxatvisa da socialuri komentaris
forma, romelic realobis gazviadebisa da damaxinjebis gziT, miznad isaxavs
provokaciasa da agitacias. Sesabamisad, amgvari gamoxatvis Tavisuflebis uf-
lebaSi nebismieri Careva unda ganixilebodes gansakuTrebuli sifrTxiliT
(ix. vereinigang bildender kunstleri avstriis winaaRmdeg163 ; alves da
silva portugaliis winaaRmdeg164  da eoni safrangeTis winaaRmdeg165 ). sasa-

162 Ziembinski v. Poland (no. 2), no. 1799/07, 5 July 2016.
163 Vereinigung Bildender Kunstler v. Austria, no. 68354/01, § 33, 25 January 2007.
164 Alves da Silva v. Portugal, no. 41665/07, § 27, 20 October 2009.
165 Eon v. France, no. 26118/10, § 60, 14 March 2013.
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marTlom aRniSna, rom erovnulma sasamarTloebma momCivnis statiis anali-
zis dros saTanadod ar gaiTvaliswines teqstis satiruli xasiaTi da is iro-
nia, romelic safuZvlad edo statias (ix. sokolovski poloneTis winaaR-
mdeg166 ).

meore, aRsaniSnavia, rom sasamarTlom ar ganixila momCivnis mier gamoyene-
buli yoveli konkretuli termini, im mizniT rom daedgina, ramdenad misaRebi
iyo isini. strasburgis sasamarTlos eWvi ar Seutania, rom momCivnis mier sta-
tiaSi gamoyenebuli SeniSvnebi eqceoda misaRebi gazviadebis farglebSi.

mesame, adamianis uflebaTa evropuli sasamarTlos winamdebare gadawyveti-
lebaSi aRniSnulia, rom didi mniSvneloba eniWeba im konteqsts, romelSic sit-
yvebia gamoyenebuli. mocemuli saqme exeba presis Tavisuflebas da satiris
gamoyenebas, arCeuli sajaro moxeleebis qmedebebis gasakritikeblad. saqme
SeiZleba gamoirCeodes gadawyvetilebisgan _ ianovski poloneTis winaaR-
mdeg167 , romelSic sasamarTlom ar daadgina me-10 muxlis darRveva. ianovskis
SemTxvevaSi, momCivans pasuxismgebloba daekisra municipalitetis mcvele-
bis Seuracxyofis gamo, kerZod, incidentis dros aplikantma maT skverSi, sa-
zogadoebis wevrebis TandaswrebiT, `sulelebi~ da `ugunurebi~ uwoda. muni-
cipalitetis mcvelebis interesebis dacvis saWiroeba ar unda ganxiluliyo
presis Tavisuflebis an sazogadoebrivi Tematikis Ria ganxilvis interesTan
mimarTebaSi, radgan momCivnis SeniSvnebi aseT konteqstSi ar iyo naTqvami.

Sekrebisa da gaerTianebis Tavisufleba (muxli 11)

gaficvis ufleba

gadawyvetileba saqmeze junta reqtora del ertzainen nazional elkar-
tasuna (er.n.e) espaneTis winaaRmdeg (Junta Rectora Del Ertzainen Nazional Elkar-
tasuna (ER.N.E.) v. Spain) 168  exeboda saxelmwifo usafrTxoebis samsaxuris wev-
rebis gaficvis uflebis SezRudvas. konvenciis me-11 muxlze dayrdnobiT,
profkavSirebi, romelic winamdebare saqmeze aplikanti iyo, asaCivrebda ka-
noniT dadgenil akrZalvas, am kategoriis sajaro moxeleebis gaficvis uf-
lebiT sargeblobis Sesaxeb.

konvenciis me-11 muxli calsaxad moicavs SeiaraRebul Zalebs da policie-
lebs, maT Soris, viszec SeiZleba umetesad, gavrceldes `kanonieri SezRud-
vebi~ profkavSirebis Tavisuflebis kiTxvis niSnis qveS dayenebis gareSe. ase-
Ti SezRudvebi ar unda arRvevdes gaerTianebis uflebis arss (ix. mateli saf-
rangeTis winaaRmdeg169 ).

gadawyvetileba sainteresoa im kuTxiT, rom konvenciis me-11 muxlis savara-
udo darRvevis Seswavlisas, mxedvelobaSi miRebul iqna samarTaldamcavebis-
Tvis dakisrebuli specifikuri pasuxismgebloba. strasburgis sasamarTlom

166 Sokolowski v. Poland, no. 75955/01, § 46 in fine, 29 March 2005.
167 Janowski v. Poland [GC], no. 25716/94, ECHR 1999-I.
168 Junta Rectora Del Ertzainen Nazional Elkartasuna (ER.N.E.) v. Spain, no. 45892/09, 21 April 2015.
169 Matelly v. France, no. 10609/10, § 75, 2 October 2014.
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daadgina, rom winamdebare saqmeze me-11 muxli ar darRveula. miuxedavad imi-
sa, rom profkavSirebis mier gasaCivrebuli faqtebi warmoadgenda maTi gaer-
Tianebis Tavisuflebis uflebaSi Carevas, es Careva ar iyo gaumarTlebeli,
radgan kavSirs SeeZlo Tavisi uflebis ZiriTadi arsis gamoyeneba. gansxvave-
biT enerji iapi-iolseni TurqeTis winaaRmdeg170  saqmisgan, kanonmdeblo-
biT gaTvaliswinebuli SezRudva ar exeboda yvela sajaro moxeles, aramed
eqskluziurad gankuTvnili iyo saxelmwifo usafrTxoebis samsaxuris wevre-
bisTvis, romlebic uzrunvelyofen sazogadoebriv usafrTxoebas. kanonmdeb-
loba SeiaraRebul Zalebs Zalian did pasuxismgeblobas akisrebda da maTgan
nebismier drosa da adgilas, rogorc samuSao, ise arasamuSao dros, kanonis
dacvas moiTxovda. sasamarTlom aRniSna:

`38. ....mudmivi xasiaTis momsaxurebis miwodebis saWiroeba da is faqti, rom sa-
marTaldamcavebi, rogorc erovnuli marTlwesrigis damcvelebi, gamo-
irCeodnen sxva sajaro mosamsaxureebisgan, amarTlebda maTi gaerTiane-
bis uflebis SezRudvas. maTTvis ufro mkacri moTxovnebis arseboba ar
aRemateboda demokratiuli sazogadoebis saWiroebas, miT umetes, roca
es moTxovnebi emsaxureboda saxelmwifos ZiriTadi interesebis, kerZod,
konvenciis 11.2 muxlSi miTiTebuli legitimuri interesebis dacvas _
erovnuli uSiSroebisa da sazogadoebrivi usafrTxoebis uzrunvelyofas,
uwesrigobis an danaSaulis aRkveTas.

39. aseTi agentebis saqmianobis specifikuri xasiaTi saxelmwifos aniWebs mi-
xedulebis farTo farglebs, raTa ganaviTaros samarTlebrivi politika
da amgvarad, sajaro interesebis gaTvaliswinebiT, garkveul aspeqtebSi
daareguliros profkavSirebis moqmedebebi, me-11 muxliT daculi ufle-
bis arsebiTi nawilis darRvevis gareSe...~

samarTlebrivi dacvis efeqtiani saSualebis ufleba (muxli 13)

gadawyvetileba saqmeze kupingeri germaniis winaaRmdeg (Kuppinger v. Ger-
many) 171  exeba samarTlebrivi dacvis efeqtiani saSualebis cnebas, mSobelsa
da Svils Soris kontaqtis uflebis ganxorcielebasTan dakavSirebuli samar-
Talwarmoebis gaWianurebis konteqstSi. Cveulebriv, gaWianurebuli samar-
Talwarmoebis gamo me-13 muxliT gaTvaliswinebuli samarTlebrivi dacvis
saSualeba SeiZleba iyos ori saxis: pirveli, romlis meSveobiT msxverpls Se-
uZlia moiTxovos zianis anazRaureba da meore, romelic msxverpls saSuale-
bas miscems, moiTxovos saqmis warmoebis daCqareba. adamianis uflebaTa ev-
ropuli sasamarTlos praqtikis Sesabamisad, idealur SemTxvevaSi, erovnul
samarTlebriv sistemaSi xelmisawvdomi unda iyos orive zemoT mocemuli sa-
marTlebrivi dacvis efeqtiani saSualeba.

winamdebare saqme mniSvnelovania, radgan masSi xazgasmulia, rodesac mimdi-
nareobs sasamarTlo dava mSoblis SvilTan kontaqtis uflebebis aRsrule-
bis Taobaze, erovnuli kanonmdebloba unda uzrunvelyofdes samarTlebri-

170 Enerji Yapi-Yol Sen v. Turkey, no. 68959/01, § 32, 21 April 2009.
171 Kuppinger v. Germany, no. 62198/11, 15 January 2015.
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vi dacvis saSualebas, romelic modave mxares SesaZleblobas miscems, moiT-
xovos im gadawyvetilebis aRsruleba, romelic mas bavSvTan kontaqtis uf-
lebas aniWebs. mocemul saqmeze, momCivani, sxva sakiTxebTan erTad, davobda,
rom aragonivrulad gaWianurda erovnuli samarTalwarmoeba, romelic exe-
boda im sasamarTlo gadawyvetilebis aRsrulebas, romliTac mas miniWebuli
hqonda bavSvTan kontaqtis ufleba da misTvis uzrunvelyofili ar iyo sa-
marTlebrivi dacvis efeqtiani saSualeba, romlis meSveobiT daaCqarebda ga-
dawyvetilebis aRsrulebas. aplikanti Cioda, rom mocemul saqmeze dairRva
konvenciis me-13 muxli me-8 muxlTan erTobliobaSi.

mopasuxe saxelmwifo amtkicebda, rom momCivans, procesis aragonivrulad
gaWianurebis gamo, SeeZlo moeTxova kompensacia `zianis anazRaurebis Sesa-
xeb~ 2011 wlis kanonis safuZvelze.

evropulma sasamarTlom pasuxi gasca mTavrobis arguments da ganacxada, rom
im saqmeebTan dakavSirebiT, romlebSic samarTalwarmoebis xangrZlivoba aS-
kara gavlenas axdens momCivnis ojaxur cxovrebaze, ufro mkacri midgoma un-
da iqnes gamoyenebuli; garda amisa, erovnuli kanonmdeblobiT gaTvaliswi-
nebuli samarTlebrivi dacvis saSualeba unda iyos rogorc sakompensacio,
aseve prevenciuli xasiaTis. sasamarTlom aRniSna, rom am kuTxiT saxelmwi-
fos pozitiuri valdebuleba iluzoruli gaxdeboda, Tu momCivnisTvis xel-
misawvdomi iqneboda mxolod a posteriori172  samarTlebrivi dacvis saSua-
leba. strasburgis sasamarTlo ver darwmunda, rom mopasuxe saxelmwifos mi-
er miTiTebuli zianis anazRaurebis Sesaxeb kanoni daaCqarebda samarTalwar-
moebas momCivnis msgavs saqmeebze, romlebic exeba patara bavSvebTan kontaq-
tis uflebis ganxorcielebas. kerZod, strasburgis sasamarTlom daadgina,
rom zianis anazRaurebis Sesaxeb kanonis gamoyeneba ver ganapirobebda samar-
Talwarmoebis daCqarebas.

gadawyvetilebis miRebisas sasamarTlom gaiTvaliswina mis mier adre gamo-
tanili 2 gadawyvetileba, sadac msgavs daskvnamde mivida, kerZod, saqmeebi:
makredi CexeTis respublikis winaaRmdeg173  da bergmani CexeTis respubli-
kis winaaRmdeg174 . strasburgis sasamarTlom daadgina me-13 muxlis darRve-
va me-8 muxlTan erTobliobaSi.

diskriminaciis akrZalva (muxli 14)

me-14 muxli me-8 muxlTan erTobliobaSi

gadawyvetileba saqmeze biao daniis winaaRmdeg [didi palata] (Biao v. Den-
mark [GC]) 175  exeba ojaxis gaerTianebis SezRudvas, rac arapirdapir diskri-
minacias warmoadgens momCivnis msgavsi pirebis mimarT eTnikuri warmomav-
lobisa da moqalaqeobis safuZvelze.

172 cdis safuZvelze, faqtobriv monacemebze dayrdnobiT.
173 Macready v. the Czech Republic, nos. 4824/06 and 15512/08, 22 April 2010.
174 Bergmann v. the Czech Republic, no. 8857/08, 27 October 2011.
175 Biao v. Denmark [GC], no. 38590/10, ECHR 2016.
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pirveli momCivani daibada togoSi da cxovrobda ganaSi, vidre Cavidoda da-
niaSi 1993 wels, sadac 2002 wels moqalaqeoba miiRo. Semdeg igi daqorwinda
meore momCivanze _ ganaSi. meore momCivans binadrobis nebarTvaze, romelic
mas meuRlesTan erTad cxovrebis uflebas miscemda, uari eTqva, vinaidan mom-
CivanTa kavSiri daniasTan ar iyo imaze ufro Zlieri, vidre sxva qveyanasTan _
aRniSnul SemTxvevaSi ganasTan.

momCivnebi me-8 muxlis safuZvelze calke da aseve me-14 muxlTan erToblio-
baSi davobdnen, rom sakanonmdeblo cvlilebam, romelic iTvaliswinebda ga-
monakliss `qveyanasTan gansakuTrebuli kavSiris~ arsebobis moTxovnasTan
dakavSirebiT maTTvis, vinc daniis moqalaqe iyo ukve 28 wlis ganmavlobaSi
(`ocdarva wlis wesi~), gamoiwvia diskriminaciuli midgoma momCivnis msgavs
pirebTan mimarTebiT, romlebmac daniis moqalaqeoba mogvianebiT miiRes. did-
ma palatam me-14 muxlis darRveva daadgina me-8 muxlTan erTobliobaSi da
miiCnia, rom arsebobda me-8 muxlis safuZvelze calke gansaxilveli sakiTxi.

(i) saqme sayuradReboa, vinaidan is adgens, rom Sidasaxelmwifoebrivi saimig-
racio RonisZieba, romelic ojaxis gaerTianebis sakiTxs aregulirebs,
konvenciis me-14 muxlis darRveviT, eTnikuri warmomavlobisa da moqala-
qeobis safuZvelze iwvevs arapirdapir diskriminacias.

winamdebare saqmeze gansaxilveli iyo Semdegi sakiTxi: iwvevda Tu ara `oc-
darva wlis wesi~ araproporciulad zianis momtan efeqtebs pirveli mom-
Civnis msgavsi pirebisaTvis, romlebmac daniis moqalaqeoba mogvianebiT
miiRes da warmoSobiT sxva qveynidan iyvnen, daniaSi dabadebuli daniuri
warmoSobis pirebTan SedarebiT imdenad, rom maT mimarT adgili hqonda
arapirdapir diskriminacias eTnikuri warmoSobisa da moqalaqeobis safuZ-
velze. me-14 muxlis darRvevis dadgenisas, didma palatam daadastura:

1. miuxedavad imisa, rom me-8 muxli ar iTvaliswinebs ojaxis gaerTianebis
valdebulebebs, me-8 muxlTan Tavsebadi saimigracio RonisZieba SeiZle-
ba miCneul iqnes diskriminaciad da me-14 muxlis darRvevad (mag., ix. abdu-
lazizi, kabali da balkandali gaerTianebuli samefos winaaRmdeg176 );

2. evropuli sasamarTlo Seiswavlis gamoyenebuli RonisZiebis mizans da ad-
gens, aqvs Tu ara mas araproporciulad zianis momtani gavlena konkretu-
li jgufebis mimarT; Tu gamoyenebul RonisZiebas ar eqneba `obieqturi da
gonivruli gamarTleba~, sasamarTlo mas miiCnevs diskriminaciuli xasia-
Tis mqoned, maSinac ki, Tu zemoxsenebuli RonisZieba ar aris mimarTuli
konkretul pirTa jgufis mimarT da aseve ar arsebobs diskriminaciuli
ganzraxva (ix. hiu jordani gaerTianebuli samefos winaaRmdeg177  da d.h.
da sxvebi CexeTis respublikis winaaRmdeg178 );

3. relevanturi komparatorebi momCivnis saqmeSi iyvnen `eTnikurad daniu-
ri warmoSobis daniis moqalaqeebi~ da Tanamedrove sazogadoebaSi eTni-

176 Abdulaziz, Cabales and Balkandali v. the United Kingdom, 28 May 1985, §§ 70-80, Series A no. 94.
177 Hugh Jordan v. the United Kingdom, no. 24746/94, § 154, 4 May 2001.
178 D.H. and Others v. the Czech Republic [GC], no. 57325/00, §§ 175 and 184-85, ECHR 2007-IV.
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kuri warmomavlobis safuZvelze ganxorcielebuli gansxvavebuli mop-
yroba ver iqneboda gamarTlebuli; xolo moqalaqeobis safuZvelze gan-
sxvavebuli mopyroba dasaSvebi iyo mxolod `myari da wonadi mizezebis~
arsebobisas;

4. mTavrobam ver uzrunvelyo eCvenebina, rom namdvilad arsebobda `myari
da wonadi mizezebi, romlebic gaamarTlebda arapirdapir diskriminacias
`28 wlis wesis~ safuZvelze.

(ii) ucnobia, aRniSnul gadawyvetilebas aqvs Tu ara raime gavlena strasbur-
gis sasamarTlos mier 1985 wels miRebul gadawyvetilebaze _ saqmeSi ab-
dulazizi, kabalesi da balkandali. marTalia, didma palatam aRniSna, rom
daniis uzenaesi sasamarTlos umravlesoba daeyrdno zemoT xsenebul ga-
dawyvetilebas, Tumca man ganmarta, rom uzenaesma sasamarTlom es Sem-
Txveva miiCnia, rogorc pirTa mimarT gansxvavebuli mopyroba moqalaqe-
obis xangrZlivobis safuZvelze, maSin, rodesac adamianis uflebaTa ev-
ropulma sasamarTlom aRniSnuli saqme ganixila, rogorc arapirdapiri
diskriminacia, dafuZnebuli eTnikur warmomavlobasa da moqalaqeobaze.
Sesabamisad, didma palatam ufro mkacri proporciulobis testi gamoi-
yena, vidre uzenaesma sasamarTlom. aqedan gamomdinare, strasburgis sa-
samarTlom winamdebare saqme ganasxvava abdulazizi, kabalesi da balkan-
dalis saqmisgan.

(iii) aRsaniSnavia, rom sasamarTlom sxva saerTaSoriso tendenciebisa da mo-
sazrebebis Sesaxeb Seagrova informacia da gaiTvaliswina is. `ocdarva
wlis wesis` Sefasebisas, didi palata daeyrdno moqalaqeobis Sesaxeb ev-
ropuli konvenciis me-5 muxlis me-2 punqts; aRniSnuli konvenciis mizani
iyo diskriminaciis aRmofxvra im pirTa Soris, romlebic dabadebidan kon-
kretuli qveynis moqalaqeebi arian da mogvianebiT gaxdnen amave qveynis
moqalaqeebi (maT Soris, naturalizaciis gziT). sasamarTlom miiCnia, rom
zemoxsenebuli konvencia warmoadgenda evropuli standartebis tenden-
ciebis demonstracias, romelic mocemuli saqmisTvis relevanturi iyo.
ojaxis gaerTianebis sakiTxTan dakavSirebiT evropis kavSiris Sesabamisi
debulebebi da sasamarTlo praqtika cxadyofda, rom erTmaneTisgan ar
unda gansxvavdebodnen pirebi, romlebmac moqalaqeoba miiRes dabadebiT
im pirebisgan, romlebmac moqalaqeoba sxva gziT moipoves. ufro metic,
didi palatis gadawyvetileba asaxavs im faqts, rom mravalma damoukide-
belma organom, kerZod: rasizmisa da Seuwynareblobis winaaRmdeg evro-
pulma komisiam (evropis sabWo), rasobrivi diskriminaciis aRmofxvris ko-
mitetma (gaerTianebuli erebis organizacia) da adamianis uflebaTa komi-
sarma (evropis sabWo) dagmo ocdarva wlis wesi. evropulma sasamarTlom
ganaxorciela SedarebiT-samarTlebrivi kvleva (Seiswavla ocdacxra
wevri saxelmwifo) mesame qveynis moqalaqeebTan ojaxis gaerTianebis Zi-
riTadi moTxovnebis Sesaxeb da ganacxada, rom arc erT Seswavlil saxel-
mwifoSi ar gansxvavdeboda ojaxebis gaerTianebis pirobebi maTi moqala-
qeebis sxvadasxva jgufebisTvis.
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***

gadawyvetileba saqmeze di trizio Sveicariis winaaRmdeg (Di Trizio v. Switzer-
land) 179  exeba socialur daxmarebebs da maT Sesabamisobas ojaxur da pirad
cxovrebasTan.

tyupebis gaCenamde momCivani zurgis problemebis gamo iZulebuli gaxda, ua-
ri eTqva sruli ganakveTiT muSaobaze da Sedegad, mas mieniWa SezRuduli Se-
saZleblobis mqone (SemdgomSi, SSm) pirTaTvis gankuTvnili Semweobis miRe-
bis ufleba. mSobiarobis Semdeg, momCivanma Sesabamis organoebs Seatyobina,
rom mas surda samsaxurSi dabruneba naxevar ganakveTze finansuri mizezebis
gamo. momCivani eloda, rom mis mier miRebuli SSm pirTaTvis gaTvaliswinebu-
li daxmareba 50%-iT Semcirdeboda. Tumca mas Semweoba saerTod ar miuRia.
xelisufleba Tavis SefasebaSi daeyrdno momCivnis gancxadebas, rom mas sur-
da muSaoba naxevar ganakveTze. momCivnis Semweobis miRebis uflebis Sefase-
bisTvis gamoyenebuli specialuri meTodis Sedegad miRebul iqna gadawyve-
tileba, romlis mixedviT momCivans uari eTqva nebismieris saxis Semweobaze,
radgan is minimum 40%-iT SezRuduli SesaZleblobis mqone unda yofiliyo.
sayuradReboa, rom aRniSnuli meTodi gamoiyeneboda mxolod naxevar ganak-
veTze momuSave pirTa mimarT.

adamianis uflebaTa evropuli sasamarTlos winaSe momCivani davobda, rom pi-
radi da ojaxuri cxovrebis pativiscemis uflebiT sargeblobisas mis winaaR-
mdeg adgili hqonda diskriminacias. man aRniSna, rom maSinac ki, Tu gaangari-
Sebis meTodi erTnairad gamoiyeneboda mamakacebsa da qalebze, is qalebs ara-
xelsayrel mdgomareobaSi ayenebda, radgan gaTvaliswinebuli ar iyo is faq-
ti, rom umravles SemTxvevaSi naxevar ganakveTze muSaobdnen ara mamakacebi,
aramed qalebi, mSobiarobis Semdeg. sxva sityvebiT rom vTqvaT, meTodi efuZ-
neboda im azrs, rom wyvilis mamrobiTi sqesis warmomadgeneli muSaobda, ro-
ca qali saxlsa da bavSvebs uvlida.

gadawyvetileba sainteresoa, radgan sasamarTlos pirvel rigSi unda gada-
ewyvita saqmis faqtebi eqceoda Tu ara ojaxisa da piradi cxovrebis dacvis
farglebSi (Sveicarias ar aqvs ratificirebuli 1-li damatebiTi oqmi). sasa-
marTlom daaskvna, rom faqtebi eqceoda konkretuli uflebis farglebSi.

rac Seexeba ojaxur cxovrebas, sasamarTlom aRniSna, rom momCivnis mier gak-
ritikebuli gaangariSebis meTodis gamoyeneba gavlenas iqoniebda misi da me-
uRlis ojaxuri cxovrebis da samuSao drois gankargvaze.

rac Seexeba pirad cxovrebas, strasburgis sasamarTlom aRniSna, rom me-8 mux-
liT garantirebuli iyo piradi avtonomiisa da ganviTarebis ufleba. imis gaT-
valiswinebiT, rom SezRuduli SesaZleblobis mqone pirTaTvis gaTvaliswi-
nebuli Semweobis gamoangariSebis meTodi aiZulebda pirebs, rom esurvaT na-
xevar ganakveTze araxelsayrelad muSaoba, gamoricxuli ar aris, rom aRniS-
nuli meTodis gamoyeneba uzRudavda aseT pirebs arCevanis Tavisuflebas, Ta-
vianTi survilis Sesabamisad SeeTavsebinaT piradi cxovreba samsaxurTan, Se-
esrulebinaT yoveldRiuri movaleobebi da aRezardaT bavSvebi.

179 Di Trizio v. Switzerland, no. 7186/09, 2 February 2016.
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maSasadame, konkretul saqmeze vrceldeboda konvenciis me-14 muxli.

rac Seexeba saqmis arsebiT ganxilvas, sasamarTlom momCivnis sasargeblod
daadgina: gaangariSebis meTodi arapirdapir diskriminacias axdenda qaleb-
ze, radgan ZiriTadad mxolod qalebi iyvnen dazaralebulebi (saqmeebis 97%)
da mTavrobam ver moaxerxa warmoedgina gansxvavebuli mopyrobis gonivru-
li gamarTleba. sasamarTlom aRniSna, rom momCivani savaraudod SeZlebda
Semweobis miRebas, Tu Sesabamis organos ganucxadebda, rom mas surda emuSava
srul ganakveTze an saerTod ar emuSava.

me-14 muxli 1-li damatebiTi oqmis 1-l muxlTan erTobliobaSi

gadawyvetilebaSi saqmeze guberina xorvatiis winaaRmdeg (Guberina v. Croa-
tia) 180  SezRuduli SesaZleblobis mqone bavSvis saWiroebebi mxedvelobaSi ar
iqna miRebuli, rodesac ganixileboda mamamisisTvis sagadasaxado SeRavaTe-
bis miniWeba im SenaZenTan dakavSirebiT, romelic aucilebeli iyo bavSvis sa-
Wiroebebis dasakmayofileblad.

momCivani aris mSobeli, romelsac hyavs SezRuduli SesaZleblobis mqone bav-
Svi; is saWiroebs mudmiv meTvalyureobas. aplikantma gayida bina, romelic
iyo im Senobis mesame sarTulze, sadac lifti ar arsebobda da SeiZina saxli,
raTa uzrunveleyo yvela aRWurvilobiT, romelic morgebuli iqneboda bav-
Svis saWiroebebze. momCivanma moiTxova saxlis SeZenasTan dakavSirebuli sa-
gadasaxado SeRavaTi kanonmdeblobis farglebSi, magram misi moTxovna uar-
yofil iqna im safuZveliT, rom bina, romelic gayida, akmayofilebda ojaxis
moTxovnebs, iyo sakmarisad didi da aRWurvili Sesabamisi infrastruqturiT,
rogoricaa eleqtroenergia da gaTboba. bavSvis mdgomareoba da SenobaSi
liftis ararseboba mxedvelobaSi ar miuRiaT.

momCivani davobda, rom bavSvis mdgomaroebis gaTvaliswinebiT, mis mimarT sa-
gadasaxado kanonmdeblobis gamoyenebis forma diskriminaciuli iyo. sasamar-
Tlom daadgina konvenciis me-14 muxlis darRveva pirveli damatebiTi oqmis
1-l muxlTan erTobliobaSi. gadawyvetileba aRsaniSnavia Semdegi mizezebis
gamo:

pirvel rigSi, sasamarTlom daadgina, rom momCivans SeeZlo edava Tavisi bav-
Svis mimarT diskriminaciuli mopyrobis safuZvliT. Tavis mxriv, me-14 muxli
agreTve exeba im situaciebs, romlebSic individualuria SedarebiT nakle-
bad xelsayreli damokidebuleba sxva statusis safuZvelze, am debulebiT
gaTvaliswinebuli precedentuli samarTlis mniSvnelobiT. momCivans, ro-
gorc mamas, romelic zrunavda SezRuduli SesaZleblobis mqone Svilze, Se-
eZlo dayrdnoboda me-14 muxls.

meore mxriv, sasamarTlom daaskvna, rom xelisuflebis warmomadgenlebi ise-
ve epyrobodnen momCivans, rogorc sxva nebismier pirs, romelic yidulobs
uZrav qonebas da iTxovs sagadasaxado gadasaxadisgan gaTavisuflebas im sa-
fuZvliT, rom misi wina sacxovrebeli ver akmayofilebs ZiriTad infrastruq-

180 Guberina v. Croatia, no, 23682/13, ECHR 2016
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turul moTxovnebs. sasamarTlosTvis arsebiTi sakiTxi iyo daedgina, arse-
bobda Tu ara obieqturi da gonivruli gamarTleba imisa, rom momCivnis mdgo-
mareoba gansxvavebulad ar ganixiles, imis gaTvaliswinebiT, rom mis situa-
ciasa da uZravi qonebis SemZen sxva pirebs Soris, romlebic iTxovdnen gada-
saxadebisgan gaTavisuflebas, arsebobda faqtobrivi uTanasworoba. sasamar-
Tlos mosazrebiT, im SemTxvevaSic ki, Tu Sesabamisi sagadasaxado kanonmdeb-
loba gadawyvetilebis mimRebisTvis ar iTvaliswinebda SesaZleblobas mom-
Civnis situaciasTan dakavSirebiT gamosavali epova, erovnuli kanonmdeblo-
bis sxva debulebebi aregulirebda problemebs, romlis winaSec idgnen Sez-
Ruduli SesaZleblobis mqone pirebi SenobebiT sargeblobis TvalsazrisiT.
erovnuli kanonmdeblobis mixedviT, SenobaSi liftis arseboba erT-erTi au-
cilebeli moTxovna iyo. ufro metic, strasburgis sasamarTlom SeniSna, rom
xelisuflebas mxedvelobaSi ar miuRia, SezRuduli SesaZleblobis mqone pir-
Ta uflebebis Sesaxeb gaeros konvenciis safuZvelze, xorvatiis mier aRebu-
li Sesabamisi valdebulebebi. SezRudul SesaZleblobebTan dakavSirebiT mo-
sazrebebisa da valdebulebebis gauTvaliswineblobam gamoiwvia sagadasaxa-
do kanonmdeblobis SezRuduli da meqanikuri ganmarteba, kerZod, infras-
truqturasTan dakavSirebuli sabaziso moTxovnebis mimarT. aRsaniSnavia,
rom adamianis uflebaTa evropulma sasamarTlom ar gaiziara mTavrobis ar-
gumenti imis Taobaze, rom sagadasaxado kanonmdebloba miznad isaxavda dax-
mareboda finansuri problemebis mqone sakuTrebis SemZen pirebs; aRniSnuli
argumenti ver iqneboda obieqturi da gonivruli gamarTleba imisa, rom mom-
Civnis gansakuTrebuli garemoebebi mxedvelobaSi ar iqna miRebuli. sasamar-
Tlom ganacxada, rom xelisuflebas aRniSnuli pozicia ar warmoudgenia ap-
likantisTvis gadasaxadebisgan gaTavisuflebaze uaris Tqmis safuZvlad, Se-
sabamisad, is ver idavebda am garemoebis relevanturobaze.

sabolood, aRniSnuli gadawyvetileba mniSvnelovan precedents warmoadgens
SezRuduli SesaZleblobis mqone pirebis Sesaxeb da naTeli ilustraciaa imi-
sa, rom sasamarTlo mzadaa, gaiTvaliswinos sxva saerTaSoriso aqtebidan ga-
momdinare saxelmwifo valdebulebebi, rodesac ganixilavs konvenciiT da-
kisrebuli valdebulebebis Sesrulebas diskriminaciis konteqstSi.

sakuTrebis dacva (1-li damatebiTi oqmis 1-li muxli)

gadawyvetileba saqmeze s.l. da j.l. xorvatiis winaaRmdeg (S.L. and J.L. v.
Croatia ) 181  exeba im pirobebs, romelTa safuZvelzec ori arasrulwlovnis sa-
kuTrebaSi myofi vila gasxvisda. strasburgis sasamarTlos gadawyvetileba
xazgasmiT aRniSnavs Tu ra farglebSia valdebuli saxelmwifo daicvas bav-
SvTa sakuTrebis interesebi.

bavSvebis dedam da misma meuRlem (romelic oridan erT-erTi gogonas mama
iyo) gadawyvites vilis gayidva. amisaTvis maT moiTxoves socialuri uzrun-
velyofis centris nebarTva. am periodSi bavSvebis dedis meuRlis winaaRmdeg
daiwyo sisxlissamarTlebrivi devna da is daapatimres. misma advokatma Tavis
Tavze aiRo sakuTrebis gayidvis sakiTxi; advokatma gadawyvita nasyidobis nac-

181 S.L. and J.L. v. Croatia, no. 13712/11, 7 May 2015.
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vlad Tavis sidedrTan daedo uZravi qonebis gacvlis xelSekruleba imaze da-
bal fasad, vidre aRniSnuli sakuTrebis fasi iyo. dedasTan gasaubrebis Sem-
deg socialuri uzrunvelyofis centrma gacvlis nebarTva gasca. mogviane-
biT qmarma, rogorc bavSvis kanonierma meurvem, warumateblad scada araxel-
sayreli gacvlis xelSekrulebis anulireba da Zaladakargulad gamocxade-
ba. erovnulma sasamarTloebma Sewyvites saqmis warmoeba iseTi mniSvnelova-
ni sakiTxebis ganxilvis gareSe, rogoricaa magaliTad is faqti, rom mesakuT-
reebi iyvnen arasrulwlovnebi, romelTa meurve iyo patimrobaSi da deda im-
yofeboda mZime finansuri da piradi zewolis qveS; erovnulma sasamarTlom
aseve ar gaiTvaliswina is garemoeba, rom sakuTrebis gadacemis procesSi ad-
vokats hqonda interesTa konfliqti.

adamianis uflebaTa evropuli sasamarTlos winaSe debi davobdnen, rom erov-
nulma xelisuflebam ver SeZlo maTi dacva imisgan, rom vila mniSvnelovnad
ufro naklebi Rirebulebis mqone binaSi ar gacvliliyo.

strasburgis sasamarTlom konvenciis 1-li oqmis 1-li muxlis darRveva da-
adgina. aRniSnuli saqme samarTlebrivad sainteresoa, radgan is saxelmwifos
akisrebs pozitiur valdebulebebs, rodesac saqme exeba bavSvebis finansur
interesebs. sasamarTlo winare saqmeebSi xazs usvamda bavSvebis saukeTeso
interesebis dacvis mniSvnelobas nebismieri gadawyvetilebisas, romelic
maTze gavlenas axdenda (ix. x. latviis winaaRmdeg [didi palata] 182  da Jone-
zi niderlandebis winaaRmdeg [didi palata] 183 ). aRniSnul gadawyvetilebaSi
es principi gavrcelda 1-li damatebiTi oqmis 1-l muxlze. strasburgis sasa-
marTlom miiCnia, rom socialuri uzrunvelyofis centrsa da sasamarTlo xe-
lisuflebas ekisreboda valdebuleba, uzrunveleyo bavSvis sakuTrebis in-
teresebis dacva, maT Soris, mesame pirTa arakeTilsindisierebisgan.

miuxedavad amisa, winamdebare saqmeze garigebaSi monawile kompetenturi or-
ganoebis mier miRebul gadawyvetilebebSi gamovlinda ramdenime xarvezi, ker-
Zod:

(i) socialuri uzrunvelyofis centrma ar gamoiCina Sesabamisi gulmodgi-
neba gacvlis xelSekrulebasTan mimarTebiT, bavSvTa interesebidan ga-
momdinare SesaZlo gverdiTi movlenebis Sefasebis mxriv;

(ii) samoqalaqo sasamarTloebma ar Seafases is konkretuli garemoebebi, rom-
lebSic aRmoCndebodnen momCivnebi sakuTrebis gacvlis Sedegad.

***

gadawyvetileba saqmeze filipu kviprosis winaaRmdeg (Philippou v. Cyprus) 184

exeba momCivnis mier sajaro samsaxuris pensiis uflebis dakargvas discipli-
nuri samarTalwarmoebis Semdeg, romelsac Sedegad mohyva momCivnis samsa-
xuridan gaTavisufleba.

182 X v. Latvia [GC], no. 27853/09, ECHR 2013.
183 Jeunesse v. the Netherlands [GC], no. 12738/10, 3 October 2014.
184 Philippou v. Cyprus, no. 71148/10, 14 June 2016.
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momCivani, romelic 33 wlis ganmavlobaSi sajaro moxele iyo, sxva mZime dana-
SaulebebTan erTad, damnaSaved cnes TaRliTobaSi, fulis motyuebiT mopo-
vebasa da gayalbebaSi. Semdgomi disciplinuri samarTalwarmoebis dros sa-
jaro samsaxuris komisiam, momCivnis mimarT gamoiyena yvelaze mZime sanqcia,
kerZod, samsaxuridan gaTavisufleba, romelmac gamoiwvia momCivnisTvis sa-
jaro samsaxuris pensiis CamorTmeva.

adamianis uflebaTa evropuli sasamarTlos winaSe momCivani davobda, rom mis-
Tvis pensiis CamorTmeviT dairRva 1-li damatebiTi oqmis 1-li muxli.

sasamarTlom momCivnis sawinaaRmdego gadawyvetileba miiRo. strasburgis sa-
samarTlos daskvna, romlis Tanaxmad saqmeSi ar darRveula 1-li damatebiTi
oqmis 1-li muxli, efuZneboda momCivnisTvis pensiis miRebis uflebis Camor-
Tmevis konkretuli gavlenis Sefasebas, saqmis garemoebebis gaTvaliswine-
biT. aqedan gamomdinare, saqmis SedegisaTvis mTavari iyo proporciulobis
sakiTxi. sasamarTlos zogadad ganxiluli hqonda (ix. da silva karvalo ri-
ko portugaliis winaaRmdeg185  da stefaneti da sxvebi italiis winaaR-
mdeg186 ), rom pensiis flobis uflebis CamorTmeva, savaraudod, arRvevda 1-
li damatebiTi oqmis 1-l muxls (ix. apostolakisi saberZneTis winaaRmdeg187 )
da piriqiT, pensiis Semcireba, romelsac strasburgis sasamarTlo gonivru-
lad da saTanadod miiCnevs, ar warmoadgens darRvevas (ix. da silva karvalo
riko portugaliis winaaRmdeg (ganCineba); arasi da sxvebi italiis winaaR-
mdeg188  da puleni safrangeTis winaaRmdeg (ganCineba) 189 ).

sxva faqtorebTan erTad sasamarTlom gaiTvaliswina Semdegi garemoebebi:

(i) disciplinuri samarTalwarmoebisas momCivani sargeblobda farTo pro-
ceduruli garantiebiT; aRniSnuli samarTalwarmoebis dros misi piradi
mdgomareoba mxedvelobaSi iqna miRebuli da mas SeeZlo uzenaes sasamar-
TloSi gaesaCivrebina gadawyvetileba pensiis miRebis uflebis CamorTme-
vis Sesaxeb;

(ii) disciplinuri samarTalwarmoeba gamoyofili iyo sisxlis samarTlis saq-
mis warmoebisgan;

(iii) momCivani ar darCenila saarsebo saSualebis gareSe, vinaidan mas kvlav Se-
eZlo mieRo socialuri pensia;

(iv) momCivnis meuRles qvrivis pensias uxdidnen im varaudiT, rom momCivani
samsaxuridan ki ar gaaTavisufles, aramed gardaicvala.

sasamarTlom Seupirispira ra sadisciplino RonisZiebis gavlena momCivnis
mier Cadenili danaSaulebis seriozulobas, daadgina, rom momCivans ar da-
kisrebia individualuri da zedmeti tvirTi, sajaro samsaxuris pensiis Camor-
TmeviT.

185 Da Silva Carvalho Rico v. Portugal (dec.), no. 13341/14, 1 September 2015.
186 Stefanetti and Others v. Italy, nos. 21838/10 and 7 others, 15 April 2014.
187 Apostolakis v. Greece, no. 39574/07, 22 October 2009.
188 Arras and Others v. Italy, no. 17972/07, 14 February 2012.
189 Poulain v. France (dec.), no. 52273/08, 8 February 2011.
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sakuTrebiT sargeblobis ufleba

gadawyvetileba saqmeze ivanova da Cerqezovi bulgareTis winaaRmdeg (Iva-
nova and Cherkezov v. Bulgaria) 190  exeboda saxlis demontaJis Sesaxeb brZanebis
dauyovnebliv aRsrulebas da am konteqstSi piris mier sakuTrebiT mSvido-
biani sargeblobis uflebis dacvis farglebs.

momCivnebma saxli aaSenes nebarTvis gareSe. erovnulma xelisuflebam maT ga-
dasca brZaneba saxlis dangrevis Sesaxeb. pirvelma momCivanma daiwyo sasamar-
TloSi saqmis warmoeba, raTa gaesaCivrebina brZanebis kanoniereba; sxva sa-
kiTxebTan erTad, aplikanti davobda, rom brZanebis Sesruleba gamoiwvevda
misi erTaderTi saxlis dakargvas. erovnulma sasamarTloebma gadawyveti-
leba mis sawinaaRmdegod miiRes da daadgines, rom saxli ukanonod iyo aSene-
buli da misi mSenebloba ver dakanondeboda Sesabamisi kanonmdeblobis gar-
damavali debulebebis mixedviT.

strasburgis sasamarTlom daadgina, rom saqmis garemoebebidan gamomdinare
warmoiSoboda ara konvenciis 1-li damatebiTi oqmis, aramed me-8 muxlis dar-
RvevasTan dakavSirebuli sakiTxi. sasamarTlos mier amgvari gadawyvetile-
bis miRebis dasabuTeba sainteresoa, radgan is asaxavs gansxvavebebs zemoxse-
nebuli muxlebiT dacul interesebs Soris, agreTve aRniSnavs TiToeuli am
muxliT uzrunvelyofili garantiis gansakuTrebul xasiaTs.

rac Seexeba 1-li damatebiTi oqmis 1-l muxlTan dakavSirebul saCivars, sasa-
marTlos ZiriTadi mizani iyo ganesazRvra, gamoiwvevda Tu ara demontaJis
brZanebis ganxorcieleba samarTliani balansis darRvevas, erTi mxriv, qone-
bis xelSeuxeblobis Sesaxeb pirveli momCivnis interessa da meore mxriv, ne-
barTvis gareSe mSeneblobis akrZalvis sazogado interess Soris. es iyo is
sfero, sadac saxelmwifoebs aqvT Sefasebis farTo zRvari. sasamarTlosTvis,
konvenciis me-8 muxlisgan gansxvavebiT, 1-li damatebiTi oqmis 1-li muxli
aucileblad ar moiTxovda, rom aRsrulebis RonisZiebis saWiroebis Taoba-
ze, yovel individualur saqmeze momxdariyo proporciulobis Sefaseba.

sasamarTlom am midgomas mxari dauWira saqmeSi jeimsi da sxvebi didi brita-
neTis winaaRmdeg191  da Tavis ganCinebaSi saqmeze aleni da sxvebi didi brita-
neTis winaaRmdeg (ganCineba) 192 , sadac man msgavsi gadawyvetileba miiRo, Tum-
ca gansxvavebul konteqstSi. strasburgis sasamarTlom aRniSna, rom ori mux-
liT daculi interesTa intensivoba da erovnuli xelisuflebisTvis darCeni-
li Sefasebis zRvari, ar iyo aucileblad Tanabarzomieri. amis gaTvaliswine-
biT, sasamarTlom daaskvna, rom demontaJis brZaneba miznad isaxavda, `rom yve-
laferi daebrunebina sawyis poziciaze ise, rogorc iqneboda pirvel momCivans,
rom ar ugulebelyo kanonis moTxovnebi~. pirveli momCivnis interesi saxlis
sakuTrebaze ver gadawonida xelisuflebis gadawyvetilebas, saxlis dangre-
vis brZanebis Sesaxeb. evropulma sasamarTlom aseve aRniSna, rom brZaneba da
misi aRsruleba xels Seuwyobda sxva potenciuri kanondamrRvevebis SeCere-
bas; bulgareTSi gavrcelebuli iyo ukanono mSeneblobebTan dakavSirebuli
problemebi; aqedan gamomdinare, saqmisTvis es mosazreba relevanturi iyo.

190 Ivanova and Cherkezov v. Bulgaria, no. 46577/15, 21 April 2016.
191 James and Others v. the United Kingdom, 21 February 1986, § 68, Series A no. 98.
192 Allen and Others v. the United Kingdom (dec.), no. 5591/07, § 66, 6 October 2009.
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saCivris amoricxva

gansaxilvel saqmeTa nusxidan (muxli 37)

saqme de tomaso italiis winaaRmdeg [didi palata] (De Tommaso v. Italy [GC]) 193

exeboda prevenciuli zomebis miRebas im pirze, romelic safrTxes warmoad-
genda sazogadoebisTvis.

2008 wels raionulma sasamarTlom miiCnia, rom momCivani warmoadgenda saf-
rTxes sazogadoebisTvis da gamosca orwliani specialuri policiis meTval-
yureobis ganxorcielebis Sesaxeb brZaneba. Svidi Tvis Semdeg es gadawyveti-
leba gaauqma saapelacio sasamarTlom, daadgina, rom momCivani ar warmoad-
genda safrTxes sazogadoebisTvis, rodesac zomebi iqna dawesebuli. mosar-
Celes ar hqonia sajaro mosmena, raTa edava am zomebze.

momCivani davobda me-6 muxlTan mimarTebiT _ saqmis samarTliani ganxilvis
ufleba. mTavrobam waradgina calmxrivi deklaracia, romliTac adastureb-
da me-6 muxlis darRvevas sajaro mosmenis ararsebobasTan mimarTebiT. did-
ma palatam daadgina me-6 muxlis darRveva.

miuxedavad imisa, rom palatas ramdenime aseTi SemTxveva ukve hqonda, es iyo
pirveli SemTxveva, rodesac didma palatam Seiswavla saCivris an misi nawilis
gansaxilvel saqmeTa nusxidan amoricxvis moTxovna calmxrivi deklaraciis
safuZvelze, Sesabamisad, gadawyvetileba moicavs yovelmxriv mimoxilvas aR-
niSnul principebze. didma palatam daaskvna, rom ar arsebobs winamdebare ga-
dawyvetilebebi me-6 muxlTan mimarTebiT prevenciuli zomebis gamoyenebis
Sesaxeb (sakuTrebis uflebis SezRudvas rom ar mivaqcioT yuradReba). saCiv-
ris nawilis gansaxilvel saqmeTa nusxidan amoricxvis pirobebi ar iqna dakma-
yofilebuli.

193 De Tommaso v. Italy [GC], no. 43395/09, ECHR 2017.
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