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Preface

This research is conducted by the Human Rights Center of the Analytical
Department of the Supreme Court of Georgia and it provides analysis
regarding the application of restraint measures against minors by the first
instance courts of Georgia during the years 2017-2018. The study provides
comprehensive information concerning the international standards guaranteed
by the European Convention of Human Rights and other significant legal
documents in this regard. In addition, the research addresses the issue of
application of European Court of Human Rights case-law as well as various
international treaties in national court practice. The aim of the study is to
reveal specific findings and tendencies in terms of application of restraint
measures against minors and to establish relevant recommendations in this
respect.

We believe that this research will be of particular importance not only to
people working in the Judiciary, but for the academics, students and all the
other persons interested in human rights issues.

The Analytical Department of the Supreme Court of Georgia would like to
express their gratitude to the Head of the Legal Support of the Supreme Court
of Georgia, Lia Kipiani and ECHR Advisor of EU4Justice: Judiciary Support
Project, Eka Lomtatidze for the provided help.



Application of Measures of Restraint against Minors:

Application of International Standards
in National Legal Practice

Juvenile justice is widely considered as one of the most significant aspects of any legal system as
it serves as a true barometer of a country’s level of development and its ability to protect
democratic values. The problem of juvenile crime has been extremely relevant in Georgia
throughout the past two decades mainly because of the several factors such as poverty issues and
the widespread efforts to form the criminal mentality amongst young people. In this respect,
Georgia has taken important steps forward by adopting a Juvenile Justice Code in 2015, which
has been regarded by many as “one of the biggest success stories” in EU-Georgia cooperation in
the justice sector in recent years. Although this aforementioned reform was a genuine
achievement in bringing the juvenile justice system closer to international standards, there is still
room for improvement in this regard.

In order to address the problematic issues arisen in a given direction, the Analytical Department
of the Supreme Court of Georgia considered to conduct a research on the application of measures
of restraint against minors as these legal documents are of the paramount importance in terms of
illustrating the application of international standards guaranteed by Articles 5 and 6 of the
European Convention of Human Rights on the national level. The aim of the study was to
analyse how the first instance courts of Georgia are applying national legislation in conjunction
with the other relevant international acts to guarantee the effective protection of minors’ rights.
For the purpose of in-depth review, the Analytical Department studied all decisions regarding
application of measures of restraint against minors that were submitted from the courts in
response to the official letter of the request. In particular, the subject of the research was 224
decisions (against 275 minor offenders) rendered by the first instance courts (city and regional,
as well as magistrate) in 2017-2018 years based on the Articles 61-64 of the Juvenile Justice
Code.

To give a clearer image of the judicial practice with respect to applying the measures of restraint
in minors’ cases, the study involves a number of essential topics.

The first part of the research addresses the right to liberty and security guaranteed by Article 5 of
the European Convention of Human Rights and the relevant standards concerning minors
established by this postulate. Apart from that, it illustrates the case-law of European Court of
Human Rights, including key decisions regarding the detention of a minor for the purpose of
educational supervision and in order to bring him/her before the competent legal authority.
Analysed issues include the detention conditions of minors as well as grounds of their detention



and other vital matters, which are due to be taken into consideration when addressing this
vulnerable group of society.

The second part of the study focuses on reviewing domestic courts’ practice with regards to
application of measures of restraint against minors and evaluating the reasoning of the given
decisions in accordance with the international acts and the ECHR case-law. In addition, this
section lays down the significant aspects that serve as a guarantee to protect minors’ rights
enshrined in Article 6 of the Convention. It is noteworthy that this part of the research also
provides the detailed analysis of the types of restraint measures against minors existing on the
national legislative level and on top of that, illustrates the trends identified in the process.
Finally, it thoroughly assesses the quality of citation and application of international conventions
in the aforementioned court decisions.

The analysis of the statistical data obtained through the research revealed several essential
tendencies. Namely, in terms of quantity of decisions regarding application of measures of
restraints against minors, the highest rate of cases is reported in Thilisi (70 cases), followed by
Kutaisi and Batumi with 23 and 22 cases, respectively, which is mainly caused by
disproportionate distribution of population in large cities. As for the Eastern part of Georgia, it is
worth mentioning that apart from the capital city court, the courts that are marked by the highest
number of aforesaid decisions are Rustavi City Court (17 cases) and Gurjaani Regional Court
(12 cases).

With regards to the specific types of restraint measures, it is noteworthy that the most frequently
used one was bail, which was applied against 114 minor offender. The second-most popular
preventive measure in this regard appears to be detention with 75 occasions. Based on the
statistical data, amongst the rather mild types of restraint measures, the domestic courts
dominantly use transfer for supervision, which is illustrated by the fact that it had been applied
against 59 minors. Regarding other forms of preventive mechanisms, the most rarely applied
measures of restraint are an agreement of not leaving the place of supervision and on proper
behaviour and a personal guarantee with 16 and 2 occasions, respectively.

The study indicated a steady increase of the decisions regarding application of restraint measures
in 2018 in comparison with the year before, rocketing from 112 to 163 throughout the country.
Due to the statistics, number of bails applied have risen by a whopping 70%, as for the transfer
for supervision, the application of this restraint measure has nearly doubled. In terms of
significant changes in specific courts, the one worth noting is Kutaisi City Court, where decision
rate has soared by nearly 100%. Noticeable increase is also reported in Batumi and Thilisi City
Courts, where the practice of applying bail (in Batumi’s case) and transfer for supervision
(Thilisi) became particularly popular in 2018 compared to the 2017 numbers. Regarding the
courts which are characterized by the decreased number of decisions in 2018, the ones to be
mentioned are Telavi Regional Court and Gurjaani Regional Court, where decision rate has
fallen by 200% and 120%, respectively.

Through analysis of court decisions, it was revealed that in minor offenders’ cases the domestic
first-instance courts apply international acts relatively often, such as Convention of Child’s



Rights and UN “Beijing Rules”. In a number of decisions Recommendations of the Council of
Europe’s Committee of Ministers are also indicated. However, it is noteworthy that in some of
them the correspondence of these aforementioned legal documents and the specific
circumstances of the case is not clarified to a sufficient extent. Therefore, providing rather
detailed definitions in this respect will unequivocally be considered as a step forward as it will
give a greater level of clarity to the necessity of their application. In spite of this, we would like
to emphasize that the quality of international standards application in the given decisions should
be assessed as a positive practice in comparison with the study conducted by the Analytical
Department of the Supreme Court of Georgia in 2016 , according to which the most problematic
issue was the fact that courts applied the aforesaid international acts in a solely, declaratory
manner.

With regards to the application of European Court of Human Rights case-law, the study showed
that the domestic courts usually cite the Strasbourg Court judgements in an appropriate fashion.
Mostly they are relevantly applied and a great number of decisions provide a strong
argumentation to manifest the reasonableness of applying the specific restraint measure against a
minor, which ensures the minor’s effective exercise of the rights guaranteed by Article 6 of the
Convention. However, one of the key findings identified through the research was the patterned
nature of the decision’s reasoning section, which appeared to be a characteristic of specific
courts throughout the country. Another major challenge before the domestic courts in this respect
is the collective type of decisions, where the accused is more than one minor. In many of such
cases, the courts appropriately differentiate the reasoning in relation to each offender, although
the study revealed several decisions, which are short of a similar argumentation. As a result, it is
paramount that the decisions provide individualisation of high quality, as it happens to be one of
the premier elements of the right to fair trial.

Regarding the aspects of Article 5 of the European Convention of Human Rights, it should be
noted that the domestic courts normally discuss fundamental factors guaranteed by this
provision, such as the danger of absconding, repeating offences and hindering the proper conduct
of the proceedings. However, as a result of the aforementioned decisions’ analysis in this regard,
several problematic issues were revealed, one of which concerns the incidences where a minor
has committed a grave crime. In such cases, this factual circumstance is relatively frequently
assessed as sufficient ground for the existence of all abovementioned dangers and as a result,
utilised to apply detention - the most severe type of restraint measure against a minor. It is
essential to emphasize that it cannot be evaluated as a positive practice as it fails to be in
accordance with the relevant case-law established by the European Court of Human Rights.
Another significant issue that came to light throughout the study is the fact that in some cases
courts apply bail against minors and in order to ensure it, they impose a remand detention upon
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minors until the accused deposits in full or in part (50%) the total bail amount. This preventive
action is considered as an effective mechanism under certain circumstances, although, at times it
can be deemed as an unjustifiably strict measure. Consequently, taken into consideration that
effective protection of minors requires establishing a high standard, we believe that regulating
this particular matter on a legislative level would be a great step forward. Namely, it will most
likely be assessed as a positive change, if the actual grounds for applying this measure will
orderly be prescribed in Juvenile Justice Code, which will ensure utilizing this mechanism in
accordance with minors’ best interests and an effective exercise of their rights.

In addition, the study exposed the noticeable difference in terms of bail amount applied by the
domestic courts, which helped establish unequal practice. Taken into account that this issue is
essential in terms of preventing arbitrariness in this regard, limiting currently existing wide
discretion to a certain extent might act as the most reasonable solution.

According to a trend identified by the research, the courts of “big cities”, such as Tbilisi, Batumi
and others are characterized by an extremely low rate in terms of applying one particular
restraint measure - an agreement of not leaving the place of supervision and on proper
behaviour. It is noteworthy that this restraint measure appears to be one of the mildest ones that
are enshrined in Juvenile Justice Code. In order to execute the juvenile justice efficiently, it is of
great importance that the relatively mild restraint measures be characterized with a sufficiently
preventive nature. This will ensure that their application will be considered an effective mean
and not a pure formality. Therefore, we believe it is necessary that this restraint measure be
strengthened with additional deterrent measures or established in a manner, which will ensure
enhancing of its effectiveness and instilling it in national legal practice.

On balance, the study showed that domestic first-instance courts actively apply the international
standards guaranteed by Articles 5 and 6 of the European Convention of Human Rights in the
decisions regarding applying the measures of restraint against minors. In most cases, courts
provide relevant argumentation in order to reason their decisions. However, there were case,
illustrating insufficient reasoning, which fail to be in accordance with international standards.
Consequently, in order to effectively tackle these issues, we find it reasonable that these positive
steps are taken in future for a way forward:

> Intensive conduction of trainings regarding international law, which will
involve domestic courts judges.

> Production of specific literature with regards to the aforementioned issues.

> Systematic study and generalisation of cases concerning juvenile justice.

We strongly believe that all of the abovementioned recommendations will significantly elevate
the quality of decisions and will help judges a great deal in cases that involve minor offenders.
Therefore, we believe that this research will be of particular importance not only to people
working in the Judiciary, but for the academics, students and all the other persons interested in
human rights issues.
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