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Sesavali

adamianis uflebaTa da ZiriTad
TavisuflebaTa dacvis evropuli
konvencia SemuSavebul iqna evropis
sabWos CarCoebSi, romelsac xeli
moewera romSi 1950 wlis 4 noembers.
evropuli konvencia ZalaSi Sevida
1953 wlis 3 maisis. 2005 wlis maisis
mdgomareobiT 45-ma saxelmwifom
moaxdina adamianis uflebaTa evro-
puli konvenciis ratificireba.

evropuli konvencia Tavis pre-
ambulaSi acxadebs, rom konvencia
SemuSavda im mizniT, rom mas sayov-
elTao deklaraciaSi warmodgenili
konkretuli uflebebis koleqtiu-
ri SesrulebisaTvis sawyisi nabi-
jebis gadadgma moexdina.1  evropu-
li konvenciis ZalaSi Sesvlis dRi-
dan ToTxmeti damatebiTi oqmi iqna
miRebuli. 1-elma, me-4, me-6, me-7,
me-12 da me-13 oqmebma moaxdina kon-
venciiT garantirebuli uflebebi-
sa da TavisuflebebisaTvis axali
uflebebisa da Tavisuflebebis
damateba.

1998 wlis 1 noembers adamianis
uflebaTa evropuli konvenciis
me-11 oqmis ZalaSi SesvlasTan er-
Tad amoqmedda axali adamianis
uflebaTa evropuli sasamarTlo.
adamianis uflebaTa evropuli sasa-
marTlo funqcionirebs mudmivmo-
qmed safuZvelze da cvlis konven-
ciis yofil or sazedamxedvelo or-
ganos: evropul sasamarTlosa da
komisias.

adamianis uflebaTa evropulma
sasamarTlom evropuli konvencia
daaxasiaTa "evropuli sajaro
wesrigis (ordre public) konstituci-
ur dokumentad~.2

aRsaniSnavia is garemoeba, rom
yvela am saxelmwifosaTvis adami-
anis uflebaTa evropuli konvencia,
iseve rogorc saerTaSoriso sa-
marTlis Tanaxmad warmoqmnili
valdebulebebi, warmoadgens qvey-
nis sakanonmdeblo sistemis nawils
da Sida sasamarTloebi, iseve
rogorc sajaro xelisuflebis or-
ganoebi, valdebulni arian gamoi-

1 G. Melander and G. Alfredsson, ed., The
Raoul Wallenberg Compilation of Human
Rights Instruments, Martinus Nijhoff
Publishers, 1997, gv. 81.

2 ix. saqmeze Loizidou v. Turkey 1995 wlis
23 marts gamotanili ganaCeni,
punqti 75 (2).
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yenon misi debulebebi. Sida samar-
Talwarmoebisas pirebs SeuZliaT
pirdapir daeyrdnon konvenciis
teqstsa da masTan dakavSirebul
adamianis uflebaTa evropuli sasa-
marTlos precedentul samarTals.
amasTan, xelisuflebis erovnulma
organoebma upiratesoba unda miani-
Won adamianis uflebaTa evropul
konvencias erovnul kanonmdeblo-
basTan mimarTebaSi, rodesac es uka-
naskneli winaaRmdegobaSi modis
konvenciasTan. damatebiT, adami-
anis uflebaTa evropuli konvencia
gansakuTrebiT mniSvnelovania
erovnuli sasamarTloebisaTvis,
romlebmac marTlmsajulebis gan-
xorcielebisas unda ixelmZRvane-
lon konvenciis normebiT, rogorc
erovnul doneze moqmedi iuridiu-
lad savaldebulo qcevis wesebiT.3

arsebiTad, adamianis uflebaTa
evropuli konvenciis me-8 muxlis
inkorporireba qveynis kanonmde-
blobaSi ayalibebs piradi cxovre-
bis pativiscemis zogad uflebas.
me-8 muxli icavs piris pirad da
ojaxur cxovrebas, sacxovrebelsa

da mimoweras saxelmwifos TviTne-
buri Carevisagan. amasTan, konvenci-
is mixedviT saxelmwifoebs aqvT ara
mxolod negatiuri valdebuleba –
ar Caerion me-8 muxlis 1-li pun-
qtiT gaTvaliswinebuli uflebebiT
sargeblobaSi, aramed aseve pozi-
tiuri valdebuleba – uzrunvel-
yon am uflebebiT efeqtiani sarge-
bloba.

adamianis uflebaTa evropuli
konvenciis me-8 muxli maRal
xelSemkvrel saxelmwifoebs akis-
rebs farTo da Sorsmimaval valde-
bulebebs. xsenebuli valdebule-
bebi atarebs pozitiur xasiaTs,
romelic kargad aris asaxuli saqme-
Si X & Y v. the Netherlands4. am saqmeSi
adgili hqonda 16 wlis fsiqikurad
daavadebuli gogonas mimarT srul-
wlovani mamakacis seqsualur Zala-
dobas. amasTan, SeuZlebeli iyo am
mamakacis mimarT sisxlis samarT-
lebrivi braldebis wayeneba holan-
diis kanonmdeblobaSi arsebuli
xarvezis gamo. sisxlis samarTle-
brivi devnis aRZvris procedure-
bis ararsebobis miuxedavad, nider-

3 k. korkelia, adamianis uflebaTa
evropuli sasamarTlos preceden-
tuli samarTlis roli saqarTvelos
sasamarTloebis praqtikaSi, statiaTa
krebuli "adamianis uflebaTa dacva
erovnul da saerTaSoriso
samarTalSi~, gv. 53.

4 X & Y v. the Netherlands, 1985 wlis 26
martis ganaCeni, 22-e punqti.
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landebis samefos  mTavroba
uTiTebda samoqalaqo samarTle-
brivi dacvis saSualebaze, romel-
ic gogonasaTvis xelmisawvdomi
iyo. adamianis uflebaTa evropul-
ma sasamarTlom daadastura Se-
fasebis zRvris arseboba, romli-
Tac saxelmwifo sargeblobda, da is
siZneleebi, romlebic momdinareb-
da kerZo pirebisa da ara saxelmwi-
fo organoebisagan. evropulma sasa-
marTlom daadgina, rom saxelmwi-
fos pozitiuri valdebuleba
vrceldeba urTierTobebze kerZo
pirebs Soris. TumcaRa, strasbur-
gis sasamarTlos Tanaxmad, samo-
qalaqo samarTlebrivi dacvis sa-
Sualebebi araadekvaturi iyo da am
garemoebebSi efeqtiani sisxlis sa-
marTlebrivi sanqciebis ararse-
bobam niderlandebis samefos mxri-
dan gamoiwvia gogonas me-8 muxliT
ganmtkicebuli piradi cxovrebis
uflebis darRveva. amitomac, evro-
puli sasamarTlos Tanaxmad, ada-
mianis uflebaTa evropuli konven-
ciis me-8 muxliT garantirebuli
pozitiuri valdebulebebi moicavs

samoqalaqo samarTlebrivi dacvis
saSualebis, iseve rogorc sisxlis
samarTlebrivi debulebebis arse-
bobis uzrunvelyofas seqsualuri
Tavdasxmebis winaaRmdeg.

evropuli konvenciis me-8 muxli
axdens uflebebis saintereso wye-
bebis dacvas. konvenciis me-8 mux-
lis 1-li punqtis Tanaxmad, yvelas
aqvs ufleba pativi scen mis pirad
da ojaxur cxovrebas, mis sac-
xovrebelsa da mis mimoweras. kon-
venciis iurisprudencia adas-
turebs, rom piradi cxovreba, oja-
xuri cxovreba, sacxovrebeli da mi-
mowera erTmaneTisagan damoukide-
blad ganixileba, miuxedavad maTi
Tanmxvedri interesebisa. piradi
cxovreba moicavs sakiTxTa farTo
speqtrs, rogoricaa: piradoba,
moraluri da fizikuri xelSeuxe-
bloba, piradi urTierTobebi da
sqesobrivi urTierTobebi. saqmeSi
Dudgeon v. the United Kingdom5 srul-
wlovan mamakacebs Soris arsebuli
homoseqsualuri urTierTobebi
CaiTvala piradi cxovrebis
"yvelaze intimur aspeqtad~. pira-

5 Dudgeon v. the United Kingdom, 1981 wlis
22 oqtombris ganaCeni.
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di da fizikuri piradobis katego-
riaSi SegviZlia SeviyvanoT is
saqmeebi, romlebic dakavSire-
bulia transseqsualebTan, an is
saqmeebi, romlebic exeba saxele-
bis/gvarebisa da dabadebis mow-
mobebis Secvlas. amasTan, adamianis
uflebaTa evropuli sasamarTlos
precedentulma samarTalma pirad
cxovrebas mianiWa farTo mniS-
vneloba. informaciis Segroveba da
gamoyeneba, aRweris Sedegebi, fo-
tosuraTebi, samedicino monaceme-
bi, TiTis anabeWdebi da satelefo-
no mosmenebi warmoadgens pirad
cxovrebaSi potenciur Carevas.

piradi cxovrebis xelSeuxeblo-
bis ufleba, rogorc damoukidebe-
li da gancalkevebuli koncefcia
momdinareobs deliqturi samarT-
lis sferodan, romlis Tanaxmadac,
piradi cxovrebis xelSeuxeblobis
uflebaSi ukanono CareviT
gamowveuli zianisaTvis sarCelis
aRZvris axali safuZveli iqna aRi-
arebuli.6 msoflios nebismier
kuTxeSi, sadac sakanonmdeblo sis-
tema dafuZnebulia romis samar-

Talze, piradi cxovrebis xelSeu-
xeblobis uflebam “dignitas” konce-
fciis farglebSi moixveWa da-
moukidebeli pirovnebis ufleba.
piradi cxovrebis xelSeuxeblobis
konstituciuri aRiareba an, sxva
sityvebiT rom vTqvaT, `piradi
cxovrebis xelSeuxeblobis konk-
retuli zonebis~ garantireba, ga-
naviTares erovnulma sasamarT-
loebma da moaxdines konstituci-
iT garantirebuli uflebebis – si-
cocxlis, Tavisuflebisa da usa-
frTxoebis uflebebi –  gafarToe-
ba. ase magaliTad, amerikis SeerTe-
buli Statebis uflebaTa bili konk-
retulad ar ixseniebda piradi cxo-
vrebis xelSeuxeblobis uflebas,
amerikis SeerTebuli Statebis
uzenaesma sasamarTlom Tavis
mraval gadawyvetilebaSi daadgina,
rom am uflebas SeiZleba moicavdes
piradi Tavisuflebisa da ara-
marTlzomieri Cxrekisa da amoReb-
isagan piris dacvis uflebebi.7

xsenebulis msgavsad, indoeTis
uzenaesma sasamarTlom daadgina,
rom, miuxedavad imisa, rom piradi

6 Warren and Brandeis, “The Right to Privacy”,
(1890) 4, Harward Law Review 193.

7 ix. saqmeebi Pierce v. Society of Sisters,
amerikis SeerTebuli Statebis
uzenaesi sasamarTlo,  268  US 510
(1925): bavSvis aRzrda da ganaTleba;
Skinner v . Oklahoma, amerikis
SeerTebuli Statebis uzenaesi
sasamarTlo, 316 US 535 (1942):
Sobadoba; Prince v. Massachusetts,
amerikis SeerTebuli Statebis
uzenaesi sasamarTlo, 321 US 158
(1944) : ojaxuri urTierTobebi;
Grisword v. Connecticut,  amerikis
SeerTebuli Statebis uzenaesi
sasamarTlo, 381 US 479 (1965):
kontraceptivebis miReba;  Loving v.
Virginia, amerikis SeerTebuli Statebis
uzenaesi sasamarTlo, 388 US 1 (1967):
qorwineba; Eisenstadt v. Baird, amerikis
SeerTebuli Statebis uzenaesi
sasamarTlo, 405 US 438 (1972) :
kontraceptivebis miReba;  Roe v. Wade,
amerikis SeerTebuli Statebis
uzenaesi sasamarTlo, 410 US 113
(1973): orsulobis moSla.
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cxovrebis xelSeuxeblobis ufle-
bas, rogorc aseTs, indoeTis kon-
stitucia ar iTvaliswinebda, am
uflebas moicavda qveynis kon-
stituciiT garantirebuli sicocx-
lisa da Tavisuflebis uflebebi da,
Sesabamisad, dauSvebeli iyo am
uflebis CamorTmeva `garda kano-
niT dadgenili proceduris Tanax-
mad~.8 maSin, rodesac kanadis 1982
wlis uflebaTa da TavisuflebaTa
qartia konkretulad ar uTiTebs
piradi cxovrebis xelSeuxeblobis
uflebaze, aramarTlzomieri
Cxrekisa da amoRebisagan dacvis
garantireba dadgenil iqna, rom
pirebs uflebas aniWebs `piradi
cxovrebis xelSeuxeblobiT sarge-
blobis gonivrul molodins~.9

adamianis uflebaTa evropuli
konvenciiT garantirebuli oTxi in-
teresi – piradi da ojaxuri cxo-

vreba, sacxovrebeli da mimowera –
naTlad moicavs sferoTa farTo
speqtrs. aRsaniSnavia is garemoeba,
rom xsenebuli uflebebi ar aris
absoluturi, rac imaSi gamoixate-
ba, rom garkveul SemTxvevebSi Se-
saZloa dasaSvebi gaxdes sajaro
xelisuflebis mier me-8 muxliT
gaTvaliswinebuli uflebebis
SezRudva. amasTan, mxolod im
SemTxvevaSi, rodesac isini akmayo-
filebs garkveul pirobebs. am
uflebaSi nebismieri Careva unda:

• iyos kanonis Sesabamisad;

• emsaxurebodes me-8 muxlis me-2
punqtSi aRniSnuli erT-erT
kanonieri mizans; da

• iyos aucilebeli demokratiul
sazogadoebaSi – e.i. emsaxurebo-
des mwvave socialur saWiroebas.

kanonis Sesabamisad

evropuli sasamarTlos mier
mraval saqmeze gamotanil ganaCen-
Si pirad cxovrebaSi Careva dadgin-
da me-8 muxlis darRvevad, vinai-

dan RonisZebebi ar iyo ganxor-
cielebuli kanonis Sesabamisad.
yvelaze cnobili magaliTebi aris
individebis satelefono mos-

8 ix. Kharak Singh v. State of Uttar Pradesh,
indoeTis uzenaesi sasamarTlo, (1964)
1 SCR 332: TvalTvali; Gobind v. State
of Madya Pradesh,  indoeTis uzenaesi
sasamarTlo, (1975) 2 SCR 148:
TvalTvali; Rajagopal v. State of Tamil
Nadu, indoeTis uzenaesi sasamarTlo,
(1995) 3 LRC 566: samarTalwarmoebisas
publikaciis droebiTi akrZalvis
Sesaxeb sasamarTlo dadgenileba;
People’s Union for Civil Liberties v. Union
of India , indoeTis uzenaesi
sasamarTlo, (1999) 2 LRC 1 :
satelefono mosmena.

9 ix. Hunter v . Southam Inc., kanadis
uzenaesi sasamarTlo, (1984) 11 DLR
(4th) 641.
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menebi, an telefonze saidumlo
TvalTvali eleqtronuli xel-
sawyos daxmarebiT, romlebic gan-
xorcielda im procedurebisa da
sistemebis gamoyenebiT, romlebic

ar iyo nebadarTuli kanonmdeblo-
biT. xsenebul Carevebze Sesabamisi
samarTlebrivi struqturis arar-
sebobis SemTxvevaSi, qmedeba gamoi-
wvevs me-8 muxlis darRvevas.

kanonieri miznebi

me-8 muxlis me-2 punqtiT dadge-
nili kanonieri miznebi aris Semde-
gi: qmedeba, romelic mimarTulia
erovnuli uSiSroebis, sazogadoe-
brivi usafrTxoebis an qveynis
ekonomikuri keTildReobis intere-
sebisaTvis; qmedeba, romelic mima-
rTulia  uwesrigobis an danaSaulis
Tavidan asacileblad; an qmedeba,
romelic mimarTulia janmrTelo-
bis an zneobis an sxvaTa uflebaTa
da TavisuflebaTa dasacavad. unda
aRiniSnos, rom xsenebuli miznebi
farTo xasiaTs atarebs; xSir

SemTxvevaSi Careva SeiZleba CaiTva-
los zemoT CamoTvili erT-erTi
dasaxuli miznis Sesabamisad – ma-
galiTad, satelefono mosmenebis
ganxorcieleba danaSaulis gamoZie-
bisa da aRkveTis mizniT. amasTan,
ufro rTuli sakiTxebi SeiZleba
warmoiWras maSin, rodesac saqme
gvaqvs piradi cxovrebisa da gamoxa-
tvis Tavisuflebis konkurentul
interesebTan, romlebic dakavSire-
bulia piris sazogadoebrivi cxo-
vrebis Sesaxeb fotoebisa da doku-
mentebis gamoqveynebasTan.

aucilebeli demokratiul sazogadoebaSi

miuxedavad imisa, rom piradi cxo-
vrebis darRveva kanonis Sesabamisia
da ganxorcielebulia erT-erTi
kanonieri miznis misaRwevad, qmede-

ba mainc proporciuli unda iyos,
raTa daakmayofilos me-8 muxlis
moTxovnebi. aRniSnuli metad mniS-
vnelovan moTxovnad gvevlineba,
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rac imas niSnavs, rom TiToeuli Care-
vis xasiaTi da moculoba SemuSave-
bul unda iqnes dasaxuli miznis mis-
aRwevad. rac ufro sastik xasiaTs

atarebs me-8 muxliT ganmtkicebuli
uflebis darRveva, TiToeul saqme-
Si miT ufro mniSvnelovani unda
iyos kanonieri mizani.

evropuli konvenciis me-8 muxliT gaTvaliswinebuli

uflebebis xasiaTi

piradi da ojaxuri cxovrebis,
sacxovreblisa da mimoweris konce-
fcia evropuli konvenciis me-8 mux-
lSi SeiZleba iyos ufro farTo,
vidre isini erTi SexedviT Cans. pi-
radi cxovrebis pativiscemis kon-
cefcia moicavs pirovnebis ganvi-
Tarebis uflebas, iseve rogorc
urTierTobebis damyarebas sxveb-
Tan. amasTan, me-8 muxli gamoye-
nebul iqna homoseqsualebisa da
transseqsualebis uflebebis
dasacavad. xsenebuli aseve gamoye-
nebul iqna piris ofissa da mis sac-
xovrebelze dacvis gafarToebis
mizniT. arc Tu ise didi xnis win, ma-
galiTad, inglisis sasamarTloebSi
dadgenil iqna, rom piradi cxovre-
bis uflebiT principSi SeiZleba
isargeblos kompaniam, iseve
rogorc individma. piradi cxovre-

bisa da sacxovreblis dacva SeiZle-
ba Sesabamisi iyos dagegmarebisa da
bunebrivi zemoqmedebis konte-
qstebTan. sakuTar sacxovrebelTan
axlos arasasurveli warmoeba  – ma-
galiTad, birTvuli qarxana an
narCenebis gadamamuSavebeli
saamqro – rac zegavlenas moaxdens
piris sakuTrebiT sargeblobaze,
SeiZleba CaiTvalos me-8 muxliT
gacxadebul uflebebSi Carevad,
rac gamarTlebul unda iqnes zemoT
aRniSnuli gzebiT. amis msgavsad,
piris uflebebi, uari Tqvas samedi-
cino mkurnalobaze da SeinarCunos
piradi damoukidebloba, xSir
SemTxvevaSi moicavs me-8 muxliT
dacul principebs.

amasTan, unda gvaxsovdes, rom
evropuli konvenciiT ganmtkicebu-
li uflebebi, romlebic maRali
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xelSemkvreli saxelmwifoebis mier
inkorporirebulia erovnul samar-
TalSi, gvevlineba cocxal samarT-
lebriv aqtad, rac imas niSnavs, rom
am uflebis xasiaTi da moculoba,
romliTac igi dacul unda iqnes,
damokidebuli iqneba mocemuli mo-
mentisaTvis arsebul sazogadoe-
briv Rirebulebebze. kargi magali-
Ti iqneboda transseqsualebis
mzardi uflebebi. evropulma sasa-

marTlom ramdenjerme miuTiTa,
rom transseqsualebis amJamindeli
SezRuduli uflebebi gamocvalon
damadasturebeli dokumentebi
maTi sqesis SecvlasTan dakavSire-
biT, gadasinjvas saWiroebs trans-
seqsualobasTan dakavSirebuli po-
ziciis, samecniero codnisa da
zogad warmodgenaze arsebiTi
cvlilebebis SemTxvevaSi.

xelisuflebis organoebis valdebuleba

maRali xelSemkvreli saxelmwi-
foebis xelisuflebis organoebs
moeTxovebaT imoqmedon me-8 mux-
liT gantkicebuli uflebebis Se-
sabamisad, rac imas niSnavs, rom

xsenebuli vrceldeba saxelmwi-
foze, an sxva saxelmwifo dawese-
bulebaze, rogoricaa: prokuratu-
ra, policia, adgilobrivi xelisu-
fleba an sasamarTlo da sxv.

piradi da ojaxuri cxovrebis, sacxovreblisa da mimoweris pativis-

cemis uflebis ZiriTadi saerTaSoriso da regionaluri standartebi

piradi da ojaxuri cxovrebis,
sacxovreblisa da mimoweris pa-
tiviscemis  uflebis ZiriTadi saer-
TaSoriso da regionaluri standa-
rtebi adamianis uflebaTa evropu-
li konvenciis me-8 muxlTan erTad
mocemulia adamianis uflebaTa

sayovelTao deklaraciis me-12 mux-
lSi, samoqalaqo da politikur ufle-
baTa saerTaSoriso paqtis me-17 mux-
lSi, bavSvis uflebaTa konvenciis
me-16 muxlsa da adamianis uflebaTa
amerikuli konvenciis me-11 muxlSi.
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adamianis uflebaTa sayovelTao deklaracia

laraciaSi asaxulma fundamentur-
ma principebma gavlena iqonia mra-
vali qveynis kanonmdeblobaze.
aqedan gamomdinare, sayovelTao
deklaraciis zegavlenam misi av-
torebis molodins gadaaWarba, rac
imaSi gamoixateba, rom deklaraci-
is myari da farTomasStabiani im-
plementacia, misi principebis
CveulebiTi samarTlis nawilad
aRiarebas niSnavs.10

adamianis uflebaTa sayovelTao
deklaraciis me-12 muxlis Tanaxmad,

gaerTianebuli erebis organiza-
ciis sayovelTao deklaracia miRe-
bul iqna 1948 wlis 10 dekembers.
moyolebuli 1948 wlidan sayo-
velTao deklaraciam implementa-
ciis umaRlesi statusi moipova ara
mxolod rogorc "yvela xalxisa da
erebis saerTo standartis miRwe-
vis~, aramed rogorc principebis
mtkicebulebam, romelic yvela
saxelmwifom unda gaiTvaliswinos.

robertsonisa da merilsis Tana-
xmad, msoflioSi sayovelTao dek-

"aravin unda ganicados misi piradi cxovrebis xelSeuxeblobis,
ojaxuri cxovrebis, sacxovreblisa da korespodenciis, aseve misi
pativisa da Rirsebis TviTneburi xelyofa. yovel adamians ufleba
aqvs daculi iyos kanonis mier aseTi Carevisa da xelyofisagan~.11

samoqalaqo da politikur uflebaTa saerTaSoriso paqti

samoqalaqo da politikur ufle-
baTa saerTaSoriso paqti Seicavs
egreT wodebul "pirveli Taobis~
adamianis klasikur uflebebs,
"romlebmac umravlesi saxelmwi-
fos konstituciebsa da Sida kanon-
mdeblobebSi, rogorc me-18 da

me-19 saukuneebSi grandiozuli
revoluciebis Sedegebma, hpoves
asaxva~.12 samoqalaqo da politikur
uflebaTa saerTaSoriso paqti Za-
laSi Sevida 1976 wlis 23 marts.

samoqalaqo da politikur
uflebaTa saerTaSoriso paqtis

10 A.H. Robertson and J.G. Merrills, Human
Rights in the World , Third Edition,
Manchester University Press, 1993, gv. 27.

11 G. Melander and G. Alfredsson, ed., The
Raoul Wallenberg Compilation of Human
Rights Instruments , Martinus Nijhoff
Publishers, 1997, gv. 29.

12 M. Nowak, UN Covenant on Civil and
Political Rights– CCPR Commentary, N.P.
Engel, Publisher; Kehl; Strasbourg; Arlington,
1993, gv. XVIII.
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me-17 muxlis Tanaxmad,

"1. aravin unda ganicados TviTneburi an ukanono Careva Tavis pirad
cxovrebis xelSeuxeblobaSi, ojaxur cxovrebaSi, sacxovrebelsa da
mimoweraSi...

2.TiToeul adamians ufleba aqvs kanonma daicvas aseTi Carevisa Tu
xelyofisagan~.13

bavSvis uflebaTa konvencia

bavSvis uflebebi, romlebic
bavSvis uflebaTa konvenciiT aris
aRiarebuli, gvevlineba adamianis
uflebad. bavSvis uflebaTa kon-
vencia gaerTianebuli erebis or-
ganizaciis generaluri asambleis

mier 1989 wlis 20 noembers iqna
miRebuli da Sevida ZalaSi 1990
wlis 2 seqtembridan.14

bavSvis uflebaTa konvenciis
me-16 muxlis Tanaxmad,

"1. bavSvi ar SeiZleba daeqvemdebaros TviTnebur an ukanono Carevas
misi piradi cxovrebis xelSeuxeblobaSi, ojaxur cxovrebaSi,
sacxovrebelsa da mimoweraSi...

2.bavSvs ufleba aqvs kanonma daicvas aseTi Carevisa da
xelyofisagan~.15

adamianis uflebaTa amerikuli konvencia

adamianis uflebaTa amerikuli
konvencia, aseve cnobilia, rogorc
"act of San Jose” – SemuSavebul da
xelmoweril iqna aRniSnul konfe-

renciaze 1969 wlis 22 noembers da
amoqmedda 1978 wlis 18 ivliss.16

13 G. Melander and G. Alfredsson, ed., The
Raoul Wallenberg Compilation of Human
Rights Instruments , Martinus Nijhoff
Publishers, 1997, gv. 49.

14  Adam Lopatka, “The Rights of the Child are
Universal: The Perspective of the UN
Convention on the Rights of the Child”, in
Michael Freeman and Philip Veerman, ed.,
The Ideologies of Children’s Rights ,
Martinus Nijhoff Publishers, 1992, gv. 48.

15 G. Melander and G. Alfredsson, ed., The Raoul
Wallenberg Compilation of Human Rights
Instruments, Martinus Nijhoff Publishers,
1997, gv. 284.

16 A.H. Robertson and J.G. Merrills, Human
Rights in the World, Third Edition, Manchester
University Press, 1993 , gv. 165.
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adamianis uflebaTa amerikuli konvenciis me-11 muxlis Tanaxmad,

"1. ...

2.aravin SeiZleba daeqvemdebaros TviTnebur an ukanono Carevas mis
pirad cxovrebaSi, ojaxur cxovrebaSi, sacxovrebelsa da mimoweraSi...

3.TiToeul adamians ufleba aqvs kanonma daicvas aseTi Carevisa Tu
xelyofisagan~.17

adamianis uflebaTa sayovelTao
deklaraciis me-12 muxli, romelic
warmoadgens piradi cxovrebis xel-
Seuxeblobis uflebis fundamen-
tur uflebad formulirebis pir-
vel cdas, ganasxvavebs "piradi cxo-
vrebis xelSeuxeblobis~ (an piradi
cxovrebis) koncefcias kerZo sfe-
rosagan, romelic Sedgeba ojaxis,
sacxovreblisa da mimowerisagan.
samoqalaqo da politikur ufleba-
Ta saerTaSoriso paqtis me-17 mux-
li, romelic efuZneba adamianis
uflebaTa sayovelTao deklaraci-
is me-12 muxls, "TviTneburi~ an
"ukanono~ Carevisagan icavs "pira-
di cxovrebis xelSeuxeblobas~,
"ojaxs~, "sacxovrebelsa~ da "mimo-
weras~, da acxadebs, rom TiToeul
adamians ufleba aqvs kanonma daic-

vas aseTi Carevisagan. adamianis
uflebaTa evropuli konvenciis
me-8 muxlsa da adamianis uflebaTa
amerikuli konvenciis me-11 muxlSi
gamoyenebulia termini – "piradi
cxovreba~ (private life) da ara – "pira-
di cxovrebis xelSeuxebloba
(privacy), maSin rodesac es ori kon-
vencia "ojaxs~ cvlis terminiT –
"ojaxuri cxovreba~. samoqalaqo da
politikur uflebaTa saerTaSori-
so paqtis me-17 muxlisa da adami-
anis uflebaTa evropuli konvenci-
is me-8 muxlis frangul teqstebSi
gamoyenebulia termini vie privée ,
gvTavazobs ra, rom terminebi "pi-
radi cxovrebis xelSeuxebloba~
(privacy) da "piradi cxovreba~ (private
life ) urTierTSemcvlelia.18  samo-
qalaqo da politikur uflebaTa

17 G. Melander and G. Alfredsson, ed., The Raoul
Wallenberg Compilation of Human Rights
Instruments, Martinus Nijhoff Publishers,
1997, gv. 159.

18 A.H. Robertson, Human Rights in Europe,
Second Edition, Manchester University Press,
1977 w., gv. 86, romelic ganmartavs,
rom adamianis uflebaTa evropuli
konvenciis me-8 muxlSi terminis –
"piradi cxovreba~ – gamoyeneba ar
asaxavs arsebiT gansxvavebas, aramed,
mxolod da mxolod uzrunvelyofs
Sesabamisobis sakiTxs frangul da
inglisur teqstebs Soris.
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saerTaSoriso paqtis me-17 muxli da
adamianis uflebaTa amerikuli kon-
venciis me-11 muxli, adamianis ufle-
baTa evropuli konvenciis me-8 mux-
lisagan gansxvavebiT, aseve icavs in-
dividebs maTi "pativisa~ da "Rirse-
bis~ ukanono xelyofisagan da acx-
adebs, rom individebs ufleba aqvT
kanonma daicvas aseTi xelyofisagan.

samoqalaqo da politikur ufle-
baTa saerTaSoriso paqtis me-17 mux-
li saxelmwifoebisagan iTxovs, mii-
Ron sakanomdeblo da sxva RonisZie-
bebi im mizniT, rom moaxdinon ara
mxolod am uflebis dacva, aramed
akrZalon aseTi Carevebi da xelyo-
fa, miuxedavad imisa qmedeba mom-
dinareobs saxelmwifo dawesebule-
bebisa Tu kerZo an iuridiuli pire-
bisagan. gamomdinare iqedan, rom
dacva garantirebulia "ukanono~ da
"TviTneburi~ Carevisagan, am mizniT
qveynis Sida kanonmdeblobam unda
moaxdinos Sesabamisi debulebiT
uzrunvelyofa. amasTan, qveynis
kanonmdebloba detalurad unda
gansazRvravdes im garemoebebs,
rodesac Carevis gamoyeneba dasaS-

vebia. aseTi debuleba unda iTval-
iswinebdes kompetenturi organoe-
bis dafuZnebas, raTa uzrunvelyo-
fili iyos, rom nebismieri Careva kan-
onis Sesabamisad aris ganxorciele-
buli, da gasaCivrebis procedurebs
im pirebisaTvis, romelTac ziani mi-
adgaT aseTi kanonebis gamoyenebiT.19

TumcaRa, adamianis uflebaTa evro-
puli sasamarTlo kanoniT dacvis
uflebas cvlis uflebis "pativisce-
miT~, misi mizania daicvas individe-
bi saxelmwifo xelisuflebis mxri-
dan TviTneburi Carevisagan.20

evropuli konvenciis me-8 mux-
lis me-2 punqti moiTxovs, rom saja-
ro xelisuflebis mxridan nebi-
smieri saxis Careva unda iyos "kano-
nis Sesabamisad~ da "aucilebeli
demokratiul sazogadoebaSi
erovnuli uSiSroebis, sazogadoe-
brivi usafrTxoebis an qveynis
ekonomikuri keTildReobis inte-
resebisaTvis an uwesrigobis an da-
naSaulis Tavidan asacileblad,
janmrTelobis an zneobis an sxvaTa
uflebaTa da TavisuflebaTa
dasacavad~.21 Tumca samoqalaqo  da

19 adamianis uflebaTa komiteti, zogadi
komentari 16 (1998). proeqtis
SemuSavebis safexurze gakeTebuli
SemoTavazeba, romelic iTvaliswinebda,
rom samoqalaqo da politikur
uflebaTa saerTaSoriso paqtis me-17
muxls ar moexdina samTavrobo dawe-
sebulebebis qmedebaze SezRudvebis
daweseba da ar moewesrigebina kerZo
pirebis qmedebebTan dakavSirebuli
sakiTxebi, ar iqna miRebuli. ix.
gaerTianebuli erebis organizaciis
dokumentebi  A/929, Tavi VI, seqcia 100;
da A/4625, seqcia 34. aseve ix. saqme
Stubbings v. the United Kongdom, adamianis
uflebaTa evropuli sasamarTlo, (1996
w.) 23 EHRR 213 : saxelmwifos SesaZloa
moeTxovos miiRos zomebi, romlebic
SemuSavebuli iqneba piradi cxovrebis
pativiscemis uzrunvelsayofad
individebs Soris urTierTobis
sferoSic.

20 ix. saqme Guerra v. Italy, 1998 wlis 19
Tebervlis ganaCeni,  26 EHRR 357:
Carevisagan Tavis Sekavebis negatiuri
valdebulebis garda, SeiZleba iyos
efeqtiani "pativiscemis~ pozitiuri
valdebuleba; Sheffield and Horsham v. the
United Kingdom, 1998 wlis 30 ivlisis
ganaCeni, 27 EHRR 163: imis gansazRvrisas
arsebobs Tu ara pozitiuri valdebuleba,
gaTvaliswinebul unda iqnes samarTliani
balansi, romelic dadgenil unda iqnes
sazogadoebis zogad interesebsa da
individis interesebs Soris.
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politikur uflebaTa saerTaSoriso
paqtis me-17 muxli ar moicavs aseT
konkretul SezRudvebs imis gan-
sazRvrisas, Careva "TviTneburia~ Tu
ara, Sesabamisi iqneboda, inter alia,
demokratiuli sazogadoebaSi auci-
leblobebis gaTvaliswineba, rom-
lebic mocemulia am punqtSi.

wamoyenebul iqna argumentebi
imis Sesaxeb, rom ojaxis gaer-
Tianeba, sacxovrebeli da mimowera
gvTavazobs, rom adamianis ufleba-
Ta evropuli konvenciis me-8 mux-
li SemuSavebul iqna, raTa daicvas
piradi cxovrebis fizikuri stru-
qtura: ojaxi daSlisagan, sacxovre-
beli SeWrisagan, da mimowera Semow-
mebisa da SeCerebisagan.22  meores
mxriv, dadasturebulia, rom evro-
puli konvenciis me-8 muxlis gamo-
yenebis erTaderTi Tu ara, mTavari
mizani da gamiznuli sfero aris in-
dividis "saSinao dacva~ da ara sa-
gareo, ojaxuri urTierTobebis
saSinao regulireba. 23 TumcaRa,
rogorc adamianis uflebaTa evro-
puli sasamarTlos sasamarTlo
praqtika gviCvenebs, piradi cxo-

vrebis xelSeuxeblobis koncefcia
gacilebiT farToa. xsenebuli
scdeba mravali anglosaqsi da fran-
gi avtorebis definiciebs, igi
garkveuli xarisxiT aseve moicavs
sxva adamianebTan urTierTobis
damyarebisa da ganviTarebis ufle-
bas, gansakuTrebiT ki emociur
sferoSi, sakuTari pirovnebis
Tavisuflad ganviTarebisa da sru-
lyofis mizniT.

piradi cxovrebis xelSeuxeblo-
bis ufleba saWiroa rom misdevdes
teqnologiur ganviTarebebs. es
ganviTarebebi xazs usvams am saki-
Txis irgvliv qveynis Sida kanon-
mdeblobis regularuli gadaxed-
vebis saWiroebas.24

aRsaniSnavia is garemoeba, rom yo-
velTvis ar aris SesaZlebeli naTlad
gansazRvro, rom am uflebis savarau-
do darRveva ganxilul iqnes Tu ara
piris piradi cxovrebis pativiscemis
uflebis WrilSi, erTis mxriv, an ojax-
uri cxovrebis, sacxovreblisa Tu mi-
moweris  pativiscemis uflebis Wril-
Si, meores mxriv.25 ase magaliTad,
germaniis erovnuli sasamarTloebi

21 aucileblobis mniSvneloba
gulismobs, rom Careva
Seesabamebodes mwvave socialur
saWiroebas, da gansakuTrebiT ki,
proporculi iyos dasaxul kanonier
mizanTan. ix. saqme McLeod v. the United
Kingdom, adamianis uflebaTa
evropuli sasamarTlo (1998), 27 EHHR
493.

22 J.E.S. Fawcett, The Application of the
European Convantion on Human Rights,
Oxford: Calrendon Press, Second Edition,
1987, gv. 211.

23 Marckx v. Belgium, 1979 wlis 13 ivnisis
ganaCeni, 2 EHRR 330.

24 R v. Wong, kanadis uzenaesi
sasamarTlo, 3 SCR 36.

25 N. Jayawickrama, The Judicial Application
of Human Rights Law, National, Regional and
International Jurisprudence, Cambridge:
University Press, gv. 602.
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satelefono saubrebs ganixilavdnen
piradi cxovrebis pativiscemis
uflebis da ara mimoweris pativis-
cemis uflebis WrilSi, maSin rodesac
kviprosSi satelefono saubrebi iTv-
leboda rogorc "komunikaciebis~
formad, iseve rogorc piradi cxo-
vrebis sakiTxad. damatebiT unda

aRiniSnos, rom ar aris aucilebeli,
rom am uflebis erovnuli formu-
lireba Seicavdes im gansxvavebebs,
rasac saerTaSoriso da regionaluri
aqtebi ayalibebs. ase magaliTad,
samxreT afrikis konstitucia moicavs
sacxovrebelsa da komunikaciebs pira-
di cxovrebis koncefciis WrilSi.26

piradi da ojaxuri cxovrebis, sacxovreblisa da mimoweris

pativiscemis ufleba adamianis uflebaTa evropuli

konvenciis me-8 muxlis WrilSi

evropuli konvenciis me-8 muxli
warmoadgens konvenciis erT-erT im
muxlTagans, romelic droSi ar aris
SezRuduli. arc erT SemTxvevaSi
adamianis uflebaTa evropul sasa-
marTlos ar ucdia amomwuravad
ganesazRvra, Tu ra Seadgens pirad
an ojaxur cxovrebas, sacxo-
vrebels an mimoweras. miuxedavad
imisa, rom evropuli konvenciis

me-8 muxlis WrilSi arsebobs mdi-
dari precedentuli samarTali da
piradi cxovrebis cnebam gan-
sakuTrebuli ganviTareba hpova,
mainc rCeba SesaZlebloba konven-
ciis me-8 muxliT daculi uflebe-
bis ufro Rrmad ganviTarebisaTvis.

adamianis uflebaTa evropuli
konvenciis me-8 muxlis Tanaxmad,

26 samxreT afrikis respublikis
konstituciis me-13 muxlis Tanaxmad:
"yvela adamians unda gaaCndes misi
piradi cxovrebis xelSeuxeblobis
ufleba, rac moicavs misi pirovnebis,
sacxovreblisa Tu qonebis
Cxrekisagan, misi piradi sakuTrebis an
piradi komunikaciebis dacvis
uflebas~.

"1.  yvelas aqvs ufleba pativi scen mis pirad da ojaxur cxovrebas,
mis sacxovrebelsa da mis mimoweras.

2.dauSvebelia sajaro xelisuflebis Careva am uflebis
ganxorcielebaSi, garda iseTi Carevisa, rac daSvebulia kanoniT
da aucilebelia demokratiul sazogadoebaSi erovnuli uSiSroebis,
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 sazogadoebrivi usafrTxoebis an qveynis ekonomikuri keTildReobis
interesebisaTvis an uwesrigobis an danaSaulis Tavidan asacileblad,
janmrTelobis an zneobis an sxvaTa uflebaTa da TavisuflebaTa
dasacavad.~

magram igi calke aris daculi evro-
puli konvenciis  me-12 muxliT, rom-
lis Tanaxmadac:

qorwinebisa da ojaxis Seqmnis
ufleba SeiZleba CaiTvalos ojaxu-
ri cxovrebis konkretul formad,

"saqorwino asaks miRweul mamakacebsa da qalebs aqvT ufleba
daqorwindnen da Seqmnan ojaxi am uflebis ganxorcielebis
maregulirebeli erovnuli kanonmdeblobis Sesabamisad.~

evropuli konvenciis me-7 oqmis me-5 muxli ki damatebiT warmogvidgens,
rom:

"meuRleebi sargebloben kerZo samarTlebrivi xasiaTis Tanabari
uflebebiTa da movaleobebiT erTmaneTs Soris da SvilebTan
urTierTobaSi, qorwinebasTan dakavSirebiT, qorwinebis ganmavlobaSi
da misi Sewyvetis SemTxvevaSi. winamdebare muxli xels ar uSlis
saxelmwifoebs, gaataron RonisZiebebi, romlebic saWiroa bavSvTa
interesebisaTvis.~

adamianis uflebaTa evropuli
konvenciis me-8, me-12 muxlebiTa da
me-7 oqmis me-5 muxliT dacul
uflebebs Soris aris gansxvavebani.
amasTan, is faqti, rom evropuli
konvenciis me-8 muxlSi gacxadebu-
li uflebebi erTad aris dajgufe-
buli imave muxlSi, aZlierebs am

muxliT garantirebuli dacvis
xarisxs, vinaidan TiToeuli ufle-
ba xorcieldeba misive konteqstiT.
amgvarad, ojaxuri cxovrebis pa-
tiviscemis ufleba,  piradi cxovre-
bis xelSeuxeblobis ufleba da
sacxovreblisa da mimoweris pa-
tiviscemis ufleba SeiZleba erTad
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iqnes wakiTxuli rogorc koleq-
tiurad garantirebuli.

evropuli konvenciis me-8 muxlis
1-li punqtis Tanaxmad warmoWrili
sakiTxebi exeba piradi cxovrebis,
ojaxuri cxovrebis, sacxovreblisa
da mimoweris sferosa da Sinaarss da
saxelmwifos valdebulebas daicvas
aRniSnuli interesebi.

konvenciis me-8 muxlis me-2 pun-
qti warmogvidgens piradi cxovre-
bis xelSeuxeblobasa da sacxovre-
blis uflebaSi Carevis
gamamarTlebel safuZvlebs. Ti-
Toeul konkretul saqmeSi ganxi-
lul unda iqnes ori sakiTxi: pirve-

li, uzrunvelyo Tu ara saxelmwi-
fom piradi cxovrebis xelSeuxe-
blobis pativiscema da, Tu ar
uzrunvelyo, meore, qmedeba kano-
nis Sesabamisad ganxorcielda Tu
ara, emsaxureboda Tu ara kanonier
mizans da aucilebeli iyo Tu ara
demokratiul sazogadoebaSi?

adremoqmedma adamianis ufle-
baTa evropulma komisiam da sasa-
marTlom mogvces garkveuli
saxelmZRvanelo principebi piradi
cxovrebis mniSvnelobasTan dakav-
SirebiT. 1976 wels evropulma komi-
siam piradi cxovreba Semdegnairad
gansazRvra:

"mravali anglosaqsi da frangi avtoris Tanaxmad, piradi cxovrebis
pativiscemis ufleba warmoadgens piradi cxovrebis xelSeuxeblobis
uflebas, piris survilisamebr cxovrebas, romelic daculia
sajaroobisagan... TumcaRa, komisiis azriT, piradi cxovrebis
pativiscemis ufleba ar mTavrdeba iq. es ufleba garkveulwilad aseve
moicavs sxva adamianebTan urTierTobis damyarebisa da ganviTarebis
uflebas, gansakuTrebiT ki emociur sferoSi, yvela pirs SeuZlia
sakuTari pirovnebis Tavisuflad ganviTareba da srulyofa~.27

kohen-jonaTanis Tanaxmad:

"yvelaferi, rac Seexeba piris janmrTelobas, filosofiur, religiur da
zneobriv Sexedulebebs, ojaxur da emociur cxovrebas, megobrobas, ...

27 ganacxadi # 6825/74, X v. Iceland, 1976
wlis 18 maisi , 5 DR 86. aseve ix .
L. Doswald-Beck, “The Meaning of the "Right
to respect for Private Life” under the
European Convention on Human Rights
(1983), 4 HRLJ 283.
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profesiul cxovrebas SeiZleba CaiTvalos piradi cxovrebis
nawilad~.28

saqmeze Niemietz v. Germany 29 evropulma sasamarTlom ganacxada, rom:

"sasamarTlo ar Tvlis SesaZleblad an aucileblad, amomwuravad
gansazRvros "piradi cxovrebis~ koncefcia. Tumca Zalze SezRuduli
iqneboda am koncefciis Semofargvla "Sida wriT~, romelSic individi
SeiZleba mis mier arCeuli Tavisi piradi cxovrebiT cxovrobdes da
misgan gamoricxavdes gare samyaros, romelic ar Sedis am wreSi. piradi
cxovrebis pativiscema aseve unda moicavdes, garkveul farglebSi,
sxva adamianebTan urTierTobis damyarebisa da ganviTarebis
uflebas.~30

adamianis uflebaTa komitetis Tanaxmad, piradi cxorebis xelSeuxe-
blobis uflebis mniSvneloba exeba piris cxovrebis sferos, sadac mas
Tavisuflad SeuZlia gamoxatos Tavisi piradoba, iqneba es sxva pirebTan
urTierTobaSi SesvliT, Tu mis gareSe.31

urTierTobebze.~ Sesabamisad, pira-
di cxovrebis xelSeuxeblobis po-
zitiuri aspeqtebi, sul mcire,
saxelmwifos akisrebs garkveul
pasuxismgeblobas waaxalisos
pirobebi, raTa pirovnuli Tvisebe-
bis ganviTarebas hqondes adgili. am
SemTxvevaSi mTavari aris qmedebis
xasiaTi, romelTan mimarTebaSic
piradi cxovrebis xelSeuxeblobis
gamoyeneba xdeba, da ara misi adgili.32

samxreT afrikis konstituciur-
ma sasamarTlom individis cxovre-
bis xelSeuxeblobis ufleba aRwera
rogorc individis ara mxolod nega-
tiur uflebad daimkvidros indi-
vidualuri sargeblobis adgili
mTavrobis Carevis gareSe, aramed
piris uflebad gaagrZelos misi
cxovreba, gamoxatos misi piradoba
da dasjis gareSe miiRos fundamen-
turi gadawyvetilebebi intimur

28 Cohen-Jonathan, “Respect for private and
family life” in Macdonald, Matscher, and
Petzold, The European System for the
Protection of Human Rights (Dordrecht,
1993), gv. 405.

29 Niemietz v. Germany, 1992 wlis 16
dekembris ganaCeni.

30 1992 wlis 16 dekemberi, seria A ##### 251-B,
29-e punqti.

31 Coeriel and Aurik v. Netherlands, adamianis
uflebaTa komiteti, komunikaciis
# 453/1991, HRC 1995 wlis moxseneba,
danarTi X.D.

32 National Coalition for Gay and Lesbian
Equality v. Minister of Justice , samxreT
afrikis konstituciuri sasamarTlo
3 LRC 648.
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TumcaRa, rogorc adamianis ufle-
baTa evropulma sasamarTlom daad-
gina satelefono saubrebTan dakav-

SirebiT, kerZo da sawarmos Senobe-
bi Tanabrad aris daculi.33

piradi cxovrebis pativiscemis ufleba evropuli konvenciis

me-8 muxlis WrilSi

piradi cxovrebis pativiscema
moicavs, inter alia, piris fizikuri da
moraluri xelSeuxeblobis, pirado-
bis, piradi informaciis, sqesobrivi
cxovrebis saidumloebasa da piradi
an kerZo sivrcis pativiscemas.34

fizikuri da moraluri
xelSeuxebloba

piradi cxovreba exeba piris
fizikur da moralur xelSeuxeblo-
bas. aqedan gamomdinare piradi cxo-
vrebis pativiscemis ufleba
moicavs fizikur da seqsualur Za-
ladobas,35 sxeulebriv sasjels, 36

sisxlisa37 da Sardis38 savaldebulo
analizs. TumcaRa, individis mor-
alur da fizikur xelSeuxebloba-
Si Carevis yvela faqti ar gamoi-
wvevs piradi cxovrebis pativis-
cemis uflebis darRvevas. rogorc

es evropulma sasamarTlom saqmeSi
Costello-Roberts v. the United Kingdom39

miuTiTa, konvenciis me-8 muxli Sei-
Zleba garkveul SemTxvevebSi awe-
sebdes dacvas saskolo disci-
plinis dacvis sawinaaRmdegod. me-
ores mxriv, evropulma sasamarT-
lom saqmeSi Raninen v. Finland40 daad-
gina, rom me-8 muxliT garantirebu-
li fizikuri da moraluri xelSeux-
eblobis ufleba moqmedebas iwyebs
maSin, rodesac qmedeba sakmarisad
mZime ar aris, rom wamoWras sakiTxi
konvenciis me-3 muxlis WrilSi.

piradoba

piradi cxovrebis gulSi mdeba-
reobs individis uflebaunarianoba
airCios misi piradoba. Sesabamisad,
individs gaaCnia ufleba airCios
misi sakuTari gvari,41  SearCios

33 Amannn v. Swetzerland , adamianis
uflebaTa evropuli sasamarTlo,
(2000) 30 EHRR 843.

34 R. Clayton and H. Tomlinson, The Law of
Human Rights (Oxford, 2000) , punqtebi
12.85-12.94, gv. 812-815.

35 saqme X & Y v. the Netherlands exeboda
fsiqikurad daavadebuli gogonas
mimarT srulwlovani mamakacis
seqsualur Zaladobas, romelSic
strasburgis sasamarTlom daadgina,
rom gasaCivrebuli faqtebi xvdeboda
piradi cxovrebis pativiscemis
uflebis moqmedebis farglebSi.

36 Costello-Roberts v. the United Kingdom,
1993 wlis 25 martis ganaCeni.

37 X v. Austria (1979), 18 DR 154, adamianis
uflebaTa evropuli komisia.

38 Peters v. the Netherlands (1994), 77-A DR
75 , adamianis uflebaTa evropuli
komisia.

39 Costello-Roberts v. the United Kingdom,
1993 wlis 25 martis ganaCeni.

40 1997 wlis ganaCeni, 26 EHHR 563.
41 Burghartz v. Switzerland, 1994 wlis 22

Tebervalis ganaCeni,  18 EHRR 101;
Stjerna v. Finland, 1994 wlis 25 noembris
ganaCeni, seria A # 299-B.
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misi Cacmuloba42  da gansazRvros
misi seqsualuri orientacia. mas
aseve ufleba aqvs xeli miuwvde-
bodes da moipovos sakuTari pira-
doba, rogoricaa saxelmwifo
mzrunvelobis qveS misi aRzrdis
Sesaxeb43  an mamobis dadgenasTan
dakavSirebuli44 informacia, Tu es
mniSvnelovania misi piradobis gan-
viTarebisa da dadgenisaTvis.

piradi informacia

adamianis uflebaTa evropuli
sasamarTlos kargad dadgenili
precedentuli samarTlis Tanax-
mad, xelisuflebis mxridan Tanxmo-
bis gareSe piradi informaciis Seg-
roveba warmoadgens evropuli kon-
venciis me-8 muxliT ganmtkicebu-
li piradi cxovrebis uflebis dar-
Rvevas. xsenebuls gansakuTrebiT
aqvs adgili maSin, rodesac infor-
maciis Segroveba farulad xdeba
satelefono mosmeniTa Tu fostis
SemowmebiT. ase magaliTad, saqmeSi
Z v. Finland45 strasburgis sasamarT-
lom aRniSna, rom piradi monaceme-

bis dacvas, piris piradi da ojaxu-
ri cxovrebis pativiscemis ufle-
bis sargeblobis TvalsazrisiT
gaaCnia fundamenturi mniSvneloba;
da Sesabamisad, unda arsebobdes Se-
sabamisi damcavi garantiebi, raTa
Tavidan iqnes acilebuli jan-
mrTelibis Sesaxeb arsebuli pira-
di informaciis komunikacia da
gamJRavneba.

aseve arsebobs piradi cxovrebis
pativiscemis uflebis prima facie
darRveva maSin, rodesac piradi in-
formacia mowmdeba oficialuri aR-
werisas,46 policiis mxridan foto-
suraTebisa da TiTis anabeWdebis
gakeTebisas,47savaldebulo samedi-
cino gamokvlevisa48  da samedicino
monacemebis Senaxvisas.49  amis sa-
pirispirod adamianis uflebaTa ev-
ropulma komisiam daadgina, rom pi-
radobis mowmobis Tan tarebis val-
debuleba da misi moTxovnisamebr
wardgena ar wamoadgenda piradi
cxovrebis uflebis darRvevas.50

damatebiT unda aRniSnos, rom
garkveul SemTxvevebSi, evropuli
konvenciis me-8 muxli SeiZleba

42 McFeeley & Ors v. the United Kingdom, 1980
wlis 15 maisi, 20 DR 44  (patimris
samosi).

43 Gaskin v. the United Kingdom, 1989 wlis 7
ivlisis ganaCeni, seria A #160.

44 Rasmussen v. Denmark, 1984 wlis 25
noembris ganaCeni, seria A #  87.

45 Z v. Finland, 1997 wlis 25 Tebervali.
46 X v. the United Kingdom , 1982 wlis 6

oqtomberi, 30 DR 229.
47 Murray v. the United Kingdom, 1994 wlis

28 oqtombris ganaCeni, 19 EHRR 193 ,
punqti 85; McVeigh v. the United Kingdom,
1981 wlis 18 marti, DR 24.

48 X v. Austria, 1979 wlis 13 dekemberi,  18
DR 154.

49 Chare nee Jullien v. France N(1991), 71 DR
141, 155 , adamianis uflebaTa
evropuli komisia.

50 Filip Reyntjens v. Belgium (1992), 73 DR 136.
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moicavdes pirad informaciaze
xelmisawvdomobas. saqmeSi Gaskin v.
the United Kingdom51 evropulma sasa-
marTlom uaryo gamoexata Tavisi
Sexeduleba imaze, SesaZlebeli iyo
Tu ara pirad monacemebsa da infor-
maciaze xelmisawvdomobis zogadi
ufleba gamomdinareobdes me-8
muxlidan. TumcaRa, strasburgis
sasamarTlom gamoTqva azri, rom
informacia, romelic exeboda gan-
mcxadeblis bavSvobis, ganviTare-
bisa da istoriis metad piradul as-
peqtebs, dakavSirebuli iyo mis pi-
rad da ojaxur cxovrebasTan img-
varad, rom xsenebul informaciaze
xelmisawvdomobis sakiTxi moxvda
evropuli konvenciis me-8 muxlis
farglebSi. saqmeSi Guerra and
Others v. Italy52 evropulma sasamarT-
lom daadgina, rom saxelmwifos
pozitiuri valdebuleba, uzrun-
velyos piradi da ojaxuri cxovre-
bis pativiscemis uflebis efeq-
tiani dacva, moicavda informacia-
sTan dakavSirebul debulebas,
romelic SesaZleblobas miscemda
ganmcxadeblebs SeefasebinaT bune-

brivi zemoqmedebis saSiSroeba,
romelic dakavSirebuli iyo qarxa-
nasTan axlos cxovreba, sadac ube-
duri SemTxvevis arsebobis faq-
tori maRalia. amis msgavsad, saqme-
Si McGinley and Egan v. the United
Kingdom53 evropulma sasamarTlom
gadawyvita, rom Sobis kunZulze
ganmcxadeblis radiaciis daqvem-
debarebis Sesaxeb dokumentebis Se-
Cereba warmoadgenda evropuli
konvenciis me-8 muxlis darRvevas.

sqesobrivi cxovrebis
saidumloeba

piradi cxovreba aseve iTvali-
swinebs sxva adamianebTan piradi
urTierTobebis damyarebis
arCevans, kerZod, socialur da
sqesobriv saqmianobas. sqesobrivi
saqmianoba udavod warmoadgens pi-
radi cxovrebis nawils.54 saqmeSi
Dudgeon v. the United Kingdom,55  sasa-
marTlom sqesobrivi saqmianoba aR-
wera "piradi cxovrebis yvelaze in-
timur aspeqtad~; xolo evropulma
komisiam abortis saqmesTan dakav-
SirebiT xazi gausva "mSvidi seqsua-

51 Gaskin v. the United Kingdom, 1989 wlis 7
ivlisis ganaCeni, seria A # 160.

52 Guerra and Others v. Italy, 1998 wlis 19
Tebervlis ganaCeni.

53 (1998) 27 EHRR 1.
54 R. Clayton and H. Tomlinson, The Law of

Human Rights (Oxford, 2000) , punqti
12.92, gv. 814.

55 Dudgeon v. the United Kingdom, 1981 wlis
22 oqtombris ganaCeni.
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luri saqmianobis, rogorc  piradi
cxovrebis nawilis, mniSvnelobas~.56

damatebiT unda aRiniSnos, rom am
sferoSi arsebuli umravlesi
saqmeebi dakavSirebulia homose-
qsualobasTan.

rig saqmeebSi ganxilul iqna
transseqsualebis poziciac. ada-
mianis uflebaTa evropulma sasa-
marTlom ar dauSva arsebiT ganxil-
vaze mravali saqme, romlebSic gan-
mcxadeblebi asaCivrebdnen, rom
gaerTianebuli samefos mTavrobam
ar moaxdina dabadebis mowmobaSi
cvlilebebis Setana, rac transse-
qsualis Secvlili sqesis dosieSi
Caweras gulisxmobda. 57 TumcaRa,
msgavsi ganacxadi daSvebul iqna
arsebiT ganxilvaze saqmeSi
B v. France,58 gansakuTrebiT imitom,
rom qmedeba udides zegavlenas
axdenda ganmcxadeblis socialur
da profesiul cxovrebaze. evro-
pulma sasamarTlom aseve daadgina,
rom me-8 muxlis darRvevas ar hqon-
da adgili saqmeSi, romelSic gaer-
Tianebulma samefom ar aRiara
transseqsuali bavSvis mamad,

romelic donoris mier xelovnuri
ganayofierebis gziT daibada.59

piradi an kerZo sivrce

xmauris zemoqmedebasTan dakav-
Sirebuli saqmeebi60 SeiZleba kav-
SirSi iyos piradi sivrcis darRve-
vasTan.61

saqmeSi  Friedl v. Austria62 komisiam
gadawyvetileba miiRo, rom polici-
is mier ganmcxadeblisaTvis foto-
suraTebis gadaRebam demonstraci-
is msvlelobisas ar gamoiwvia evro-
puli konvenciis me-8 muxlis dar-
Rveva. Sedarebis TvalsazrisiT,
saqmeSi Murray v. the United Kingdom63

fotosuraTi, romelic sajariso
nawilSi iyo gadaRebuli, CaiTvala
mis pirad cxovrebaSi Carevad.
metad sayuradReboa evropuli sa-
samarTlos midgoma saqmeSi Halford
v. the United Kingdom,64romelSic sa-
samarTlom daadgina, rom  satele-
fono saubrebi, romlebic gakeTda
kerZo telefonidan mis ofisSi,
xvdeboda me-8 muxlis 1-li punqtis
moqmedebis farglebSi,  vinaidan

56 Brüggemann and Scheuten v. Germany
(1978) 10 DR 100, adamianis uflebaTa
evropuli komisia.

57 Rees v. the United Kingdom,  1986 wlis 17
oqtombris ganaCeni; Cossey v. the United
Kingdom, 1990 wlis 27 seqtembris
ganaCeni; Sheffield and Horsham  v. the
United ingdom, 1998 wlis 30 ivlisis
ganaCeni.

58 B v. France, 1992 wlis 25 martis ganaCeni,
seria A # 232-C.

59 X, Y & Z v. the United Kingdom, 1997 wlis
22 aprilis ganaCeni.

60 saqmeSi Powell & Rayner v . the United
Kingdom, 1990 wlis 21 Tebervlis
ganaCeni, saCivari mimarTuli iyo
xmauris winaaRmdeg, romelic
momdinareobda oTxi ZiriTadi
aeroportidan; aseve ix. Arrondelle v. the
United Kingdom (1992) 26 DR 5, adamianis
uflebaTa evropuli komisia da Baggs
v. the United Kingdom (1987) 52 DR 29,
adamianis uflebaTa evropuli
komisia.

61 D. Harris, M. O’Boyle and C. Warbrick, Law
of the European Convention on Human Rights
(1995), gv. 308.

62 Friedl v. Austria, komisiis moxseneba, 1994
wlis 19 maisi.

63 Murray v. the United Kingdom, 1994 wlis
28 oqtombris ganaCeni.

64 Halford v. the United Kingdom, 1997 wlis
25 ivnisis ganaCeni.
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ganmcxadebels hqonda piradi cxovrebis xelSeuxeblobis gonivruli
molodini.

ojaxuri cxovrebis pativiscemis ufleba evropuli konvenciis

me-8 muxlis WrilSi

ojaxuri cxovrebis identi-
ficirebis mizniT, pirvel rigSi,
unda ganisazRvros, Tu ras war-
moadgens ojaxi. evropuli konven-
ciis me-8 muxliT garantirebuli
ojaxuri cxovrebis pativiscemis
uflebas, rogorc konvenciis prin-
cipul elements, gaaCnia ojaxis
xelSeuxeblobis dacva. ras war-
moadgens "ojaxi~ da ra garemoebeb-
Si aris daSvebuli Careva konvenci-
is Tanaxmad?65 zogadad, adamianis
uflebaTa evropuli komisiisa da
sasamarTlos Tanaxmad, ojaxi
moicavs qmars, colsa da Svils,
romelic mSoblebze aris damokide-
buli, ukanono da naSvilebi Svile-
bis CaTvliT. evropulma sasamarT-
lom aRniSna, rom "mSoblebisa da
maTi Svilis erTmaneTis kompaniiT
erToblivi sargebloba warmoad-
gens ojaxuri cxovrebis fundamen-
tur elements~.66amasTan, xsenebu-

li aseve moicavs da-Zmas Soris
urTierTobebs, mSoblebis urTier-
TobebTan erTad aRebuls. 67

rogorc Cans, de facto ojaxur kav-
Sirebs SeiZleba adgili hqondes ma-
Sin, rodesac mxareebi qorwinebis
gareSe erTad cxovroben.68 ojaxu-
ri kavSirebi aseve saxezea maSinac
ki, rodesac mSoblebi erTad ar
cxovroben bavSvis dabadebis mo-
mentisaTvis.69

zogierT SemTxvevaSi ojaxuri
cxovreba SeiZleba arsebobdes
bavSvebsa da maT bebia-babuebs
Soris.70 metad sagulisxmoa, rom
farTo Sexeduleba iqna imasTan
dakavSirebiT gakeTebuli, Tu ras
warmoadgens ojaxuri cxovreba. ase
magaliTad, gaerTianebuli samefos
winaaRmdeg Setanil ganacxadSi,71

saqme exeboda urTierTobas biZasa
da ZmiSvils Soris. bavSvis biZa asa-
Civrebda, rom 1989 wlis “bavSvis

65 ix. J. Liddy, “The concept of family life under
the ECHR (1998) EHRLR 15.

66 B v. the United Kongdom, 1987 wlis 8
ivlisis ganaCeni, seria A # 121; (1988)
10 EHRR 87 , ganaCenis punqti 60.

67 Moustaquim v. Belgium , 1991 wlis 18
Tebervlis ganaCeni, seria  A #  193;
(1991) 13 EHRR 802, ganaCenis punqti 36.
aseve ix . X, Y and Z v. the United Kingdom
(ganacxadis # 21830/93), 1997 wlis 22
aprilis ganaCeni; (1997) 24 EHRR 143,
ganaCenis punqtebi 36-37.

68 Johnston v. Ireland,  1986 wlis 18
dekembris ganaCeni, seria  A #  112;
(1987) 9 EHRR 203, ganaCenis punqti 25.

69 Berrehab v. the Netherlands, 1988 wlis 21
ivnisis ganaCeni, seria  A #138; (1989)
11 EHRR 322 , ganaCenis punqti 21, da
Keegan v. Ireland, 1994 wlis 26 maisis
ganaCeni, seria  A # 290; (1994) 18 EHRR
342, ganaCenis punqti 44.

70 ix. saqmeze Vermeire v. Belgium 1991 wlis
29 noembers gamotanili ganaCeni,
seria A # 214-C; (1993) 15 EHRR 488.

71 Boyle v. the United Kingdom,  1994 wlis 28
Tebervlis ganaCeni, seria A # 282-B;
(1995) 19 EHRR 179.
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Sesaxeb” kanonis miRebamde adgilo-
brivma xelisuflebam uari ganucxa-
da mas ZmisSvilze xelmisawvdomo-
bis sakiTxTan dakavSirebiT da, rom
ar arsebobda kanonmdebloba,
romelic mas SesaZleblobas miscem-
da saqme aReZra sasamarTlos winaSe.
evropulma komisiam daadgina me-8
muxlis darRveva.

aRsaniSnavia is garemoeba, rom niS-
noba ar warmoadgens ojaxur cxovre-
bas, magram urTierTobebi patimarsa
da mis sacoles Soris xvdeba piradi
cxovrebis pativiscemis uflebis
farglebSi.72 igive midgoma vrcelde-
ba homoseqsual wyvilebze.73

ojaxuri cxovrebis cneba yovel-
Tvis moicavda gafarToebul mniS-
vnelobas. saqme Marckx v. Belgium74

exeboda dauqorwinebeli dedis ga-
nacxads belgiis kanonmdeblobis
mixedviT qorwinebagareSe Svilis
statusis Sesaxeb. am saqmeSi adami-
anis uflebaTa evropulma sasa-
marTlom daadgina, rom belgias
pozitiuri valdebuleba gaaCnda,
qorwinebagareSe Svilis ojaxSi in-
tegraciis uzrunvelyofis mizniT

SeemuSavebina kanonmdebloba,
xsenebulis ganuxorcielebloba ki
gamoiwvevda evropuli konvenciis
me-8 da me-14 muxlebis darRvevas.
kanonier da ukanono Svilebs Soris
diskriminacia gamoiwvevs konvenci-
is me-14 muxlis darRvevas. Marckx-is
saqmeSi konvenciis me-8 muxlis dar-
Rveva dadgenil iqna imis gamo, rom
diskriminaciuli mopyroba Seusaba-
mo iyo belgiis saxelmwifos valde-
bulebasTan, uzrunveleyo dedis
ojaxuri cxovrebis pativiscemis
ufleba.

adamianis uflebaTa evropuli
konvencia ar uzrunvelyofs da ar
icavs pirs wevr saxelmwifoSi Sesv-
lisa da darCenis uflebiT. Tum-
caRa, aRsaniSnavia is garemoeba, rom
im SemTxvevaSi, Tu ojaxis wevris
deportacia xels SeuSlis ojaxis
SenarCunebas, maSin Sesabamisi
saxelmwifo valdebulia, Tavi
Seikavos ojaxis konkretuli
wevris gaZevebisagan. saqmeSi
Berrehab v. the Netherlands75 ganmc-
xadebeli iyo marokos moqalaqe,
romlis niderlandebis samefoSi

72 Wakeford v. the United Kongdom, 1990 wlis
1 oqtombris ganaCeni, (1990) 66 DR 251.

73 X v. the United Kingdom, 1986 wlis 14
maisis ganaCeni, (1986) 47 DR 274.

74 Marckx v. Belgium, 1979 wlis 13 ivnisis
ganaCeni.

75 Berrehab v. the Netherlands,  1988 wlis 21
ivnisis ganaCeni.
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darCenis uflebac damokidebuli
iyo niderlandebis samefos mo-
qalaqis qorwinebis SenarCunebaze.
adamianis uflebaTa evropulma
sasamarTlom daadgina, rom evro-
puli konvenciis me-8 muxlis dar-
Rvevas adgili hqonda maSin, rode-
sac, ganqorwinebis Semdgom mas cxo-
vrebis ufleba aRar gaugrZeles.
konvenciis me-8 muxlis darRvevas
imitom hqonda adgili, rom misi ni-
derlandebis samefodan gaZeveba
gamoiwvevda ojaxuri kavSirebis
Sewyvetas mis gogonasTan. saqme
Moustaquim v. Belgium76 exeboda gan-
mcxadeblis (me-2 Taobis imigranti
belgiaSi) deportacias marokoSi,
ramac gamoiwvia konvenciis me-8
muxlis 1-li punqtis darRveva. gan-
mcxadebeli belgiaSi Caiyvanes
mcirewlovani, sadac cxovrobda
misi Svidi dedmamiSvili da maTTan
erTad gaatara mTeli Tavisi bavS-
voba. ganmcxadebels belgiaSi gaaC-
nda mWidro ojaxuri kavSirebi da es
kavSirebi mxolod im SemTxvevaSi

SeunarCundeboda, Tu is darCebo-
da belgiaSi. aRniSnulma farTo in-
terpretaciam gamoiwvia mravali ma-
Rali xelSemkvreli saxelmwifos
imigraciis Sesaxeb kanonmdebloba-
Si cvlilebebis Setana.

adamianis uflebaTa evropuli
sasamarTlos winaSe Setanil ga-
nacxadebSi patimrebi xSirad asaCiv-
reben maTi ojaxuri cxovrebis pa-
tiviscemis uflebaSi Carevas. zogi-
erTni amtkiceben, rom maT uari eTq-
vaT SvilebTan Sexvedrebze. evro-
pulma komisiam Zalian xSirad uaryo
aseTi saCivrebi me-8 muxlis me-2
punqtis Tanaxmad, ase magaliTad,
imis safuZvelze, rom ojaxuri
cxovrebis pativiscemis uflebaSi
amgvari Carevebi saWiro iyo dana-
Saulis Tavidan acilebis mizniT.77

aRniSnuli sakiTxi wamoiWra
strasburgis sasamarTlos winaSe
Boyle and Rice-is saqmeSi78 konvenci-
is me-13 muxlis darRvevis gasaCiv-
rebis konteqstSi. sasamarTlom aR-
niSna, rom

76 Moustaquim v. Belgium , 1991 wlis 18
Tebervlis ganaCeni.

77 ganacxadi  #1983/63, X v. Netherlands,
1965 wlis 13 dekemberi, (1966) 18 CD
19, aseve ix. ganacxadi  #  2515/65, X v.
Federal Republic of Germany, 1966 wlis
23 maisi, (1966) 20 CD 28 .

78 Boyle and Rice v. the United Kingdom, 1988
wlis 27 aprilis ganaCeni, seria  A #
131; (1988) 10 EHRR 425.

"cixis vizitebTan dakavSirebiT maRali xelSemkvreli
saxelmwifoebisaTvis konvenciis me-8 muxliT dakisrebuli
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 valdebulebebis Sefasebisas, yuradReba unda mieqces patimrobis
Cveulebriv da mizanSewonil moTxovnebsa da diskreciis rezultatur
xarisxs, romelic erovnuli organoebisaTvis daSvebuli unda iyos
patimris ojaxTan kontaqtis regulirebis WrilSi~.79

damatebiT unda aRiniSnos, rom
evropulma sasamarTlom daadgina,
rom ar arsebobs sadavo saCivari ma-
Sin, rodesac dabali usafrTxoebis

kategoriis patimrisaTvis daSvebu-
li iyo weliwadSi Tormeti viziti
erTsaaTiani xangrZlivobiT.80

 sacxovrebelis pativiscemis ufleba evropuli

konvenciis me-8 muxlis WrilSi

piradi da ojaxuri cxovrebis pa-
tiviscemis uflebasTan erTad evro-
puli konvenciis me-8 muxli axdens
individebis sacxovreblisa da mi-
moweris dacvas. es ukanaskneli kon-
cefciebi udavod Tanmxvedria; da
garkveuli qmedebebis dros, rogo-
ricaa: Cxreka da amoReba an saxlSi
ganxorcielebuli satelefono sau-
brebSi Careva, SeiZleba warmoadgen-
des piradi cxovrebis xelSeuxeblo-
baSi SeWras ori an sami mniSvnelo-
biT. 81 saqmeSi Miailhe v. France82 sasa-
marTlom saWirod ar CaTvala gane-
xila, qmedeba xvdeboda Tu ara sac-
xovreblis pativiscemis uflebis

farglebSi, vinaidan sakmarisad
CaiTvala is, rom dadgenil iqna ev-
ropuli konvenciis me-8 muxliT
gacxadebuli piradi cxovrebisa da
mimoweris pativiscemis uflebaSi
Carevis faqti.

aRsaniSnavia, rom evropuli kon-
venciis me-8 muxli saxelmwifoebs
avaldebulebs pativi scen piris
sacxovrebels. me-8 muxli ar
afuZnebs sacxovreblis uflebas;
amasTan, eropulma komisiam daad-
gina, rom ltolvilis Sesabamisi
sacxovrebliT aruzrunvelyofa ar
warmoadgenda me-8 muxlis darRve-
vas. 83 damatebiT unda aRiniSnos,

79 iqve, ganaCenis punqti 74; aseve ix.
Campbell and Fell v. the United Kingdom,
1984 wlis 28 ivnisis ganaCeni, seria
A # 80; (1985) 7 EHRR 165.

80 aseve ix. Messina v. Italy (No. 2), 2000 wlis
28 seqtembris ganaCeni.

81 R. Clayton and H. Tomlinson, The Law of
Human Rights (Oxford, 2000), punqtebi
12.95, gv. 815.

82 Miailhe v. France,  1993 wlis 25 ivlisis
ganaCeni.

83 ix. evropuli komisiis gadawyvetileba
saqmeze  X v. Germany (1956)
1 weliwdeuli 202.
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rom me-8 muxli arc konkretuli
sacxovreblis pativiscemis ufle-
bas iTvaliswinebs.84 TumcaRa, aR-
niSvnas saWiroebs is faqti, rom me-8
muxli moicavs im moTxovnas, rom
saxelmwifom uzrunvelyos piris
faqtobrivi sacxovreblisa da sac-
xovrebelSi misi kuTvnili nivTe-
bis fizikuri usafrTxoebis dacva.

saqmeSi Buckley v. the United
Kingdom85 strasburgis sasamarT-
lom uaryo argumenti, romlis Ta-
naxmadac, konvenciis me-8 muxli
mxolod icavda sacxovrebels,
romelic kanonierad iyo dafuZne-
buli; da daadgina, rom boSas,
romelsac xuTi wlis ganmavlobaSi
ganuwyvetliv hqonda miwa dakave-
buli dagegmil samuSaoebze nebar-
Tvis gareSe, ekuTvnoda sacxovre-
blis pativiscemis ufleba. meores
mxriv, mesakuTreTa gaerTianebis
mxridan ijaris sakiTxebTan dakav-
Sirebuli molaparakeba ar moxvda
me-8 muxlis moqmedebis farglebSi;
amgvarad, Langborger-is saqmeSi86 ev-
ropulma sasamarTlom uaryo is ar-
gumenti, rom ijaris sakiTxidan

gamomdinare uflebebi da valde-
bulebebi xvdeba sacxovreblis kon-
cefciaSi da daculia me-8 muxliT.

saqmeSi  Cyprus v. Turkey,87 evro-
pulma komisiam daadgina, rom
samxreT kviprosis xelisuflebis
organoebis mxridan berZeni
kviproselebisaTvis uari, dab-
runebuliyvnen TavianT sacxovre-
blebSi, TurqeTis mxridan warmoad-
genda me-8 muxlis gangrZobad dar-
Rvevas.88

me-8 muxlis debulebebis Tanax-
mad, sacxovrebels gaaCnia farTo
mniSvneloba da, rogorc amas stras-
burgis sasamarTlos precedentuli
samarTali gviCvenebs, xandaxan igi
moicavs piris pirad rezidenciasa
da sawarmos Senobas. rodesac sac-
xovreblis arseboba dadgindeba, ma-
Sin pirs gaaCnia konkretuli ufle-
bebi. ase magaliTad, xelmisawvdomo-
bisa da flobis ufleba, ar iyo
gaZevebuli da gamosaxlebuli. sacx-
ovreblis interesebi moicavs sacx-
ovrebliT mSvidobiani sargeblobis
uflebas, xmaurisa da sazogadoe-
brivi wesrigis darRvevisa da gare-

84 evropuli komisiis gadawyvetileba
saqmeze Burton v. the United Kingdom, 1996
wlis 15 seqtembris ganaCeni, (1996) 22
EHRR CD 135 , romelic exeboda boSis
saCivars imisaTan dakavSirebiT, rom
neba daerToT misTvis misi cxovrebis
ukanaskneli dReebi boSebis
tradiciis Sesabamisad gaetarebina
furgonSi.

85 Buckley v. the United Kingdom, 1996 wlis
25 seqtembris ganaCeni.

86 Langborger v. Sweden (1989), 12 EHRR 416.
87 ganacxadis # 25781/94, saqmeze Cyprus

v. Turkey 2001 wlis 10 maiss gamotanili
ganaCeni.

88 iqve, punqti 175.
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mos dabinZurebasagan dacvis Tavi-
suflebas. saqmeSi  López Ostra v.
Spain 89 evropulma sasamarTlom
damajereblad CaTvala ganmcxade-
blis saCivari, romelic exeboda
saxelmwifos umoqmedobas, Tavidan
aecilebina an daecva ganmcxadebe-
li seriozuli dabinZurebisagan
(suni, xmauri da kvamliT haeris da-
binZureba, rac momdinareobda gan-
mcxadeblis sacxovrebelTan ax-
lomdebare narCenebis gadama-
muSavebeli saamqrodan), rac war-
moadgenda misi sacxovreblisa da
piradi cxovrebis pativiscemis
uflebis ganxorcielebas. rogorc
es strasburgis sasamarTlos sasa-
marTlo praqtikam gviCvena, saSiS
da usafrTxo teritoriaze cxovre-
basTan dakavSirebuli riskis Sesa-
xeb informaciis miuwodebloba ga-
moiwvevs me-8 muxliT gaTvali-
swinebuli uflebebis darRvevas.

saqmeSi  Guerra and Others v. Italy90

ganmcxadebelTa jgufma italiis
erT-erTi soflidan adamianis
uflebaTa evropuli sasamarTlos
winaSe Seitana ganacxadi. isini amt-

kicebdnen me-8 muxlis darRvevas.
ganacxadi evropulma sasamarTlom
daakmayofila. ganmcxadeblebi asa-
Civrebdnen adgilobrivi xelisuf-
lebis mxridan mmarTvelobis arasa-
Tanado ganxorcielebas, rac imaSi
gamoixateboda, rom xelisuflebam
ganmcxadeblebi ar uzrunvelyo
qimiuri qarxnis warmoebis riskTan
dakavSirebuli arsebiTi informa-
ciiT. qimiuri qarxana dakavSirebu-
li iyo maRal riskTan da gaaCnda
ubeduri SemTxvevebis istoria. ev-
ropulma sasamarTlom daadgina,
rom adgili hqonda me-8 muxlis dar-
Rvevas, vinaidan adgilobriv xelis-
uflebas gaaCnda qarxnis warmoebis
risksa da saSiSroebasTan dakav-
Sirebuli arsebiTi informacia.
amasTan, strasburgis sasamarTlos
Tanaxmad, adgilobrivi xelisuf-
lebis mxridan ganmcxadeblebis
aradroulad informirebam Camo-
arTva maT SesaZlebloba, Seefase-
binaT maTi da maTi ojaxis wevrebis
winaSe arsebuli riski, rac
gamowveuli iyo qarxnis siaxloves
cxovrebiT.

89 López Ostra v. Spain, 1994 wlis 9
dekembris ganaCeni.

90 Guerra and Others v. Italy, 1998 wlis 19
Tebervlis ganaCeni.
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saqmeSi Powell & Rayner v. the
United Kingdom,91  ganmcxadebeli
amtkicebda, rom TviTmfrinavis
xmis intensivobam da xangZlivobam,
romelsac iwvevda sahaero mimosv-
la hiTrous aeroportSi, Selaxa
evropuli konvenciis me-8 muxliT
ganmtkicebuli misi piradi da oja-
xuri cxovrebis pativiscemis ufle-
ba. imis gaTvaliswinebiT, rom unda
iqnes dadgenili balansi individi-
sa da sazogadoebis interesebs So-
ris, strasburgis sasamarTlom ga-
nacxada, rom am SemTxvevaSi ar dar-
Rveula konvenciis me-8 muxli.

aRsaniSnavia is garemoeba, rom
strasburgis sasamarTlos winaSe
gasaCivrebuli mravali sakiTxi
erTdroulad moicavs pirad
cxovrebasa da sacxovrebels.92

Greek-is saqmeSi me-8 muxlis
darRveva gamoiwvia saberZneTis
konstituciaSi sacxovreblis pa-
tiviscemis uflebis moqmedebis Se-
Cerebam da "am uflebis Sesabamisma
ugulebelyofam, gansakuTrebiT ki
saberZneTis xelisuflebis orga-
noebis mier Ramis saaTebSi ganxor-
cielebulma dakavebebma~.93

mimoweris pativiscemis ufleba evropuli konvenciis

me-8 muxlis WrilSi

91 Powell & Rayner v. the United Kingdom, 1990
wlis 21 Tebervlis ganaCeni.

92 Clare Ovey and Robin White, The European
Convention on Human Rights, Jacobs and
White, Third Edition, Oxford: University
Press, gv. 224.

93 Greek -is saqme, komisiis 1969 wlis 5
noembris moxseneba, weliwdeuli 12,
punqtebi 152-153.

94 Clare Ovey and Robin White, The European
Convention on Human Rights, Jacobs and
White, Third Edition, Oxford: University
Press, gv. 225.

95 ganacxadi  # 3717/68, X v. Ireland, 1970
wlis 6 Tebervali, (1970) 31 CD 96.

mimowera moicavs werilobiT ma-
salas, romelic aseve gulisxmobs
rogorc fostiT gagzavnil masalas,
aseve satelefono komunikaciebs.
is, rac akvalificirebs "kore-
spodencias~ im masalisagan gan-
sxvavebulad, romelic evropuli
konvenciis me-10 muxlis WrilSi
warmoadgens "gamoxatvas~, aris pir-
dapiri komunikacia sxva pirebTan.94

xSir SemTxvevaSi patimrebis weri-
lebSi Careva SeiZleba gamarTle-
bul iqnes me-8 muxlis me-2 punqtSi
aRniSnul erT-erTi kanonieri
miznis miRwevis safuZvlebze,
rogorc aucileblad, magaliTad,
danaSaulis Tavidan asacileblad,
an sxvaTa uflebaTa da Tavisufle-
baTa dasacavad.95

am sakiTxSi yvelaze wamyvan
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saqmed iTvleba Golder-is saqme. 96

b-ni golderi msjavrdebul iqna
gaerTianebul samefoSi Zarcvisa-
Tvis, romelsac Tan axlda Zalis
gamoyeneba. igi sasjels ixdida
parxustis cixeSi vaiTis kunZulze.
cixis im nawilSi, romelSic am dros
golderi imyofeboda areuloba
moxda da b-ni golderi arasworad
iqna eWvmitanili am areulobaSi mo-
nawileobis miRebaSi. b-n golderis
mier gagzavnili konkretuli weri-
lebi, romlebSic igi aRwerda
momxdar areulobasa da im usia-
movnebebs, romlebsac xsenebuli
areulobis Sedegad waawyda, cixis
mmarTvelma im motiviT SeaCera, rom
golderma ar daayena es sakiTxi im
nebadarTuli arxebis meSveobiT,
romlebic mas gaaCnda adre. gol-
derma peticiiT mimarTa Sinagan
saqmeTa ministris moadgiles. peti-
ciaSi man moiTxova sxva cixeSi ga-
dayvana da advokatTan moTaTbire-
ba am gancxadebasTan mimarTebaSi
ciliswamebis kuTxiT samoqalaqo
sarCelis aRZvris mizniT, romelic
ar iqna dakmayofilebuli. stras-

burgis organoebis winaSe golder-
ma waradgina ori saCivari, rom-
lebic exeboda misi werilebis Se-
Cerebasa da Sinagan saqmeTa minis-
tris moadgilis mier nebarTvis
gaucemlobas advokatTan kon-
sultaciaze. evropulma sasamarT-
lom daaskvna, rom adgili hqonda
ganmcxadeblis mimoweris pativis-
cemis uflebaSi Carevas da gadavi-
da im sakiTxis ganxilvaze, Careva
SeiZleboda Tu ara gamarTlebuli-
yo konvenciis me-8 muxlis me-2 pun-
qtiT. kerZod, sakiTxi imaSi mdgo-
mareobda, rom Careva "aucilebeli~
iyo Tu ara me-2 punqtSi Camoyalibe-
buli erT-erT kanonieri miznis mi-
saRwevad. rogorc evropulma sasa-
marTlom aRniSna, gaTvaliswinebul
unda iqnes patimrobis Cveulebrivi
da mizanSewonili moTxovnebi. 97 sa-
samarTlom daadgina, rom ar Sei-
Zleboda saxelmwifos xelisufle-
bis organoebis ganxorcielebuli
qmedebebis gamarTleba, riTac b-n
golders advokatTan dakavSirebis
ufleba SeezRuda da ar mieca Sesa-
Zlebloba samoqalaqo sarCelis

96 Golder v. the United Kingdom, 1975 wlis
21 Tebervlis ganaCeni, seria A #18.

97 iqve, punqti 45; aseve ix. saqme Campbell
and Fell v. the United Kingdom, 1984 wlis
28 ivnisis ganaCeni, seria A #80; (1985)
7 EHRR 165.
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aRZvrasTan dakavSirebiT mieRo
konsultaciebi.98

damatebiT unda aRiniSnos, rom,
rogorc amas strasburgis sasa-
marTlos precedentuli samarTali
gviCvenebs, patimrebis mimoweris
pativiscemis ufleba dacul iqneba
maRali xarisxiT. evropuli sasa-
marTlo iTxovs iseTi erovnuli
kanonmdeblobis SemuSavebas Care-

vasTan mimarTebaSi, romelic daak-
mayofilebs im moTxovnebs, rom
Careva ganxorcieldes kanonis Se-
sabamisad. evropuli sasamarTlo
aseve moiTxovs naTel mtkicebule-
bas, rom ganxorcielebuli qmedeba
mimoweris Tavisuflebis SezRud-
vis miznis proporciulia. evropul-
ma sasamarTlom naTlad Camoayali-
ba Tavisi pozicia:

"sasamarTlo aRiarebs, rom patimrebis mimoweraze kontrolis
zogierTi RonisZieba winaaRmdegobaSi ar modis konvenciasTan, magram
Careva ar unda scdebodes dasaxuli kanonieri miznis farglebs~.99

Campbell-is saqmeSi,100 b-ni kemp-
beli msjavrdebul iqna Tavdasxmi-
sa da mkvlelobis braldebiT da
Seefarda samudamo patimroba im re-
komendaciiT, rom sul mcire oci
weli mainc unda moexeda sasjeli.
ganmcxadebeli asaCivrebda im
faqts, rom misi korespodencia
Tavis advokatTan gaixsna da waki-
Txul iqna cixis administraciis
mier. sasamarTlom am saqmeSi daad-
gina me-8 muxlis darRveva da aRni-
Sna, rom cixis administraciis mxri-
dan adgili hqonda me-8 muxliT gan-

mtkicebul uflebaSi Carevas,
romelic, marTalia, kanonis Sesa-
bamisad iqna ganxorcielebuli da
emsaxureboda me-8 muxlis me-2 pun-
qtiT gaTvaliswinebul kanonier
miznebs, kerZod ki, uwesrigobisa da
danaSaulis Tavidan acilebas, mainc
ar iyo me-8 muxlis moTxovnaTa
dacviT ganxorcielebuli, vinai-
dan, Careva ar iyo aucilebeli
demokartiul sazogadoebaSi (ar
arsebobda mwvave socialuri saWi-
roeba) me-8 muxlis me-2 punqtis
mniSvnelobiT. amasTan, sasamarTlo

98 aseve ix. saqme Silver and others v. the
United Kingdom , 1983 wlis 25 martis
ganaCeni, seria A #61; (1983) 5 EHRR 347.

99 Pfeifer and Plankl v. Austria, 1992 wlis 25
Tebervlis ganaCeni, seria  A #  227;
(1992) 14 EHRR 692, ganaCenis punqti 46.

100 Campbell v. the United Kingdom, 1992
wlis 25 martis ganaCeni, seria A # 223;
(1993) 15 EHRR 137.
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mxolod xsenebuliT ar Semoifargla da aRniSna, rom

"... cixis administracias SeuZlia gaxsnas advokatisagan patimris
saxelze Semosuli werili, rodesac mas aqvs dasabuTebuli eWvi
varaudisaTvis, rom werili Seicavs ukanono masalas, romelic ver iqna
aRmoCenili Semowmebis Cveulebrivi saSualebiT. Tumca, werili
SeiZleba mxolod gaixsnas, magram ar unda iqnes wakiTxuli. jerovani
garantiebi unda iqnes daculi werilis wakiTxvis winaaRmdeg, mag.,
werilis gaxsna patimris TandaswrebiT. advokatisadmi mimarTuli
patimris werilebis wakiTxva, meore mxriv, SeiZleba daiSvas mxolod
gamonaklis SemTxvevebSi, rodesac administracias aqvs dasabuTebuli
eWvi, rom advokatTan mimoweris uflebiT borotad sargebloben, rac
imiT gamoixateba, rom werilis Sinaarsi safrTxes uqmnis cixis
uSiSroebas an sxvaTa usafrTxoebas an sxvagvarad danaSaulebrivi
xasiaTisaa. ra miiCneva "dasabuTebul eWvad~, damokidebulia yvela
garemoebaze, magram igi gulisxmobs iseTi faqtis an informaciis
arsebobas, romelic daakmayofilebs obieqtur damkvirvebels, rom
advokatTan urTierTobis gza borotad gamoiyeneba. ...principSi, aseTi
werilebi privilegirebulia konvenciis me-8 muxlis WrilSi.~101

rogorc zemoT ukve aRiniSna,
mimowera gansakuTrebiT mgrZnobi-
are xasiaTs atarebs maSin, rodesac
saqme exeba advokatisa da patimris
korespodencias. saqmeSi Malone v.
the United Kingdom102  b-ni melouni,
romelic antikvaruli nivTebiT
vaWrobda, eWvmitanili iyo moparu-
li nivTebis miRebasa da gasaRebaSi.

1978 wels man samoqalaqo sarCeli
aRZra londonis policiis ufrosis
winaaRmdeg da amtkicebda, rom 1971
wlidan igi imyofeboda policiis
meTvalyureobis qveS, rac gulisx-
mobda, rom policia axorcielebda
misi satelefono saubrebis mosme-
nas. b-ni melouni aseve acxadebda,
rom misi korespodencia Semowme-

101 iqve, ganaCenis punqti 48.
102 Malone v. the United Kingdom, 1984 wlis

2 agvistos ganaCeni.
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bul iqna. igi amtkicebda, inter alia,
rom misi Tanxmobis gareSe satele-
fono saubrebis Semowmeba, mosmena
da Cawera warmoadgenda ukanono
qmedebas, miuxedavad imisa, rom
qmedeba ganxorcielda Sinagan
saqmeTa ministris moadgilis nebar-
Tvis safuZvelze, rac iwvevda ev-
ropuli konvenciis me-8 muxlis
darRvevas. misi saCivari inglisis

umaRlesi sasamarTlos winaSe ar
iqna dakmayofilebuli, ris Semde-
gac man ganacxadiT mimarTa stras-
burgis organoebs. adamianis ufle-
baTa evropulma sasamarTlom arse-
biTad ganixila misi ganacxadi da
daadgina, rom adgili hqonda evro-
puli konvenciis me-8 muxlis dar-
Rvevas. kerZod ki sasamarTlom
daadgina Semdegi:

"adamianis uflebaTa evropuli sasamarTlos azriT, inglisisa da
uelsis kanonmdebloba ar uTiTebda sakmarisi sicxadiT im farglebsa
da xerxebze, romlebiTac xelisuflebis organoebis diskrecia,
saidumlod mousminon satelefono saubrebs, iyo ganxorcielebuli.
xsenebulidan gamomdinare, samarTlebrivi dacvis minimalur
saSualebas, romliTac moqalaqeebi sargebloben kanonis uzenaesobis
principidan gamomdinare, ar hqonda adgili.~103

rogorc winamdebare gzamkvlev-
Si araerTxel aRiniSna, patimarsa da
mis advokats Soris mimowera privi-
legirebulia. xsenebuli gamomdi-
nareobs evropuli konvenciis me-6
muxlis me-3 punqtis "b~ qvepunqti-
dan, romelic acxadebs, rom yvelas,
visac bralad edeba sisxlis samarT-
lis danaSaulis Cadena, aqvs ufle-
ba mieces sakmarisi dro da SesaZle-

103 iqve.
104 Clare Ovey and Robin White, The European

Convention on Human Rights, Jacobs and
White, Third Edition, Oxford: University
Press, gv. 250.

105 Schönenberger & Durmaz v. Switzerland,
1998 wlis 20 ivnisis ganaCeni, seria
A # 137; (1989) 11 EHRR 202.

bloba dacvis mosamzadeblad. war-
modgenili debuleba Tanabrad exeba
saapelacio samarTalwarmoebasac.104

saqmeSi Schönenberger & Durmaz v.
Switzerland105 sasamarTlom daadgina,
rom msgavsi principebi gamoiyeneba
advokatsa da winaswar patimrobaSi
myofi patimris mimowerasTan mima-
rTebaSi. am saqmeSi ganmcxadebeli
imas ki ar asaCivrebda, rom cixis
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 administracia gaecno werilis Si-
naarss, aramed imas, rom administra-
ciam ar gadasca igi adresats, ra-
mac, misi mtkicebiT, gamoiwvia me-8
muxlis darRveva. advokatis weri-
li mas urCevda, rom Tavi Seekavebi-
na raime saxis ganacxadis gakeTebi-
sagan. evropuli sasamarTlos wi-
naSe wamoWrili sakiTxi imaSi mdgo-
mareobda, rom Careva aucilebeli
iyo Tu ara demokratiul sazoga-
doebaSi. mTavrobis Tanaxmad, misi
qmedebis marTlzomiereba mdgo-
mareobda imaSi, rom werili winaswar
patimrobaSi myof patimars aZlev-
da iuristis rCevas, romelic ar-
Rvevda jer kidev samarTalwarmoe-
baSi myof sisxlis samarTlebrivi
devnis srulyofil ganxorciele-
bas. strasburgis sasamarTlom aR-
niSna, rom werili b-n durmazs ur-
Cevda dumilis uflebis gamoyene-
bas, rac ukanono ar iyo; da ar uqm-
nida saSiSroebas gamoZiebis srul-
yofil warmarTvas. sasamarTlom
erTxmad daadgina, rom adgili hqon-
da me-8 muxlis darRvevas.

gasakviria, rom evropuli sasa-

marTlos precedentul samarTal-
Si ase mcired moipoveba saqmeebi
inidividebis pirad cxovrebaSi me-
diis SeWris Sesaxeb me-8 muxlis
WrilSi. aRniSnuli sakiTxi evropu-
li komisiis winaSe wamoWres grafma
da grafinia spenserebma, romelic
presis sajaroobasTan iyo dakav-
Sirebuli da exeboda grafinias
sakvebis monelebis problemebs,
alkoholizmsa da sxva sakiTxebs.106

presasTan dakavSirebuli saCivre-
bis komitetma daadgina, rom pub-
likaciis garkveuli nawili arRvev-
da piradi cxovrebis xelSeuxeblo-
bis Sesaxeb saproceso kodeqss. ev-
ropuli konvenciis me-8 muxlis
darRvevasTan dakavSirebuli sa-
Civris Tanaxmad, gaerTianebulma
samefom ver uzrunvelyo misi pozi-
tiuri valdebulebis Sesruleba,
daecva piradi cxovrebis pativis-
cemis ufleba, riTac saxelmwifom
ar akrZala ganmcxadeblebis pirad
cxovrebasTan dakavSirebuli in-
formaciisa da fotosuraTebis
gamoqveyneba da xelaxla gamoqvey-
neba. miuxedavad imisa, rom ganac-

106 ganacxadebi # 28851/95  da # 28852/95
Earl Spencer and Countess Spencer v. the
United Kingdom, 1998 wlis 16 ianvris
ganaCeni; (1998) 25 EHRR CD 105.
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xadebi ar iqna arsebiT ganxilvaze
daSvebuli, vinaidan ar iqna amowu-
ruli Sidasaxelmwifoebrivi mima-
rTvis saSualeba, evropulma komi-
siam aRniSna, rom erovnul samarT-
lebriv sistemaSi pirad cxovre-
basTan dakavSirebul sakiTxebze
publikaciebis gakeTebis akrZalvis
Sesaxeb Sesabamisi mimarTvis saSu-
alebis ararsebobas SeiZleba
gamoewvia me-8 muxliT gansazRvru-
li piradi cxovrebis pativiscemis
uflebis darRveva. am saqmeSi evro-
pulma komisiam kargad uwyoda kon-
venciis me-8 muxliT gaTvaliswine-
buli piradi cxovrebis pativis-
cemis uflebasa da me-10 muxliT
gansazRvrul gamoxatvis Tavisuf-
lebas Soris daZabuloba. udavoa,
rom es is sferoa, sadac strasbur-
gis sasamarTlos samomavlo prece-
dentuli samarTali moaxdens
damatebiTi saxelmZRvanelo prin-
cipebis Camoyalibebas.

da bolos, winamdebare gzamkv-
levis moculoba imas mowmobs, rom
evropuli konvenciis me-8 muxliT
gaTvaliswinebuli uflebebi

moicavs garemoebaTa farTo
speqtrs. me-8 muxlTan dakavSire-
buli saqmeebi aseve gviCvenebs ev-
ropuli konvenciis, rogorc coc-
xali samarTlebrivi aqtis gamoyene-
bas, romelsac SeuZlia asaxos maRa-
li xelSemkvreli saxelmwifoebis
varirebuli da ganviTarebadi po-
ziciebi da Rirebulebebi. namdvi-
lad, evropuli konvenciis me-8 mux-
liT gaTvaliswinebuli uflebebis
WrilSi precedentuli samarTlis
axali moRvaweobis sfero aris mo-
salodneli.
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winasityvaoba

ruseTis federaciis mosa-
marTleebs ecodinebaT, rom kon-
venciis ruseTis Sida samarTalSi
inkorporireba gulisxmobs, rom
maT, rogorc mosamarTleebs, xSiri
Sexeba eqnebaT individebTan, rom-
lebic maT winaSe axdenen konvenci-
is muxlebiT garantirebuli ufle-
bebis wardgenas. unda aRiniSnos,
rom arsebobs ori gamokveTili
kiTxva, romlebsac mosamarTleebi
sakuTar Tavs dausvamen mocemul
situaciaSi.

pirveli kiTxva: romeli kanonis
gamoyeneba xdeba rogorc upirate-
si kanonis, maSin rodesac Sesabami-
si ufleba regulirdeba  erovnuli
da konvenciis urTierTsawina-
aRmdego debulebebiT? am kiTxvaze
pasuxi naTelia da mdgomareobs ima-
Si, rom, zogadad, konvenciiT garan-
tirebuli uflebebi upiratesia
qveynis Sida kanonze. Sesabamisad,
maSin rodesac erovnuli da kon-
venciis debulebebi urTierTsawi-
naaRmdegoa, koncenciis debuleba-

Ta gamoyeneba xdeba. TumcaRa, aR-
saniSnavia is garemoeba, rom kon-
venciis uflebebs qveynis Sida
kanonmdeblobaSi ierarqiulad
ufro dabali adgili uWiravs kon-
stituciasTan mimarTebaSi. ruse-
Tis federaciis konstituciasa da
evropul konvencias Soris kon-
fliqti unda gadawydes konsti-
tuciis sasargeblod.

meore kiTxva: rogor movaxden
Cems winaSe warmodgenili konvenci-
is muxlebis (da am muxlebiT garan-
tirebuli uflebebis) ganxor-
cielebas am debulebebis mokle da
lakonuri xasiaTis gaTvali-
swinebiT? am kiTxvaze pasuxi imaSi
mdgomareobs, rom mosamarTleebma
maT winaSe warmodgenili saCivari
unda Seafason im principebis gamo-
yenebiT, romlebic sakmaod moiZeb-
neba adamianis uflebaTa evropuli
sasamarTlos sasamarTlo praqtika-
Si da, Sesabamisi principebis
ararsebobis SemTxvevaSi, adremoq-
medi adamianis uflebaTa evropuli
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komisiisa da sasamarTlos prece-
dentul samarTalSi (adremoqmedi
adamianis uflebaTa evropuli ko-
misia da sasamarTlo Seicvala 1998
wels konvenciis me-11 oqmis ZalaSi
Sesvlis Sedegad).

ramdenad xelsayrelia xsenebu-
li sasamarTlo praqtikis gamoyene-
ba? sasamarTlo praqtikam daafuZ-
na zedmiwevniTi testebi, romlebic
unda gamoiyenos mosamarTlem kon-
venciis konkretuli muxlis safuZ-
velze mis winaSe warmodgenili sa-
Civaris marTlzomierebis sakiTxis
gansazRvrisas. xsenebuli testebi

cvalebadia da damokidebulia kon-
venciis Sesabamis muxlze. arsebu-
li miznebisaTvis, winamdebare
gzamkvlevi aSuqebs im testebs,
romlebic gamoiyeneba adamianis
uflebaTa evropuli sasamarTlos
mier konvenciis me-8 muxlis
Sesabamisad warmodgenili
individualuri saCivris SemTxveva-
Si, testebi, romlebic aseve
gamoyenebul unda iqnes ruseTis
federaciis mosamarTleebis mier,
maSin rodesac maT uxdebaT
konvenciis me-8 muxlis Sesabamisad
warmodgenili saCivris ganxilva.
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me-8 muxli

“1. yvelas aqvs ufleba pativi scen
mis pirad da ojaxur cxovrebas,
mis sacxovrebelsa da mis mimo-
weras.

2. dauSvebelia sajaro xelisu-
flebis Careva am uflebis gan-
xorcielebaSi, garda iseTi Care-
visa, rac daSvebulia kanoniT da
aucilebelia demokratiul sa-
zogadoebaSi erovnuli uSiSroe-
bis, sazogadoebrivi usafrTxoe-
bis an qveynis ekonomikuri
keTildReobis interesebi-
saTvis an uwesrigobis an dana-
Saulis Tavidan asacileblad,
janmrTelobis an zneobis an
sxvaTa uflebaTa da Tavisufle-
baTa dasacavad.~

Sesavali

aSkaraa, rom me-8 muxli Camoyali-
bebulia or punqtad. pirveli naw-
ili, me-8 muxlis 1-li punqti, naT-
lad adgens gansazRvrul uflebebs
- piradi da ojaxuri cxovrebis,
sacxovreblisa da mimoweris
pativiscemis uflebebs - romlebic
garantirebul unda iqnes
individisTvis saxelmwifos mier.
meore nawili, me-8 muxlis me-2
punqti, acxadebs, rom xsenebuli
uflebebi ar aris absoluturi, rac
imaSi gamoixateba, rom garkveul
SemTxvevebSi SesaZloa dasaSvebi
gaxdes sajaro xelisuflebis mier
me-8 muxliT gaTvaliswinebuli
uflebebis SezRudva. me-8 muxlis
me-2 punqti aseve adgens pirobebs,
rodesac sajaro xelisuflebas mar-
Tlzomierad SeuZlia Caerios me-8
muxlis 1-li punqtiT gansazRvrul
uflebebSi; saxelmwifos mier me-8

I nawili: konvenciis me-8 muxlis Sesavali nawili

da mis gamoyenebasTan dakavSirebuli testebi
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muxliT gacxadebuli individis
uflebebis dasaSveb SezRudvad
CaiTvleba mxolod da mxolod
imgvari SezRudvebi, romlebic
ganxorcielebulia kanonis

Sefasebis zRvari

“qveyanaSi mimdinare movlenebTan mudmivi kontaqtis gamo, saxelmwi-
fos xelisuflebis organoebi principulad ukeTes mdgomareobaSi im-
yofebian saerTaSoriso mosamarTleebTan SedarebiT, raTa gamoxaton
mosazreba ... “SezRudvisa~ Tu “sasjelis~ “aucileblobasTan~ mimarTe-
baSi... xelisuflebis erovnul organoebs evalebaT moaxdinon Tavda-
pirveli Sefaseba mwvave socialuri saWiroebis realobaze, romelsac
moicavs “aucileblobis~ cneba am konteqstSi.

Sesabamisad, me-10 (2) muxli maRal xelSemkvrel saxelmwifoebs
utovebs Sefasebis zRvars. es zRvari eZlevaT qveynis kanonmdebels
... da im organoebs, maT Soris sasamarTlo organoebs, romlebic mo-
wodebuli arian ganmarton da gamoiyenon moqmedi kanonebi.”1 Handyside v. the United Kingdom, 1976

wlis 7 dekembris ganaCeni, 48-e da 49-e
punqtebi.

Sesabamisad da aucilebelia
demokratiul sazogadoebaSi me-8
muxlis me-2 punqtSi Camoyalibebu-
li erTi an meti kanonieri miznis
misaRwevad.

saxelmwifos mier gamoyenebuli
RonisZiebebis me-8 muxlTan Sesabami-
sobis sakiTxis gansazRvrisas, sa-
xelmwifoebi uzrunvelyofili arian
diskreciis garkveuli xarisxiT,
romelic cnobilia rogorc Sefase-

bis zRvari. es principi pirvelad
dadgenil iqna Handyside-s saqmeSi,1

romelic exeboda me-10 muxlTan
dakavSirebul davas, Tumca es
ganaCeni Tanabrad exeba me-8 muxlsac.
sasamarTlom daadgina:
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TumcaRa, sasamarTlo ar
SeizRuda xsenebuliT da ganacxa-
da, rom xsenebuli principi ar
aZlevs maRal xelSemkvrel sa-
xelmwifos Sefasebis SeuzRudav
uflebamosilebas da gaimeora,
rom sasamarTlos ekisreba pasuxi-
smgebloba, uzrunvelyos saxelmwi-
fos mier konvenciiT nakisri
valdebulelebis Sesruleba.
xsenebulidan gamomdinare, me-8
muxlis miznebisaTvis, sasamarT-
los funqcias warmoadgens, moaxdi-
nos saboloo gadawyvetilebis
gamotana imasTan dakavSirebiT,
rom konvenciiT gacxadebuli
uflebis SezRudva SeiZleba gama-
rTlebuli iyos me-8 muxlis me-2
punqtis Tanaxmad. amgvarad, qveynis
Sida Sefasebis zRvari amitomac
mudmivad eqvemdebareba evropul
meTvalyureobas. Sefasebis zRva-
ri amitomac, sasamarTlos Tanax-
mad, damokidebulia garemoebaTa or
ZiriTad wyebaze;

1. imis gansazRvrisas me-8 muxlis
SezRudva gamarTlebulia Tu
ara sazogadoebrivi interesis

safuZvelze, romelsac me-2 pun-
qti uSvebs.

2. imis Sefasebisas saxelmwifom
qmediTi nabijebi gadadga Tu ara
pozitiuri valdebulebebis
Sesrulebis mizniT, rasac mas
xsenebuli debuleba akisrebs.

Sefasebis zRvari, romliTac aR-
Wurvilni arian kompetenturi
erovnuli organoebi, cvalebadia
da damokidebulia arsebul gare-
moebebze, gansaxilvel sagansa da
mis warmomavlobaze. me-8 muxlis
Tanaxmad Sefasebis zRvris sferos
gansazRvrisas gasaTvaliswinebeli
faqtorebi moicavs Semdegs:

arsebobs Tu ara erTiani
sistema konvenciis xelmom-
wer saxelmwifoTa kanonm-
deblobebs Soris: 2 maSin
rodesac dadgenili praqtika
arsebobs, Sefasebis zRvari
viwro iqneba da misgan  gadax-
vevis gamarTleba rTuli
iqneba. meores mxriv, rodesac
saerTo midgoma farTod ar
aris gavrcelebuli, sasamarT-

2 Rasmussen v. Denmark,  1984 wlis 28
noembris ganaCeni, me-40 punqti.
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los mier mopasuxe saxelmwi-
foebisaTvis SeTavazebuli
diskrecia SedarebiT farTo
da mravalferovani iqneba.3

Sefasebis zRvris sfero gansx-
vavebulia konteqstis Sesabam-
isad da igi gansakuTrebulad
farTod iqna dadgenili iseT
sferoebSi, rogoricaa bavS-
vis dacva. am sakiTxTan
mimarTebaSi sasamarTlom aRi-
ara, rom arsebobs gansxvavebu-
li midgomebi bavSvis soci-
aluri uzrunvelyofis saki-
Txsa da saxelmwifos mxridan ma-
Rali xelSemkvreli saxelmwi-
foebis ojaxebSi saxelmwifos
CarevasTan dakavSirebiT. kon-
venciis WrilSi amgvari saqmee-
bis ganxilvisas sasamarTlo
iTvaliswinebs xsenebuls,
aZlevs ra saxelmwifoebs dis-
kreciis sazoms, rodesac am
sferoSi moqmedebs. damatebiT
unda aRiniSnos, rom sasamarT-
lom aseve aRiara, rom
erovnul doneze dadgenil
mgrZnobiare da kompleqsur

sakiTxebTan maTi siaxlovis
gaTvaliswinebiT, qveynis or-
ganoebi ukeTes mdgomareoba-
Si imyofebian, raTa moaxdi-
non TiToeuli konkretuli
saqmis garemoebaTa Sefaseba
da dasaxon yvelaze misaRebi
RonisZiebebi. magaliTad, so-
cialuri uzrunvelyofis
saqmeebSi, xelisuflebis
erovnuli organoebi sarge-
bloben saqmesTan dakavSire-
bul pirebTan pirdapiri kav-
SiriT, im konkretul safexur-
ze, rodesac socialuri uzrun-
velyofis RonisZiebebi
gaTvaliswinebulia an dauyo-
vnebliv maTi implementaciis
Semdgom.4 Sedegad, moqmedebis
xasiaTTan dakavSirebiT sa-
xelmwifo sargeblobs dis-
kreciis xarisxiT, romliTac
me-8 muxlis Sesabamisad piradi
da ojaxuri cxovrebis pativis-
cema xorcieldeba, rac asaxvas
hpovebs im gziT, rom Carevasa
da mis mizans Soris balansi Se-
fasebulia.

3 pozitiur valdebulebebTan
dakavSirebiT ix. winamdebare
gzamkvlevis 1.2 nawili.

4 Olsson (No. 2) v. Sweden, 1992 wlis 30
oqtombris ganaCeni.
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is faqti, rom wes-Cveulebebi,
politika da praqtika
sagrZnoblad gansxvavdeba ma-
Ral xelSemkvrel saxelmwi-
foebs Soris, xandaxan gamoi-
yeneba Sefasebis zRvris ar-
sebobis mxardasaWerad.

sasamarTlom Handyside-s
saqmeze daadgina, rom SeuZle-
beli iyo sxvadasxva maRali
xelSemkvreli saxelmwifoe-
bis Sida samarTalSi zneobis
evropuli koncefciis erT-
gvarovani formis gamonaxva.
sasamarTlom ganacxada:

“zneobis moTxovnebis Sesaxeb Sesabamisi kanonebis TvalTaxedva icv-
leba dro da dro da adgilidan adgilamde, gansakuTrebiT Cvens dro-
Si, romelic xasiaTdeba konkretul sakiTxze arsebuli mosazrebebis
swrafi da Sorsmimavali evoluciiT”.

individis mier konvenciis me-8
muxlis Sesabamisad Setanili sa-
Civris ganxilvis procesi moicavs
or safexurian tests. pirveli
safexuri exeba me-8 muxlis gamo-

yenebas; sxva sityvebiT rom vTqvaT,
moxda Tu ara im uflebis SezRud-
va, romlis darRvevasac individi
asaCivrebs, ufleba, romelic kon-
venciis me-8 muxlis 1-li punqtiT

5 Dudgeon v. the United Kingdom,  1981 wlis
22 oqtombris ganaCeni.

6 Norris v. Ireland, 1988 wlis 26 oqtombris
ganaCeni.

TumcaRa, Dudgeon-isa5 da Norris-is6

saqmeebSi sasamarTlom uaryo, rom
Sefasebis zRvari sakmarisad far-
To iyo imisaTvis, rom neba daerTo
gaerTianebuli samefosa da irlan-
diisaTvis, Sesabamisad, SeenarCune-

binaT homoseqsualizmis kriminal-
izacia. rac Seexeba zneobis dacvis
sferos, sasamarTlo ar daeTanxma
imas, rom zRvari zogadi debuleb-
is msgavsad farTo iyo.

me-8 muxli – gamoyenebuli testebi
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garantirebulia. xSir SemTxvevaSi,
msjelobis sakiTxi xdeba, magaliTad,
ras warmoadgens piradi cxovreba an
sacxovrebeli me-8 muxlis 1-li
punqtis mniSvnelobiT. im SemTxve-
vaSi, Tu evropuli sasamarTlos
sasamarTlo praqtikaze dayrdnobiT,
mosamarTle CaTvlis, rom individis
mier gamoyenebuli ufleba (magali-
Tad, ufaso sacxovrebliT uzrun-
velyofis ufleba) faqtobrivad ar
moicavs me-8 muxlis 1-li punqtiT ga-
rantirebul uflebas, aseT
SemTxvevaSi me-8 muxli ar gamoiyeneba
da saCivris ganxilvac iqve Sewydeba.

TumcaRa, im SemTxvevaSi, Tu aR-
moCnda, rom me-8 muxlis gamoyeneba
SesaZlebelia, sasamarTlo gadava
Sefasebis meore safexurze. yvelaze
Sesaferis situaciad gamogvadgeba
Semdegi: rodesac ganmcxadebeli
acxadebs, rom saxelmwifos qmedebam,
misi azriT, daarRvia me-8 muxliT
gacxadebuli uflebebi; amgvar
situaciaSi sasamarTlo ganixilavs,
SesaZlebelia Tu ara me-8 muxliT
gacxadebuli uflebebis SezRudva
gamarTlebuli iyos me-8 muxlis me-2

punqtis moTxovnebTan dakavSirebiT.
amasTanave, simarTles Seefereba
isic, rom ganmcxadeblebi, Tumca
arcTu ise xSir SemTxvevaSi, aseve
asaCivreben, rom saxelmwifos an
sajaro xelisuflebas unda
emoqmedaT, magram maT es ar gaakeTes,
rac, ganmcxadeblis mtkicebiT,
moaxdenda me-8 muxliT gacxadebuli
uflebebis “pativiscemas~. aseT dros
sasamarTlo ganixilavs, mocemul
SemTxvevaSi hqonda Tu ara
saxelmwifos pozitiuri valde-
buleba emoqmeda zemoT xsenebulis
Tanaxmad, me-8 muxlis “pativiscemis~
elementis Sesabamisad. zemoT
warmodgenili me-8 muxlis meore
safexuris orive saxis midgoma
detalurad iqneba gaanalizebuli
winamdebare gzamkvlevSi.
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1-li safexuri:

me-8 muxlis 1-li punqti

1.1. saCivari xvdeba Tu ara me-8
muxlis 1-li punqtiT daculi
erT-erTi uflebis moqmede-
bis farglebSi?

1.2. dadebiTi pasuxis SemTxvevaSi,
ekisreba Tu ara saxelmwifos
pozitiuri valdebuleba  pa-
tivi sces individis uflebas
da Sesrulda Tu ara igi?

me-2 safexuri:

me-8 muxlis me-2 punqti

2.1. hqonda Tu ara adgili me-8 mux-
lis SezRudvas?

2.2. dadebiTi pasuxis SemTxvevaSi,

2.2.1.ganxorcielda Tu ara
kanonis Sesabamisad?

2.2.2.emsaxureba Tu ara kanonier
mizans?

2.2.3.aucilebelia Tu ara demokra-
tiul sazogadoebaSi?

am testis gamoyenebas axdens
sasamarTlo, rodesac saqme exeba

me-8 muxls. xSir SemTxvevaSi, ra
Tqma unda, sasamarTlo ar axdens
TiToeuli konkretuli sakiTxis
detalur ganxilvas, magram, miuxe-
davad amisa, saboloo gadaw-
yvetilebis gamotanamde igi mainc
axdens testis TiToeuli safe-
xuris gamoyenebas. winamdebare sa-
xelmZRvanelos momdevno ori na-
wili moaxdens am testis or safe-
xurTan dakavSirebuli sakiTxebis,
xolo saxelmZRvanelos bolo na-
wilSi – me-8 muxlTan Sesabamisobis
arsebiTi sakiTxebis ganxilvas.
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1.1. saCivari xvdeba Tu ara
me-8 muxlis 1-li
punqtiT daculi
erT-erTi uflebis
moqmedebis farglebSi?

me-8 muxlis dacvis sakiTxi wamo-
iWreba im SemTxvevaSi, rodesac
warmodgenili saCivari xvdeba
konkretuli debulebis moqmede-
bis farglebSi, rac imas niSnavs,
rom is unda exebodes am debulebiT
dacul erT an ramdenime pirad in-
teress, kerZod, pirad cxovrebas,
ojaxur cxovrebas, sacxovrebelsa
da mimoweras.

me-8 muxlis 1-li punqtis
Tanaxmad vis funqcias
warmoadgens Sesabamisi
interesis gansazRvra?

unda aRiniSnos, rom ganmcxa-
debels SeuZlia gansazRvros is
interesi, romlis dacvasac igi

moiTxovs, da warudginos is sasa-
marTlos me-8 muxlis 1-li punq-
tis WrilSi. ase magaliTad, saqmeSi
Gaskin v. the United Kingdom ganmcxa-
debelma daarwmuna sasamarTlos
Semadgenlobis umravlesoba, rom
misi interesi, romelic saxelmwifo
mzrunvelobis qveS misi aRzrdis
Sesaxeb adgilobrivi xelisufle-
bis xelT arsebuli informaciis
xelmisawvdomobasTan iyo dakav-
Sirebuli, exeboda mis pirad da
ojaxur cxovrebas da ara zogad
interess informaciis xelmisawv-
domobasTan dakavSirebiT, romelic
scdeba me-8 muxlis moqmedebis
farglebs.7 amasTanave, rodesac
individi ganacxadSi asaCivrebs
me-8 muxlis erTze meti uflebis
darRvevas, sasamarTlo ar aris
valdebuli, miuTiTos konkretul
individualur uflebaze,
miuxedavad imisa, rom,
SesaZlebelia, saqme gvqondes
ramdenime uflebis savaraudo dar-
RvevasTan. ase magaliTad, saqmeSi

me-8 muxlis testis 1-li safexuri

7 Gaskin v. the United Kingdom, 1989 wlis 7
ivlisis ganaCeni, seria 160.
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Klass v. Germany8 sasamarTlom daad-
gina, rom saCivari, romelic
exeboda komunikaciebis (fosta da
telefoni) Semowmebas, warmoa-
dgenda pirad cxovrebaSi, ojaxur
cxovrebasa da mimoweraSi Carevas.

me-8 muxlis 1-li punqtis
gamoyenebasTan dakavSirebuli
sasamarTlos midgoma

me-8 muxlis 1-li punqtiT dacu-
li oTxi koncefciis mniSvneloba ar
atarebs ganmartebiT xasiaTs da
sasamarTlo Tavs aridebs wesebis
dadgenas daculi uflebebis mniS-
vnelobis ganmartebasTan dakav-
SirebiT. kerZod, sasamarTlos
midgoma me-8 muxlis gamoyenebis
gansazRvraSi mdgomareobs, indi-
vidualuri saCivari xvdeba Tu ara
me-8 muxliT daculi erT-erTi mux-
lis moqmedebis farglebSi TiToeu-
li konkretuli saqmis safuZvelze,
vaniWebT ra koncefciebs avtonomi-
uri konvenciis mniSvnelobas. maSin
rodesac sasamarTlos mobiluri
midgoma nebas rTavs mas, gaiTvali-
swinos socialuri, samarTlebrivi

da teqnologiuri miRwevebi evro-
pis sabWos sivrceSi, es midgoma
rTuls xdis gadaWriT gan-
vsazRvroT, Tu ras warmoadgens pi-
radi cxovreba, ojaxuri cxovreba,
sacxovrebeli an mimowera. zemoT
xsenebuli oTxi interesis Sinaar-
sis zogadi saxelmZRvanelo war-
modgenilia qvemore. TumcaRa, mniS-
vnelovania imis gaTvaliswineba,
rom koncefciebi dinamiuria, rac
gamoixateba imaSi, rom maTi mniS-
vneloba cvalebadia da aseve Seu-
Zlia moicvas sakiTxTa farTo
speqtri, romelTagan nawili erT-
maneTTan dakavSirebulia, zogier-
Ti ki Tanmxvedria.

1.1.1. piradi cxovreba

piradi cxovrebis mniSvneloba

sasamarTlos Tanaxmad, piradi
cxovreba warmoadgens farTo kon-
cefcias, romelic ar eqvemdebare-
ba amomwurav definicias.9  es kon-
cefcia, gacilebiT farToa vidre
piradi cxovrebis xelSeuxeblobis
ufleba, TumcaRa, igi exeba sferos,

8 Klass v. Germany , 1993 wlis 22
seqtembris ganaCeni, seria A  #  269,
41-e punqti.

9 Costello-Roberts v. the United
Kingdom,1993 wlis 25 martis ganaCeni,
36-e punqti.
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romlis Tanaxmadac yvela pirs Seu-
Zlia sakuTari pirovnebis Tavisu-

flad ganviTareba da srulyofa.
1992 wels sasamarTlom ganacxada:

“... Zalze SezRuduli iqneboda [piradi cxovrebis] cnebis “Sida wriT~
Semofargvla, romelSic individs SeiZleba hqondes sakuTari sur-
vilisamebr arCeuli Tavisi piradi cxovreba da misgan gamoricxavdes
gare samyaros, romelic ar Sedis am wreSi. piradi cxovrebis pativis-
cema aseve unda moicavdes, garkveul farglebSi, sxva adamianebTan
urTierTobis damyarebisa da ganviTarebis uflebas”.10

zemoxsenebulidan gamomdinare,
piradi cxovreba aucileblad
moicavs sxva adamianebTan da gare-
samyarosTan urTierTobebis dam-
yarebis uflebas.

rogor urTierTobebs

warmoadgens piradi cxovreba?

urTierTobebi, romlebic scdeba
ojaxuri cxovrebis farglebs

urTierTobebi, romlebic me-8
muxlis WrilSi scdeba ojaxuri
cxovrebis farglebs, SesaZloa
emsaxurebodes am debulebiT
dacvas, rodesac isini warmoadgens
pirad cxovrebas. xsenebuli
kategoria moicavs:

urTierTobebs mSvileblebsa
da naSvilebs Soris;11

urTierTobebs im mxareebs
Soris, romlebic qorwinebaSi
ar imyofebian; 12

urTierTobebs homoseqsu-
alebsa da maT partniorebs
Soris, bavSvebTan erTad an
maT gareSe.13

piradi cxovreba ar vrceldeba
patronisa da misi Sinauri cxovelis
urTierTobaze.14

ra moculobiT xvdeba sqesobrivi
aqtiuroba piradi cxovrebis
farglebSi?

piris seqsualuri cxovreba aris
misi piradi cxovrebis nawili, rom-
lis mniSvnelovan aspeqtsac igi
warmoadgens. xsenebulidan gamom-
dinare, piradi cxovreba uzrunve-

10 Niemietz v. Germany,  1992 wlis 16
dekembris ganaCeni.

11 ganacxadi  #  8257/78,  1978 wlis 10
ivlisi, 13DR (gadawyvetilebebi da
rekomendaciebi) 248.

12 ganacxadi  #  15817/89,  1990 wlis 1
oqtomberi, 66 DR 251.

13 ganacxadi # 15666/89, Kerkhonev v. the
Netherlands, 1992 wlis 19 maisi, ar aris
gamoqveynebuli.

14 ganacxadi # 6825/75, 1976 wlis 4 marti,
5 DR 86.



55

qsualuri dakmayofilebis mizniT.
maSin rodesac sasamarTlos ar unda
ganesazRvra formalurad sakiTxi
imasTan dakavSirebiT xvdeboda Tu
ara ganmcxadeblis qmedeba piradi
cxovrebis farglebSi, sasamarT-
lom garkveuli TavSekaveba gamoxa-
ta, raTa me-8 muxliT garantirebu-
li dacva gavrcelebuliyo iseT
qmedebebze, romlebic moicavda
xalxis mniSvnelovan odenobas, spe-
cialurad aRWurvil oTaxebs, axa-
li wevrebis mozidvas, da video-
filmebis gadaRebasa da maT gavr-
celebas wevrebs Soris.

ra moculobiT xvdeba socialuri
saqmianoba piradi cxovrebis
farglebSi?

precedentuli samarTali mow-
mobs imis Taobaze, rom “viwro wris~
miRma arsebobs piradi urTierTo-
bebis sfero.

saqmeSi McFeeley v. the United
Kingdom17 komisiam winadadeba
wamoayena, rom sxva pirebTan
urTierTobebis mniSvneloba
aseve exebodes patimrebs da,

lyofs im sferos, romlis far-
glebSic pirs SeuZlia daamyaros
sxvadasxva saxis urTierTobebi,
maT Soris sqesobrivi urTierTo-
bebic. Sesabamisad, piris seqsu-
aluri orientaciis arCevanis aRi-
areba da mimdevroba xvdeba me-8
muxlis dacvis sferoSi. saqmeSi
Dudgeon v. the United Kingdom,15 sasa-
marTlom daadgina, rom ganmcxade-
blis piradi garemoebebis gaTval-
iswinebiT moqmedi kanonmdebloba,
romelic ukanonod Tvlida homose-
qsualur urTierTobas, pirdapir
exeboda mis pirad cxovrebas. sasa-
marTlom amis Semdgomac ramden-
jerme daadastura, rom seqsualuri
orientacia da saqmianoba exeba pi-
radi cxovrebis intimur aspeqts.
damatebiT unda aRiniSnos, rom
daxurul kars miRma ganxor-
cielebuli nebismieri sqeso-
brivi saqmianoba ar xvdeba me-8
muxlis moqmedebis farglebSi.
saqmeSi Laskey, Jaggard & Brown v. the
United Kingdom16 ganmcxadeblebi
monawileobas iRebdnen erTobliv
sado-mazoxistur saqmianobaSi se-

15 Dudgeon v. the United Kingdom, 1981 wlis
22 oqtombris ganaCeni.

16 Laskey, Jaggard & Brown v. the United
Kingdom , 1997 wlis 19 Tebervlis
ganaCeni.

17 ganacxadi # 8317/78, McFeeley & Ors v.
the United Kingdom, 1980 wlis 15 maisi,
20 DR 44.
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Sesabamisad, piradi cxovre-
bis pativiscema moiTxovdes
patimrobaSi myofi pirebis
asociaciis xarisxs. xsenebu-
lidan gamomdinare, sxva
pirebTan gaerTianebis
Tavisufleba warmoadgens pi-
radi cxovrebis damatebiT
socialur maxasiaTebels.

evropuli sasamarTlos zogi-
erTma mosamarTlem gamoTqva
azri pirad cxovrebasTan
dakavSirebiT, romelic Tavis
TavSi moicavs imis SesaZle-
blobas, rom piradi cxovre-
bis erT-erT aspeqts war-
moadgens socialuri
cxovrebis efeqtiani
sargebloba. xsenebuli
gulisxmobs kulturul da
lingvistur sakiTxebSi
gacnobierebis mizniT sxva
pirebTan socialur urTier-
TobebSi Sesvlis SesaZleblo-
bas, romelic gansakuTrebiT
ikveTeba imigraciis saqme-
ebSi.18

exeba Tu ara saqmiani urTierTobe-
bi pirad cxovrebas?

saqmeSi Niemietz v. Germany19 sasa-
marTlo mzad iyo CaeTvala, rom bi-
znesis konteqsSi arsebuli zogi-
erTi piradi urTierToba SesaZloa
moxvdes piradi cxovrebis far-
glebSi.

ra saxis saqmianoba da RonisZie-
bebi exeba pirad cxovrebas?

satelefono mosmena yovelTvis
exeba Tu ara pirad cxovrebas?

dadgenil iqna, rom piradi ko-
munikaciebis Semowmebis mizniT
faruli teqnologiuri xelsaw-
yoebis gamoyeneba xvdeba piradi
cxovrebis farglebSi. amasTan, am
debulebis gamoyeneba xdeba
satelefono saubris Sinaarsis mi-
uxedavad.

saqmeSi  A v. France20 mTavroba
amtkicebda, rom Cawerili
saubrebi, romlebic dakav-
Sirebuli iyo mkvlelobis
CadenasTan, ar exeboda pirad

18 ix. winamdebare gzamkvlevis qvemore
nawili imigraciasTan dakavSirebiT.

19 Niemietz v. Germany , 1992 wlis 16
dekembris ganaCeni.

20 A v . France, 1993 wlis 23 noembris
ganaCeni.
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cxovrebas. komisiam daadgina
Semdegi: is faqti, rom
saubari warmoadgenda sa-
zogadoebrivi interesis sa-
gans, ar ukargavda mas pirad
xasiaTs. sasamarTlomac mi-
iRo es argumenti.

saqmeSi Halford v. the United
Kingdom21  satelefono
saubrebi CaiTvala saqmianad
an piradad, vinaidan ofisis
telefoni iqna gamoyenebuli.

amis sapirispirod, rodesac
ganmcxadebelma samoqalaqo
TviTmfrinavisaTvis gamoiye-
na radio arxi, Semowmeba ar
CaiTvala pirad cxovrebaSi
Carevad, vinaidan saubrebis
warmoeba ganxorcielda im
talRis meSveobiT, romelic
xelmisawvdomi iyo sxva momx-
mareblebisaTvis da,  Sesaba-
misad, ver CaiTvleboda pi-
rad komunikaciad.22

saxelmwifos mxridan piradi mo-
nacemebis Segroveba exeba Tu ara
pirad cxovrebas?

individis Tanxmobis gareSe
saxelmwifos Tanamdebobis pirTa
mxridan masze informaciis Se-
groveba yovelTvis exeba piris pirad
cxovrebas da, Sesabamisad, xvdeba
me-8 muxlis 1-li punqtis moqmedebis
farglebSi. ase magaliTad:

oficialuri aRwera,23 rome-
lic moicavs savaldebulo
kiTxvebs sqesTan, ojaxur
mdgomareobasTan, dabadebis
adgilsa Tu sxva saxis deta-
lur pirad informaciasTan
dakavSirebiT;

TiTis anabeWdebis, fotosu-
raTisa da sxva saxis piradi
informaciis Cawera polici-
is24 mxridan, miuxedavad imi-
sa, rom policiis dosie sai-
dumloa;25

samedicino monacemebis Se-
groveba da samedicino Cana-
werebis gakeTeba;26

sagadasaxado xelisuflebis
mier piradi xasiaTis dana-
xarjebTan dakavSirebuli
informaciis (da pirad

21 Halford v. the United Kingdom, 1997 wlis
25 ivnisis ganaCeni.

22 ganacxadi #  21353/93, 1985 wlis 27
Tebervali.

23 ganacxadi  #  9072/82, X v. the United
Kingdom, 1982 wlis 6 oqtomberi, 30 DR
229.

24 Murray v. the United Kingdom, 1994 wlis 28
oqtombris ganaCeni, seria A # 300-A.

25 Leander v. Sweden, 1987 wlis 26 martis
ganaCeni, seria A # 116.

26 ganacxadi  #  14661/81, 1991 wlis 9
ivlisi,  71 DR 141.
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cxovrebasTan dakavSirebuli
intimuri xasiaTis informa-
ciis) gamoZalva;27

piradobis damadasturebe-
li imgvari sistema, rome-
lic moicavs rogorc adminis-
traciul da samoqalaqo,
aseve janmrTelobasTan, so-
cialur uzrunvelyofasa da
gadasaxadebTan dakavSire-
bul sakiTxebs.

piradi monacemebis xelmisawvdo-
moba

ar aris gamoricxuli, rom sa-
xelmwifos Canawerebze xelmi-
sawvdomobis SeuZlebloba Seexos
pirad cxovrebas, rac sasurveli in-
formaciis saxezea damokidebuli.
saqmeSi Gaskin v. the United Kingdom28

sasamarTlom daadgina Semdegi: ga-
momdinare iqidan, rom ganmcxade-
belTan dakavSirebuli dokumen-
tacia exeboda misi bavSvobis, gan-
viTarebisa da istoriis metad pi-
radul aspeqtebs da, amitomac, war-
moadgenda “mis warsulsa da aRzr-
dasTan dakavSirebuli informaci-

is principul wyaros~, am informa-
ciaze xelmisawvdomobis SeuZle-
blobam wamoWra me-8 muxlTan dakav-
Sirebuli sakiTxebi.

exeba Tu ara saxelebis/gvarebis
regulireba pirad cxovrebas?

Tumca, me-8 muxli ar moicavs raime
saxis konkretul miniSnebas
gvarebTan dakavSirebiT, individis
gvari udavod exeba mis pirad da
ojaxur cxovrebas, gamomdinare
iqidan, rom igi wamoadgens individ-
Ta piradi identificirebis saSuale-
bas. is faqti, rom gvarebis gamoyene-
bis regulirebasTan dakavSiriT
SesaZloa arsebobdes saxelmwifo
interesi, ar aris sakmarisi imisaTvis,
rom piradi da ojaxuri cxovrebis
farglebidan amoviRoT piris
gvarTan dakavSirebuli sakiTxi.29

msgavsi principebi exeba saxelebsac,
rac aseve dakavSirebulia pirad da
ojaxur cxovrebasTan, vinaidan isini
warmoadgens maTsave ojaxebsa da
sakrebuloebSi pirovnebis
damadasturebel saSualebas.30

27 ganacxadi  #  9804/82,  1982 wlis 7
dekemberi, 31 DR 231.

28 Gaskin v. the United Kingdom, 1989 wlis 7
ivlisis ganaCeni, 89-e punqti.

29 Stjerna v. Finland, 1994 wlis 25 noembris
ganaCeni, seria A #  299-B.

30 Guillot v. France, 1996 wlis 24 oqtombris
ganaCeni, RJD 1996-V, #19.
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presis SeWra exeba Tu ara pirad
cxovrebas?

presis mxridan ganxorcielebu-
li SeWris an piradi cxovrebis
metad intimuri, cilismwameblur
safuZvels moklebuli detalebis
mediis saSualebiT gamJRavnebis
dacvis ararseboba jer-jerobiT
strasburgSi ar gamxdara mniS-
vnelovani gasaCivrebis sagani. zo-
gierTi ganacxadi, rogoricaa
irlandiis winaaRmdeg mimarTuli
saqme, romelSic ganmcxadebeli
amtkicebda, rom sadazRvevo kompa-
niis mier saxlis gareT fotosu-
raTebis gadaRebiT dairRva misi pi-
radi cxovrebis ufleba,31 agreTve
graf spenseris mier warmodgenili
saqme, romelic exeboda presis mier
maTi piradi cxovrebis gaSuqebis
farglebs,32 dauSveblad gamocxad-
da arsebiT ganxilvaze Sidasaxelm-
wifoebrivi mimarTvis saSualebe-
bis ar amowurvis gamo. imis gan-
sazRvrisas, presis mxridan ganxor-
cielebuli SeWris Sedegad unda
wamoiWras Tu ara pirad cxovre-
basTan dakavSirebuli sakiTxebi,

yuradReba unda mieqces piris mier
sasamarTlos winaSe dayenebuli sa-
kiTxis moculobas, piradi cxovre-
bis sferoSi SeWris xasiaTsa da
xarisxs da efeqtiani da jerovani
anazRaurebis misaRebad Sidasa-
xelmwifoebrivi mimarTvis mraval-
nairi saSualebebis arsebobas.

samarTlebrivi kavSirebis

gansazRvra

mamobis dadgenasTan dakavSirebu-
li samarTalwarmoeba

rogorc aRmoCnda, sakuTar gogo-
nasTan mamis samarTlebriv kav-
SirebTan dakavSirebuli gan-
sazRvreba exeba pirad cxovrebas, mi-
uxedavad imisa, rom mamobis dadge-
nasTan dakavSirebuli samarTalwar-
moeba, romlis ganxorcielebac mas
surda, miznad isaxavda kanonSi
arsebuli ojaxuri kavSirebis
gauqmebas.33 TumcaRa, xSir SemTxveva-
Si, amgvari samarTlebrivi kavSirebi
warmoadgens ojaxur cxovrebas.

transseqsualebi

dadgenil iqna, rom transseqsu-

31 ganacxadi # 18760/91, ... v. Ireland, 1993
wlis 1 dekemberi.

32 ganacxadebi # 28851/95 da #  28852/95,
Spencer v. the United Kingdom, 1998 wlis
16 ianvari.

33 Rasmussen v. Denmark , 1984 wlis 25
noembris ganaCeni, seria  A # 87.
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alebisaTvis, sqesis xelaxla dafiq-
sirebis mizniT, saxelisa da ofi-
cialuri dokumentaciis Secvlaze
uarTan dakavSirebuli sakiTxebi,
exeba piradi cxovrebis pativisce-
mis uflebas me-8 muxlis 1-li punq-
tis WrilSi.34

fizikuri da moraluri

xelSeuxebloba

saqmeSi  X & Y v. the Netherlands35

sasamarTlom daadgina, rom piradi
cxovreba aris koncefcia, romelic
moicavs piris fizikur da moralur
xelSeuxeblobas misi sqesobrivi
cxovrebis CaTvliT. am saqmeSi,
romelic exeboda 16 wlis fsi-
qikurad daavadebuli gogonas mi-
marT srulwlovani mamakacis seqsu-
alur Zaladobas, SeuZlebeli iyo am
mamakacis mimarT sisxlis samarT-
lebrivi braldebis wayeneba
holandiis kanonmdeblobaSi arse-

buli xarvezis gamo, ramac wamoWra
sakiTxi me-8 muxlis 1-li punqtis
WrilSi. sasamarTlom naTeli mohfi-
na, rom erTi piris mier ganxor-
cielebulma fizikurma Tavdasxmam
SeiZleba xelyos meore piris pira-
di cxovreba.

fizikuri xelSeuxeblobis
SezRudva exeba Tu ara pirad
cxovrebas?

Tumca piris fizikuri xelSeu-
xeblobis garkveulma SezRudvebma
SesaZloa gamoiwvios individis pi-
radi cxovrebis uflebis darRveva,
yvela saxis amgvari qmedeba ar ga-
moiwvevs xsnebuls. saqme Costello-
Roberts v. the United Kingdom36 exebo-
da patara biWunas sxeulebrivi
sasjelis  Sesabamisobis sakiTxs
me-8 muxlTan. am saqmeSi sasa-
marTlom aRniSna:34 B v. France, 1992 wlis 25 martis ganaCeni,

seria A # 232-C.
35 X & Y v. the Netherlands, 1985 wlis 26

martis ganaCeni, 22-e punqti.
36 Costello-Roberts v. the United Kingdom,

1993 wlis 25 martis ganaCeni.
37 Costello-Roberts v. the United Kingdom,

1993 wlis 25 martis ganaCeni, 36-e
punqti.

“ganaTlebis dargSi gatarebulma RonisZiebebma SesaZloa, garkveul
garemoebebSi ziani miayenos piradi cxovrebis pativiscemis uflebas,
magram ara yvela qmedeba Tu RonisZieba, romelic SeiZleba iTqvas
rom negatiurad moqmedebs piris fizikur Tu moralur xelSeuxeblo-
baze, aucileblad iwvevs amgvar SezRudvas”.37
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TumcaRa, am saqmeSi sasamarTlom daadgina:

“gaTvaliswinebul iqna ra ... konvenciis daniSnuleba da mizani, da mxed-
velobaSi iqna ra miRebuli, rom bavSvis skolaSi gagzavna aucileblad
moicavs misi piradi cxovrebis SezRudvis garkveul xarisxs, sasamarT-
lom CaTvala, rom qmedeba, romelmac ganapiroba ganmcxadeblis saCi-
vari, ar iwvevs fizikuri da moraluri xelSeuxeblobis negatiur
zians, raTa qmedeba moeqces me-8 muxliT gaTvaliswinebuli akrZalvis
farglebSi”.38

unda aRiniSnos, rom sasamarT-
lom miiRo mxedvelobaSi sasjelis
SedarebiT umniSvnelo xasiaTi da
misi gamoyeneba saskolo garemoSi,
rac mis gadawyvetilebaSic aisaxa.

savaldebulo samedicino mkurnalo-
ba exeba Tu ara pirad cxovrebas?

savaldebulo samedicino mkur-
naloba, rac ar unda mcire iyos,
xvdeba me-8 muxlis 1-li punqtis
moqmedebis farglebSi. ase magaliTad:

patimrebisaTvis narkotike-
bze Semowmebis mizniT,
mZRolebisaTvis sistemaSi
alkoholze Semowmebis
mizniT an mamobis dadgenis
proceduris dros sisxlisa da

38 Costello-Roberts v. the United Kingdom,
1993 wlis 25 martis ganaCeni, 36-e
punqti.

39 ganacxadi  #  8278/78 , 1979 wlis 13
dekemberi,  18 DR 154 (sisxlis analizi);
ganacxadi  #  21132/93, Peters v . the
Netherlands,  1994 wlis 6 aprili 77-A DR
75 (Sardis analizi).

40 ganacxadi #  10435/83 , 1978 wlis 12
ivlisi,  14 DR 31.

41 Herczegfalvy v. the Austria , 1992 wlis 24
seqtembris ganaCeni.

Sardis analizebis gakeTeba;39

savaldebulo vaqcinacia,
kbilebis mkurnaloba, tu-
berkuliozis analizebi an
bavSvebisaTvis rentgenis ga-
daReba;40

sakvebis savaldebulo
administrireba.41

saxelmwifos mxridan dawesebuli
usafrTxoebis zomebi exeba Tu ara
pirad cxovrebas?

uamravi RonisZieba, romlebsac
saxelmwifo sazogadoebis usa-
frTxoebis mizniT awesebs,
rogoricaa usafrTxoebis qamre-
bis an  warmoebaSi damcavi
mowyobilobebis gamoyenebis
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savaldebulo xasiaTi, aseve xvdeba
me-8 muxlis 1-li punqtis CarCoebSi,
miuxedavad imisa, rom xsenebuli
TiTqmis calsaxad iqneba
gamarTlebuli me-8 muxlis me-2
punqtis WrilSi.

1.1.2 ojaxuri cxovreba

ojaxuri cxovrebis koncefciam
konvenciis moqmedebis ganmavloba-
Si cvlilebebi ganicada da kvlavac
viTardeba, Tu gaviTvaliswinebT
socialur da samarTlebriv cvli-
lebebs. amgvarad, piradi cxovre-
bis koncefciis msgavsad, sasamarT-
lom ojaxuri cxovrebis ganmarte-
basTan mimarTebaSi SeinarCuna
mobiluri midgoma, mxedvelobaSi
miiRo ra gansxvavebuli midgoma
sakuTrebis ojaxuri ganawilebis
Tanamedrove sakiTxebTan, ganqor-
winebebSi monawilebasa da samedi-
cino miRwevasTan. am debulebis
Tanaxmad, ojaxuri cxovreba war-
moadgens calsaxad pirad sferos,
sadac igi aRWurvilia saxelmwifos
mxridan ukanono Carevisagan
dacvis funqciiT. TumcaRa, me-8

muxli ar moicavs ojaxuri cxovre-
bis Seqmnis uflebas, magaliTad,
qorwinebiT, an gagaCndes bavSvebis
yolis SesaZlebloba.42

ras warmoadgens ojaxuri cxovreba?

rogorc wesi, sasamarTlo Ti-
Toeul konkretul saqmeSi arsebu-
li faqtebis gaTvaliswinebiT iRebs
gadawyvetilebas ojaxuri cxovre-
bis arsebobasTan dakavSirebiT,
xolo zogadi principi, romelic
unda iqnes gamoyenebuli, mxareebs
Soris axlo piradi kavSirebis ar-
sebobaSi mdgomareobs. TumcaRa,
sasamarTlos midgoma TiToeul
konkretul saqmeze gulisxmobs,
rom yovelTvis ar aris SesaZlebe-
li im urTierTobebis CamoTvla,
romlebic warmoadgens an ar war-
moadgens ojaxur cxovrebas.
amasTan, urTierTobaTa mzardi
raodenoba amJamad sargeblobs me-
8 muxlis avtomaturi dacviT.

qorwinebaze dafuZnebuli ojaxi

me-8 muxliT dacva yovelTvis
vrceldeba qorwinebebze,

42 adamianis uflebaTa evropuli
konvenciis me-12 muxli
uzrunvelyofs daqorwinebisa da
ojaxis Seqmnis uflebas.
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romlebic unda warmoCindes
rogorc kanonieri da namd-
vili. iseT qorwinebebs, rom-
lebsac ar gaaCnia arsebiTi
mxare an mxolod formalur
saxels atarebs, rogoricaa
fiqtiuri qorwineba, romlis
mizans warmoadgens imigraci-
is wesebis Tavidan acileba an
moqalaqeobis miReba, Sesa-
Zloa ascdes me-8 muxlis mo-
qmedebis farglebs.

mSoblebis kanonier da nam-
dvil qorwinebaSi dabadebu-
li bavSvi gaxdeba urTier-
Tobis ipso jure nawili am
momentidan da bavSvis da-
badebis faqtidan gamom-
dinare.43  aqedan gamomdinare,
qorwinebaSi myofi mSoblebi-
sa da maTi Svilebis urTier-
Toba yovelTvis xvdeba me-8
muxlis 1-li punqtis mo-
qmedebis farglebSi.

warmoadgens Tu ara qorwineba
ojaxuri cxovrebiT sargeblobi-
saTvis aucilebel pirobas?

me-8 muxli avtomaturad exe-
ba dedasa da Svils Soris
arsebul urTierTobas,
mSoblis saqorwino mdgoma-
reobis miuxedavad.44 amgvari
urTierToba yovelTvis
moiTxovs me-8 muxliT dacvas.

dauqorwinebeli wyvilebi,
romlebic SvilebTan erTad
cxovroben, rogorc wesi,
sargebloben ojaxuri cxo-
vrebiT. xsenebuli dadgenil
iqna Johnston-is saqmeSi,45

romelSic sasamarTlo
darwmunda maTi urTierTobis
stabilur xasiaTsa da im
faqtSi, rom is yvela danarCe-
nSi ganusxvavebeli iyo qor-
winebaze dafuZnebuli oja-
xisagan.

warmoadgens Tu ara Tanacxovreba
ojaxuri cxovrebiT sargeblobi-
saTvis aucilebel pirobas?

Tanacxovreba ar warmoadgens
ojaxuri cxovrebis sine qua non-s
(savaldebulo piroba), mSoblis
qorwinebis mdgomareobis miuxeda-

43 Berrehab v. the Netherlands, 1988 wlis 21
ivnisis ganaCeni.

44 Marckx v. Belgium, 1979 wlis 13 ivnisis
ganaCeni.

45 Johnston v. Ireland, 1986 wlis 18
dekembris ganaCeni.
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vad.46  xsenebulidan gamomdinare
ojaxis wevrebs, romlebic erTad ar
cxovroben ganqorwinebis, col-
qmris cal-calke cxovrebisa Tu
SeTanxmebis safuZvelze, SeuZliaT
isargeblon me-8 muxlis dacviT.

SesaZlebelia Tu ara ojaxuri
cxovrebis arseboba Tanacxovrebis
an qorwinebis gareSe?

saqmeSi Boughanemi v. France47

sasamarTlom daadgina:

46 magaliTisaTvis ix. Berrehab v. the
Netherlands, 1988 wlis 21 ivnisis
ganaCeni (ganqorwinebaSi myofi mama) da
Kroon and Ors-is saqme, 1994 wlis 27
oqtombris ganaCeni (dauqorwinebeli).

47 Boughanemi v. France, 1996 wlis 24
aprilis ganaCeni.

48 Boughanemi v. France, 1996 wlis 24
aprilis ganaCeni, 35-e punqti.

49 ix. saqme  C v. Belgium, 1996 wlis 7
agvistos ganaCeni da  Ahmut v. the
Netherlands, 1996 wlis 28 noemberis
ganaCeni.

50 ix. Söderbäck v. Sweden , 1998 wlis 28
oqtombris ganaCeni.

“ojaxuri cxovrebis koncefcia, romelzec dafuZnebulia me-8 mux-
li, gulisxmobs, miuxedavad Tanacxovrebis ararsebobisa, mSobelsa
da Svils Soris kavSiris arsebobas, miuxedavad imisa es ukanaskneli
kanonier CarCoSi jdeba Tu ara. TumcaRa, am kavSiris Sewyeta SeiZle-
ba gamoiwvios Semdgomma movlenebma, rasac SesaZloa adgili hqondes
gamonaklis SemTxvevebSi”.48

am principis gamoyenebisas ganm-
cxadeblis urTierToba qorwinebis
gareSe dabadebul vaJTan, romel-
Tanac mas gaaCnda mcire kavSiri,
CaiTvala ojaxur cxovrebad am
debulebis gagebiT. arc mamis mxri-
dan Svilis dagvianebuli cnoba,
bavSvis finansuri daxmarebis
aRmouCenloba da arc is gadaw-
yvetileba, romlis Tanaxmadac
mamam, konvenciis mxare saxelmwi-
fodan imigraciisas, Svili naTesa-
vebs mosavlelad dautova, dadgin-
da gamonaklis SemTxvevebad. 49 is
prezumfcia, rom me-8 muxli av-

tomaturad exeba mSoblisa da Svi-
lis urTierTobas, maTi xasiaTis mi-
uxedavad, gamoyenebul iqna  Söder-
bäck-is saqmeSi, 50 romelic Svilad
ayvanas exeboda. am saqmeSi dadgin-
da, rom dauqorwinebeli mama da misi
qaliSvili sargeblobdnen ojaxuri
cxovrebiT, miuxedavad im faqtisa,
rom maTi Tanacxovreba da mudmivi
kontaqti saxeze ar iyo.

gamoiyeneba Tu ara me-8 muxli im
SemTxvevaSi, rodesac ojaxuri cxo-
vrebis Seqmnas safrTxe emuqreba?

im garemoebebSi, rodesac erT-
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erTma mSobelma xeli SeuSala ojax-
uri kavSirebis ganviTarebas bavS-
vTan mimarTebaSi, ojaxuri cxo-
vrebis potenciuri SesaZleblo-
ba SeiZleba ar aRmoCndes sak-
marisad imisaTvis, rom gamoiwvios
me-8 muxliT dacva. xsenebulma asax-
va hpova saqmeSi Keegan v. Ireland,51

romelSic ganmcxadeblis qaliS-
vili wardgenil iqna gasaSvileblad
bavSvis dedis mier mamis Tanxmobisa
Tu codnis gareSe, riTac mamas
CamoerTva sakuTar qaliSvilTan
axlo piradi kavSirebis damyarebis
SesaZlebloba. TumcaRa, bavSvis
mSoblebs Soris arsebuli urTier-
Tobis xasiaTis gaTvaliswinebiT –
isini Tanacxovrebas eweodnen,
dagegmili hqondaT orsuloba da
apirebdnen daqorwinebas – sasa-
marTlom daadgina, rom mamasa da
Svils Soris arsebuli potenciuri
ojaxuri cxovreba metyvelebda
imaze, rom maTi urTierToba xvde-
boda me-8 muxlis moqmedebis far-
glebSi, miuxedavad imisa, rom maT
erTmaneTi mxolod erTxel
hyavdaT nanaxi.

iarsebebs Tu ara ojaxuri cxovre-
ba sisxlismieri kavSiris gareSe?

maSin rodesac sasamarTlo, imis
gansazRvrisas arsebobs Tu ara
ojaxuri cxovreba, naTlad axdens
aqcentirebas situaciis socialur
da ara biologiur realobaze, mxo-
lod erTxel iqna dadgenili, rom
ojaxuri cxovreba arsebobda maT
Soris sisxlismieri kavSiris
ararsebobis miuxedavad. saqmeSi
X, Y & Z v. the United Kingdom52  sasa-
marTlom daadgina, rom transseq-
suals, romelmac mdedrobiTi sqesi
mamrobiTiT Seicvala, da mis bavSvs,
romelic donoris mier xelovnuri
ganayofierebis gziT (AID) daibada,
Soris urTierToba warmoadgenda
ojaxur cxovrebas. sasamarTlom
gadawyvetilebis gamotanisas mniS-
vnelovnad CaTvala Semdegi: pirv-
el rigSi, rom maTi urTierToba yve-
la danarCenSi ganusxvavebeli iyo
tradiciul ojaxSi arsebul urT-
ierTobebTan mimarTebaSi da meo-
rec, rom transseqsuali AID-is pro-
cesSi monawileobda rogorc bavS-
vis mama.

51 Keegan v. Ireland, 1994 wlis 26 maisis
ganaCeni.

52 X, Y & Z v. the United Kingdom, 1997 wlis
22 aprilis ganaCeni.
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mocemul etapze, sasamarTlos
ar aqvs gadawyvetileba miRebuli
msgavsi sqesis mqone pirTa ur-
TierTobebis ojaxuri cxovrebis
CarCoebSi moqceva ar moqcevis sa-
kiTxis irgvliv. saqmeSi Kerkhoven v.
the Netherlands komisiam ar miiCnia,
rom or qalsa da axalSobils,
romelic SeeZina erT-erT qalba-
tons AID-is daxmarebiT, Soris ar-
sebuli stabiluri urTierTobebi
warmoadgenda ojaxur cxovrebas.53

imisda miuxedavad, rom isini er-
Tobliv ojaxur  cxovrebas eweod-
nen da bavSvTan mimarTebaSi inaw-
ilebdnen mSoblis movaleobebs,
maTi ganacxadi, romelic samarT-
lebrivi cnobis faqtTan iyo dakav-
Sirebuli, miekuTvna mxolod da
mxolod pirad cxovrebas. rodesac
sasamarTlo ganixilavs am sakiTxs,
igi aucileblad airCevs misdios
Tavisive precedents (X, Y & Z-is
saqme), rac imas gulisxmobs, rom
ojaxuri cxovreba moicavs msgavsi
sqesis mqone pirTa urTierTobebs,
miuxedavad sisxlismieri kavSire-
bis ararsebobisa.

sisxlismieri kavSiris arseboba
TavisTavad sakmarisia Tu ara?

maSin rodesac biologiuri kav-
Siris ararseboba ar gamoiwvevs im
urTierTobis gamoricxvas, rome-
lic dakavSirebulia ojaxur cxo-
vrebasTan, marto sisxlismieri da
genetikuri kavSiri, rogorc Cans,
ar aris sakmarisi am miznisaTvis. amg-
varad, spermis donorsa da bavSvis
dabadebas Soris urTierTobis ar-
seboba ar warmoadgens ojaxur cxo-
vrebas me-8 muxlis WrilSi, Tu ar
iqneba saTanado mtkicebuleba imis
Sesaxeb, rom maT Soris sisxlismier
kavSirTan erTad arsebobs axlo pi-
radi urTierTobebi.54

sxva saxis rogori urTierToba
warmoadgens ojaxur cxovrebas?

sxva urTierTobebTan dakav-
SirebiT, sasamarTlo ojaxuri cxo-
vrebis arsebobas gansazRvravs
TiToeul konkretul saqmesTan
dakavSirebul faqtebze dayrdno-
biT. rac Seexeba ojaxuri da sxva
msgavsi ganawilebis ufro farTo
TvalTaxedvas, precedentuli sa-

53 ganacxadi # 15666/89, Kerkhoven, Hinke
& Hinke  v. the Netherlands, 1992 wlis 19
maisi, ar aris gamoqveynebuli.

54 ganacxadi  #  16944/90, G v.
the Netherlands, 1993 wlis 8 Tebervali,
16 EHRR 38.
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marTali aris Semdegnairi:

ojaxuri cxovreba SeiZleba
arsebobdes bavSvebsa da maT
bebia-babuebs Soris, vinaidan
maTi roli “ojaxur cxovreba-
Si udavod mniSvnelovania~.55

dedmamiSvilebi, orive,
rogorc bavSvebi56 da rogorc
srulwlovanebi, 57 aseve
moiazrebian ojaxuri cxovre-
bis  farglebSi.

urTierToba biZas an deidasa
da maT ZmiSvilsa Tu dis-
Svils Soris SesaZloa mox-
vdes ojaxuri cxovrebis mniS-
vnelobis CarCoebSi, rodesac
arsebobs konkretuli mtki-
cebuleba maT piradi kavSire-
bis Sesaxeb. Sesabamisad,
saqmeSi Boyle v. the United
Kingdom58 ojaxuri cxovrebis
arseboba dadginda biZasa da mis
ZmisSvils/disSvils Soris,
iqedan gamomdinare, rom biWi
SabaT-kviras biZasTan atareb-
da, romelic adgilobrivma
xelisuflebam Seafasa rogorc

“mamobrivi TvisebebiT
aRWurvil karg adamianad~.

ojaxuri cxovreba SeiZleba
arsebobdes mSoblebsa da
Svilebs Soris, romelTa da-
badebac dakavSirebulia
gareSe urTierTobasTan, an
im SvilebTan, romlebic dai-
badnen qorwinebisgareSe an
meuRlis Ralatis Sedegad,
gansakuTrebiT maSin, rode-
sac bavSvebis mamoba
aRiarebul iqna da mxareebs
aqvT axlo piradi kavSirebi.59

urTierToba mSvileblebsa
da naSvilebs Soris princip-
Si moiTxovs me-8 muxliT ga-
rantirebul dacvas.60

bavSvsa da mis mSvileblebs
Soris kavSirebi warmoadgens
Tu ara ojaxur cxovrebas,
damokidebulia saqmeSi arse-
bul faqtebze, kerZod ki,
bavSvis axlo pirad kavSire-
bze mis biologiur mSobleb-
Tan, da drois xangrZli-
vobaze, rac man mzrunve-

55 Marckx v. Belgium, 1979 wlis 13 ivnisis
ganaCeni, 45-e punqti.

56 Olsson v. Sweden, 1988 wlis 24 martis
ganaCeni.

57 Boughanemi v . France, 1996 wlis 24
aprilis ganaCeni.

58 ganacxadi # 16580/90, Boyle v. the United
Kingdom, komisiis moxseneba, 1993 wlis
9 Tebervali.

59 ganacxadi # 11418/85, Jolie & Lebrun  v.
Belgium, 1986 wlis 14 maisi, DR 47, gv.
243.

60 ganacxadi  # 9993/82, X v. France, 1982
wlis 5 oqtomberi, DR 31, gv. 241, 5 EHRR
302; Söderbäck v. Sweden, 1998 wlis 28
oqtombris ganaCeni.
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lobiT ojaxSi gaatara.61 rac
ufro xangrZlivia saxe-
lmwifo mzrunvelobis
zomebi, miT ufro metia
ojaxuri kavSirebis dadgebis
albaToba.

eqvemdebareba Tu ara ojaxuri
cxovreba dasasruls?

Seiqmna ra, ojaxuri cxovrebis
dasasruls ar iwvevs ganqorwine-
ba62, an is faqti, rom mxareebi erTad
aRar cxovroben.63 arc im SemTxveva-
Si xdeba ojaxuri cxovrebis dan-
greva, rodesac gadawyvetileba
aris miRebuli bavSvis mzrunvelo-
bis qveS gadacemaze.64 miuxedavad
imisa, rom Semdgomma movlenebma,
rogoricaa Svilad ayvana65  an
gaZeveba, 66 SeiZleba gamoiwvios
ojaxuri kavSiris Sewyveta, sasa-
marTlom daadgina, rom amas SeiZle-
ba adgili hqondes mxolod gamonak-
lis SemTxvevebSi.67

1.1.3. sacxovrebeli

sacxovreblis mniSvneloba

zogadad, me-8 muxlis mniSvnelo-
bisaTvis, sacxovrebeli warmoad-
gens adgils, sadac piri cxovrobs
mudmivad da amitomac SeiZleba ise
moxdes, rom  yvela sacxovrebeli
adgili warmoadgendes sacxo-
vrebels me-8 muxlis 1-li punqtis
mniSvnelobiT. dasasvenebeli
saxlebi da samsaxurebrivi agarake-
bi an sxva saxis droebiTi grZelva-
diani sacxovrebeli SesaZloa
warmoadgendes gamonakliss.

mesakuTreoba sakmarisi pirobaa
imisaTvis, rom warmoadgendes
sacxovrebels?

saqmeSi Gillow v. the United Kingdom68

sasamarTlom daadgina, rom
ganmcxadeblebs, romlebsac
sakuTrebaSi gaaCndaT, magram ar
cxovrobdnen saxlSi 19 wlis ganmav-
lobaSi, ueWvelad SeeZloT sax-
lisTvis sacxovrebeli ewodebinaT
me-8 muxlis gagebiT. xsenebuls ad-
gili hqonda imis gamo, rom maTi xan-

61 ganacxadi # 8257/78, X  v. Switzerland ,
1978 wlis 10 ivlisi, DR 13, gv. 248.

62 ganacxadi #  8427/78, Hendriks v . the
Netherlands , komisiis moxseneba, 1982
wlis 8 marti, DR 29, gv. 5, 5 EHRR 223.

63 Berrehab v. the Netherlands,1988 wlis 21
ivnisis ganaCeni.

64 Andersson v. Sweden , 1992 wlis 25
Tebervlis ganaCeni, 72-e punqti.

65 ganacxadi #  7626/76, X v . the United
Kingdom, 1977 wlis 11 ivlisi, DR 11, gv.
160.

66 ganacxadi # 14830/89, Yousef v. the United
Kingdom, komisiis moxseneba, 1992 wlis
30 ivnisi, 43-e punqti.

67 Boughanemi v. France, 1996 wlis 24
aprilis ganaCeni.

68 Gillow v. the United Kingdom, 1986 wlis 24
noembris ganaCeni, 46-e punqti.
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grZlivi aryofnis miuxedavad, maT
yovelTvis hqondaT dabrunebis
ganzraxva da SeinarCunes sakmari-
si gangrZobadi kavSirebi
qonebasTan, rac sakmarisi aRmoCn-
da imisaTvis, rom CaTvliliyo
sacxovreblad.

sawarmos Senoba warmoadgens Tu ara
sacxovrebels?

1992 wels sasamarTlom moaxdi-
na sacxovreblis mniSvnelobis ga-
farToeba, ramac moicva sawarmos
zogierTi Senoba im konteqstSi,
rom gamarTlebuli Seiqmna amgvari
Senobebis Cxreka me-8 muxlis Wril-
Si. saqmeSi Niemietz v. Germany,69 sasa-
marTlom gadawyvita, rom sacxo-
vrebeli SeiZleba moicavdes, ma-
galiTad, garkveuli profesiis
mqone piris ofiss. imis gaTva-
liswinebiT, rom profesiasa Tu bi-
znesTan dakavSirebuli saqmianoba
SesaZloa warmoebdes piris pirad
rezidenciidan da saqmianobebi,
romlebic met-naklebad kavSirSia,
SeiZleba ganxorcieldes ofisSi an
komerciul SenobebSi, zusti gan-

sazRvrebebis gakeTeba yovelTvis
ar xerxdeba. am garemoebebSi sawar-
mos Senobebs ekuTvnis me-8 muxliT
dacva.

1.1.4. mimowera

piris mimoweris dacvis ufleba
warmoadgens sxva pirebTan ganuw-
yveteli da cenzuris gareSe war-
moebuli komunikaciis uflebas.

ras warmoadgens mimowera?

maSin rodesac mimoweris mniS-
vneloba naTlad moicavs  nivTebs,
romlebic gadaadgildeba fostis
saSualebiT, sasamarTlom daadgi-
na, rom es koncefcia aseve moicavs
satelefono komunikaciebsa70 da
teleqsiT gadacemul Setyobi-
nebebs.71 imis gaTvaliswinebiT, rom
am gziT ukve movaxdineT sacxovre-
blis pirdapiri mniSvnelobis gad-
mocema, mizanSewonili iqneboda,
rom mogvexdina am koncefciis im-
gvari intepretacia, rom misdios
teqnologiebis ganviTarebas,
romlebmac SesaZloa danergos ko-
munikaciis axali meTodebi, rogo-

69 Gillow v. the United Kingdom, 1986 wlis 24
noembris ganaCeni, 46-e punqti.

70 Klass v. Germany , 1978 wlis 6
seqtembris ganaCeni, 41-e punqti.

71 ganacxadi # 21482/93, Campbell Christie
v. the United Kingdom, 1994 wlis 27 ivnisi,
DR 78 , gv. 119.
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ricaa eleqtronuli fosta, me-8
muxlis dacvis farglebSi. TumcaRa,
dacvis Sesabamisi done SeiZleba
gansxvavdebodes komunikaciis ti-
pis mixedviT, miuxedavad imisa, Tu
ra meTodia gamoyenebuli.

aris Tu ara komunikaciis Sinaarsi
mniSvnelovani?

me-8 muxlis dacva gvTavazobs
masTan dakavSirebuli komunikaci-
is saSualebebs an meTods da ara mis
Sinaarss. Sesabamisad, saxelmwifos
ar SeuZlia warmoadginos argumen-
ti, rom, magaliTad, danaSau-
lebriv qmedebebTan dakavSirebu-
li satelefono saubrebi scdeba
me-8 muxlis 1-li punqtis moqmede-
bis farglebs.72 saqmeSi Halford v. the
United Kingdom73 saqmiani Tu pira-
di satelefono saubrebi, CaiTva-
la rom xvdeboda farglebSi,
vinaidan adgili hqonda samsaxure-
brivi telefonis gamoyenebas.

aqvs Tu ara gamgzavnis an adresatis
pirovnebas arsebiTi mniSvneloba?

korespodenciis gamgzavnis an

adresatis pirovneba mxedvelobaSia
misaRebi imis gansazRvrisas, Tu ras
moiTxovs me-8 muxli. ase magaliTad,
sasamarTlom naTlad gansazRvra,
rom iuristebsa da maT klientebs,
gansakuTrebiT ki dapatimrebul
pirebs Soris arsebuli werilebi da
sxva saxis mimowera sargeblobs
dacvis maRali xarisxiT.

1.2. ekisreba Tu ara
saxelmwifos pozitiuri
valdebuleba, pativi
sces me-8 muxliT
gacxadebul uflebas
da Sesrulda Tu ara igi?

vinaidan me-8 muxlis arsebiT mi-
zans warmoadgens “sajaro xelisu-
flebis mxridan ukanono qmedebisa-
gan individis dacva~, sasamarTlom
daadgina, rom damatebiT SeiZleba
arsebobdes ganuyofeli pozitiuri
valdebulebebi im Rirebulebebis
efeqtiani pativiscemisaTvis, rom-
lebsac igi Seicavs.74  xsenebulidan
gamomdinare, piris ojaxur da pi-
rad cxovrebaSi, sacxovrebelsa da

72 A v. France , 1993 wlis 23 noemberis
ganaCeni.

73 Halford v. the United Kingdom, 1997 wlis 25
ivnisi.

74 Kroon v. the Netherlands, 1994 wlis 27
oqtombris ganaCeni, 31-e punqti.
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mimoweraSi ukanonod Caurevlobis
negatiur valdebulebasTan erTad,
saxelmwifos aseve SeiZleba
daekisros valdebuleba, ganaxo-
rcielos pozitiuri qmedebebi am
debulebaSi Camoyalibebuli
piradi interesebis farTo diapa-
zonis pativiscemis mizniT. me-8
muxlis intepretaciis safuZvels
warmoadgens muxlSi aRniSnuli mi-

TiTeba individis uflebaze pativi
scen misi piradi da ojaxuri cxovre-
bis uflebas, ramac neba darTo
sasamarTlos gascdomoda saxelmwi-
foebis martiv valdebulebas,
romelic mxolod gulisxmobda
saxelmwifoebis mxridan uflebaSi
Caurevlobas. saqmeSi X & Y v. the
Netherlands75 sasamarTlom daadgina,
rom

75 X & Y v. the Netherlands, 1985 wlis 26
martis ganaCeni.

[me-8 muxli] ara mxolod avaldebulebs saxelmwifos, Tavi Seikavos
SezRudvisagan: am ZiriTad negatiur valdebulebasTan erTad, Sei-
Zleba arsebobdes pozitiuri piradi da ojaxuri cxovrebis efeqtiani
pativiscemis  valdebuleba. ... aseTma valdebulebam SeiZleba saWiro
gaxados iseTi RonisZiebebis gatareba, romlebic uzrunvelyofen
piradi cxovrebis pativiscemis uflebas, Tundac individebs Soris
urTierTobaTa sferoSi.

xsenebulidan gamomdinare,
garkveul garemoebebSi konvencia
moiTxovs saxelmwifosagan, raTa am
ukanasknelma gadadgas nabijebi in-
dividualuri pirebisaTvis me-8
muxliT garantirebuli uflebebis
uzrunvelyofis mizniT. konvenciam
aseve SeiZleba mosTxovos saxelm-
wifoebs daicvas pirebi sxva kerZo
individebis qmedebebisgan, rom-

lebic axdenen am pirebis uflebebis
efeqtiani sargeblobis SezRudvas.

ra dros xdeba pozitiuri valde-
bulebis gamoyeneba?

unda aRiniSnos, rom
sirTulesTan aris dakavSirebuli
im garemoebebis gamovlena, romel-
Ta arsebobis SemTxvevaSic me-8 mux-
li  moiTxovs pozitiur qmedebebs.
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76 magaliTisTvis ix. Gaskin v. the United
Kingdom, 1989 wlis 7 ivlisis ganaCeni,
42-e punqti.

sasamarTlom daadgina, rom
“pativiscemis~ cneba ar warmo-
adgens naTlad gansazRvruls da,
imis gaTvaliswinebiT, rom maRal xe-
lSemkvrel saxelmwifoebSi pirobe-
bi da garemoebebi sxvadasxvagvaria,
ojaxuri cxovrebis pativiscemis
uzrunvelyofisaTvis arsebuli
moTxovna sagrZnoblad gansxvavde-
ba yovel konkretul SemTxvevaSi.
amitomac aRiarebulia, rom Sefase-
bis farTo zRvari saxelmwifoebs
uflebamosilebas aniWebs, raTa Ta-
vad gadawyviton, Tu ra saxis
“pativiscema~ moiTxoveba konkre-
tuli ganacxadis garemoebebisas.
sasamarTlos Tanaxmad, saxel-
mwifom, imis gansazRvrisas,
arsebobs Tu ara pozitiuri
valdebuleba, yuradReba unda
miaqcios im sakiTxs, dadgenili
iqna Tu ara samarTliani balansi
sazogadoebis zogad interesebsa
da individis interesebs Soris.
daculi uflebis Sinaarsis
gansazRvrisas, sasamarTlom
daadgina, rom me-8 muxlis me-2
punqtSi aRniSnuli miznebi SeiZle-

ba relevanturi iyos da testebic
gansxvavebulia me-8 muxlis me-2
punqtis Tanaxmad, sadac aucilebe-
lia balansis dadgena ukve
dafuZnebul uflebasa da Tanafar-
dobis interesebs Soris, romlis
dacvasac miznad isaxavs saxelm-
wifo. xSir SemTxvevaSi gansxvaveba
pozitiuri valdebulebebis ganxo-
rcielebisa da me-8 muxlis me-2
punqtis WrilSi saqmis normaluri
gziT ganxilvas Soris naTeli gaxde-
ba saqmesTan dakavSirebiT sasa-
marTlos mier warmodgenili argu-
mentaciiT da ara daskvniT.76 praq-
tikuli TvalsazrisiT, zogadad sa-
zogadoebis interesebi gadawonis
balansis mxriv individualur in-
teresebs da individualur pirs
garkveuli tvirTs akisrebs, raTa
man daamtkicos, rom misi interesi
naTlad aRemateba sazogadoebriv
interesebs. ase magaliTad, prece-
dentuli samarTali miuTiTebs,
rom, rodesac saqme gvaqvs mniS-
vnelovan individualur ufle-
basTan da ganmcxadebeli awydeba
did araxelsayrel mdgomareobas,
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pozitiuri valdebuleba SesaZloa
wamoiWras. meores mxriv, rodesac es
araxelsayreli mdgomareoba arcTu
ise didia an mniSvnelovani saxelm-
wifo interesTan gvaqvs saqme, maSin
xsenebuli naklebad mosalodnelia.

magaliTad, saqmeSi Marckx v.
Belgium sasamarTlom daadgina, rom
dauqorwinebel dedasa da mis Svils
Soris arsebuli ojaxuri cxovre-
bis pativiscema saxelmwifos pozi-
tiur valdebulebas akisrebda, rac
bavSvis dabadebis momentidan misi
ojaxSi integraciis uzrunvelyo-
fisaTvis zomebis miRebas gulisx-
mobda.77 am saqmeSi araxelsayreli
mdgomareoba, romelsac ganicdid-
nen gauTxovari deda da misi qaliS-
vili, ufro didi iyo, vidre saxelm-
wifos interesi, rac misi mxridan
qorwinebaze dafuZnebuli ojaxis
dacvaSi mdgomareobda. damatebiT
unda aRiniSnos, rom Sefasebis
zRvari, romliTac saxelmwifo
sargeblobs, iyo viwro im faqtis
gamo, rom maRal xelSemkvrel sa-
xelmwifoebSi arsebuli samar-
Tlebrivi da socialuri pirobebi

asaxavda dauqorwinebeli dedebisa
da maTi Svilebis uTanasworo
mopyrobis aRmofxvrisken zogad
mimarTulebas. xsenebulze asaxva
hpova qorwinebisgareSe dabade-
buli bavSvebis samarTlebrivi
statusis Sesaxeb evropuli
konvenciis miRebam. 78  ojaxuri
cxovrebis pativiscemis pozitiuri
valdebulebisaTvis aucilebeli
aRmoCnda bavSvis mis ojaxSi
integraciis uzrunvelyofis
mizniT zomebis miReba.

TumcaRa, sasamarTlom gamo-
itana gansxvavebuli gadawyvetile-
ba saqmeSi  X, Y & Z v. the United
Kingdom. pirvel rigSi, unda aRiniS-
nos, rom sasamarTlom daadgina, rom
konvenciis maRal xelSemkvrel
saxelmwifoebSi am sferoSi saerTo
midgomis ararseboba gulisxmobda,
rom saxelmwifo Sesabamisi mxaree-
bis – donoris mier xelovnuri ga-
nayofierebis gziT  (AID) daba-
debuli bavSvi da misi trans-
seqsuali mama – ojaxuri cxovrebis
pativiscemis gamovlinebisas
aRWurvili iyo Sefasebis farTo

77 Marckx v. Belgium, 1979 wlis 13 ivnisis
ganaCeni.

78 evropuli xelSekrulebebis seria
(ETS) # 85.
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zRvriT. Sedegad, ojaxuri
cxovrebis pativiscemis pozitiuri
valdebulebis Sinaarsi gansxva-
vdeboda  Marckx-is saqmeSi
arsebulisgan da me-8 muxlis dasak-
mayofileblad misi Sesrulebis
mizniT nakleb qmedebas saWiroebda.
ufro konkretulad, sasamarTlom
uaryo, rom maTi ojaxuri cxovre-

bis pativiscema saxelmwifosagan
bavSvis dabadebis mowmobaSi trans-
seqsualis, rogorc bavSvis mamis,
gvaris dafiqsirebas moiTxovda.79

TumcaRa, dadginda, rom AID-iT da-
badebuli bavSvis mamobis cnoba ewi-
naaRmdegeboda sazogadoebis in-
teresebs da arc aucilebeli iyo
bavSvis keTildReobisaTvis.

79 X, Y & Z-is saqmeze 1985 wlis 26 marts
gamotanili ganaCeni.
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me-8 muxlis testis me-2 safexuri

sacxovrebels an mimoweras, sasa-
marTlo saCivars arsebiTad ganixi-
lavs me-8 muxlis me-2 punqtis
WrilSi. me-8 muxlis me-2 punqtis
Tanaxmad:

80 Olsson  v. Sweden, 1988 wlis 24 martis
ganaCeni.

81 Campbell & Fell v. the United Kingdom, 1984
wlis 28 ivnisis ganaCeni.

82 Chappell v. the United Kingdom, 1989 wlis
30 martis ganaCeni.

83 Leander v. Sweden , 1987 wlis 26 martis
ganaCeni.

2.1. hqonda Tu ara adgili
me-8 muxlis SezRudvas?

erTxel daadgens ra, rom dava
exeba pirad an ojaxur cxovrebas,

“dauSvebelia sajaro xelisuflebis Careva am uflebis ganxorcielebaSi,
garda iseTi Carevisa, rac daSvebulia kanoniT da aucilebelia
demokratiul sazogadoebaSi erovnuli uSiSroebis, sazogadoebrivi usa-
frTxoebis an qveynis ekonomikuri keTildReobis interesebisaTvis an
uwesrigobis an danaSaulis Tavidan asacileblad, janmrTelobis an zneo-
bis an sxvaTa uflebaTa da TavisuflebaTa dasacavad”.

ra warmoadgens SezRudvas?

erTxel dadgindeba ra, rom dava
exeba me-8 muxls, testis Semdgom
safexurs warmoadgens imis gan-
sazRvra, gasaCivrebuli RonisZie-
ba zRudavs Tu ara am uflebas. ase
magaliTad:

mSoblebisTvis Svilebis Ca-
morTmeva da saxelmwifo

mzrunvelobis qveS maTi
daqvemdebareba;80

patimarTa mimoweris SeCereba;81

piris saxlis Cxreka;82

policiis gasaidumloebel
dokumentebTan dakavSirebu-
li informaciis Segroveba da
Senaxva.83
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ra unda daamtkicos ganmcxadebelma?

SezRudvis faqtis mtkicebis
tvirTi ekisreba ganmcxadebels.
ase magaliTad, saqmeSi Campbell v.
the United Kingdom84 mTavrobam ga-
nacxada, rom patimris saCivari,
romelSic ganmcxadebeli mimowe-
ris pativiscemis uflebis SezRud-
vas asaCivrebda,  dausabuTebeli
iyo, vinaidan man ver daamtkica, rom
romelime konkretuli werili gax-
snili iyo. TumcaRa, sasamarTlom
daadgina, rom am saqmeSi adgili
hqonda SezRudvas konvenciis
miznebisaTvis, vinaidan arsebuli
cixis reJimi iZleoda werilebis
gaxnisa da wakiTxvis saSualebas,
piroba, romelzec specialurad
iqna gamaxvilebuli ganmcxadeblisa
da misi advokatis yuradReba. aseT
garemoebebSi ganmcxadebels SeeZ-
lo Tavi gamoecxadebina me-8 muxlis
WrilSi misi mimoweris pativiscemis
uflebis SezRudvis msxverplad.
amrigad, rodesac ganmcxadebeli
ver axerxebs  materialuri zianis
naTlad dadgenas, rac TavisTavad
warmoadgens  Carevas, sakmarisi

iqneba, Tu ganmcxadebeli
moaxdens imis SesaZleblobis
demonstirebas, rom uflebaSi
Carevas hqonda adgili.

kanonmdeblobis arseboba aris Tu
ara sakmarisi?

saqmeSi  Dudgeon v. the United
Kingdom85  ganmcxadebeli asaCivre-
bda, rom kanonmdebloba, romelic
axdenda homoseqsualuri urTier-
Tobis kriminalizacias, aramarTl-
zomierad zRudavda misi piradi
cxovrebis pativiscemis uflebas
me-8 muxlis WrilSi. vinaidan srul-
wlovani mamakacebis winaaRmdeg
gamoZiebis aRZras kanonmdeblobis
Tanaxmad ar hqonda adgili garkveu-
li drois ganmavlobaSi da samar-
TaldarRvevasTan dakavSirebiT
ganmcxadeblisTvis msjavri ar dau-
diaT an mis winaaRmdeg sisxlis sa-
marTlebrivi devna ar uwarmoebiaT,
mTavroba amtkicebda, rom ganmcxa-
deblis piradi cxovrebis pativis-
cemis ufleba SezRudul iqna
kanonmdeblobis arsebobis gamo.
TumcaRa, sasamarTlom daadgina,

84 Campbell v. the United Kingdom , 1992 wlis
25 martis ganaCeni.

85 Dudgeon v. the United Kingdom, 1981 wlis
22 oqtombris ganaCeni.
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rom imis saSiSroeba, rom aseT
qmedebas SeiZleba adgili hqonoda,
arc iluziuri iyo da arc Teoriu-
li da amitomac ganmcxadeblis pi-
radi garemoebebis gaTvaliswinebiT
am  kanonmdeblobis arseboba
pirdapir exeboda mis pirad
cxovrebas.

saidumlo TvalTvalis Sesaxeb
kanonmdeblobis arseboba rodis
SeiZleba aRmoCndes sakmarisad pi-
rad cxovrebaSi Casarevad?

xelisuflebis organoebis gan-
zraxvis Tanaxmad, saidumlo TvalTva-
lis mravali subieqti ar aris
gaTviTcnobierebuli CarevasTan
dakavSirebiT. zogierTi SeiZleba
daeWvdes amis Sesaxeb, magram ar
gaaCndes sakmarisi mtkicebuleba.
ganmcxadeblis sirTules daamtkicos,
rom misi komunikaciebi Semowmebul
iqna, SeiZleba mihyavdes igi
saCivramde, rom kanonmdeblobis
arseboba zRudavs mis pirad
cxovrebasa da mimoweras me-8 muxlis
WrilSi. es saCivari warmatebas miaRwevs
mxolod garkveul garemoebebSi.

saqmeSi Klass v. Germany86 sasa-
marTlom daadgina, rom indi-
vids SeuZlia gaasaCivros,
rom igi aRmoCnda saidumlo
RonisZiebebis arsebobiT an
saidumlo RonisZiebebis
damSvebi kanonmdeblobiT
gamowveuli darRvevis msx-
verpli, imis mtkicebis
gareSe, rom aseTi RonisZiebe-
bi faqtobrivad mis mimarT
iqna gamoyenebuli. TumcaRa,
sasamarTlom naTlad aRniSna,
rom xsenebuls adgili eqneba
mxolod garkveuli pirobe-
bis Tanaxmad.  Sesabamisi
pirobebi TiToeul konkret-
ul saqmeSi unda gan-
isazRvros konvenciiT ganmt-
kicebuli uflebis Tanaxmad,
romelic savaraudod dar-
Rveul iqna, gamiznuli
RonisZiebebis saidumlo xasi-
aTiTa da ganmcxadebelsa da
xsenebul RonisZiebebs Soris
arsebuli kavSiriT.

saqmeSi Malone v. the United
Kingdom87 sasamarTlos winaSe

86 Klass v. Germany , 1978 wlis 6
seqtembris ganaCeni, 34-e punqti.

87 Malone v. the United Kingdom, 1984 wlis 2
agvistos ganaCeni.
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iyo dava imasTan dakavSirebiT,
ganxorcielda Tu ara ganmcxa-
deblis satelefono saubrebis
mosmena eleqtronuli
xelsawyos daxmarebiT.
mTavrobam ar uaryo, rom erTi
satelefono saubari Semowme-
bul iqna policiis mier, magram

uari ganacxada zedmiwevniT
gaemJRavnebina, mosmenis
ganxorcielebis SemTxvevaSi,
Tu ra moculobiT iqna ganxor-
cielebuli misi satelefono
zarebisa da fostis sxvagvari
Semowmeba. TumcaRa, sasamarT-
lom aRniSna, rom

88 Malone v. the United Kingdom, 1984 wlis 2
agvistos ganaCeni, 64-e punqti.

“rogorc moparuli nivTebis miRebaSi eWvmitanili, igi iyo im pirTa
kategoriis warmomadgeneli, romelTa winaaRmdegac safosto da
satelefono Semowmebis mizniT RonisZiebebi xorcieldeboda”.88

Sedegad sasamarTlom daadgina,
rom im kanonebisa da praqtikis ar-
seboba, romlebic nebas rTavs da
afuZnebs komunikaciebis saidumlo
TvalTvalis ganxorcielebis siste-

mas, warmoadgenda me-8 muxlis
WrilSi ganmcxadeblis uflebebis
SezRudvas, “garda mis winaaRmdeg
faqtobrivad ganxorcielebuli
nebismieri RonisZiebisa~.
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2.2 hqonda Tu ara adgili me-8 muxlis SezRudvas?

lod im SemTxvevaSi iqneba Sesabamisi
am debulebasTan, rodesac
ganxorcielebulia kanonis Sesa-
bamisad. im SemTxvevaSi, Tu
gasaCivrebuli RonisZieba ar
akmayofilebs kanonierebis xsenebul
moTxovnas, maSin igi gamoiwvevs me-8
muxlis darRvevasa da saqmis iqve
dasrulebas. kanonmdeblobis
garkveuli sferoebi gansakuTrebiT
ususuri Cans am sakiTxTan mimarTeba-
Si, saidumlo TvalTvalis, bavSvis
dacvisa da patimarTa mimoweris
Semowmebis Sesaxeb kanonmdeblobis
CaTvliT.

ra aris terminis – “kanonis

Sesabamisad~ – mniSvneloba?

imisaTvis, rom CaiTvalos
”kanonis Sesabamisad~, gasaCivrebul
SezRudvas unda gaaCndes
samarTlebrivi safuZveli da
Sesabamisi kanoni unda iyos
sakmarisad zusti da Seicavdes
sajaro xelisuflebis mxridan
TviTnebobisagan dacvis meqanizms.

2.2.1. ganxorcielda Tu ara
kanonis Sesabamisad?
2.2.2. emsaxureba Tu ara kanonier
mizans?
2.2.3. aucilebelia Tu ara
demokratiul sazogadoebaSi?

imisaTvis, rom qmedeba CaiTva-
los konvenciasTan Sesabamisad,
me-8 muxlis 1-li punqtiT daculi
uflebebis SezRudva unda akmayo-
filebdes me-2 punqtSi Camoyali-
bebul kriteriums. kerZod ki,
SezRudva ganxorcielebuli unda
iyos kanonis Sesabamisad,
emsaxurebodes me-2 punqtSi
CamoTvlil erT-erT kanonier
mizans da aucilebeli iyos
demokratiul sazogadoebaSi an
proporciuli dasaxul mizanTan.

2.2.1. SezRudva ganxorcielda
Tu ara kanonis Sesabamisad?

RonisZieba, romelic warmoad-
gens me-8 muxlis SezRudvas, mxo-
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SezRudvas unda gaaCndes

samarTlebrivi safuZveli

RonisZiebebi problematuri
iqneba im SemTxvevaSi, rodesac isi-
ni ar aris nebadarTuli kanonis
mier da sanacvlod regulirdeba
administraciuli praqtikiT, an
sxva arasavaldebulo xasiaTis saxe-
lmZRvanelo principiT. adminis-
traciuli praqtika, Tumca kargad
damkvidrebuli, mainc ar
uzrunvelyofs “kanoniT~
moTxovnil garantias.

 saqmeSi Malone v. the United
Kingdom89 sasamarTlom ganixi-
la sakiTxi, satelefono
saubrebis Semowmebis ufle-
bamosilebas gaaCnda Tu ara
kanonieri safuZveli. im
droisaTvis satelefono mos-
menebs aregulirebda admini-
straciuli praqtika, romlis
detalebi ar iyo gamoqveyne-
buli, da ar arsebobda
konkretuli kanoniT gaTva-
liswinebuli uflebamo-
sileba. sasamarTlom aRniSna,

rom ar arsebobda sakmarisi
sizuste gamoyenebis
sferosTan an moqmedebis
xasiaTTan dakavSirebiT,
romelSic xelisuflebis
organoebis diskrecia
saidumlod mousminon
satelefono saubrebs iyo
ganxorcielebuli:  gamom-
dinare iqidan, rom es iyo ad-
ministraciuli praqtika,
SesaZlebeli iyo misi Secvla
nebismier dros da warmoad-
genda me-8 muxlis darRvevas.

SedarebiT axal saqmeSi Khan
v. the United Kingdo,90 sasamarT-
lom daadgina, rom gaer-
Tianebuli samefos xelisu-
flebis organoebis mxridan
faruli mosasmeni xelsawyos
gamoyeneba ar iyo ganxorci-
elebuli kanonis Sesabamisad
me-8 muxlis mniSvnelobiT,
vinaidan ar arsebobda
sakanonmdeblo sistema,
romelic amgvari xelsaw-
yoebis gamoyenebas daare-
gulirebda, rac regulirde-

89 Malone v. the United Kingdom, 1984 wlis 2
agvistos ganaCeni.

90 Khan v. the United Kingdom, 2000 wlis 12
maisis ganaCeni.
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boda gaerTianebuli samefos
Sinagan saqmeTa saministros
(Home Office) saxelmZRvanelo
principebiT, romlebic arc
samarTlebrivad savaldebu-
lo xasiaTs atarebda da arc
sazogadoebis mxridan pirda-
pir xelmisawvdomi iyo.

ganWvretadobis moTxovna

me-8 muxlis kanonierebis moTxo-
vnis dakmayofilebis mizniT, Sesa-
bamisi kanonis xarisxi imgvari unda
iyos, rom xelmisawvdoms warmoad-
gendes Sesabamisi pirebisaTvis, da
formulirebuli iyos sakmarisi
sizustiT, rac maT miscems Sesa-
Zleblobas – saWiroebisamebr,
Sesabamisi daxmarebiT – ganWvri-
ton, Seqmnili garemoebebisaTvis
gonivrul farglebSi, is Sedege-
bi, romlebic aseT moqmedebas Sei-
Zleba mohyves.91 xsenebuli cno-
bilia rogorc ganWvretadobis
moTxovna da gulisxmobs Semdegs:
is kanoni, romelic aniWebs diskre-
cias Tavis mxriv ar modis Seusaba-
mobaSi me-8 muxlTan manam, sanam

diskreciis sfero da misi ganxor-
cielebis xasiaTi miTiTebulia sak-
marisi sizustiT, TviTneburi Care-
vis sawinaaRmdegod individisTvis
adekvaturi dacvis micemis mizniT.92

damatebiT unda aRiniSnos, rom ad-
ministraciuli organoebis mxridan
diskreciis ganxorcielebam Sesa-
Zloa daakmayofilos me-8 muxlis
moTxovnebi, sadac is eqvemdebare-
ba sasamarTlo kontrols.

aSkaraa, rom kanonis zogierTi
sfero moiTxovs sxvebTan SedarebiT
ufro did diskrecias, romliTac
sajaro xelisuflebis organoebi unda
iqnen aRWurvili da am kanonebis
Sesabamisoba me-8 muxlTan ganxilulia
evropuli sasamarTlos mier.

bavSvis damcavi kanoni

saqmeSi  Olsson v. Sweden93  ganmc-
xadeblebi amtkicebdnen, rom Se-
sabamisi kanonmdebloba ar adgenda
sazRvrebs im diskreciasTan mimarTe-
baSi, romliTac aRWurvili iyo
bavSvebze mzrunvelobis sferoSi
moRvawe xelisuflebis socialuri
organoebi, da kanonmdebloba amave

91 Andersson v. Sweden,  1992 wlis 25
Tebervlis ganaCeni, 75-e punqti.

92 Olsson v. Sweden, 1988 wlis 24 martis
ganaCeni, 62-e punqti.

93 Olsson v. Sweden, 1988 wlis 24 martis
ganaCeni. ix. ndersson v. Sweden, 1992
wlis 25 Tebervlis ganaCeni, 62-e
punqti.
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dros iseTi bundovani iyo, rom Seu-
Zlebeli xdeboda misi Sedegebis
ganWvreta. marTalia, sasamarTlom
daadastura, rom SvedeTis kanoni
Camoyalibebuli iyo zogadi ter-
minebiT, sasamarTlom mainc daadgi-
na, rom kanoni akmayofilebda me-8
muxlis me-2 punqtis samarTlebriv
moTxovnebs. konkretulad ki, sasa-
marTlom daadgina, rom garemoebe-
bi, romelTa arsebobis SemTxveva-
Sic SesaZloa aucilebeli gaxdes
bavSvze sazogadoebrivi mzrun-
velobis daweseba da garemoebebi,
rodesac aseTi gadawyvetileba ar
unda iqnes ganxorcielebuli
imdenad mravalferovania, rom
TiTqmis SeuZlebels xdis yvela
SesaZlo SemTxvevis momcveli
kanonmdeblobis formulierebas.
damatebiT, xelisuflebis organoe-
bis uflebis SezRudva imoqmedon im
SemTxvevebSi, rodesac bavSvisaTvis
realuri ziani ukve saxezea, SeiZleba
Seusabamod Seamciros dacvis

efeqtianoba, romelic bavSvs
esaWiroeba. kanonmdeblobis Tanax-
mad ganxorcielebul diskreciasTan
dakavSirebiT, sasamarTlom
xazgasmiT miuTiTa, rom ukanono
Carevis winaaRmdeg kanonmdeblo-
ba uzrunvelyofs garantiebis
arsebobas im moculobiT, rom
kanoniT miniWebuli TiTqmis yvela
uflebamosileba an miniWebuli iyos,
an eqvemdebarebodes gadaxedvas
administraciuli sasamarTloebis
mier sxvadasxva safexurebze.

saidumlo TvalTvali

“saidumlo TvalTvalis Sesaxeb”
kanoni, naTeli mizezebis gamo, gan-
Wvretadobis moTxovnasTan mima-
rTebaSi problematurad iqna gam-
ovlenili. Sedegad, wamoiWra sak-
iTxi, Tu rogor xdeba am moTxovnis
gamoyeneba am sferoSi.

saqmeSi Malone v. the United Kingdom
sasamarTlom daadastura, rom
konvenciis moTxovnebi, romlebic
dakavSirebulia ganWvretadobasTan,

“SeuZlebelia iyos zustad iseTive, komunikaciebis Semowmebis gan-
sakuTrebul konteqsSi, romelic ganxorcielda sapolicio gamoZie-
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zemoxsenebuli saqmis msgavsad,
saqmeSi Leander v. Sweden94 sasamarT-
lom daadgina, rom individma ver
SeZlo ganeWvrita, Tu, kerZod, ra
saxis Semowmebas ganaxorcielebda

policiis konkretuli samsaxuri.
TumcaRa, sasamarTlom aRniSna, rom
moqalaqeebisaTvis zogadad xel-
misawvdom sistemaSi,

94 Leander v. Sweden , 1987 wlis 26 martis
ganaCeni.

95 Kruslin v. France,  1990 wlis 24 aprilis
ganaCeni.

96 Huvig v. France,  1990 wlis 24 aprilis
ganaCeni.

bis mizniT, vinaidan uflebaSi Carevis potenciuri msxverplni imyo-
febian im adgilas, sadac Sesabamisi kanonis mizans warmoadgens
SezRudvebis daweseba individebis qmedebebze, konkretulad ki, gan-
Wvretadobis moTxovna warmoudgenelia niSnavdes, rom individs Sesa-
Zlebloba mieces ganWvritos xelisuflebis mxridan misi komunika-
ciebis savaraudo Semowmeba, raTa man imoqmedos Sesabamisad”.

“kanoni sakmarisad zustad unda ayalibebdes terminebs, romliTac ...
axdens adekvatur miTiTebas im garemoebebsa da pirobebze, rodesac
saxelmwifo xelisuflebis organoebi uflebamosilebi arian mimar-
Ton piradi cxovrebisa da mimoweris pativiscemis uflebaSi saidum-
lo da potenciurad saxifaTo SezRudvas”.

satelefono mosmena

safrangeTis winaaRmdeg arsebul
or saqmeSi – Kruslin-is saqme95  da
Huvig-is saqme96 – sasamarTlo Seud-
ga im sakiTxis ganxilvas, safrange-
Tis kanoni, romelic axdenda

policiis mxridan satelefono
mosmenebis daregulirebas, Sesabami-
sobaSi modioda Tu ara me-8 muxlis me-
2 punqtis ganWvretadobis moTxov-
nasTan. sasamarTlom daadgina, rom

“satelefono saubrebis mosmena, iseve rogorc satelefono saubre-
bis sxvagvari miyuradeba, piradi cxovrebisa da mimoweris uflebis
gansakuTrebiT mniSvnelovani SezRudvaa da amitom unda emyarebodes
“kanons~, romelic gansakuTrebiT zustia. mniSvnelovania zusti, de-
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taluri wesebis arseboba am sakiTxze, gansakuTrebiT imis gaTvali-
swinebiT, rom teqnologia, romelic SeiZleba gamoyenebul iqnes,
ganuwyvetliv viTardeba”.

amasTan dakavSirebiT, sasamarTlom CaTvla, rom safrangeTis kanonma
(dawerilma da dauwerelma) ar

“miuTiTa gonivruli sizustiT sajaro xelisuflebisaTvis miniWebu-
li Sesabamisi diskreciis ganxorcielebis sfero da xasiaTi. xsenebu-
li jer kidev marTali iyo im droisaTvis, ase rom b-nma krusinma ver
isargebla dacvis im minimaluri xarisxiT, romliTac kanonis uzenae-
sobis principis Tanaxmad moqalaqeebi demokratiul sazogadoebaSi
sargebloben”.

saqmeSi Rotaru v. Romania 97

ganmcxadebeli Cioda, rom rumineTis
dazvervis samsaxurma (RIS) Seinaxa da
gamoiyena dosie, romelic Seicavda
masTan dakavSirebul pirad informa-
cias, romelTagan garkveuli nawili
misi gancxadebiT iyo araswori da
Seuracxmyofeli. ZiriTadi sakiTxi
imaSi mdgomareobda, rom kanoni,
romelic iZleoda amgvari Carevis

SesaZleblobas, iyo Tu ara xelmisa-
wvdomi ganmcxadeblisaTvis da
ganWvretadi mis SedegebTan mimarTe-
baSi. sasamarTlom Tavdapirvelad
aRniSna, rom TviTnebobis riski
gansakuTrebiT didia maSin, rode-
sac aRmasrulebeli xelisufle-
bis uflebamosilebis ganxor-
cieleba xdeba saidumlod.
SemdgomSi man daadgina:

“iqidan gamomdinare, rom komunikaciebis saidumlo TvalTvalTan dakav-
Sirebuli RonisZiebebis praqtikaSi implementacia ar aris Ria Sesabami-
si individebis an farTo sazogadoebis ganxilvisaTvis, xsenebuli
winaaRmdegobaSi iqneboda kanonis uzenaesobis principTan im samarT-
lebriv diskreciasTan mimarTebaSi, romelic miniWebuli aqvs aRmas-

97 Rotaru v. Romania, 2000 wlis 4 maisis
ganaCeni.
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rulebel xelisuflebas, da gamoxatulia SeuzRudavi ufleba-
mosilebiT. Sesabamisad, kanoni unda miuTiTebdes nebismieri aseTi dis-
kreciis sferoze, romelic xelisuflebis kompetentur organoebs aqvT
miniWebuli da sakmarisi sizustiT misi ganxorciebis xasiaTze, iTva-
liswinebs ra Sesabamisi RonisZiebis kanonier mizans, TviTneburi Carevis
sawinaaRmdegod individisTvis adekvaturi dacvis micemis mizniT”.98

98 Malone v. the United Kingdom, 1984 wlis 2
agvistos ganaCeni, 68-e punqti da
Rotaru v. Romania, 2000 wlis 4 maisis
ganaCeni, 55-e punqti.

99 Rotaru v. Romania, 2000 wlis 4 maisis
ganaCeni, 57-e punqti.

amitom sakiTxi exeboda imas, rom
qveynis kanoni sakmarisi sizustiT
adgenda Tu ara im garemoebebs, Tu
rodis SeeZlo rumineTis dazvervis
samsaxurs (RIS) ganmcxadeblis pi-
rad cxovrebasTan dakavSirebuli
informaciis Senaxva da gamoyeneba.
miuTiTa ra, rom, Sesabamisi kanonis
Tanaxmad, is informacia, romelic
gavlenas axdens erovnul uSiSroe-
baze, SeiZleba mopovebul, Caweril
da arqivSi Senaxul iqnes saidumlo
failebSi, sasamarTlom ganmarta,
rom qveynis kanonis arc erTi de-
buleba ar adgens raime SezRudvas
xsenebuli uflebamosilebebis
ganxorcielebaze. ase magaliTad,
sasamarTlom ganmarta, rom qveynis
Sesabamisi kanoni ar iTvaliswinebs

informaciis saxeobas,
romelic SeiZleba daeqvem-
debaros Caweras;

xalxis kategorias, romelTa
winaaRmdeg SeiZleba gamoye-
nebul iqnes saidumlo
RonisZiebebi, rogoricaa in-
formaciis Segroveba da
Senaxva;

garemoebebs, romlis drosac
aseTi RonisZiebebi SeiZleba
gamoyenebul iqnes, an

Semdgom proceduras.
kanoni arc mopovebuli infor-

maciisa da misi Senaxvis xandazmu-
lobaze awesebs raime SezRudvas.99

damatebiT, im garantiebTan dakav-
SirebiT, romlebic aucilebeli iyo
uflebamosilebis TviTneburad
gamoyenebisagan, moipovon da arqiv-
Si Seinaxon informacia, dacvis
mizniT, sasamarTlom miuTiTa, rom
rumineTis kanoni ar awesebda
zedamxedvelobis raime proce-
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duras, arc nabrZanebi RonisZiebis
ZalaSi yofnisas da arc Semdgom.
saboloo jamSi, sasamarTlom daad-
gina, rom ar mieTiTebina gonivru-
li sizustiT sajaro xelisufle-
bisaTvis miniWebuli Sesabamisi dis-
kreciis ganxorcielebis sferosa
da xasiaTze da amitomac rumineTis
dazvervis samsaxuris (RIS) mxridan
ganmcxadeblis piradi cxovrebis
Sesaxeb informaciis Senaxva da
gamoyeneba ar CaiTvala “kanonis
Sesabamisad~, ramac gamoiwvia me-8
muxlis darRveva.

patimarTa uflebebi

saqmeSi Herczegfalvy v. Austria100

dadgenil iqna, rom ganWvretadobis
moTxovna ar aRmoCnda damakmayo-
filebeli avstriis kanonmdeblo-
bis Tanaxmad. aRniSnuli kanonmde-
bloba nebas rTavda fsiqikurad
daavadebuli piris kurators gada-
wyvetileba mieRo misi mimoweris
gagzavna-argagzavnis sakiTxze. ku-
ratoris uflebamosilebebi dadge-
nili iyo Zalian zogadad. rogorc
sasamarTlom ganacxada,

100 Herczegfalvy v. Austria , 1992 wlis 24
seqtembris ganaCeni.

101 Herczegfalvy v. Austria , 1992 wlis 24
seqtembris ganaCeni, 91-e punqti.

102 Silver v. the United Kingdom, 1983 wlis 25
martis ganaCeni.

“nebadarTuli SezRudvebisa Tu maTi miznebis saxeobasTan dakavSire-
buli detalebis, iseve rogorc maTi xangrZlivobis moculobisa da
gadasinjvis procedurebis ar arsebobis SemTxvevaSi, [winamdebare]
debulebebi ar uzrunvelyofs TviTnebobisagan minimaluri xarisxis
dacvas, rac moTxovnilia demokratiul sazogadoebaSi kanonis
uzenaesobiT”.101

amgvarad, marTalia, SesaZlebe-
lia nebadarTuli iyos kanonmde-
blobis magivrad kanoniT gan-
sazRvruli aqtebis gamoyeneba,
raTa SemuSavebul iqnes aucilebe-
li farTo samarTlebrivi ufleba-
mosileba, romelic gulisxmobs pi-

rad da kerZo komunikaciebSi Care-
vas, xsenebuli nebadarTulia mxo-
lod im SemTxvevaSi, Tu Sesabamisi
aqtebi xelmisawvdomia patimroba-
Si myofi pirebisaTvis. amitomac,
saqmeSi Silver v. the United Kingdom102 gan-
mcxadeblis werilebis SeCereba
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xdeboda cixis ufrosis direqtive-
bis Sesabamisad, romlebsac ar
gaaCnda kanonis Zala da romlebic
ar iyo xelmisawvdomi patimri-
saTvis. am saqmeSi ganmcxadeblis
mimoweris pativiscemis uflebis
SezRudva ar CaiTvala kanonTan Se-
sabamisad, ramac gamoiwvia me-8 mux-
lis me-2 punqtis darRveva.

sasamarTlom msgavsi gadaw-
yvetileba gamoitana SedarebiT
axal saqmeSi Niedbala v. Poland ,103

romelSic patimrobaSi myofma gan-
mcxadebelma gaasaCivra ombuds-
menisaTvis gagzavnili werilis
Semowmebisa da dagvianebis faqti.
ganmcxadeblis mtkicebiT, qmedeba
ewinaaRmdegeboda me-8 muxls. rac
Seexeba im sakiTxs, patimris mimowe-
ris SezRudva ganxorcielda Tu ara
kanonis Sesabamisad, rogorc amas
me-8 muxlis me-2 punqti moiTxovs,
sasamarTlom miuTiTa Semdeg prob-
lemebze poloneTis Sesabamis
kanonTan mimarTebaSi:

ar arsebobda samarTlebrivi
debulebebi, romlebic Tavdeb-
iT gaTavisuflebuli pirebis

mimoweris Semowmebis efeq-
tiani gasaCivrebis samarT-
lebrivi safuZveli iqneboda.

poloneTis kanoni nebas rTavs
sisxlis samarTlis saqmiT
dakavebul organoebs, gana-
xorcielon patimarTa mimo-
weris avtomaturi Semowmeba.

Sedegad, kanonma ar gan-
sazRvra im pirTa kategorie-
bi, romlebTanac patimars See-
Zlo mimowera. Sesabamisad,
ombudsmenTan mimowera aseve
eqvemdebareboda Semowmebas.

Sesabamisi debulebebi ar ad-
gens Semowmebis ganxorcile-
bis principebs, gansakuTre-
biT, isini ar azustebs xerxsa
da drois farglebs, romel-
Sic is unda ganxorcieldes.

vinaidan Semowmeba avtoma-
turi iyo, administracia ar
iyo valdebuli, patimri-
saTvis gaecno dasabuTebuli
gadawyvetileba, Semowmebis
ganxorcielebis mizezebis
Sesaxeb.104

103 Niedbala v. Poland, 2000 wlis 12 ivlisis
ganaCeni.

104 Niedbala v. Poland, 2000 wlis 12 ivlisis
ganaCeni, 81-e punqti.
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amitomac, zemoT xsenebulis
gaTvaliswinebiT, sasamarTlom
daadgina, rom poloneTis kanons
gonivruli sizustiT ar miuTiTebia
sajaro xelisuflebisaTvis miniWe-
buli Sesabamisi diskreciis ganxor-
cielebis sferosa da xasiaTze pa-
timarTa mimoweris kontrolTan
dakavSirebiT, ramac gamoiwvia me-8
muxlis me-2 punqtis darRveva.

2.2.2.SezRudva emsaxureba
Tu ara kanonier mizans?

maSin rodesac SezRudva kanonis
Sesabamisad dadgindeba, sasamarT-
lo gadava im sakiTxis ganxilvaze,
emsaxureba Tu ara igi kanonier
mizans me-8 muxlis me-2 punqtis
WrilSi. me-8 muxlis me-2 punqti
moicavs mizanTa nusxas, romlis
Tanaxmadac saxelmwifos SeuZlia
daeyrdnos SezRudvasTan dakav-
SirebiT. ase magaliTad, saxelmwi-
fos SeuZlia warmoadginos Semdegi
argumentebi:

individebTan dakavSirebuli
informaciis Segroveba da

Senaxva warmoadgens “erovnuli
uSiSroebis interesebs~;

patimarTa mimoweris Semowme-
ba miznad isaxavs “uwesrigobis
an danaSaulis~ Tavidan
acilebas;

sacxovreblidan, romelSic
bavSvebis uflebebi irRveva,
maTi gadayvana an uari erTi
mxaris meurveobaze miznad
isaxavs “janmrTelobis an
zneobis~ an “sxvaTa uflebaTa
da TavisuflebaTa dacvas~, an

gaZevebasa da deportacia-
sTan dakavSirebuli brZaneba
emsaxureba ”qveynis ekono-
mikuri keTildReobis~
interesebs.

mopasuxe saxelmwifos ekisre-
ba gansazRvros SezRudvis miza-
ni  an miznebi, da is faqti, rom daS-
vebuli SezRudvis safuZveli ise-
Ti farToa – magaliTad erovnuli
uSiSroebis interesebisas – imas
niSnavs, rom saxelmwifos SeuZlia
xSirad moiSvelios es mizani
SezRudvis gasamyareblad. ganmc-
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xadebeli xSir SemTxvevaSi asa-
Civrebs, rom saxelmwifos mier war-
modgenili mizezi ar aris SezRud-
vis motivirebis “realuri~ mizezi,
Tumca sasamarTlom mizanmimarTu-
lad ar miiRo es saCivari. faqtobri-
vad, sasamarTlos SeeZlo mcire
yuradReba mieqcia saxelmwifos
mier warmodgenili miznebisaTvis,
rogorc misi qmedebis safuZveli da
xSirad warmodgenili miznebis kon-
densirebas axdens – rogoricaa
janmrTelobisa da zneobis da sxva-

Ta uflebaTa da TavisuflebaTa
dacva – erT mizanSi.105 amitomac,
umetes SemTxvevebSi sasamarTlo
dauSvebs, rom saxelmwifoebi mo-
qmedebdnen saTanado mizniT da
amitomac sasamarTlo iSviaTad,
Tuki saerTod ganaxorcielebs amas,
ukuagdebs mopasuxe saxelmwifos
mier warmodgenil samarTlebriv
miznebs, im SemTxvevebSic ki, rode-
sac ganmcxadebeli amas eWvis qveS
ayenebs.

105 ix. Open Door Counselling v. Ireland, 1992
wlis 29 oqtombris ganaCeni.

106 Handyside v. the United Kingdom, 1976 wlis
7dekembris ganaCeni.

2.2.3. SezRudva aucilebelia Tu ara demokratiul sazogadoebaSi?

me-8 muxlis testis bolo safe-
xuri imaSi mdgomareobs, rom gan-
sazRvros aris Tu ara SezRudva
“aucilebeli demokratiul sazoga-
doebaSi.~

ra aris “aucilebelias~ mniSvneloba

aSkarad ar aris sakmarisi, rom

saxelmwifos gaaCndes “garkveuli~
mizezi RonisZiebebis misaRebad,
ramac gamoiwvia Careva, vinaidan
Careva unda iyos “aucilebeli~.
“aucilebelias~ mniSvnelobasTan
dakavSirebiT, sasamarTlom ganac-
xada saqmeSi Handyside v. the United
Kingdom106 rom, maSin rodesac

 “igi ar warmoadgens sityva “imperatiulad aucilebelia~-s sinonims
... da arc iseTi mobiluroba gaaCnia, rogorc Semdeg gamoTqmebs:
“dasaSvebi~, “Cveulebrivi~, “xelsayreli~, “gonivruli~ an “sasurveli~.
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amitomac terminis “aucilebelia~-
s, romelic emsaxureba proporciu-
lobis politikis gatarebas, zed-
metad mkacri da mravlismomcveli
zogadi  ganmarteba uaryofil iqna
sasamarTlos mier.

demokratiuli sazogadoebis maxa-
siaTebeli elementebi

SeiZleba gasakviric iyos, rom
sasamarTlom detalurad ar aRwera
Tu ras miiCnevs igi demokratiuli
sazogadoebis Tvisebad. TumcaRa,
saqmeSi Dudgeon v. the United Kingdom108

sasamarTlom imsjela Semwynare-
blobisa da farTo azrovnebis
Sesaxeb, rogorc demokratiuli sa-
zogadoebis or niSanTvisebaze.
me-8 muxlis konteqstSi sasa-
marTlom xazi gausva demokratiul
sazogadoebaSi kanonis uzenaesobis
mniSvnelobasa da konvenciiT gan-
mtkicebuli uflebebis TviTneburi

SezRudvis aRkveTis saWiroebas.
damatebiT, sasamarTlos Tanaxmad,
konvenciis mizania SeinarCunos da
ganamtkicos demokratiuli sazoga-
doebis idealebi da Rirebulebe-
bi.109 TumcaRa, saboloo jamSi, Tu ra
aris aucilebeli demokratiul sa-
zogadoebaSi me-8 muxlis miznebi-
saTvis, gansazRvrulia individu-
aluri uflebebisa da sazogadoe-
bis interess Soris balansis dad-
geniT, proporciulobis principis
gamoyenebiT.

ra aris proporciulobis principi?

mTlianobaSi, proporciulobis
principi aRiarebs, rom adamianis
uflebebi ar aris absoluturi da,
rom individis uflebebis ganxor-
cieleba yovelTvis unda Semowm-
des ufro farTo sazogadoe-
brivi interesiT.  xsenebuli prin-
cipi aris erTi mimarTuleba,

107 Olsson v. Sweden, 1988 wlis 24 martis
ganaCeni.

108 Dudgeon v. the United Kingdom, 1981 wlis
22 oqtombris ganaCeni, 53-e punqti.

109 Soering v. the United Kingdom, 1989 wlis
7 ivlisis ganaCeni, 84-e punqti.

sasamarTlom saqmeSi Olsson v. Sweden107 daadgina:

“... aucileblobis cneba gulisxmobs, rom SezRudva unda warmoadgen-
des mwvave socialur saWiroebas da, gansakuTrebiT ki, proporciuli
iyos dasaxul kanonier mizanTan”.
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ganacxadis sivrceSi amJamad far-
Tod gamoiyeneba. sasamarTlo
xSirad imeorebs:

“is, rac konvencias mudmivad gasdevs, aris samarTliani balansis  Zeb-
na sazogadoebis zogadi interesis moTxovnebsa da individis funda-
menturi uflebebis dacvis moTxovnebs Soris”.110

noebs gaaCndaT Tu ara “Sesabamisi
da sakmarisi mizezebi~ sadavo
RonisZiebebis gamosayeneblad.111

imis gadawyveta SezRudva pro-
porciulia Tu ara mizanTan war-
moadgens kompleqsur process,
romelic moicavs mravali faq-
toris ganxilvas. xsenebuli
moicavs interess daculi iyo
SezRudvisagan, SezRudvis simka-
cresa da mwvave socialur saWiroe-
bas, romelic saxelmwifom unda
daakmayofilos.

magaliTad, im interesTan
dakavSirebiT, romelic exeba
Carevisagan dacvas , sasa-
marTlom saqmeSi  Dudgeon v.
the United Kingdom112  miuTiTa,
rom sqesobrivi urTierTobe-
biT piradi sargeblobis
SezRudvis gamarTleba

romelSic es balansia miRweuli da
misi gamoyeneba konvenciis Tanax-
mad sasamarTlos winaSe Setanili

rogor xdeba proporciulobis
principis gamoyeneba me-8 muxlis
WrilSi?

qveynis Sida gadawyvetilebebis
me-8 muxlTan Sesabamisobis sakiT-
xis gadaxedvis mizniT, sasamarTlo
mimarTavs proporciulobis tests,
romelic moicavs individis ufle-
bebisa da saxelmwifos interese-
bis balansirebas. TumcaRa, sasa-
marTlo ar warmoadgens erovnuli
sasamarTloebis gadawyvetilebebis
gasaCivrebis instancias. aqedan
gamomdinare, igi Tavs ikavebs nebis-
mieri individualuri saqmis arsebiT
mxaresTan mimarTebaSi sakuTari
mosazrebis Canacvlebisagan. amis
nacvlad, sasamarTlos roli amis
gansazRvrisas SemdegSi mdgoma-
reobs: mTlianad saqmis gaTva-
liswinebiT, xelisuflebis orga-

110 Soering v. the United Kingdom, 1989 wlis
7 ivlisis ganaCeni.

111 Olsson v. Sweden, 1988 wlis 24 martis
ganaCeni.

112 Dudgeon v. the United Kingdom, 1981 wlis
22 oqtombris ganaCeni.
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dre isini, romlebic eZebs,
magaliTad, zneobis dacvas.
amasTan, yuradReba gasamax-
vilebelia im faqtzec, rom
demokratiuli sazogadoebis
xasiaTi mniSvnelovania,
rogorc es araerTgzis aRniS-
na sasamarTom, garantiebis
ganxorcielebisas, im mizniT,
rom dacul iqnes individi
uflebamosilebis TviTne-
burad gamoyenebisagan.

Sefasebis zRvari

naTelia, rom sasamarTlo ani-
Webs saxelmwifos Sefasebis zRvars
imis gadawyvetisas, me-8 muxlis
uflebaSi Careva gamarTlebulia
Tu ara am debulebis me-2 punqtis
Tanaxmad. Sefasebis zRvari, romli-
Tac aRWurvilni arian kompeten-
turi erovnuli organoebi, cvale-
badia da damokidebuli iqneba arse-
bul garemoebebze, gansaxilvel
sagansa da mis warmomavlobaze .
winamdebare saxelmZRvaneloSi
ukve  aRiniSna, rom Sefasebis
zRvris sferos gansazRvrisas

moiTxovda “gansakuTre-
bulad seriozul mizezebs~.
amitomac zogierTi ufleba
sxvebTan SedarebiT gan-
sakuTrebulad mniSvnelova-
nia, rac metad rTuls xdis
aseTi uflebebis SezRudvis
gamarTlebas.

rac Seexeba SezRudvis xasi-
aTs, naTelia, rom rac ufro
Sorsmimavali da sastikia
SezRudva, miT ufro myari
mizezebi moiTxoveba mis gasa-
marTleblad. ufro woniani
mizezebi esaWiroeba mSoblisa
da mzrunvelobis qveS myofi
bavSvis kontaqtis akrZalvis
gamarTlebas, vidre magali-
Tad, aseTi kontaqtis
SezRudvas.

mwvave socialuri saWiroe-
ba , romelic emsaxureba
SezRudvas, aseve moiTxovs
seriozul msjelobas da
erovnuli uSiSroebis dacvis
mizniT gamoyenebuli Ronis-
Ziebebi SeiZleba ufro ad-
vilad gamarTlebadi iyos, vi-
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gasaTvaliswinebeli faqtorebi
moicavs erTiani sistemis arsebobas
maRal xelSemkvrel saxelmwifoTa
kanonebs Soris; ganxilul sferos-
Tan dakavSirebul mgrZnobiare
sakiTxebsa da maRali xelSemkvre-
li saxelmwifoebis farglebSi arse-
bul wes-Cveulebebs, politikasa da
praqtikas Soris gansxvavebas.113

rogorc wesi, Sefasebis zRvris
sfero gansxvavdeba konteqstis Se-
sabamisad. ase magaliTad, igi gan-
sakuTrebulad farTod iqna dad-
genili iseT sferoebSi, rogori-
caa bavSvis dacva. am sakiTxTan mi-
marTebaSi sasamarTlom aRiara, rom
arsebobs gansxvavebuli midgomebi
bavSvis socialuri uzrunvelyofis
sakiTxsa da saxelmwifos mxridan
maRali xelSemkvreli saxelmwi-
foebis ojaxebSi saxelmwifos Care-
vasTan dakavSirebiT, da konvenci-
is WrilSi amgvari saqmeebis ganxil-
visas sasamarTlo iTvaliswinebs
xsenebuls, aZlevs ra saxelmwifo-
ebs diskreciis sazoms, rodesac am
sferoSi moqmedebs. garda amisa,
sasamarTlom aseve aRiara, rom,

erovnul doneze dadgenil
mgrZnobiare da kompleqsur saki-
TxebTan maTi siaxlovis gaTval-
iswinebiT, qveynis organoebi
ukeTes mdgomareobaSi imyofebi-
an, raTa moaxdinon TiToeuli
konkretuli saqmis garemoebaTa
Sefaseba da dasaxon yvelaze misa-
Rebi RonisZiebebi. magaliTad,
socialuri uzrunvelyofis
saqmeebSi, xelisuflebis erovnuli
organoebi sargebloben Sesabamis
pirebTan pirdapiri kavSiriT, im
konkretul safexurze, rodesac
socialuri uzrunvelyofis Ronis-
Ziebebi gaTvaliswinebulia an
dauyovnebliv maTi implementaciis
Semdgom. 114 Sedegad, moqmedebis
xasiaTTan dakavSirebiT saxelmwifo
sargeblobs diskreciis xarisxiT,
romliTac me-8 muxlis Sesabamisad
piradi da ojaxuri cxovrebis
pativiscema xdeba, rac asaxvas
hpovebs im gziT, rom Carevasa da mis
mizans Soris balansi Sefasebulia.

113 ix. zemoT.
114 Olsson (No. 2) v. Sweden , 1992 wlis 30

oqtombris ganaCeni.
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nawili II: materialuri kanonmdebloba

winamdebare gzamkvlevis meore
nawili detalurad ayalibebs me-8
muxliT daculi oTxi uflebis –
piradi da ojaxuri cxovrebis,
sacxovreblisa da mimoweris pa-
tiviscemis ufleba – Sesaxeb adami-
anis uflebaTa evropuli komisiisa
da sasamarTlos arsebul preceden-
tul samarTals. iqedan gamom-
dinare, rom mizani mdgomareobs
konkretuli RonisZiebebisa da

qmedebebis me-8 muxlTan Sesabami-
sobis sakiTxis aRweraSi, maSin
rodesac konvenciis safuZvelze
Seqmnil organoebs ar mouxdeniaT
yvela SesaZlo scenaris ganxilva,
es analizi ar SeiZleba amomwuravi
iyos. sasamarTlos mier preceden-
tuli samarTliT dafuZnebuli da
msjelobebis Sedegad Camoyali-
bebuli zogadi wesebi Sesabamisad
unda iqnes gamoyenebuli.

piradi cxovreba

piradi cxovrebis pativiscemis
uflebis Sesaxeb arsebuli prece-
dentuli samarTali moicavs sxva-
dasxva dargis farTo speqtrs: in-
formaciis Segroveba da Senaxva,
pirad informaciaze xelmisawvdo-
moba, saxelebis/gvarebis regulire-
basa da fizikuri da moraluri
xelSeuxeblobis sakiTxebs. mimowe-
rasTan dakavSirebuli sakiTxebi,
romlebic piradi cxovrebis Tanmx-

vedria, ganxilulia winamdebare
gzamkvlevis bolos calkeul
nawilSi.

piradi informaciis Segroveba

da Senaxva

saxelmwifos mxridan individis
Tanxmobis gareSe mis Sesaxeb pira-
di informaciis Segrovebis, Senax-
visa da gamoyenebis moculoba
damokidebuli iqneba me-8 muxlTan
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115 ganacxadi  #  5877/72, 1972 wlis 12
oqtomberi.

116 Friedl v. Austria, komisiis moxseneba, 1994
wlis 19 maisi, gv. 20.

mis Sesabamisobaze. amgvari Ronis-
Ziebebi, rogorc wesi, iyofa or ka-
tegoriad: danaSaulis aRkveTisa da
danaSaulis gamoZiebis Tu gaxsnis
mizniT policiis mxridan infor-
maciis Segroveba da Senaxva da
erovnuli uSiSroebis dacvis
mizniT uSiSroebis samsaxurebis
mxridan failebis warmoeba.

ra saxis informaciis
Segroveba da Senaxva
SeuZlia policias?

fotosuraTebi

policiis mxridan fotosuraTe-
bis gadaReba warmoadgens Tu ara
individebis pirad cxovrebaSi Care-
vas, damokidebulia imaze, Tu ram-
denad ganekuTvneba igi pirad saki-
Txebsa Tu sazogadoebriv SemTx-
vevebs, da amis Sedegad mopovebu-
li masalebi gaTvaliswinebuli iyo
Tu ara SezRuduli gamoyenebi-
saTvis, an kidev, ramdenad xelmi-
sawvdomi iyo igi farTo sazogadoe-
bisaTvis.115 saqme Friedl v. Austria 116

exeboda im faqts, rom venis polici-

is uwyebebma moaxdines fotosu-
raTebis gadaReba demonstraciis
msvlelobisas da misi dasrulebi-
sas, romelSic ganmcxadebeli
monawileobda. amis Semdgom, poli-
ciam daadgina ganmcxadeblis
pirovneba da moaxdina piradi mo-
nacemebis Cawera da msgavs SemTx-
vevebTan dakavSirebul adminis-
traciul failSi monacemebis Senax-
va. TumcaRa, komisiam ar daadgina,
rom xsenebuli qmedeba warmoadgen-
da piradi cxovrebis pativiscemis
uflebis SezRudvas da wina planze
wamowia misi gadawyvetilebis sami
mizezi:

ganmcxadeblis piradi cxo-
vrebis “Sida wreSi~ Carevas
adgili ar hqonda im gagebiT,
rom xelisuflebis organoebi
Sevidnen mis saxlSi da
moaxdines fotosuraTebis
gadaReba;

fotosuraTebi ganekuTvne-
boda sajaro SemTxvevas, ker-
Zod ki sazogadoebriv Senoba-
Si mravali piris Sekreba,
romelSic ganmcxadebeli
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nebayoflobiT iRebda mona-
wileobas;

maTi gadaReba moxda mxolod
da mxolod Sekrebis xasiaTi-
sa da masSi monawileTa mo-
qmedebis aRricxvis mizniT,
Sesabamis samarTaldar-

Rvevebze sagamoZiebo mo-
qmedebebis ganxorcielebis
TvalsazrisiT.

TumcaRa, saboloo daskvnis ga-
keTebisas, komisiam aseve gaiTvali-
swina is faqti, rom mTavrobam war-
moadgina Semdegi mtkicebulebebi:

“fotosuraTze gamosaxuli pirebi darCnen anonimurad, vinaidan maTi
fotoebis qveS ar arsebobs raime saxeli, Cawerili piradi monacemebi
da gadaRebuli suraTebi ar Sesula monacemTa damuSavebis sistema-
Si, monacemTa damuSavebis TvalsazrisiT ar momxdara fotosuraTe-
bze aRbeWdil pirTa identificireba”.

wina sisxlis samarTlis
saqmeebTan dakavSirebuli dosie

komisiam daadgina, rom wina sisx-
lis samarTlis saqmeebTan dakav-
Sirebuli dosies SenaxviT
gamowveuli individis pirad cxo-
vrebaSi Careva SedarebiT umniS-
vnelo xasiaTs atarebs da amito-
mac, Tanamedrove demokratiul sa-
zogadoebaSi SeiZleba CaiTvalos
saWirod danaSaulis aRsakveTad.117

saqmeSi Friedl v. Austria, xelisufle-
bis organoebma daadgines ganmcxa-

deblis piradoba sagzao moZraobis
wesebis darRvevisaTvis sisxlis
samarTlebrivi devnis ganxor-
cielebis mizniT, Tumca sisxlis
samarTlebrivi devna ar ganxor-
cielebula am danaSaulebis trivi-
aluri xasiaTis gaTvaliswinebiT.
komisiis Tanaxmad, Sesabamisi iyo,
rom mopovebuli informacia moTa-
vsebuli iyo mxolod da mxolod
zogad administraciul failSi,
riTac ganxorcielda Sesabamisi
movlenebis Cawera, da ar momxdara
monacemTa damuSavebis sistemaSi

117 ganacxadi #  1307/61, 1962 wlis 4
oqtomberi, koleqcia 9, gv. 53.
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informaciis moTavseba. rodesac
sapirispiro simarTles Seesabameba,
maSin me-8 muxlis SezRudvis Sesa-
bamisobis sakiTxi Tavidan unda
iqnes ganxiluli.

teroristul saqmianobasTan
dakavSirebuli dokumentebi

informacia, romelic policias
SeuZlia kanonierad Seinaxos Tavis
dokumentebSi, moicavs rogorc
wina samarTaldarRvevebTan dakav-
Sirebul dokumentebs, aseve gamo-
Ziebisas mopovebul informacias,
maSin rodesac piris mimarT sisxlis
samarTlebrivi devna ar warmoebs
da ar arsebobs gonivruli eWvi Se-
sabamisi individis winaaRmdeg nebi-
smier konkretul samarTaldar-
RvevasTan dakavSirebiT. es uka-
naskneli specialurad daSvebulia,
sadac gansakuTrebulma ganxil-
vebma, rogoricaa organizebul
terorizmTan brZola, SeiZleba
gaamarTlos Sesabamisi materia-
lis SenarCuneba.

saqmeSi McVeigh v. the United

Kingdom118 ganmcxadeblebi da-
kiTxes, gaCxrikes, auRes Ti-
Tis anabeWdebi da moaxdines
maTi fotografireba, tero-
rizmis winaaRmdeg brZolis
Sesaxeb kanonmdeblobis Sesa-
bamisad. isini amtkicebdnen,
rom Sesabamisi dosies
Semdgomi SenarCuneba maT pi-
rad cxovrebaSi Carevaa. Tum-
caRa, komisiam gaiziara mo-
sazreba, rom es informacia
mniSvnelovani iyo uSiSroe-
bis miznebisaTvis da rom ar-
sebobda terorizmTan brZo-
lis mwvave socialuri
saWiroeba, ramac gadawona
ganmcxadebelTa uflebis
SezRudva, rac sasamarTlom
am SemTxvevaSi marTlzomi-
erad CaTvala.

saqmeSi Murray v. the United
Kingdom 119 dakavebasTan
dakavSirebuli ganmcxa-
deblis piradi monacemebisa
da fotosuraTis aRricxva
CaiTvala teroristuli
danaSaulis gamoZiebis

118 McVeigh, O’Neill and Evans v. the United
Kingdom, 1981 wlis 18 marti, DR 24, gv. 15.

119 Murray v. the United Kingdom, 1994 wlis
28 oqtombris ganaCeni.
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procesis kanonier CarCoebSi
arsebulad. sasamarTlos
Tanaxmad, arcerTi Cawerili
piradi monacemi ar aRmoCnda
dakavebasTan da dakiTxvis
procedurebTan Seusabamo.
xsenebuli saqme gviCvenebs,
rom sasamarTlo yuradRebiT
Seiswavlis im informaciis
xasiaTsa da moculobas,
romlis Cawerac moaxdines
policiisa da uSiSroebis
Zalebma, rac eqvemdebareba
Sefasebis farTo zRvars,
romelic, rogorc wesi,
gamoiyeneba aseT saqmeebSi.

erovnuli uSiSroebis
dacvis mizniT piradi
informaciis Segroveba

sasamarTlom ganaviTara mo-
sazreba, rom erovnuli uSiSroebis
dacvisaTvis saxelmwifoebs unda
hqondeT kanonebi, romlebic xe-
lisuflebas aniWebs uflebamo-
silebas, Seagrovos da Seinaxos
informacia sazogadoebisaTvis
xelmiuwvdomel dosieSi.120 sasa-

marTlo aseve daeTanxma
mosazrebas, rom xelisuflebas
unda SeeZlos am informaciis
gamoyeneba erovnuli uSiSro-
ebisaTvis mniSvnelovan Tanamde-
bobebze kandidatTa vargisianobis
Sesafaseblad. saxelmwifos
valdebuleba aris, daadginos aseTi
gamonaklisi pirobebi da specia-
luri Tanamdebobebi. TumcaRa,
amgvar saqmeebSi sasamarTlom ga-
nacxada, rom darRvevis winaaRm-
deg adekvaturi da efeqtiani ga-
rantiebis arseboba uzrunvelyo-
fil unda iqnes. sasamarTlom dama-
tebiT aRniSna, rom xsenebuli garan-
tiebis arseboba aucilebelia im
riskis gaTvaliswinebiT, rom
“erovnuli uSiSroebis dacvisaTvis
arsebuli saidumlo TvalTvalis
sistema Zirs uTxris an anadgurebs
demokratias misi dacvis safuZ-
velze~.121 amitomac, saxelmwifoebs
sanacvlod unda gaaCndeT garantie-
bis adekvaturi sistema, romelic
saxelmwifos mxridan uflebamo-
silebis borotad gamoyenebisa da
me-8 muxlis darRvevis  aRkveTis
mizniT dacvis minimalur stan-
dartebs uzrunvelyofs.

120 Leander v. Sweden, 1987 wlis 26 martis
ganaCeni, 59-e punqti.

121 Leander v. Sweden, 1987 wlis 26 martis
ganaCeni, me-60 punqti.
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ra saxis procesualuri
garantiebis saWiroeba arsebobs?

saqmeSi Leander v. Sweden122 sasa-
marTlom detalurad imsjela indi-
vidis me-8 muxlis dacvisaTvis
saWiro procesualuri garantiebis
xasiaTze. ganmcxadebels uari eTq-
va mudmivi samuSaos miRebaze da ga-
Tavisuflebul iqna droebiTi samu-
Saodan im mizeziT, rom konkretu-
li saidumlo informaciis arse-
bobam, xelisuflebis SexedulebiT,
aqcia igi arasaimedo adamianad. igi
asaCivrebda im faqts, rom am infor-
maciis Senaxvam da gavrcelebam,
iseve rogorc sawinaaRmdegos mtki-
cebis SesaZleblobis micemaze uar-
ma, gamoiwvia me-8 muxlis 1-li pun-
qtiT garantirebuli misi piradi
cxovrebis pativiscemis uflebis
darRveva. maSin rodesac sasamarT-
lom Tanxmoba gamoTqva, rom kadre-
bis kontrolisa da marTvis sistema
warmoadgenda ganmcxadeblis pirad
cxovrebaSi Carevas, sasamarTlom
daadgina, rom xsenebuli aucilebe-
li iyo demokratiul sazogadoeba-

Si ganmcxadeblis uflebebis dar-
Rvevisagan dacvis mizniT arsebul
garantiebTan dakavSirebiT.

im nusxidan, romelic Tormet
garantias moicavs da, romelic, Sve-
deTis mTavrobis Tanaxmad warmoad-
gens darRvevis winaaRmdeg adekva-
tur garantiebs, sasamarTlom gan-
sakuTrebuli yuradReba gaamaxvi-
la mTel rig debulebebze, rom-
lebic SemuSavebul iqna   kadrebis
kontrolisa da marTvis sistemis
uaryofiTi gavlenis gardauval
minimumamde Semcirebaze. esenia:

Tumca policiis erovnuli sa-
bWo sargeblobda diskreci-
iT, Tu ra saxis informacia
SeiZleba moTavsebuliyo
dosieSi, xsenebuli regu-
lirdeboda kanoniT da
mTavrobis mier gamocemuli
instruqciebiT ganisazRvre-
boda;

policiis saidumlo dosieSi
informaciis moTavseba Sem-
deg moTxovnebs eqvemdebare-
boda: informacia esaWiroe-
boda policiis konkretul

122 Leander v. Sweden, 1987 wlis 26 martis
ganaCeni.
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ganyofilebas da gamiznuli
iyo “erovnuli uSiSroebis
winaaRmdeg mimarTuli samar-
TaldarRvevebis~ aRkveTisa
Tu aRmoCenisaTvis;

dadgenil iqna, rom Sesabami-
si kanoni Seicavs konkretul
da detalur debulebebs, Tu
ra saxis informaciis gadace-
ma SeiZleba, xelisuflebis
romel organoebs SeiZleba
Seatyobino informacia, ra
garemoebebSi SeiZleba am Set-
yobinebis gagzavna da ra pro-
ceduras unda mimarTos
policiis erovnulma sabWom,
rodesac iRebs gadaw-
yvetilebas informaciis
gacemasTan dakavSirebiT;

da bolos, policiis saidumlo
dosieSi arsebuli informaci-

is gamoyeneba piradi kontro-
lis farglebs gareT SezRudu-
li iyo, rogorc amas praqtika
gviCvenebs, generaluri
prokuraturis saqmeebTan mi-
marTebaSi da SvedeTis mo-
qalaqeobis miRebasTan dakav-
Sirebul saqmeebze.123

saqmeSi Leander v. Sweden sasamarT-
lom gansakuTrebuli mniSvneloba
mianiWa im faqts, rom sistemis jero-
vani zedamxedveloba daevala par-
lamentsa da damoukidebel insti-
tutebs, rogoricaa: iusticiis kan-
cleri, saparlamento ombudsmeni da
marTlmsajulebis saparlamento ko-
miteti.124

damatebiT, policiis erovnuli
sabWos operirebis TvalsazrisiT,
sasamarTlom mniSvnelovnad miiCnia,
rom sabWos parlamentis wevrebi

123 Leander v. Sweden, 1987 wlis 26 martis
ganaCeni, 62-e punqti.

124 Leander v. Sweden, 1987 wlis 26 martis
ganaCeni, 65-e punqti.

“monawileobdnen yvela im gadawyvetilebis miRebis procesSi momT-
xovni uwyebis sasargeblod gaices Tu ara informacia. kerZod ki, Ti-
Toeuli maTgani aRWurvilia vetos uflebiT, romlis gamoyenebac av-
tomaturad aRukveTavs sabWos informaciis gacemas. aseT SemTxveveb-
Si, informaciis gacemaze gadawyvetileba SeiZleba miRebul iqnes
mTavrobis mier da, mxolod amis Semdgom, Tu sakiTxi maT winaSe iqneba
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erTad aRebuli, SvedeTis ka-
drebis kontrolisa da marTvis
sistemaSi arsebuli garantiebi am
saqmeSi sakmarisad CaiTvala me-8
muxlis me-2 punqtis moTxovnebis
dasakmayofileblad. mTlianobaSi,
sasamarTlo individualurad
gaiTvaliswinebs TiToeuli saqmis
arsebiT mxares da Tavs Seikavebs
sxva iurisdiqciebis sistemebze
miniSnebebis gakeTebisagan. amgva-
rad sasamarTlos rols warmo-
adgens imis gansazRvra, scdeba Tu
ara winamdebare saqmeSi arsebuli
mokvlevis sistema konvenciis ga-
rantiebiT dadgenil sazRvrebs da
amyarebs Tu ara igi kompromiss
demokratiuli sazogadoebis in-
teresebis dacvasa da individis
uflebebs Soris.

saxelmwifos xelT arsebuli
piradi monacemebis
xelmisawvdomoba

xSir SemTxvevebSi piradi infor-
maciis Semcveli saxelmwifo dosies
gacnobis SeuZleblobam SeiZleba
wamoWras pirad cxovrebasTan
dakavSirebuli sakiTxebi da ara im
faqtma, rom es monacemebi inaxeba
saxelmwifos CanawerebSi. saqmeSi
Gaskin v. the United Kingdom126  ganm-
cxadebelma, romelic adreuli
asakidan saxelmwifo meurveobis
qveS imyofeboda da rCeboda meur-
veobis qveS, sanam zrdasruli
adamiani gaxdeboda, moisurva,
gacnoboda mis Sesaxeb arsebul
dosies, romelic exeboda saxelm-
wifo meurveobis qveS misi iq yofnis
periods. Leander-is saqmis
sapirispirod, Gaskin-is saqmeSi gan-
mcxadebelma ar gaasaCivra is faqti,
rom saxelmwifom informacia mis

125 Leander v. Sweden, 1987 wlis 26 martis
ganaCeni, 65-e punqti.

126 Gaskin v. the United Kingdom, 1989 wlis 7
ivlisis ganaCeni.

warmodgenili policiis erovnuli komisris an erT-erTi parlamenta-
ris mier. warmodgenili pirdapiri da marTlzomieri kontroli do-
sies yvelaze mniSvnelovan aspeqtze – informaciis gacema – uzrun-
velyofs ukanono qmedebebis winaaRmdeg ZiriTad garantiebs.”125
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Sesaxeb Seagrova da Seinaxa. amis magi-
vrad, man gaasaCivra is faqti, rom
saxelmwifo organos mxridan aseT
informaciaze Seuferxebel xelmi-
sawvdomobaze uari warmoadgenda misi
piradi cxovrebis pativiscemis Seus-
ruleblobas me-8 muxlis WrilSi. sasa-
marTlom yovelgvari dabrkolebis
gareSe gadawyvita, rom am dosieSi
arsebuli informacia exeboda ganmc-
xadeblis pirad da ojaxur cxovrebas
da xelmisawvdomobis ararsebobam
wamoWra sakiTxi me-8 muxlis WrilSi.
sasamarTlom Semdeg imsjela im
sakiTxze, dadgenil iqna Tu ara
samarTliani balansi sazogadoebis
zogad interesebsa – socialuri
uzrunvelyofis dosies konfi-
dencialuri sistemis SenarCuneba -
da individis interesebs  miuw-
vdebodes xeli mis pirad cxovre-
basTan dakavSirebul informaciaze –
Soris. am ukanasknelTan daka-
vSirebiT sasamarTlom aRniSna, rom
ganmcxadeblis mdgomareobaSi myof
pirebs aqvT konvenciiT daculi
“sasicocxlo interesi~ iseTi infor-
maciis miRebaSi, rac aucilebelia

maTTvis, rom icodnen TavianTi bavS-
vobisa da ganviTarebis Sesaxeb. Tum-
caRa, rac Seexeba zogad interess,
sasamarTlom xazi gausva obieqturi
da sando informaciis miRebasa da
saxelmwifos arqivis konfiden-
cialuri sistemis SenarCunebas
Soris arsebiTi kavSiris arsebobas.
Sedegad, sasamarTlom daadgina, rom
sistema, romelic dosieze xelmisawv-
domobas damokidebuls xdis infor-
maciis gamcemi moxelis mxridan
Tanxmobis gacemaze, sul mcire, prin-
cipSi SesabamisobaSi modis me-8
muxlTan. TumcaRa, garkveul SemTx-
vevebSi vawydebiT problemebs indi-
vidis interesebis uzrunvelyofisas,
magaliTad, rodesac individi iTxovs
mis pirad da ojaxur cxovrebasTan
dakavSirebul dosieze xelmisawvdo-
mobas, maSin rodesac dosies gamcem
moxelesTan ar xerxdeba daka-
vSireba an kidev aramarTlzomi-
erad acxadebs uars dosies
gacemaze. sasamarTlos Tanaxmad,
amgvari sistema mxolod im SemTxveva-
Si iqneba Sesabamisi proporciulobis
principTan, Tu
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“igi iZleva imis SesaZleblobas, rom damoukideblma organom gamo-
itanos saboloo gadawyvetileba gaices Tu ara xelmisawvdomobis
nebarTva im SemTxvevebSi, rodesac informaciis gamcemi moxele ar
pasuxobs an uars acxadebs Tanxmobis gacemaze”.127

amgvari procedurebis ararse-
bobis SemTxvevaSi sasamarTlo ad-
gens me-8 muxlis darRvevas.

piradi monacemebis mesame

mxarisaTvis an

sazogadoebisaTvis gamJRavneba

piradi monacemebis dacva war-
moadgens fundamentur mniSvnelo-
bas piris mier piradi da ojaxuri
cxovrebiT sargeblobis sakiTxSi da
Sedegad, misi sazogadoebisaTvis an
mesame mxarisaTvis gamJRavneba
warmoadgens pirad cxovrebSi
Carevas. amasTan, am qmedebis
gamarTleba nakleb sirTulesTan
aris dakavSirebuli, vidre misi
Senaxva. zogadad, sazogadoebriv-
ma interesma gamJRavnebasTan
dakavSirebiT unda gadawonos
individis piradi cxovrebis
xelSeuxeblobis ufleba,
dasaxuli miznisa da misi Tanmxlebi
garantiebis gaTvaliswinebiT.

gamJRavneba danaSaulis
gamoZiebisa da sisxlis
samarTlebrivi devnis dros

saqmeSi Doorson v. the Netherlands128

komisiam ganixila is sakiTxi, rom
pirad cxovrebaSi Careva, rac
policiis dosiedan ganmcxadeblis
fotosuraTis mesame pirebisaTvis
Cvenebam gamoiwvia, gamarTlebuli
iyo Tu ara me-8 muxlis me-2 punqtis
Tanaxmad. sasamarTlom daadgina,
rom Careva, romelic miznad
isaxavda danaSaulis aRkveTas,
Semdegi mizezebis gamo proporci-
ulad CaiTvala xsenebul mizanTan:

fotosuraTi gamoyenebuli
iyo mxolod da mxolod saga-
moZiebo mizniT;

zogadad xelmisawvdomi iyo
sazogadoebisaTvis; da

policiis mxridan fotosu-
raTis gadaReba moxda wina

127 Gaskin v. the United Kingdom, 1989 wlis 7
ivlisis ganaCeni, 49-e punqti.

128 Doorson v. the Netherlands, 1993 wlis 29
noemberi, DR 75, gv. 231.
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dakavebis dros kanonis moT-
xovnebis sruli dacviT da
amitomac, ara im gziT, rom
gamoewvia mis pirad cxovreba-
Si Careva.

policiis mxridan presisaTvis
informaciis gamJRavneba

policiis mxridan presisaTvis
dakavebis detalebis gamJRavneba
SesaZloa problematuri iyos  da
damokidebulia saqmis garemoebe-
bze. 1995 wels ganmcxadebelma
gaasaCivra is detalebi, romlebic
daibeWda presaSi misi dakavebis
Semdgom (igi biWunas mimarT garyv-
nil ZaladobaSi iyo eWvmitanili).
ganmcxadeblis mtkicebiT, misi sax-
lidan policiis mier didi odeno-
biT bavSvis pornografiis kon-
fiskaciam daarRvia misi piradi
cxovrebis pativiscemis ufleba. igi
asaCivrebda im faqts, rom policiam
presas araswori detalebi miawoda
im detalebTan erTad, romlis meS-
veobiTac mis samezoblos SesaZle-
bloba miecemoda amoecnoT igi. ko-
misiam daadgina, rom im SemTxvevaSi

Tuki Carevas hqonda adgili, igi ga-
marTlebuli iyo rogorc movlena-
Ta faqtobrivi mokle mimoxilva ,
rac emsaxureboda kanonier mizans
– sazogadoebis informirebas zoga-
di interesis sakiTxebTan dakav-
SirebiT.

samedicino monacemebisa da
konfidencialuri
informaciis gamJRavneba

sasamarTlos Tanaxmad, kon-
venciis maRali xelSemkvreli sa-
xelmwifoebis samarTlebriv
sistemaSi sasicocxlo princips
warmoadgens samedicino monaceme-
bis konfidencialurobis dacva.129

misi mniSvneloba exeba ara mxolod
individis pirad cxovrebas, aramed
samedicino profesiisa da zogadad
janmrTelobis dacvis sistemaSi mis
konfidencialurobas. Sesabamisad,
konfidencialurobis daucvelo-
bam SeiZleba is pirebi, romelTac
esaWiroebaT samedicino daxmareba,
iqamdec miiyvanos, rom Tavi
Seikavon Sesabamisi mkurnalobis
miRebisaTvis saWiro piradi in-129 Z v. Finland, 1997 wlis 25 Tebervali.
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formaciis gamJRavnebisagan an
pirvel rigSi aseTi daxmarebis
Ziebisagan. xsenebuli, rogorc
sasamarTlom aRniSna, ara mxolod
safrTxeSi Caagdebs maT
janmrTelobas, aramed, rodesac
saqme gvaqvs gadamdeb daavadebebTan,
mTeli sazogadoebis janmrTelobas
daayenebs safrTxis winaSe.

ra garemoebebSi aris dasaSvebi
samedicino monacemebis gamJRavneba

saqmeSi  Z v. Finland130  ganmcxade-
beli asaCivrebda im faqts, rom misi
samedicino monacemebi, maT Soris
adamianis imunodeficitis (HIV)
statusi, gamoaSkaravebuli iqna
sisxlis samarTlwarmoebis mizniT,
ramac gamoiwvia misi piradi cxovre-
bis pativiscemis uflebis darRveva
me-8 muxlis WrilSi. xsenebuli ar-
gumentaciis safuZvelze sasamarT-
lom daadgina:

TumcaRa, sasamarTlo aseve dae-
Tanxma, rom samedicino monaceme-
bis konfidencialurobis dacvas-
Tan dakavSirebuli pacientisa da
sazogadoebis interesebi mTlia-
nobaSi SeiZleba gadawonos
danaSaulis gamoZiebisa da sisx-
lis samarTlebrivi devnis in-

teresma da sasamarTlo samarTal-
warmoebis sajaroobam. TiToeuli
saqme arsebiTad unda iqnes ganxilu-
li da gaTvaliswinebul unda iqnes
Sefasebis zRvari, romliTac
saxelmwifo sargeblobs am sferoSi.

saqmeze Z v. Finland sasamarTlom
daaskva, rom mowmis samedicino mo-

130 Z v. Finland , 1997 wlis 25 Tebervali.
131 Z v. Finland, 1997 wlis 25 Tebervali,

96-e punqti.

“adamianis imunodeficitis (HIV) statusTan dakavSirebuli  infor-
maciis metad intimuri da mgrZnobiare xasiaTidan gamomdinare, nebi-
smieri saxelmwifo RonisZieba, romelic  aiZulebs pacients misi
Tanxmobis gareSe gaandos vinmes aseTi informacia an aseTi informacia
gamJRavnebul iqnes, evropuli sasamarTlos mxridan yvelaze yura-
dRebian Seswavlas moiTxovs, rogorc amas efeqtiani dacvis uzrun-
velsayofad SemuSavebuli garantiebis ganxorcielebis safuZvelze
aqvs adgili”.131
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nacemebis gamJRavneba “aucilebeli~
iyo me-8 muxlis me-2 punqtis
mniSvnelobiT, sasamarTlo proce-
sis warmoebis miznebisaTvis. Tum-
caRa, sasamarTlom daadgina, rom
saapelacio sasamarTlos ganaCen-
Si mowmis saxelis/gvarisa da misi
imunodeficitis (HIV) statusis
gamoqveyneba ar emsaxureboda
kanonier mizans. konvenciis me-8
muxlis darRveva aseve dadginda im
faqtze dayrdnobiT, rom damnaSavis
dosie, romelic Seicavda ganmcxa-
deblis samedicino monacemebis
(adamianis imunodeficitis (HIV)
statusi) detalebs, sazogadoebi-
saTvis xelmisawvdomi xdeboda 10
wlis Semdgom, maSin rodesac Sesa-
bamisi piri SeiZleba kvlav cocxali
yofiliyo.

sadazRvevo kompaniisaTvis samed-
icino monacemebis gamJRavneba

saqmeSi MS v. Sweden132 sasamarT-
lom daadgina, rom saxelmwifos
samedicino dawesebulebebis mxri-
dan momCivanis samedicino istori-
asTan dakavSirebuli detalebis

socialuri dazRvevis dawesebule-
bebisaTvis gadacema legitimur xa-
siaTs atarebda. xsenebuli Ronis-
Zieba proporciuli iyo, vinaidan
gamJRavnebuli detalebi preten-
ziasTan Sesabamisi iyo, arsebobda
konfidencialurobis valdebule-
ba da danaSaulis CadenisaTvis dad-
ga momsaxure personalis samo-
qalaqo da sisxlis samarTlebrivi
pasuxismgeblobis sakiTxi.
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saxelebi/gvarebi

sasamarTlos midgoma

Tumca piradi saxelebis/gvare-
bis regulirebasTan dakavSirebuli
sakiTxebi xvdeba piradi da ojaxu-
ri cxovrebis farglebSi me-8 mux-
lis Tanaxmad, is faqti, rom sasa-
marTlos arasodes daudgenia am
debulebis darRveva am sferoSi,
imaze metyvelebs, rom am sakiTxze
ar Rirs yuradRebis gamaxvileba.
pirvel rigSi, gamomdinare iqedan,
rom maRali xelSemkvreli saxelm-
wifoebis farglebSi arsebobs pata-
ra erTiani sistema gvaris Secvlisa
da arCevis nebarTvaze dawesebul
SezRudvebTan dakavSirebiT,
sasamarTlo Sefasebis farTo
zRvars awesebs am sferoSi. damate-
biT, sasamarTlom ganacxada, rom
arsebobs misaRebi sazoga-
doebrivi interesebis amsaxveli
mosazrebebi, romlebic SeiZleba
gamoyenebul iqnes gvaris
Secvlisa da arCevis SezRudvebis
regulirebis gasamarTleblad.

xsenebuli moicavs:

gvarebis stabilurobisaTvis
miniWebul mniSvnelobas;

mosaxleobis zust registra-
cias;

piradobis damadasturebel
saSualebebTan dakavSirebul
garantiebs; da

konkretuli gvaris matare-
blebis dakavSireba Sesabamis
ojaxTan.

miuxedavad imisa, rom amgvari
SezRudvebi CaiTvala piradi cxo-
vrebis pativiscemis uflebasTan
Sesabamisad, qorwinebasTan dakav-
SirebiT mamakacebsa da qalebTan
mimarTebaSi gansxvavebuli wesebis
gamoyeneba CaiTvala diskrimina-
ciad da gamoiwvia me-14 muxlis dar-
Rveva me-8 muxlTan erTad.133

132 MS v. Sweden, 1997 wlis 27 agvisto.
133  Burghartz v. Switzerland , 1994 wlis 22

Tebervali.
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gvarebis Secvla

saqmeSi Sterjna v. Finland fineli
ganmcxadebeli asaCivrebda im
faqts, rom fineTis kanonmdebloba
ar iTvaliswinebda gvaris Secvlis
uflebas, rac arRvevda me-8 muxls.
kerZod ki, man ganacxada, rom misi
Sveduri gvari dakavSirebuli iyo
rig problemebTan da finur enaze
molaparakeebi araswored gamoTq-
vamdnen mis gvars, rac dakavSirebu-
li iyo fostis dagvianebasTan da
gamoiwvia misi zedmetsaxeli. Tum-
caRa, sasamarTlo ar iyo darwmune-
buli, rom misi gvari gansakuTrebul
uxerxulobas iwvevda an Taviseburi
iyo. amasTan, sasamarTlom aRniSna,
rom mravali gvari iwvevs zedmetsa-
xels da damaxinjebas.

saxelebis registracia

saqmeSi Guillot v. France sasamarT-
lom daadgina, rom bavSvis “Fleur de
Marie”-is saxeliT registraciis
akrZalva SesabamisobaSi modioda
me-8 muxlTan. sasamarTlo am
gadawyvetilebamde im faqtma mi-

iyvana, rom bavSvs, oficialur do-
kumentebSi Tu ara, yoveldRiur
cxovrebaSi SeuZlia am saxelis
gamoyeneba, da aseve dadginda, rom
`garTulebebi~, romlebic SeiZleba
gamoiwvios oficialuri miznebi-
saTvis erTi saxelis, xolo araofi-
cialurad sxva saxelis gamoyenebam,
ar wamoWra pirad Tu ojaxur cxo-
vrebaSi Carevis sakiTxi.

fizikuri da moraluri
xelSeuxebloba

me-8 muxlis dakmayofilebis

mizniT rodis arsebobs

pozitiuri valdebulebebis

saWiroeba?

kargad dadgenil praqtikas
ganekuTvneba is, rom saxelmwifos
SeiZleba daekisros pozitiuri
valdebuleba daicvas pirebi maTi
fizikuri da moraluri xelSeuxe-
blobis darRvevisagan. saqme X & Y
v. the Netherlands134 exeboda 16 wlis
fsiqikurad daavadebuli gogonas
mimarT srulwlovani mamakacis se-

134 X & Y v. the Netherlands, 1985 wlis 26
martis ganaCeni.
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qsualur Zaladobas, SeuZlebeli
iyo am mamakacis mimarT sisxlis sa-
marTlebrivi braldebis wayeneba
holandiis kanonmdeblobaSi arse-
buli xarvezis gamo. ganmcxadebeli
acxadebda, rom xsenebulma gamoi-
wvia misi uflebebis darRveva me-8
muxlis WrilSi da pasuxad, sasa-
marTlom daadgina, rom SeiZleba
arsebobdes pozitiuri valdebule-
bebi, romlebic saxelmwifosagan
RonisZiebebis miRebas moiTxovs,
Tundac individebs Soris urTier-
TobaTa sferoSi. X&Y-is saqmis
faqtebTan dakavSirebiT, sasamarT-
lom daadgina, rom samoqalaqo sa-
marTlebrivi dacvis saSualeba
gvTavazobda arasakmaris dacvas,
sastiki da Zaladobrivi samar-
TaldarRvevebis xasiaTidan ga-
momdinare, romlis arsebobasac
ganmcxadeblebi amtkicebdnen.
damatebiT, sisxlis samarTlis
kanonmdeblobaSi xarvezis arsebo-
ba niSnavda, rom igi ar uzrunvel-
yofda ganmcxadeblis dacvas da,
Sedegad, saxelmwifom ver uzrun-
velyo misi pozitiuri valdebule-

bis Sesruleba, daecva misi fi-
zikuri xelSeuxeblobis ufleba,
rac iwvevda me-8 muxlis
darRvevas.135

ra SemTxvevaSi arRvevs

samedicino mkurnaloba me-8

muxls?

samedicino Carevebis umravle-
soba, romlebic warmoadgens fizi-
kuri xelSeuxeblobis SezRudvas,
rogorc piradi cxovrebis nawili,
gamarTlebul iqneba farTo sazoga-
doebis janmrTelobisa da uflebe-
bis dacvis saWiroebidan gamom-
dinare. ase magaliTad, ganixilavda
ra sakvebis savaldebulo adminis-
trirebis sakiTxs saqmeSi
Herczegfalvy v.  Austria ,136  sasa-
marTlom daadgina, rom qmedeba Se-
sabamisobaSi modioda ganmc-
xadeblis pirad cxovrebasTan,
vinaidan im droisaTvis zogadad
miRebuli fsiqiatriuli Teoriis
principebis Tanaxmad, samedicino
aucilebloba amarTlebda
mopyrobas. 135 ix. zemoT.

136 Herczegfalvy v. the Austria, 1992 wlis 24
seqtembris ganaCeni.
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sxeulis (SiSveli) gaCxreka

Seesabameba Tu ara piradi

cxovrebis pativiscemas?

sxeulis (SiSveli) gaCxreka,
reqtaluri Semowmebis CaTvliT,
romelic ganxorcielebul iqna usa-
frTxoebis mizniT, ar iqna miCneu-
li Seusabamod me-8 muxlTan, miuxe-
davad imisa, rom aseTi RonisZiebe-
bi, rogorc wesi, warmoadgens pira-
di cxovrebis uflebaSi Carevas.
TumcaRa, am saxis Carevebi xSir
SemTxvevaSi gamarTlebuli iqneba
imis gaTvaliswinebiT, rom
Tavisuflebis aRkveTis gonivru-
li da Cveulebrivi moTxovnebi,
romlis drosac Carevis ufro far-
To RonisZiebebi SeiZleba gama-
rTlebul iqnes vidre Tavisufle-
baSi myofi pirebisaTvis dana-
Saulisa da uwesrigobis Tavidan
acilebis miznebis Sesabamisad. ase
magaliTad, saqmeSi McFeeley v. the
United Kingdom,137 CrdiloeT irlan-
diis mazes cixis uSiSroebis gan-
sakuTrebuli normebi moiTxovda
sxeulis (SiSvel) xSir Cxrekas, sa-
dac gamocdilebam uCvena, rom

ukanoni gziT xdeboda saSiSi nivTe-
bis Setana cixeSi. komisiam daadgi-
na, rom maSin rodesac garemoebebi
piradad Seuracxmyofeli iyo, isi-
ni ar iyo ganzrax damamcirebeli,
gansakuTrebiT imis gaTvali-
swinebiT, rom adgili ar hqonia fiz-
ikur kontaqts da xsenebuls ar
eswreboda mesame oficeri, raTa
Tavidan yofiliyo acilebuli
ukanono qmedebebi.

homoleqsualobis

kriminalizacia SesabamisobaSi

modis Tu ara me-8 muxlTan?

saqmem Dudgeon v. the United Kingdom138

daafuZna mniSvnelovani principi,
rom piradi sqesobrivi
urTierToba, romelic individu-
aluri piradi sferos umniSvnelo-
vanes elements warmoadgens, ar Sei-
Zleba akrZalul iqnes mxolod imi-
tom, rom man SeiZleba Sokireba ga-
moiwvios da Seuracxyos sxvebi. pi-
radi cxovrebis am intimur aspeqtSi
unda arsebobdes gansakuTrebiT
seriozuli mizezebi, raTa Care-
va gamarTlebul iqnes. sasamarT-
lom am konteqsTan dakavSirebiT

137 ganacxadi #  8317/78, McFeeley v. the
United Kingdom, 1980 wlis 15 maisi.

138 Dudgeon v. the United Kingdom, 1981 wlis
22 oqtombris ganaCeni.
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xazgasmiT aRniSna demokratiuli
sazogadoebis ori niSanTviseba: Sem-
wynarebloba da farTo azrovneba.
amitomac, Dudgeon-is saqmeSi sasa-
marTlom daadgina, rom mamakacebs
Soris urTierTTanxmobiT homoseq-
sualuri urTierTobis kriminaliza-
cia warmoadgenda ganmcxadeblis
pirad cxovrebaSi gaumarTlebel
Carevas.

saqmeSi Norris v. Ireland 139 sasa-
marTlom miiRo msgavsi gadaw-
yvetileba irlandiis kanonTan
dakavSirebiT, ramac moaxdina ho-
moseqsualuri urTierTobis kri-
minalizacia da uaryo is ganacxadi,
rom saxelmwifoebi unda sarge-
blobdnen gafarToebuli dis-
kreciiT konkretul sazogadoeba-
Si arsebuli zneobis dacvasTan mi-
marTebaSi. TumcaRa, sasamarTlom
daadgina, rom Sefasebis zRvari
rCeba maRal xelSemkvrel saxelm-
wifoebTan, rogorc Sesabamisi
garantia, srulwlovanis asakis
CaTvliT, axalgazrdis dacvis
mizniT.

SesaZlebelia Tu ara piradi

sqesobrivi urTierToba odesme

daregulirdes?

sasamarTlom arc Tu ise didi
xnis win ganixila is sakiTxi, Tu ra
moculobiT SeiZleba piradi sqeso-
brivi urTierTobis daregulireba.
saqmeSi Laskey, Jaggard & Brown v. the
United Kingdom140  ganmcxadeblebis
winaaRmdeg aRZrul iqna gamoZieba
im faqtze, rom isini monawileobd-
nen jgufur sado-mazoxistur
qmedebebSi, ramac, maTi mtkicebiT,
daarRvia piradi cxovrebis ufle-
ba me-8 muxlis WrilSi. Tumca sasa-
marTlom kiTxva dasva, amgvari
qmedebebi SeiZleba Tu ara CaiTva-
los piradi cxovrebis aspeqtad
xsenebuli debulebis Tanaxmad, ar
gaxda aucilebeli sasamarTlo-
saTvis, rom gadaewyvita sakiTxi,
nebismier SemTxvevaSi, rogorc im
qmedebebze gamoZiebis aRZra,
rogoricaa Tavdasxma da sxeulis
dazianeba, miuxedavad srulwlo-
van msxverplTa Tanxmobisa, gama-
rTlebul iqna janmrTelobis
dacvis mizniT, gaiTvaliswina ra

139 Norris v. Ireland, 1988 wlis 26 oqtombris
ganaCeni.

140  Laskey, Jaggard & Brown v. the United
Kingdom , 1997 wlis 19 Tebervlis
ganaCeni.
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Sesabamisi qmedebebis gansakuTre-
buli xasiaTi.

TumcaRa, saqmeSi ADT v. the United
Kingdom141  sasamarTlom ganixila
Semdegi: ganmcxadeblis winaaRmdeg
aRZruli gamoZieba im faqtze, misi
sqesobrivi urTierTobis video-
firze Cawera warmoadgenda Tu ara
misi piradi cxovrebis uflebis pa-
tiviscemaSi gaumarTlebel Carevas.
maSin rodesac sasamarTlo daeTanx-
ma mTavrobas, rom, garkveulwilad,
sqesobrivi urTierTobebi SeiZleba
ganxorcielebul iqnes imgvarad, rom
SesaZlebeli iyos saxelmwifos
mxridan Carevis gamarTleba, sasa-
marTlom daadgina, rom am SemTxve-
vasTan ar hqonda saqme. kerZod, Se-
sabamisi iyo, rom ganmcxadebeli
monawileobda sqesobriv  urTi-
erTobebSi megobrebis SezRudul
raodenobasTan erTad im garemoebeb-
Si, rodesac naklebad SesaZlebeli
iyo, rom sxvebi saqmis kursSi
yofiliyvnen Tu sinamdvileSi ra
xdeboda. miuxedavad imisa, rom
aRniSnuli qmedebebi videofirze
iqna Cawerili, sasamarTlom Sesabam-

isad CaTvala, rom ganmcxadebelis
winaaRmdeg aRZruliyo gamoZieba
mxolod qmedebebze da ara maT Cawe-
rasa Tu sajaro gacxadebis riskTan
mimarTebaSi. amgvarad, qmedebebi
realurad warmoadgenda “pirads~,
rac niSnavs imas, rom Sefasebis viwro
zRvari gamoiyeneba sxva saqmeebSi,
romlebic exeba piradi cxovrebis
intimur aspeqtebs. am faqtorebis
Sedegad, sasamarTlom daaskvna, rom
moqmedi kanonmdeblobis Sena-
rCuneba da ganmcxadeblis wina-
aRmdeg gamoZiebis aRZra da
gasamarTleba araproporciuli iyo
zneobisa da sxvaTa uflebebisa da
Tavisuflebebis dacvis mizanTan
me-8 muxlis me-2 punqtis Sesabamiad.

transseqsualebisaTvis sqesis

Secvlis araRiareba

sasamarTlos Tanaxmad, transse-
qsualebi moiTxoven maTi sqesis
Secvlis aRiarebasa da konvenciiT
ganmtkicebuli sxva uflebebiT
sargeblobas, romlebic exeba sa-
marTlebriv, socialur, samedicino
da eTikur sakiTxebs. amitomac, ma-
Ral xelSemkvrel saxelmwifoTa

141 ADT v. the United Kingdom, 2000 wlis 31
ivlisis ganaCeni.
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Soris naTeli konsensusis ararse-
bobisas, sasamarTlo uzrunvelyo-
filia Sefasebis farTo zRvriT am
sferoSi da man Tanmimdevrulad ar
daadgina, rom piradi cxovrebis
pativiscema moiTxovs dabadebis
mowmobaSi cvlilebebis Setanas,
rac transseqsualis Secvlili
sqesis dosieSi Caweras gulisx-
mobs.142 xsenebuliT sasamarTlom
daakmayofila is argumenti, rom vi-
naidan dabadebis registaciis
sistema dafuZnebulia faqtebis
dabadebis momentisaTvis Caweraze,
nebismieri Semdgomi cvlileba war-
moadgens dosies falsificirebas.
sasamarTlo aseve daeTanxma im ar-
guments, rom RonisZiebebs, rom-
lebic transseqsualebs sqesis
Secvlis gamJRavnebisagan icavs,
SeiZleba gaaCndes uaryofiTi gav-
lena, ojaxSi dabneulobisa da
garTulebis savaraudo riskisa da
memkvidreobis sakiTxebis CaTvliT.
zemoxsenebulidan gamomdinare
sasamarTlom daaskvna, rom sazoga-
doebis zogadi interesisa da in-
dividis interesebis dabalanse-

bisas, saswori gadaixara zogadi
interesis sasargeblod. aRniS-
nuls gansakuTrebiT aqvs adgili,
maSin rodesac transseqsualebs
SeuZliaT Seicvalon saxelebi da
oficialuri dokumentacia. Tum-
caRa miuxedavad evropuli sasa-
marTlos precedentuli sa-
marTlisa, sasamarTlom aRiara, rom
is acnobierebs problemebis seri-
ozulobas, romlebsac transseqsu-
alebi awydebian am sferoSi da ami-
tom ganacxada, rom pozicia mo-
mavalSic unda daeqvemdebaros ga-
dasinjvas.

piradi cxovreba da
mimowera

komunikaciebis Semowmeba
satelefono mosmenebisa Tu weri-
lobiTi mimoweris Semowmebis for-
miT zogadad warmoadgens me-8 mux-
lis 1-li punqtiT daculi erTze
meti interesis SezRudvas, xSir
SemTxvevaSi piradi cxovrebisa da
mimoweris pativiscemis uflebaSi

142 Rees v. the United Kingdom, 1986 wlis 17
oqtombris ganaCeni; Cossey v. the United
Kingdom , 1990 wlis 27 seqtembris
ganaCeni; Sheffield and Horsham  v. the
United Kingdom, 1998 wlis 30 ivlisis
ganaCeni.
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Carevas. aseT saqmeebSi, romlebic
zemoT iqna ganxiluli, kvlav sada-
vo sakiTxebi iqneba is, ganmcxa-
debels SeuZlia Tu ara daamtkicos,
rom adgili hqonda savaraudo Care-
vas da/an gasaCivrebuli RonisZie-
ba ganxorcielda Tu ara kanonis
Tanaxmad da SesabamisobaSi modio-
da Tu ara me-8 muxlis me-2 punqt-
Tan. Tu ra moculobiT SeiZleba ko-
munikaciebis Semowmebis gamarTle-
ba, maSin rodesac adgili aqvs pirad
cxovrebasa da mimoweraSi Carevas,
dadgenilia qvemore.

fostis saSualebiT gagzavnili

mimoweris Semowmeba

vrceldeba Tu ara mimoweris pa-
tiviscemis ufleba patimrebze
me-8 muxlis WrilSi?

marTalia, warmodgenili argumen-
tebis Tanaxmad, patimarTa mxridan
konvenciiT ganmtkicebuli uflebe-
bis ganxorcieleba iTvaliswinebda
SezRudvebs, sasamarTlom es
winadadeba uaryo saqmeSi Golder v. the
United Kingdom.143sasamarTlom
daadgina, rom msjavrdebulis

mimoweris pativiscemis uflebis
ganxorcielebis SezRudvis
“aucilebloba~ aRqmul unda
iqnes Tavisuflebis aRkveTis
Cveulebrivi da gonivruli
moTxovnebis gaTvaliswinebiT.
TumcaRa, faqtebTan dakavSirebiT
sasamarTlom daadgina, rom
patimrisaTvis xelis SeSla, Tavis
advokatTan ewarmoebina mimowera,
warmoadgenda konvenciis me-8
muxlis darRvevas.

ra SemTxvevebSi da rogor aris
daSvebuli administraciis mxridan
patimarTa mimoweris Semowmeba?

saqmeSi Campbell v. the United
Kingdom144 ganmcxadebeli amtkiceb-
da, rom advokatisa da komisii-
saTvis gagzavnili werilebi gaixs-
na da wakiTxul iqna cixis adminis-
traciis mier, ramac sasamarTlos
SesaZlebloba misca daewesebina
gansazRvruli miTiTebebi, Tu
rogor da rodis SeeZlo adminis-
tracias gaexsna patimarTa mimo-
wera. sasamarTlom aRniSna, rom pa-
timris mimowera advokatTan privi-

143 Golder v. the United Kingdom, 1971 wlis
17 ivnisis ganaCeni.

144 Campbell v. the United Kingdom, 1992 wlis
25 martis ganaCeni.
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legirebulia me-8 muxlis mixedviT
da gansakuTrebiT mniSvnelovania
patimris konteqstSi, sadac ad-
vokatisTvis misi klientis piradad
monaxuleba SeiZleba ufro rTuli
iyos, magaliTad, cixesTan moSore-
buli adgilmdebareobis gamo. Sesa-
bamisad, am uflebis SezRudva
moiTxovs mniSvnelovan gamarTle-
bas. sasamarTlom ganacxada, rom
advokatTan konfidencialuri mi-
moweris miznis miRweva SeuZlebe-
lia maSin, rodesac komunikaciis es

saSualebebi eqvemdebareba avtoma-
tur kontrols. amgvarad, nebis-
mieri aseTi saxis SezRudva moiT-
xovs myar argumentaciasa da gam-
arTlebas.

sasamarTlos Tanaxmad, gan-
sakuTrebuli dacva, romliTac
sargeblobs patimarsa da mis ad-
vokats Soris warmoebuli mimowera,
gulisxmobs imas, rom cixis admin-
istracias SeuZlia gaxsnas advoka-
tisagan patimris saxelze Semosu-
li werili mxolod im SemTxvevaSi,

145 Campbell v. the United Kingdom, 1992 wlis
25 martis ganaCeni, 48-e punqti.

146 Campbell v. the United Kingdom, 1992 wlis
25 martis ganaCeni, 48-e punqti.

“rodesac mas aqvs dasabuTebuli eWvi varaudisaTvis, rom werili Sei-
cavs ukanono masalas, romelic ver iqna aRmoCenili Semowmebis Cveu-
lebrivi saSualebiT”.145

miuxedavad xsenebulisa, werili
SeiZleba gaixsnas, magram ar unda
iqnes wakiTxuli. jerovani garan-
tiebi unda iqnes daculi werilis
wakiTxvis winaaRmdeg, magaliTad,
werilis gaxsna patimris Tan-
daswrebiT.

 advokatisadmi mimarTuli pa-
timris werilebis wakiTxvasTan
dakavSirebiT Campbell-is saqmeSi
sasamarTlom daadgina, rom aRniS-
nuli SeiZleba daSvebul iqnes mxo-
lod gamonaklis SemTxvevebSi,
kerZod, mxolod maSin,

“rodesac administracias aqvs dasabuTebuli eWvi, rom advokatTan
mimoweris uflebiT borotad sargebloben, rac imiT gamoixateba, rom
werilis Sinaarsi safrTxes uqmnis cixis uSiSroebas an sxvaTa usa-
frTxoebas an sxvagvarad danaSaulebrivi xasiaTisaa”.146
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Tumca mTavroba amtkicebda, rom
patimarsa da mis advokats Soris
fostisaTvis specialuri statusis
miniWeba gamoiwvevda amgvari siste-
mis borotad gamoyenebis risks,
sasamarTlom daadgina rom boro-
tad gamoyenebis SesaZlebloba
gadawonil iqna advokatsa da mis
klients Soris arsebuli konfi-
dencialurobis pativiscemis
saWiroebiT. amitomac naTelia, rom
patimarsa da mis advokats Soris
arsebuli korespodenciis Semowme-
ba warmoadgens me-8 muxlSi Carevas,
rac SeiZleba gamarTlebuli iyos
mxolod gamonaklis garemoebebSi.

igive wesebi vrceldeba Tu ara
winaswar patimrobaSi myofi pire-
bis mimowerazec?

saqmeSi Schönenberger & Durmaz v.
Switzerland148 sasamarTlom daadgina,

rom msgavsi principebi gamoiyeneba
advokatsa da winaswar patimrobaSi
myofi patimris mimowerasTan
mimarTebaSi. am saqmeSi ganmcxade-
beli imas ki ar asaCivrebda, rom
cixis administracia gaecno weri-
lis Sinaarss, aramed imas, rom
administraciam ar gadasca igi
adresats, ramac, misi mtkicebiT,
gamoiwvia me-8 muxlis darRveva.
mTavrobis Tanaxmad, misi qmedebis
marTlzomiereba mdgomareobda
imaSi, rom werili winaswar patim-
robaSi myof patimars aZlevda
iuristis rCevas, romelic arRvev-
da jer kidev samarTalwarmoebaSi
myof sisxlis samarTlebrivi devnis
srulyofil ganxorcielebas. faq-
tobrivad, werili b-n durmazs ur-
Cevda dumilis uflebis
gamoyenebas, rac strasburgis
sasamarTlomac daadastura, rom,

147 Campbell v. the United Kingdom, 1992 wlis
25 martis ganaCeni, 48-e punqti.

148 Schönenberger & Durmaz v. Switzerland,
1998 wlis 20 ivnisis ganaCeni.

sasamarTlos Tanaxmad, Tu ra miiCneva “dasabuTebul eWvad~ damokide-
bulia yvela garemoebaze, magram

“igi gulisxmobs iseTi faqtis an informaciis arsebobas, romelic daak-
mayofilebs obieqtur damkvirvebels, rom advokatTan urTierTobis
gza borotad gamoiyeneba”.147



117

Sveicariis federaluri sasama-
rTlos precedentuli samarTlis
Tanaxmad, warmoadgenda samarTle-
briv taqtikas, risi eqvivalentis
naxva SesaZlebelia sxva maRal
xelSemkvrel saxelmwifoebSi.
xsenebulidan gamomdinare, mimo-
weris SezRudva me-8 muxlTan
Seusabamod CaiTvala.

SesaZlebelia Tu ara patimarTa
piradi mimoweris Semowmeba?

gamarTlebuli iqneba Tu ara pa-
timris piradi mimoweris Semowmeba,
mniSvnelovanwilad damokidebulia
mis Sinaarsze. vinaidan uwesrigo-
bisa da danaSaulis Tavidan acile-
bis mizanma me-8 muxlis me-2
punqtis WrilSi SeiZleba
“gaamarTlos SezRudvis farTo
zomebi ... patimarTan mimarTebSi,
Tavisufali piris SemTxvevasTan
gansxvavebiT,149 patimarTa mimo-
weris kontrolTan dakavSirebuli
zogierTi RonisZieba ar aris
Seusabamo konvenciasTan. ase
magaliTad, saqme Silver v. the United
Kingdom150 warmogvidgens, Tu rogor

SeiZleba, rom Zaladobis
muqarebisa da konkretul sisxlis
samarTlebriv qmedebebze dis-
kusiebis Semcveli werilebis Semow-
meba aucileblad iqnes miCneuli
demokratiul sazogadoebaSi me-8
muxlis me-2 punqtis Tanaxmad. me-
ores mxriv, me-8 muxlTan Seusaba-
mo iqneboda im piradi werilebis
SeCereba, romlebic “mimarTuli
iyo xelisuflebis upativismcem-
lobisaken” an Seicavda iseT
masalas, “romelic ganzrax iyo
mimarTuli cixis administraciis
u p a t i v i s m c e m l o b i s a k e n ~ .
sasamarTlos Tanaxmad, is
RonisZiebebi, romlebic ar
emsaxureba zemoxsenebul miznebs
an am debulebaSi Camoyalibebul
nebismier mizans, dauSvebeli iqne-
ba. amdenad, wminda wylis piradi an
kerZo mimoweris Semowmeba Seusa-
bamo iqneba konvenciasTan.151

saidumlo TvalTvalTan

dakavSirebuli operaciebi

Tumca sasamarTlom daadgina,
rom saidumlo samsaxurebi SeiZle-

149 Golder v. the United Kingdom, 1971 wlis
17 ivnisis ganaCeni, 45-e punqti.

150 Silver v. the United Kingdom, 1983 wlis 25
martis ganaCeni, 45-e punqti.

151 Boyle & Rice v. the United Kingdom, 1988
wlis 27 aprilis ganaCeni.
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ba legitimurad funqcionirebdnen
demokratiul sazogadoebaSi,
amavdroulad naTlad ganmarta,
rom moqalaqeTa saidumlo
TvalTvalis uflebamosileba, kon-
venciis Tanaxmad, Sewynarebulia
mxolod im SemTxvevebSi, rodesac
igi mkacrad aucilebelia
demokratiuli institutebis
dacvis mizniT. am sakiTxTan mima-
rTebaSi sasamarTlom gaiTvaliswi-

na is faqti, rom demokratiulma sa-
zogadoebebma CaTvales, rom maT
emuqrebodaT SpionaJisa da tero-
rizmis sakmaod srulyofili
formebi, im SedegiT, rom
saxelmwifos unda SeeZlos aseT
safrTxeTa efeqtiani gamklavebis
mizniT TvalTvalis ganxorcieleba
Tavisi iurisdiqciis qveS myof aseT
negatiur elementebTan mimarTebaSi.
Sedegad, sasamarTlom daadgina, rom

“zogierTi kanonmdeblobis arseboba, romelic werilze, fostasa da
telekomunikaciebze saidumlo TvalTvalis uflebamosilebas iZle-
va, gamonaklis SemTxvevebSi, aucilebelia demokratiul sazogadoe-
baSi erovnuli uSiSroebisa da/an uwesrigobis an danaSaulis Tavidan
asacileblad”.

ra saxis garantiebi aris saWiro?

maSin rodesac saxelmwifos dis-
krecias warmoadgens, Tu rogor
unda imuSavos TvalTvalis aseTma
sistemam, es diskrecia ar aris
SeuzRudavi. amitomac, am sferoeb-
Si saxelmwifos faruli qmedebebis

msgavsad, sasamarTlos unda ak-
mayofilebdes nebismieri im
sistemis arsebobda, romelic
darRvevis winaaRmdeg adekva-
turi da efeqtiani garantiebis
uzrunvelyofas moaxdens. Tum-
caRa, sasamarTlos Tanaxmad, am Se-
fasebas gaaCnia msgavsi xasiaTi:

“igi damokidebulia saqmeSi arsebul yvela garemoebaze, rogoricaa:
SesaZlo RonisZiebebis xasiaTi, sfero da xangrZlivoba, am RonisZie-
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saqmeSi Klass v. Germany153 sasa-
marTlom gaamaxvila yuradReba im
sakiTxze, rom germaniis kanonde-
blobam, romelic erovnuli uSiS-
roebis dacvisa da uwesrigobisa da
danaSaulis Tavidan acilebis
mizniT iTvaliswinebda werilis
gaxsnasa da satelefono mosmenebs,
daarRvia Tu ara ganmcxadeblis
uflebebi me-8 muxlis 1-li punqtis
WrilSi, ramdenadac mas ar gaaCnda
darRvevis winaaRmdeg adekvaturi
garantiebi. rac Seexeba im sakiTxs,
Tu ra saxis dacvis saWiroebasTan
gvaqvs saqme, evropulma sasamarT-
lom xazgasmiT aRniSna, rom, prin-
cipSi, sasamarTlo kontroli Tu
zedamxedveloba sasurvelia.
TumcaRa, strasburgis sasamarT-
lom ganaviTara Tavisi mosazreba da
moiwona germanuli sistema, miuxe-
davad imisa, rom sazedamxedvelo

kontrolis uflebamosilebiT aR-
Wurvilni iyvnen ara sasamarTloe-
bi, aramed saparlamento sabWo da
organo saxelwodebiT G10 komisia,
romelic sabWom daamtkica.
xsenebuls imitom hqonda adgili,
rom damakmayofileblad CaiTvala
is, rom orive organo damoukide-
beli iyo im organoebisagan, rom-
lebic axorcielebdnen TvalTvals
da miniWebuli hqondaT sakmarisi
uflebamosileba efeqtiani da
gangrZobadi kontrolis ganxor-
cielebis mizniT. amitomac, sasa-
marTlom daaskvna, rom SpionaJisa
da TvalTvalis teqnikuri miRweve-
bisa da evropaSi terorizmis mom-
Zlavrebis gaTvaliswinebiT, germa-
niis sistema faruli TvalTvalis
kontrolirebis Sesaxeb akmayo-
filebda konvenciis me-8 muxlis
moTxovnebs.

152 Klass v. Germany,  1978 wlis 6
seqtembris ganaCeni, 50-e punqti.

153 Klass v. Germany, 1978 wlis 6
seqtembris ganaCeni, 50-e punqti.

154 Marckx v. Belgium, 1979 wlis 13 ivnisis
ganaCeni.

bebis gamoyenebaze brZanebis gacemis safuZvlebi, am RonisZiebebis
nebarTvaze, gamoyenebasa da zedamxedvelobaze kompetenturi orga-
noebi, da erovnuli kanonmdeblobiT gansazRvruli samarTlebrivi
dacvis saSualebis saxeoba”.152
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ojaxuri cxovreba

vinaidan ojaxuri cxovrebis mo-
qmedeba me-8 muxlis mniSvnelobiT
dadgenilia, dacvis sakiTxi mom-
dinareobs me-8 muxlis de-
bulebidan sxvadasxva sferoebSi.

ojaxuri kavSirebis

samarTlebrivi cnoba

dauqorwinebeli deda da misi Svili

sasamarTlom saqmeSi Marckx v.
Belgium154  daadgina, rom dauqor-
winebel dedasa da mis Svils Soris
ojaxuri cxovreba Seqmnilia da-
badebis faqtiTa da biologiuri
kavSiriT, rasac igi qmnis. rac imaze
metyvelebs, rom me-8 muxlis
WrilSi ojaxuri cxovrebis pa-
tiviscemis garantirebis mizniT
arsebiTia biologiuri kavSiris
avtomaturi da dauyovnebeli
transformacia samarTlebriv
kavSirebSi. is faqti, rom aRiare-
basTan dakavSirebuli saSualebebi
SeiZleba gansxvavdebodes maRal
xelSemkvrel saxelmwifoebs Soris,
imas niSnavs, rom aRiarebis proce-

durasTan dakavSirebiT qveynis
Sida organoebi sargebloben Sefase-
bis zRvriT. TumcaRa, mniSvnelova-
nia, rom “ojaxuri cxovrebis
pativiscema kanondeblobaSi im
garantiebis arsebobas gulisx-
mobs, romlebic uzrunvelyofs,
bavSvis dabadebis momentidan, mis
SesaZlo integracias ojaxSi~.155

sasamarTlom aseve daadgina, rom
qveynis Sida kanondebloba ojaxuri
kavSirebis Sesaxeb “normaluri
ojaxuri cxovrebiT~   unda uzrun-
velyofdes yvelas, visac es exeba.

mSoblebis qorwinebagareSe
dabadebuli bavSvis mdgomareoba

saqmeSi  Johnston v. Ireland156 sasa-
marTlom daadgina, rom dauqor-
winebel mSoblebsa da maT Svilebs
Soris tradiciuli ojaxuri kav-
Sirebis normaluri ganviTareba
moiTxovda, rom es ukanaskneli
moeqces samarTlebrivad da so-
cialurad iseTive poziciaSi,
rogorSic imyofeba bavSvi, maSin

155 Marckx v. Belgium, 1979 wlis 13 ivnisis
ganaCeni, 31-e punqti.

156 Johnston v . Ireland, 1986 wlis 18
dekembris ganaCeni.
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rodesac mSoblebi qorwinebaSi
imyofebian. amitomac, mSoblebis
ojaxuri mdgomareobis gamo bavSvis
mimarT gansxvavebuli mopyroba
akrZalulia me-8 muxlis Tanaxmad
me-14 muxlTan (diskriminaciis
akrZalva) erTad.

xelovnuri ganayofierebis gziT
(AID) dabadebuli bavSvi

yvela mSobelsa da maT Svilebs
ar gaaCniaT me-8 muxliT aRiarebu-
li bunebrivi ojaxuri kavSirebiT
sargeblobis ufleba, miuxedav imi-
sa, rom nebismieri gamonaklisi
gamarTlebul unda iqnes bavSvis
saukeTeso interesebidan gamom-
dinare me-2 punqtis WrilSi. saqme-
Si X, Y & Z v. the United Kingdom 157

sasamarTlom ar daadgina, rom
ojaxuri cxovrebis pativiscema,
romliTac uzrunvelyofili iyo
transseqsuali, romelmac
mdedrobiTi sqesi mamrobiTiT
Seicvala, misi partniori da maTi
gogona, romelic donoris mier
xelovnuri ganayofierebis gziT
(AID) daibada, moiTxovda dabade-

bis mowmobaSi transseqsualis
rogorc bavSvis mamad cnobas. am
gadawyvetilebas safuZvlad daedo
Sesabamisi evropuli standartebis
ararseboba, romlebic exeboda
transseqsualisaTvis mSoblis
uflebebis miniWebasa da donoris
mier xelovnuri ganayofierebis
gziT (AID) dabadebuli bavSvisa da
im piris urTierTobebis kanonSi
asaxvas, romelic axorcielebs
mamis socialur rols.158 konsesusis
ararseboba imas niSnavda, rom sa-
xelmwifo sargeblobda Sefasebis
farTo zRvriT Sesabamisi indi-
videbisa da sazogadoebis uflebe-
bis dabalansebisas. sazogadoe-
brivi an sajaro interesi emsa-
xureboda saojaxo samarTlis ko-
herentuli sistemis Senar-
Cunebas, rac prioritets aniWebs
bavSvis saukeTeso survilebs da
inidividebis uflebebTan dakav-
SirebiT, sasamarTlom daaskvna, rom
bavSvisa da misi socialuri mamis
mier gancdili socialurad da
iuridiulad araxelsayreli
mdgomareoba naklebadsavarau-

157 X, Y & Z v. the United Kingdom, 1997 wlis
22 aprilis ganaCeni.

158 X, Y & Z v. the United Kingdom, 1997 wlis
22 aprilis ganaCeni, 44-e punqti.
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do iyo, rom gamoiwvevda am gare-
moebebis Seusabamo sirTules. sa-
boloo jamSi, sasamarTlo ver dar-
wmunda, rom Sesabamisi bavSvi, an
zogadad AID-is gziT Casaxuli bavS-
vebi, raime sargebels naxavdnen gan-
mcxadeblis mamis statusiT daregi-
strirebiT. Sedegad, sasamarTlom
ar daadgina, rom me-8 muxli iTvali-
swinebda Semdeg valdebulebas:
piri, romelic ar iyo biologiuri
mama, eRiarebina mamad.159

dauqorwinebeli mamebis uflebebi

zogierTi saxelmwifo nebas
rTavs dedebs, gaakontrolon maTi
Svilis dauqorwinebeli mama Seta-
nil iqna Tu ara bavSvis dabadebis
mowmobaSi. aRniSnuli praqtika gamo-
iwvevs Tu ara me-8 muxlis darRve-
vas, damokidebulia imaze, gama-
rTlebuli iqneba Tu ara xsenebuli
bavSvis saukeTeso interesebidan
gamomdinare. es xSidad aris gama-
rTlebuli maSin, rodesac adgili
aqvs konfliqts mSoblebs Soris da
deda uars acxadebs, rom bavSvis
dabadebis mowmobaSi Caiweros dau-

qorwinebeli mama im mizeziT, rom es
mas mianiWebs meurveobisa da xelmi-
sawvdomobis avtomatur uflebebs.

mSoblebis mxridan erToblivi
pasuxismgebloba sakmarisia Tu ara
ojaxuri cxovrebis pativiscemi
saTvis?

komisiam daadgina, rom dauqor-
winebeli mSoblebis uunaroba,
Svilze ganaxorcielon erToblivi
meurveoba, exmaureba garemoebebs,
romlebic aRemateba iq, sadac bavS-
vi dabadebulia qorwinebis gareSe.
amitom, aseTi mopyroba Seesabameba
konvencias, Tundac maSin rodesac
orive mSobels surs, rom kanoniT
aRiarebuli mSoblis saerTo pasuxi-
smgeblobis faqtobrivi situacia
gaaCndeT.160 sasamarTlos mocemuli
etapisaTvis ar ganuxilavs aRniSnu-
li sakiTxi.

prezumfcia, rom qmari aris mama,
arRvevs Tu ara me-8 muxls?

konvenciis midgoma mamobis saki-
TxTan mimarTebaSi gamoxatavs so-
cialuri da biologiuri realo-

159 X, Y & Z v. the United Kingdom, 1997 wlis
22 aprilis ganaCeni, 52-e punqti.

160 ganacxadi # 9519/81 v. Germany, 1984
wlis marti, 6 EHRR 599 . aseve ix.
ganacxadebi # 7658/76 da #7658/76, X v.
Denmark, 1978 wlis 5 dekembri, DR 15 ,
gv. 128.
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bis privilegias samarTlebriv
realobaze ojaxuri kavSirebis
aRiarebis kuTxiT. 1993 wels deda
asaCivrebda, rom misma uunarobam
gaesaCivrebina prezumfcia, rom
misi meuRle iyo misi Svilis mama,
daarRvia misi ojaxuri cxovrebis

pativiscemis ufleba.161 strasbur-
gis sasamarTlos miaCnda, rom is
prezumfcia, romelic ar eqvemde-
bareboda gasaCivrebas, warmoadgen-
da me-8 muxlis darRvevas. kerZod,
sasamarTlom daadgina:

161 ganacxadi #  18535/91, K, Z & S v. the
Netherlands , komisiis moxseneba, 7.4.93,
seria A # 297-C, gv. 66.

162 Kroon and Others v. the Netherlands , 1994
wlis 27 oqtombris ganaCeni, me-40
punqti.

163 ganacxadi  #  8427/78, Hendriks v. the
Netherlands , komisiis moxseneba, 1982
wlis 8 marti.

“ojaxuri cxovrebis pativiscema moiTxovs, rom biologiuri da
socialuri realoba aRematebodes samarTlebriv prezumfcias,
romelic, rogorc winamdebare saqmeSi gvevlineba, ewinaaRmdegeba
rogorc dadgenil  faqtebs, aseve Sesabamisi pirebis  survilebs da
arc erTi mxarisaTvis ar moaqvs sargebeli”.162

meurveobasTan, kontaqtebsa da

zrunvasTan dakavSirebuli

sakiTxebi

meurveobis miniWeba arRvevs Tu ara
me-8 muxls?

ojaxuri cxovreba ar wydeba gan-
qorwinebis Semdgom. amgvarad, me-8
muxliT gantkicebuli ojaxuri
cxovrebis pativiscemis uflebiT
unda sargeblobdnen daqorwinebu-
li, iseve rogorc gaSorebuli
wyvilebi maT SvilebTan erTad.163

gaSorebis Semdeg, rodesac bavSvis
meurveobisa da mzrunvelobis

ufleba eniWeba erT-erT mSobels,
maSin meore mSobels SeuZlia ga-
nacxados, rom es gadawyvetileba
arRvevs misi ojaxuri cxovrebis
pativiscemis uflebas. is, rom sasa-
marTlom gadaxeda qveynis am tipis
Sida gadawyvetilebebis me-8 muxl-
Tan Sesabamisobis sakiTxs, mniS-
vnelovanwilad gamowveuli iyo Se-
fasebis farTo zRvriT, romliTac
saxelmwifo aris aRWurvili am sfe-
roSi da naklebad savaraudoa imis
dadgena, rom erTi mSoblisaTvis
meurveobis miniWebis gadaw-
yvetilebam gamoiwvios me-8 muxlis
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darRveva, garda im SemTxvevisa,
rodesac procedura TviTneburia
an mxareebis uflebebi da intere-
sebi ar aris gaTvaliswinebuli.

meurveobis miniWeba ra SemTxveva-
Si atarebs diskriminaciul
xasiaTs?

konvencia qveynis xelisuflebis
organoebs ukrZalavs Semdegs:
mianiWos an religiur niadagze uari
ganucxados konkretul mSoblebs
Svilebis meurveobasa da mzrun-
velobaze. xsenebuls adgili hqon-
da saqmeSi Hoffmann v. Austria .164 ganm-
cxadebeli iyo kaTolike, romelic
colad gahyva igive sarwmunoebis
mqone mamakacs. col-qmarma monaTla
bavSvi da mas zrdida am
aRmsareblobiT. TumcaRa, deda
mogvianebiT gaxda iehovas mowme,
gaeyara qmars da bavSvi Tan waiyvana.
meurvobis sakiTxi wyvilma avstri-
is sasamarTlos winaSe daayena da
qveda instanciis sasamarTlom
Svilze meurveoba dedas daakisra.
uzenasma sasamarTlom gaauqma es
gadawyvetileba, nawilobriv
darwmunebuli iyo ra bavSvebis mi-

marT dedis religiis negatiur zemo-
qmedebaSi, rac maT Soris gulisxmob-
da sisxlis gadasxmasTan da
dResaswaulebTan mimarTebaSi mis
skeptikur damokidebulebas, da
mis pozicias, rogorc socialuri
umciresobisa.

evropulma sasamarTlom daadgi-
na, rom avstriis uzenaesi sasamarT-
los gadawyvetileba Seusabamo iyo
konvenciasTan im TvalsazrisiT,
rom xsenebuli warmoadgenda dis-
kriminacias religiur niadagze. ma-
Sin rodesac sasamarTlom ar uar-
hyo, rom iehovas mowmeebTan dakav-
Sirebulma garkveulma socialurma
faqtorebma meurveobis gadaw-
yvetilebis miRebisas SeiZleba sas-
wori gadaxaros erTi mSoblis
sasargeblod – bavSvebis socialuri
cxovrebis SesaZlo zegavlena,
romelic asocirebulia religiur
umciresobebTan da sasamarTlos
orderis ararsebobisas sisxlis ga-
dasxmaze mtkice uariT gamowveuli
saSiSroeba, romelic dedasTan aris
dakavSirebuli – strasburgis sasa-
marTlom daadgina, rom mSoblebs
Soris nebismieri saxis gansxvave-

164 Hoffmann v. Austria,  1993 wlis 23 ivnisis
ganaCeni.
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ba, romelic arsebiTad  dafuZne-
bulia mxolod religiur sxvaoba-
ze, miuRebeli iyo.

mSoblebis uflebaTa Seusrule-
bloba iwvevs Tu ara me-8 muxlis
darRvevas?

sasamarTlom saqmeSi Hokkanen v.
Finland165 daadgina, rom me-8 muxli
SeiZleba saxelmwifos avalde-
bulebdes ganaxorcielos aqtiuri
RonisZiebebi, meurveobisa da kon-
taqtis sakiTxebze erovnuli sasa-
marTlos mier miRebuli brZanebe-
bis aRsrulebis TvalsazrisiT. Tum-

caRa, ojaxuri cxovrebis pativis-
cemis valdebulebis uzrunvel-
yofa ar aris absoluturi. kerZod,
meurveobis sakiTxebze miRebuli
brZanebebis aRsrulebasTan dakav-
SirebiT sasamarTlom miuTiTa, rom
mosamzadebeli zomebi SeiZleba
moTxovnil iqnes maSin, rodesac
bavSvi sxvebTan erTad cxovrobs
garkveuli xnis ganmavlobaSi. ufro
metic, aRniSnuli momzadebis zome-
bis xasiaTi da moculoba damokide-
buli unda iyos saqmis garemoebebze.
amitomac, qveynis Sida uwyebebma

“maqsimalurad xeli unda Seuwyon aseT TanamSromlobas, da iZulebis
valdebulebis gamoyeneba SezRuduli unda iyos, radganac yvela in-
teresi da ufleba (gansakuTrebiT ki bavSvis) gaTvaliswinebul unda
iqnes”.166

saboloo jamSi, saxelmwifom am
garemoebebSi unda ganaxorcie-
los gonivrulad saWiro yvela
RonisZieba, raTa aRsrulebul
iqnes mSobelTa uflebebi meurve-
obasa da xelmisawvdomobaze.
rodesac RonisZiebebi araadekva-
turi an warumatebelia, xolo pa-

suxismgeblobis dakisreba SeuZle-
belia mSobelisTvis, maSin saxeze
gveqneba me-8 muxlis darRveva. me-
ores mxriv, rodesac xelisufle-
bis erovnulma organoebma
gadadges yvela aucilebeli nebiji
kontaqtis uflebis aRsrulebis
TvalsazrisiT, radganac igi

165 Hokkanen v. Finland , 1994 wlis 23
seqtembris ganaCeni.

166 Hokkanen v. Finland , 1994 wlis 23
seqtembris ganaCeni, 58-e punqti.
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SeiZleba gonivrulad iqnes
moTxovnili konfliqtis rTuli
situaciebisas, maSin darRvevas
adgili ar eqneba.167

kontaqtis uflebis ganxorciele-
bis valdebuleba ufro didia Tu
ara meurveobis uflebis ganxor-
cielebasTan mimarTebaSi?

saqmeSi Hokkanen v. Finland  sasa-
marTlom daadgina, rom xelisufle-
bis organoebma ver ganaxorcieles
adekvaturi da Sesabamisi
RonisZiebebi ganmcxadeblis ufle-
bis – dakavSireboda Tavis qaliSvils
– aRsrulebis mizniT.168 TumcaRa,
sasamarTlos ar miuRia msgavsi
daskvna ganmcxadeblis meurveobis
uflebebis aRsrulebasa da bavSvis
mimarT meurveobis bebia-babuisaTvis
sabolood miniWebasTan mimarTebaSi,
romlebic dadgenil iqna me-8
muxlTan Sesabamisad. kerZod,
sasamarTlom mniSvnelovnad cno,
rom Sesabamisi bavSvi daaxloebiT
eqvsi wlis ganmavlobaSi imyofeboda
bebia-babuis meurveobis qveS,
rodesac misi kanonieri meurveoba

bolos gadaeca mis mzrunvelebs, ra
drois ganmavlobaSic mas mcire
kontaqti gaaCnda mamasTan. rogorc
evropulma sasamarTlom aRniSna, es
gadawyvetileba udavod emsaxureba
bavSvis saukeTeso interesebs,
faqtori, ramac gaamarTla mamis me-8
muxliT ganmtkicebuli uflebebis
seriozuli SezRudva, ramac is
gamoiwvia. amis msgavsad,
xelisuflebis organoebma ver
moaxerxes meurveobis brZanebis
aRsruleba, maSin rodesac brZaneba
gasaCivrebul iqna erovnuli
sasamarTloebis winaSe, rac aseve
Sesabamisad CaiTvala konvenciasTan.

amitomac naTelia, rom meurve-
obasTan dakavSirebul sakiTxebze
metad, saxelmwifos kontaqtTan
dakavSirebuli brZanebebis aR-
srulebis udidesi valdebuleba
ekisreba. aRniSnuli SesabamisobaSi
modis strasburgis sasamarTlos
SexedulebasTan, rom mSoblebi-
saTvis bavSvis dabrunebis mo-
samzadebeli RonisZiebebis
gareSe meurveobis brZanebis aR-
srulebam SeiZleba ziani miayenos

167 Nuutinen v. Finland, 2000 wlis 27 ivnisis
ganaCeni.

168 Hokkanen v. Finland , 1994 wlis 23
seqtembris ganaCeni.
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bavSvs, visi interesebis dacvi-
saTvisac aris igi gamiznuli.

Svilebis irgvliv mSoblebis xela-
xali gaerTianebis pozitiuri
valdebuleba

me-8 muxlis WrilSi ojaxuri cxo-
vrebis pativiscema naTlad moicavs
Svilebis irgvliv mSoblebis
xelaxali gaerTianebis pozitiur
valdebulebas. aRniSnuli valde-
bulebis gamoyeneba, rogorc wesi,
xdeba im SemTxvevaSi, rodesac dad-

genilia, rom saxelmwifo mzrun-
velobis qveS bavSvis moTavsebis
Sesaxeb droebiTi brZaneba aRar aris
saWiro. rac Seexeba imas, Tu ra aris
saWiro am valdebulebis Sesasrule-
blad, strasburgis sasamarTlom ga-
nacxada, rom dadgenil iqna sa-
marTliani balansi sazogadoebrivi
mzrunvelobis qveS myofi bavSvis
interesebsa da mSoblebis intere-
sebs Soris, rac TavianT SvilTan xe-
laxal gaerTianebas gulisxmobs.
kerZod, sasamarTlom daadgina:

saqmeSi Johansen v. Norway1 69 gan-
mcxadebeli asaCivrebda gadaw-
yvetilebas mzrunvelobis organo-
saTvis Tavisi qaliSvilis gadacemis
Sesaxeb, Semdgom misi Svilad ayva-
nis mizniT. sasamarTlos Tanaxmad,
is RonisZiebebi, romlebic
miznad isaxavs mSoblisaTvis kon-
taqtisa Tu meurveobis permanen-

tulad CamorTmevas, unda gamoi-
yenon mxolod gamonaklis SemTx-
vevebSi da isini SeiZleba gama-
rTlebul iqnes, Tu gamowveulia
bavSvis interesebis dacvis auci-
leblobiT. saqmesTan dakavSire-
bul faqtebTan mimarTebaSi sasa-
marTlom aRniSna, rom dedas sa-
Tanadod miuwvdeboda xeli misi

169 Johansen v. Norway, 1996 wlis 7
agvistos ganaCeni.

“am balansis dadgenisas, sasamarTlo gansakuTrebul mniSvnelobas ani-
Webs bavSvis saukeTeso interesebs, romelmac, damokidebulia ra in-
teresebis xasiaTsa da seriozulobaze, SeiZleba gadaZalos mSoble-
bis interesebi. kerZod, rogorc mTavrobis mier iqna SemoTavazebuli,
mSoblebs konvenciis me-8 muxlis Tanaxmad, ar SeiZleba gaaCndeT ase-
Ti RonisZiebebi, vinaidan isini bavSvis interesebs zians miayenebs”.
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qaliSvilis mzrunvelobaze da, rom
SeiniSneboda misi cxovrebis gaum-
jobesebis niSnebi. xelisuflebis
organoebma miiCnies, rom ganmcxade-
beli naklebad savaraudod iTanam-
Sromelebda da, rom xelmisawvdo-
mobis SemTxvevaSi mzrunvelebis
ojaxSi myofi qaliSvilis mzrun-
velobas emuqreboda Sewuxebis ris-
ki, rac efuZneboda misi vaJis
mzrunvelobis gadawyvetilebis
aRsrulebis sirTuleebis
gamocdilebas. xsenebulidan gamom-
dinare sasamarTlom daaskvna, rom
es siZneleebi da riski ar iyo im xasi-
aTisa da xarisxis, rom gaeTavisu-
flebina xelisuflebis organoebi
maTi standartuli valdebulebisa-
gan me-8 muxlis Tanaxmad gaataron
RonisZiebebi maTi xelaxla gaer-
Tianebis mizniT. aRniSnuls gan-
sakuTrebiT hqonda adgili maSin
rodesac dedas SesaZlebloba
miecemoda, Tavisi qaliSvili
uzrunveleyo damakmayofilebeli
aRzrdiT. amitomac, misTvis mSob-
lis uflebis CamorTmeva CaiTvala
me-8 muxlis darRvevad.

evropuli sasamarTlos midgoma
mzrunvelobis saqmeebTan mimarTe-
baSi

strasburgis sasamarTlo ar
gvTavazobs erovnuli sasamarT-
loebis gadawyvetilebis gasaCivre-
bas da, amitomac, sasamarTlo Tavs
ikavebs individualur saqmeebze
arsebiTi ganxilvisas Tavisi mo-
sazrebis Secvlisagan. Sesabamisad,
am sferoSi evropuli sasamarTlos
roli mdgomareobs SemdegSi: moax-
dinos Sefaseba imasTan dakavSire-
biT, bavSvis mzrunvelobis qveS mo-
Tavsebis gadawyvetileba Sesabami-
sobaSi modis Tu ara konvenciasTan.
xsenebulTan dakavSirebiT evropu-
li sasamarTlos roli ar aris
SezRuduli, gansazRvros saxelm-
wifom gonivrulad, sifrTxiliTa
da keTilsindisierad ganaxorcie-
la Tu ara diskrecia. amis sanacv-
lod, sasamarTlos uflebamo-
silebas ganekuTvneba imis gan-
sazRvra, SezRudvis gasamarTle-
blad gamoyenebuli mizezebi
“Sesabamisi da sakmarisia~ Tu ara.
ase magaliTad, saqmeSi  Olsson v.
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|Sweden,170  sami bavSvi moTavsebul
iqna mzrunvelobis qveS imitom, rom
socialuri dacvis dawesebulebebma
miiCnies, rom maT ganviTarebas sa-
frTxe emuqreboda sxvadasxva mize-
zebis gamo, maT Soris, mSoblebis
uunaroba, daekmayofilebinaT maTi
emociuri da inteleqtualuri
saWiroeba. aseTi mizezebi dadgenil
iqna “Sesabamisad~ da “sakmarisad~,
vinaidan arsebobda mtkicebuleba,
rom bavSvebi CamorCnen ganviTare-
bas da sxva RonisZiebebis gamoyene-
ba moxda warumateblad. xsenebul-
ma daakmayofila sasamarTlo, rom
mzrunvelobis brZaneba Sesabamisi
iyo me-8 muxlTan. TumcaRa, aRniS-
nuls yovelTvis ar eqneba adgili,
miuxedavad saxelmwifos Sefasebis
farTo zRvrisa. saqmeSi K & T v.
Finland171 sasamarTlom faqtebTan
dakavSirebiT daadgina, rom mzrun-
velobis brZaneba ar warmoadgenda
erTaderT alternativas bavSvis
dacvis uzrunvelsayofad. kerZod,
mzrunvelobis brZanebis gama-
rTlebisaTvis gamoyenebuli
mizezebi arasakmarisi aRmoCnda
da im gadawyvetilebebis aR-

srulebisaTvis gamoyenebuli me-
Todebi iyo gadaWarbebuli,
rasac mivyavarT me-8 muxlis dar-
Rvevamde. amitomac, rodesac xe-
lisuflebis organoebi ar axdenen
mzrunvelobis brZanebis gamoye-
nebas ukanaskneli saSualebis
RonisZiebis saxiT da afuZneben
aseT gadawyvetilebas iseT mizeze-
bze, romlebic aris TviTneburi da
gaumarTlebeli am garemoebebSi,
maSin aRniSnulma SeiZleba gamoi-
wvios me-8 muxlis darRveva.

ojaxis xelaxla gaerTianebis Ziri-
Tadi mizani

sasamarTlom daadgina, rom
mSoblebsa da maT Svilebs Soris
arsebuli ojaxuri cxovrebis
fundamenturi urTierTobebis
gaTvaliswinebiT, mzrunvelobis
brZaneba atarebs droebiT xasiaTs
da misi implementacia yovelTvis
ojaxis xelaxla gaerTianebis sa-
boloo mizniT imarTeba.172 amito-
mac, mxolod gamonaklis SemTx-
vevebSi SeiZleba moxdes iseTi
qmedebis gamarTleba, rom mzrun-
velobis brZaneba arasdros Seicva-

170 Olsson v. Sweden, 1988 wlis 24 martis
ganaCeni.

171 K & T v. Finland, 2000 wlis 27 aprilis
ganaCeni.

172 Johansen v. Norway, 1996 wlis 7 agvistos
ganaCeni, 81-e punqti.
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los da Tundac aucilebeli iyos
bavSvisTvis, rom mzrunvelobis
qveS imyofebodes xangrZlivi
drois ganmavlobaSi, brZanebis
Secvlis mizani unda pasuxobdes
yvela im RonisZiebas, romlebic
tardeboda im wina drois ganmav-
lobaSi. Olsson-is saqmeSi sami bavS-
vi moTavsebul iqna sxvadasxva
mzrunvelebis ojaxebSi, romlebic
daSorebuli iyo asobiT kilo-
metriT erTmaneTisagan da maTi
mSoblebis sacxovrebeli adgili-
dan, rac metad arTulebda kontaq-
tis SenarCunebas. imis gaTvalis-
winebiT, rom es situacia Sesabami-
sobaSi modioda Tu ara maTi ojaxu-
ri cxovrebis pativiscemis ufle-
basTan, evropulma sasamarTlom
miuTiTa, rom, Tumca xelisufle-
bis organoebi keTilsindisierad
moiqcnen mzrunvelobis brZanebis
implementaciisas, miuRebeli iyo,
rom administraciulma sirTu-
leebma, rogoricaa Sesabamisi
mzrunvelobis ojaxebis an gan-
Tavsebis ararseboba, unda gan-
sazRvros bavSvebis moTavsebis

adgili.173 sasamarTlos Tanaxmad,
aseTma problemebma mzrunvelobis
brZanebisa da misi daskvnis imple-
mentaciisas SeiZleba iTamaSos ara-
umetes meoradi roli, Sedegad, mi-
uxedavad mSoblebis kontaqt-
gareSe saqcielisa, xelisuflebis
organoebis mier ganxorcielebuli
RonisZiebebi ar iyo gamyarebuli
sakmarisi mizezebiT, rom propor-
ciulad CaTvliliyo dasaxul mi-
zanTan, ramac gamoiwvia me-8 muxlis
darRveva.

mzrunvelobis qveS myof
bavSvebTan kontaqtis mniSvneloba

sasamarTlo naTlad aniWebs gan-
sakuTrebul mniSvnelobas
mSoblebsa da Svilebs Soris kon-
taqtis SenarCunebas, bavSvis
mzrunvelobis qveS ganTavsebis
dros. amitomac, xSir SemTxvevaSi,
sasamarTlo daadgens, rom mzrun-
velobis brZanebis gacema Sesabami-
sobaSia me-8 muxlTan, maSin rode-
sac mSobelTan kontaqtis SezRud-
va an masze uari, rodesac brZaneba
ZalaSia, Seusabamoa.

173 Olsson v. Sweden, 1988 wlis 24 martis
ganaCeni, 82-e punqti.
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mSobelsa da Svils Soris komu-
nikaciebze nebismieri SezRudva
dafuZnebuli unda iyos Sesabamis
da sakmaris mizezebze, romlebic
SemuSavebulia bavSvis interesebis
dasacavad da ojaxis Semdgomi
gamTlianebis mizniT. kerZod, unda
arsebobdes proporciuloba kon-
taqtze dawesebul SezRudvebsa
da saWiroebas Soris, romelsac
xsenebuli SezRudvebi emsaxure-
ba. saqmeSi Andersson v. Sweden174

deda da misi vaJi amtkicebdnen, rom
Tvrameti Tvis ganmavlobaSi mkac-
rad SeezRudaT Sexvedrebisa da
satelefono Tu safosto kon-
taqtebis ufleba. maSin rodesac
xelisuflebis organoebis mxridan
xsenebuli RonisZiebebis gasamtki-
ceblad mizezebisaTvis upirateso-
bis miniWeba Sesabamisi iyo – Sesa-
Zlebeli iyo bavSvis mimalva mzrun-
velobisagan, sadac mas mkurnaloba
esaWireboda – sasamarTlom daad-
gina, rom mopasuxe saxelmwifom ver
gaamarTla Sefardebuli mkacri
RonisZiebebi, ramac gamoiwvia me-8
muxlis darRveva.

procesualuri uflebebi

sasamarTlom daadgina, rom
ojaxuri cxovrebis pativiscema
me-8 muxlis Tanaxmad iTvaliswinebs
procesualur uflebebs. saqmeSi W
v. the United Kingdom175 xelisufle-
bis adgilobrivma organom miiRo
mSobelTa uflebebis Sesaxeb re-
zolucia ganmcxadeblis SvilTan
dakavSirebiT da SemdgomSi ramde-
nime gadawyvetileba miiRo – maT
Soris gaSvilebis TvalsazrisiT
bavSvis grZelvadiani mzrunvelo-
bis qveS moTavseba, SezRuduli da
saboloo jamSi gauqmebulia ra ma-
mis xelmisawvdomoba – ganmcxade-
belTan winaswari konsultaciisa
Tu msjelobis gareSe. imis gan-
sazRvrisas, aRniSnuli Sesabamiso-
baSi modioda Tu ara me-8 muxlTan,
evropulma sasamarTlom aRniSna,
rom  sferoSi, sadac gadaw-
yvetilebebs Seubrunvadi xasiaTi
gaaCniaT (magaliTad, sad SeiZle-
ba bavSvma Camoayalibos axali
kavSirebi mis alternatiul
mzrunvelebTan), arsebuliyo
mSoblebis adekvaturi dacva

174 Andersson v. Sweden, 1992 wlis 25
Tebervlis ganaCeni.

175  W v. the United Kingdom , 1987 wlis 8
ivlisis ganaCeni.
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TviTneburi Carevisagan. saqmis
garemoebebTan dakavSirebiT, sasa-
marTlom daadgina, rom ganmcxade-
beli winaswar ar iyo informirebu-
li an konsultirebuli rig gadaw-
yvetilebebTan dakavSirebiT, rom-
lebmac gavlena moaxdina mis qaliS-
vilTan urTierTobaze. Sedegad,
igi arasakmarisad iyo CarTuli
gadawyvetilebis miRebis yvelaze
kritikul stadiaSi. Sesabamisad,
sasamarTlom daadgina, rom ganmc-
xadebeli ar iqna uzrunvelyofili
misi Sexedulebebis saTanado
gaTvaliswinebiT an misi interese-
bis dacviT, ramac gamoiwvia me-8
muxlis darRveva.

Sesabamisad, dadgenili prece-
denti aris Semdegi: me-8 muxlis
Tanaxmad mSoblebi, da rodesac
relevanturia, ojaxis sxva wevre-
bi, CarTuli unda iyvnen maTi
Svilebis Sesaxeb gadawyvetile-
bis miRebis procesSi im xarisxiT,
rac sakmariss gaxdida maTi in-
teresebis saTanado dacvis
uzrunvelsayofad. amitomac, gan-
sakuTrebuli yuradReba unda da-

eTmos maTi SvilebTan dakavSirebiT
gadawyvetilebis miRebis procesis
samarTlian procedurebs, iqneba es
administraciuli Tu sasamarTlo,
romelSic maTi mSoblebi da ojaxis
sxva wevrebi monawileoben, miuxe-
davad  imisa, rom moTxovnili kon-
sultaciisa Tu procesSi monawile-
obis done SeiZleba gansxvavde-
bodes sxvadasxva naTesavebs Soris,
romlebic mSoblebi ar arian.176

saojaxo samarTalwarmoebis
xangrZlivoba Seesabameba Tu
ara me-8 muxls?

saojaxo samarTalwarmoebis xan-
grZlivobis zegavlena am samarTal-
warmoebis Sedegebze xvdeba me-8
muxlis moqmedebis sferoSi im
faqtidan gamomdinare, rom radga-
nac ojaxuri cxovrebis efeqtiani
pativiscema moiTxovs, rom mSo-
belsa da Svils Soris arsebuli
samomavlo urTierTobebi gani-
sazRvros mxolod Sesabamisi
msjelobebis da ara mxolod gasu-
li drois gaTvaliswinebiT.177 ami-
tomac, nebismierma procedurulma

176 ganacxadi # 12402/86, Price v. the United
Kingdom, 1988 wlis 14 ivlisi.

177 W v. the United Kingdom, 1987 wlis 8
ivlisis ganaCeni, 65-e punqti.



133

Seferxebam SeiZleba gamoiwvios sa-
kiTxis de facto ganxilva sasamarT-
los winaSe da Sedegad, xelisu-
flebis Sesabamisi organoebi
valdebulebi arian gamoiCinon gan-
sakuTrebuli mondomeba, maSin
rodesac arsebobs imis saSiSroeba,
rom procedurulma Seferxebam
SeiZleba Seuqcevadi zegavlena
moaxdinos mxareebis ojaxur cxo-
vrebaze.178

mSoblebis Tanxmobis gareSe
bavSvis Svilad ayvana
gamoiwvevs Tu ara me-8
muxlis darRvevas?

mSoblebs, romelTa Svilebi
wardgenili arian gaSvilebisTvis,
SeuZliaT ganacxadon, rom xsene-
buli arRvevs maTi ojaxuri cxovre-
bis pativiscemis uflebas kon-
venciis me-8 muxlis WrilSi. rode-
sac aSkaraa, rom Svilad ayvanis
brZaneba zRudavs ojaxur cxo-
vrebas, saqmis garemoebebi gan-
sazRvravs, SezRudva SeiZleba Tu
ara gamarTlebuli iyos Sesa-
bamisi da sakmarisi mizezebiT

Sesabamisi bavSvis uflebebsa da
interesebTan mimarTebaSi. saqmeSi
Johansen v. Norway179 ganmcxadebeli
asaCivrebda gadawyvetilebas
mzrunvelobis organosaTvis Tavisi
qaliSvilis gadacemis Sesaxeb,
SemdgomSi misi Svilad ayvanis
mizniT. ganmcxadebeli amtkiceba,
rom mis mimarT dairRva me-8 muxli,
vinaidan gadawyvetileba ar iyo
dafuZnebuli Sesabamis da sakmaris
mizezebze. TumcaRa, sawinaaRmdego
gadawyvetileba iqna miRebuli
saqmeSi Söderback v. Sweden ,180

romelSic sakiTxi igive iyo, xolo
konteqsti – gansxvavebuli.
Söderback-is saqmeSi ganmcxadebeli
aseve asaCivrebda gadawyvetilebas
mzrunvelobis organosaTvis
Svilis gadacemis Sesaxeb, Semdgom
misi Svilad ayvanis mizniT, magram
Johansen-is saqmis sapirispirod,
romelic exeboda dedisa da
mzrunvelobis organosaTvis
gadacemuli Svilis kavSirebis
gawyvetas, es saqme exeboda
biologiur mamasa da misi Svilis
kavSirebis gawyvetas, romelSic

178 H v. the United Kingdom,  1987 wlis 8
ivlisis ganaCeni, 85-e punqti.

179 Johansen v. Norway, 1996 wlis 7
agvistos ganaCeni.

180 Söderback v. Sweden , 1998 wlis 28
oqtombris ganaCeni.



134

Svili dabadebidan imyofeboda de-
dis mzrunvelobis qveS. sasamarT-
los Tanaxmad, am saqmeSi iyo ram-
denime mniSvnelovani faqtori:

pirveli, saqme ar exeboda
mSobels, romelsac arc meur-
veoba gaaCnda Tavis Svilze da
arc Tavis Tavze iRebda bavS-
vis mzrunvelobas raime
TvalsazrisiT.

meore, Sesabamis dros gan-
mcxadebelsa da bavSvis Soris
kontaqtebi arcTu ise xSiri
iyo da atarebda SezRudul
xasiaTs, xolo gaSvilebis mo-
mentSi mas Svili ar unaxavs
garkveuli periodis ganmav-
lobaSi.

da bolos, mSvilebelma bavS-
vis mzrunveloba TiTqmis da-
badebis momentidan gaunawi-
la naSvilebis dedas da bavS-
vi mas miiCnevda sakuTar ma-
mad. amitomac, gaSvileba unda
aerTianebdes da garkveul
saxes aZlevdes aRniSnul kav-
Sirebs.

amis sawinaaRmdegod, agreTve
erovnuli sasamarTloebis mier
bavSvis saukeTesi interesebis Se-
fasebis gaTvaliswinebiT, stras-
burgis sasamarTlo dakmayofilda,
rom saqmesTan dakavSirebiT ar aR-
moCnda me-8 muxlis darRveva.

mSoblebisaTvis informaciis
miwodebis gareSe bavSvis
Svilad ayvana gamoiwvevs Tu
ara me-8 muxlis darRvevas?

radganac dadgenil iqna, rom
ojaxuri cxovreba arsebobs mSo-
belsa da Svils Soris, bavSvis
mzrunvelobis organosaTvis gada-
cema mSoblis Tanxmobis an maTTvis
informaciis miwodebis gareSe gamo-
iwvevs ojaxur cxovrebaSi Carevas,
risi gamarTlebac Zneli iqneba.
saqmeSi Keegan v. Ireland181 sasamarT-
lom daadgina, rom irlandiis gaS-
vilebis sistemis garkveulma as-
peqtebma daarRvia me-8 muxli. ker-
Zod is faqti, rom biologiur ma-
mas ar hqonda Svilad ayvanis pro-
cesSi monawileobis miRebis
ufleba, niSnavda , rom bavSvi

181 Keegan v. Ireland, 1994 wlis 26 maisis
ganaCeni.
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saswrafod gadaeca momaval mSvile-
blebs, visTanac gogonam, daiwyo
kavSirebis Camoyalibeba da ganacxa-
di, romliTac biologiuri mama
gaSvilebas asaCivrebda, wardgenil
iqna erovnuli sasamarTloebis

winaSe da dadgenil iqna, rom bavSvi
usafrTxod iyo mowyobili
mSvileblebis sacxovrebelSi.
amgvarad, samarTlebrivma
situaciam ara mxolod

182 Keegan v. Ireland, 1994 wlis 26 maisis
ganaCeni, 55-e punqti.

“ziani miayena ganmcxadeblis kavSirebis ganviTarebas sakuTar Svil-
Tan, aramed aseve dasabami misca Seuqcevad process, riTac ganmcxa-
debeli Caayena wamgebian poziciaSi meurveobisaTvis davaSi”.182

amitomac, evropuli sasamarT-
los Tanaxmad, procedurulma
xarvezma, romelic gamowveuli
iyo dauqorwinebel mamasTan misi
Svilis moTavsebis Sesaxeb kon-
sultaciebis ararsebobiTa da in-
formaciis miuwodeblobiT, gamo-
iwvia misi ojaxuri cxovrebis
upativcemuloba me-8 muxlis
WrilSi, miuxedavad bavSvis gaS-
vilebisa.

imigracia

maRali xelSemkvreli saxelmwi-
fodan piris deportaciisaTvis, sa-
dac maTi Svilebi an sxva xalxi cxo-
vrobs, visTan erTadac isini oja-
xuri cxovrebiT sargebloben, an

mSoblisa Tu ojaxis sxva wevris am
saxelmwifoSi maTTan Tanacxovre-
bis SezRudva, gamoiwvevs maT ojax-
ur cxovrebaSi Carevas me-8 muxlis
Tanaxmad. aseTi RonisZieba mxolod
maSin iqneba Sesabamisi konvencia-
sTan, rodesac igi akmayofilebs
me-8 muxlis me-2 punqtis moTxovnebs.

moqalaqeobis armqone meuRleebs
aqvT Tu ara Tanacxovrebis ufleba
konvenciis mxare saxelmwifoSi?

saxelmwifos valdebulebis
moculobis maregulirebeli princ-
ipebi meuRleebis aRiarebasTan
dakavSirebiT Camoyalibebul iqna
sasamarTlos mier saqmeSi Abdulaziz,
Cabales and Balkandali v. the United
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Kingdom.183 xsenebuli principebia
Semdegi:

saxelmwifos ar gaaCnia zoga-
di valdebuleba pativi sces
daqorwinebuli wyvilis arCe-
vans im qveynis teritoria-
sTan mimarTebaSi, sadac maT
surT ojaxuri Tanacxovreba.

saxelmwifoebi am sferoSi
sargebloben Sefasebis far-
To zRvriT.

mniSvnelovania arsebobs Tu
ara dabrkolebebi meuRleTa
saxlis dafuZnebasTan dakav-
SirebiT sadme sxvagan, meuR-
lis qveyanaSi an ganmcxadeb-
lis warmomavlobis qveyanaSi,
an Tu arsebobs raime gan-
sakuTrebuli mizezebi, rac
damabrkolebel garemoebad
SeiZleba CaiTvalos.

mniSvnelovania is faqti, acno-
bierebdnen Tu ara daqorwineb-
isas problemebs, romlebic
dakavSirebuli iyo saxelmwi-
foSi Sesvlasa da iq arsebul
SezRudul nebarTvebTan.

bavSvs aqvs Tu ara mSoblebTan
Tanacxovrebis ufleba konvenciis
mxare saxelmwifoSi?

me-8 muxli ar axdens ojaxuri
cxovrebis ganviTarebisaTvis
saukeTeso adgilis arCevis ga-
rantirebas. Sesabamisad, saqmeSi
Ahmut v. the Netherlands184  sasamarT-
lom daadgina, rom niderlandebis
xelisuflebis uari, neba daerTo
qveyanaSi Sesvlaze b-n ahmutis 15
wlis vaJiSvilisaTvis, sadac b-ni
ahmuti garkveuli drois ganmavlo-
baSi cxovrobda, ar warmoadgenda
konvenciis me-8 muxlis darRvevas.
sasamarTlom daasabuTa Tavisi
pozicia imiT, rom biWma cxovrebis
didi nawili marokoSi gaatara, ras-
Tanac mas gaaCnda enobrivi da kul-
turuli kavSirebi da, sadac igi
aRizarda ojaxis sxva wevrebis
mier. strasburgis sasamarTlom ver
aRmoaCina is mizezi, mxareebs Soris
ojaxuri cxovreba Tu ratom ar Sei-
Zleboda gagrZelebuliyo ise,
rogorc amas adgili hqonda adre.

 is faqti, rom ojaxs aseve aqvs
SesaZlebloba dabrundes da

183 Abdulaziz, Cabales and Balkandali v. the
United Kingdom, 1985 wlis 28 maisis
ganaCeni.

184 Ahmut v. the Netherlands, 1996 wlis 28
noembris ganaCeni.
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SvilTan erTad icxovros, Sei-
Zleba aseve gadamwyveti faqtori
iyos. saqme  Gцl  v. Switzerland 185

exeboda Turqi erovnebis mamakacis
ganacxads, romelic cxovrobda
SveicariaSi da, romelmac uSede-
god mimarTa xelisuflebas, raTa
Tavisi 12 wlis vaJi Casuliyo Svei-
cariaSi masTan sacxovreblad. sasa-
marTlom daadgina, rom Sveicaria-
Si sacxovreblad gadasvlam gamoi-
wvia mSoblebis daSoreba da, rom,
maSin rodesac maTi janmrTelobis
problemebis gaTvaliswinebiT
TurqeTSi cxovreba savaraudo
sirTulesTan iyo dakavSirebuli,
ar arsebobda raime dabrkoleba,
rac xels SeuSlida maT erTad cxo-
vrebas TurqeTSi.

ra SemTxvevaSi gamoiwvevs gaZeveba
me-8 muxlis darRvevas?

imisaTvis raTa ganisazRvros,
rom maRali xelSemkvreli saxelm-
wifodan piris deportaciis gadaw-
yvetileba SesabamisobaSi mova Tu
ara piradi da ojaxuri cxovrebis
pativiscemasTan, evropuli sasa-

marTlo gaiTvaliswinebs kavSire-
bis moculobas, romliTac indi-
vidi uzrunvelyofilia rogorc
mimReb, aseve gadamcem saxelmwi-
foSi da es ukanaskneli iqneba in-
dividis warmoSobis saxelmwifo.
sxva faqtorebTan erTad, rom-
lebic gaTvaliswinebul iqna, aris
Semdegi:

daxarjuli drois xangr-
Zlivoba da TiToeul saxelm-
wifoSi enisa da kulturis
codna;

ojaxuri kavSirebis arseboba
da Sesabamis qveynebSi so-
cialuri wre;

maTi urTierTobebis gavlena
ojaxis im wevrebTan, rom-
lebic maT garSemo imyofebi-
an, da

sxva nebismieri piradi gare-
moebebi, rogoricaa janmrTe-
loba an fsiqologiuri faq-
torebi, romlebic SeiZleba
imas gulisxmobdes, rom de-
portacias gaaCnia gan-
sakuTrebulad Zliermoqmedi

185 Gц l  v. Switzerland,  1996 wlis 19
Tebervlis ganaCeni.
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uaryofiTi gavlena individze.

maSin aRniSnuli faqtorebi da-
balansebul unda iqnes CamorTmevis
mizezebis sawinaaRmdegod – dana-
Saulis an uwesrigobis Tavidan
asacileblad, rodesac darRveul
iqna sisxlis samarTlis kanoni, an
qveynis ekonomikuri  keTildReoba,
rodesac qveyanas gaaCnia mkacrad
gansazRvruli imigraciuli
politika – im mizniT, raTa
ganisazRvros, ojaxur cxovrebaSi
Careva proporciuli iyo Tu ara im
saWiroebasTan, romlis gamoc igi
ganxorcielda.

ra SemTxvevaSi modis deportacia
winaaRmdegobaSi me-8 muxlTan?

evropulma sasamarTlom ram-
denime SemTxvevaSi daadgina, rom
individis me-8 muxliT gantkice-
bul uflebebze uaryofiTi gavle-
na araproporciuli iqneba im mizan-
Tan, romlis miRwevac navaraudebi
iyo misi deportaciis Sedegad. aseT
saqmeebSi ganmcxadebelma Tavisi
sicocxlis umravlesoba dahyo
gamZevebel saxelmwifoSi, mas gaaCn-

da mniSvnelovani socialuri da
ojaxuri kavSirebi xsenebul saxe-
lmwifosTan, maSin rodesac mcire
kontaqti an axlo urTierToba
hqonda mimReb saxelmwifosTan. ase
magaliTad, saqme  Moustaquim v.
Belgium186 exeboda ganmcxadeblis
depotracias marokoSi. ganmcxade-
beli belgiaSi Caiyvanes 2 wlis
asakSi, sadac cxovrobda misi yvela
axlo naTesavi. man miiRo belgiis mo-
qalaqeoba; ganmcxadebeli skolaSi
swavlobda frangul enaze da mxo-
lod orjer iyo marokoSi ardade-
gebze. SedarebiT axal saqmeSi
Mehemi v. France 187 ganmcxadebeli
dabadebuli iyo safrangeTSi, sadac
igi skolaSi swavlobda. misi ojaxis
umravlesoba, meuRlisa da sami
Svilis CaTvliT, safrangeTSi
cxovrebda, miiRo safrangeTis
moqalaqeoba da warmoudgeneli iyo
misi sxvagan cxovreba.

ra SemTxvevaSi modis deportacia
SesabamisobaSi me-8 muxlTan?

amis sapirispirod, maSin rode-
sac ganmcxadeblebma SeinarCunes

186 Moustaquim v. Belgium, 1991 wlis 18
Tebervlis ganaCeni.

187 Mehemi v. France , 1997 wlis 26
seqtembris ganaCeni.
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garkveuli kavSirebi warmoSobis
qveyanasTan, maTi saCivrebi me-8
muxlis WrilSi naklebad warmate-
bulia. ase magaliTad, saqmeSi
Boughanemi v. France188 sasamarTlom
damajereblad CaTvala is mosazre-
ba, rom ganmcxadebelma SeinarCuna
kavSirebi tunisTan, vinaidan igi ar
amtkicebda, rom ar SeeZlo saubari
arabul enaze an rom gawyvita kav-
Sirebi am qveyanasTan. am saqmeze
gadawyvetilebis miRebisas sasa-
marTlom aseve gaiTvaliswina ganm-
cxadeblis mier Cadenili danaSau-
lis simZime. sasamarTlom ar miiCnia
gadamwyvetad is faqti, rom de-
portaciis brZanebis miRebis Sem-
deg ganmcxadebeli cxovrobda
frang qalTan, romlisganac hyavda
Svili.

mSoblebsa da Svilebs Soris kav-
Sirebis mniSvneloba

saqmeSi Berrehab v. the Netherlands189

sasamarTlom daadgina ra, rom
RonisZieba araproporciuli iyo
qveyanaSi ekonomikuri keTildReo-
bis SenarCunebis mizanTan, gan-

sakuTrebuli mniSvneloba mianiWa
im Sedegebs, rasac ganmcxadeblis
deportacia gamoiwvevda massa da
misi qaliSvilis urTierTobaze.
TumcaRa, mniSvnelovani iyo, rom
ganmcxadeblis ganqorwilebis Sede-
gad gamowveuli gaZeveba, da ara
ukanono an danaSaulebrivi qmedeba,
gogonas adreuli asaki da mamasTan
kontaqtis SenarCunebis saWiroeba
iyo mniSvnelovani faqtorebi
evropuli sasamarTlos daskvnaSi,
rom deportacia gamoiwvevda me-8
muxlis darRvevas.

ufro metic, saqmeSi Ciliz v. the
Netherlands190 sasamarTlom daadgina,
rom ganmcxadeblis ojaxur
uflebebTan dakavSirebuli sxva-
dasxva procedurebis koordinire-
bis ganuxorcieleblobiT, xeli-
suflebis organoebi imgvarad ar
moiqcnen, rom ganqorwinebis Semdeg
mamisa da Svilis kavSirebis ganvi-
Tareba gamyarebuliyo. Sedegad,
gadawyvetilebis miRebis procesma,
romelic exeboda rogorc mis gaZeve-
bas, aseve SvilTan misi xelmisawvdo-
mobis sakiTxs, ar uzrunvelyo misi

188 Boughanemi v. France , 1996 wlis 24
aprilis ganaCeni.

189 Berrehab v. the Netherlands, 1988 wlis 21
ivnisis ganaCeni.

190  Ciliz v. the Netherlands, 2000 wlis 11
ivlisis ganaCeni.
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interesebis saTanado dacviT, ramac
gamoiwvia me-8 muxlis darRveva.

sacxovrebeli

ramdenadac dadgenilia, rom
damxmare Senobebi warmoadgens
sacxovrebels me-8 muxlis
mniSvnelobiT, aqedan gamomdinare
dacva mravalgvaria da imsaxurebs
winamdebare gzamkvlevSi am
sakiTxis gaSuqebas. TumcaRa, maSin
rodesac piri sargeblobs sakuTre-
bis uflebiT saxlTan dakavSire-
biT, am uflebis nebismieri SezRud-
va warmoWris sakiTxs pirveli oqmis
1-li punqtis WrilSi, romelic
uzrunvelyofs sakuTrebiT mSvi-
dobiani sargeblobis uflebas.

sacxovreblis dacva ganzrax
zianis miyenebisagan

konvenciis me-8 muxli moicavs
piris uflebas, rom misi sacxovre-
beli daculi iyos Tavdasxmebisagan
saxelmwifosa da misi warmomadgen-
lebis mxridan. saqmeze Akdivar and
Others v. Turkey191  sasamarTlom daad-
gina, rom uSiSroebis Zalebi pasux-

ismgebelni iyvnen ganmcxadebelTa
sacxovreblebis dawvasa da maTi
saxlebis dakargvaze, ramac isini ai-
Zula daetovebinaT sofeli da gada-
suliyvnen sxvagan. gamomdinare
iqidan, rom sacxovreblebisa da in-
ventaris ganzrax dawva warmoadgen-
da maTi ojaxuri cxovrebisa da sa-
cxovreblebis pativiscemis
uflebaSi seriozul Carevas me-8
muxlis WrilSi da mTavrobis mier Se-
moTavazebul iqna aseTi Carevebis
gamarTleba, strasburgis sasamarT-
lom daaskvna, rom adgili hqonda
konvenciis me-8 muxlis darRvevas.

zemoqmedebisagan dacva

sasamarTlos Tanaxmad, sacxo-
vreblis koncefcia moicavs sa-
cxovrebliT mSvidobiani sarge-
blobis uflebas.  amitomac, me-8
muxli gvTavazobs piradi cxovre-
bisa da sacxovreblis dacvas  xmau-
risa da sazogadoebrivi wesrigis
darRvevisagan. Powell & Rayner-is
saqmeSi, 192 romelic exeboda sa-
Civrebs TviTmfrinavis xmis gada-
Warbebasa da xangZlivobaze,

191 Akdivar and Others v. Turkey, 1996 wlis
16 seqtembris ganaCeni.

192 Powell & Rayner v. the United Kingdom, 1990
wlis 21 Tebervlis ganaCeni.



141

romelsac iwvevda sahaero mimosv-
la hisrous aeroportSi, sasamarT-
los ganxilvis sagans warmoadgenda
Semdegi: dadgenili iqna Tu ara sa-
marTliani balansi individisa da
sazogadoebis konkurentul inte-

resebs Soris, xelisuflebis orga-
noebis mier TviTmfrinavis xmauris
kontrolis, Semcirebisa da kompen-
sirebis mizniT miRebuli RonisZie-
bebis gaTvaliswinebiT. strasbur-
gis sasamarTlom ganacxada:

193 Powell & Rayner v. the United Kingdom, 1990
wlis 21 Tebervlis ganaCeni, 45-e
punqti.

194 López Ostra v. Spain, 1994 wlis 9
dekembris ganaCeni.

“ar arsebobs seriozuli safuZveli imis dasadgenad, rom gaerTiane-
buli samefos xelisuflebis organoebis mxridan am sakiTxisadmi mid-
gomis politika an am organoebis mier miRebuli konkretuli maregu-
lirebeli RonisZiebebis Sinaarsi iwvevs konvenciis me-8 muxlis
darRvevas”.193

bunebrivi zemoqmedebisagan dacva

saqmeSi López Ostra v. Spain194 sasa-
marTlom daafuZna me-8 muxlis
mTliani gamoyeneba bunebrivi
zemoqmedebis konteqstSi. ganmc-
xadebeli asaCivrebda sunis, xmau-
risa da kvamliT haeris dabinZure-
bas, rac momdinareobda ganmcxade-
blis sacxovrebelTan axlomdebare
narCenebis gadamamuSavebeli saam-
qrodan. ganmcxadeblis mtkicebiT,
isini arRvevda misi sacxovreblis,
piradi da ojaxuri cxovrebis pa-
tiviscemis uflebas. faqtebTan
dakavSirebiT sasamarTlom aRniSna,

rom ganmcxadebeli da misi ojaxi
cxovrobdnen saamqrosTan wlebis
ganmavlobaSi da damajereblad
CaTvala saojaxo aRmoCenebis kav-
Siri maTi janmrTelobis zianTan.
miuxedavad imisa, rom gaTvali-
swinebul iqna saxelmwifos Sefase-
bis zRvari, sasamarTlom daadgina,
rom saxelmwifom warmatebas ver
miaRwia samarTliani balansis
dadgenaSi qalaqis ekonomikuri
keTildReobis interessa – narCe-
nebis gadamamuSavebeli saamqros
arseboba – da ganmcxadeblis sac-
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xovreblisa da ojaxuri cxovrebis
pativiscemis uflebiT efeqtian
sargeblobas Soris. eorgian
mbassies and Consulates broad

ra saxis samedicino mtkicebulebe-
bis arseboba iqneba saWiro raTa
dadgindes, rom dabinZurebam gamo-
iwvia sacxovrebelsa da saojaxo
cxovrebaSi Careva

im sirTulis gaTvaliswinebiT,
romelsac garemos dabinZurebasa
da janmrTelobis dazianebas Soris
mizezobrivi kavSiris dadgenis
dros SeiZleba hqondes adgili,
mniSvnelovania, rom López Ostra-s
saqmeSi evropulma sasamarTlom
saWirod ar CaTvala  janmrTelo-
bisaTvis faqtobrivi zianis
miyeneba da aRniSna:

195 López Ostra v. Spain, 1994 wlis 9
dekembris ganaCeni, 51-e punqti.

“bunebrivia, garemos mniSvnelovanma dabinZurebam SeiZleba gavlena
moaxdinos individTa keTildReobaze da xeli SeuSalos maT, isarge-
blon TavianTi sacxovrebliT, rac uaryofiT gavlenas moaxdens maT
pirad da ojaxur cxovrebaze, imisda miuxedavad mniSvnelovani sa-
frTxis winaSe aRmoCnda Tu ara maTi janmrTeloba”.195

amitomac, aRniSnuli gvTava-
zobs, rom rodesac nivTmtkiceba
aucilebelia sacxovrebliTa da
ojaxuri cxovrebiT sargeblobis
uflebis darRvevis warmosaCenad
me-8 muxlis WrilSi, ar aris aucile-
beli, raTa dadgenil iqnes naTeli
da pirdapiri mizezobrivi kavSiri
dabinZurebasa da ganmcxadeblis
janmrTelobasTan dakavSirebul
problemebs Soris.

bunebriv riskTan dakavSirebul
informaciaze xelmisawvdomoba

rodesac arsebobs janmrTelo-
bis riski, romelic momdinareobs
garemos mniSvnelovani dabinZure-
bidan, naTelia, rom is pirebi, rom-
lebsac SeuZliaT gaasaCivron uar-
yofiTi gavlenis arseboba, kon-
venciis me-8 muxlis Tanaxmad
SeiZleba sargeblobdnen
xsenebul riskebze informaciis
miRebis uflebiT  xelisuflebis
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Sesabamisi organoebisagan. rodesac
me-10 muxli moicavs informaciis
miRebis uflebas, sasamarTlo inar-
Cunebs Tavis Sexedulebas, rom es
exeba mxolod im informacias,
romelic sxvebs surT gaavrcelon.
saqmeSi Guerra and Others v. Italy196 gan-
mcxadebelma, romelic cxovrobda
qimiur qarxanasTan axlos,
romelmac warsulSi ganicada seri-
ozuli afeTqeba da standarteb-
Tan Seusabamo aRmoCnda, ganacxada,
rom isini ar avrcelebdnen infor-
macias qarxnis warmoebis riskTan
dakavSirebiT an ubeduri SemTxve-
vis arsebobisas RonisZiebebis ga-
tarebis Sesaxeb. sasamarTlom
daadgina, rom garemos mniS-
vnelovani dabinZurebiT gamow-
veul riskze ganmcxadeblisaTvis
arsebiTi informaciis miuwo-
deblobiT, saxelmwifom ver
Seasrula nakisri valdebuleba,
uzrunveleyo ganmcxadeblebis
piradi da ojaxuri cxovrebis
pativiscemis ufleba.

sakuTrebis regulireba

kerZo pirebs Soris sakuTrebis
savaldebulo gadacema SeiZleba
gamarTlebul iqnes konvenciis
Tanaxmad, maSin rodesac qmedeba
emsaxureba kanonier, socialur da
ekonomikur politikas. ufro metic,
rodesac konfiskacias aqvs adgili,
saxelmwifo sargeblobs Sefasebis
farTo zRvriT, Tu rogor sces
pativi sacxovrebels politikuri,
ekonomikuri da socialuri
sakiTxebis xasiaTis arsebobis gamo.
sasamarTlom am sferoSi ganacxada,
rom is pativs scems sakanonmdeblo
organos Sefasebas, Tu ra igulisxme-
ba sazogadoebriv interesSi, garda
im SemTxvevisa, rodesac mas “aSkarad
ar gaaCnia gonivruli safuZveli~.197

me-8 muxli gulisxmobs Tu
ara piris sacxovrebelSi
cxovrebis uflebas?

sasamarTlos precedentuli sa-
marTali cxadyofs, rom piris sac-
xovreblis pativiscemis ufleba
yovelTvis ar moicavs iq cxo-

196 Guerra and Others v. Italy , 1998 wlis 19
Tebervlis ganaCeni.

197 James v. the United Kongdom, 1986 wlis
22 ianvris ganaCeni, 46-e punqti.
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vrebis uflebas. aRniSnuli
sakiTxis ganxilva moxda saqmeSi
Gillow v. the United Kingdom ,198

romelSic normandiis kunZulebis
dasaxlebis mkacri kontroli
gasaCivrebul iqna konvenciis me-8
muxlis Tanaxmad. b-nma da q-nma
gilouebma aaSenes saxli gernsis
kunZulze da moipoves kunZulze
cxovrebis nebarTva. mas Semdeg,
rac maT am kunZulze xuTi weli
dahyves, gilouebs mouwiaT
Tvrameti wlis ganmavlobaSi
msoflios sxvadasxva kuTxeebSi
cxovreba, b-n gilous samsaxure-
brivi specifikidan gamomdinare. am
wyvilma aseve SeinarCuna saxli ing-
lisSi. mas Semdeg, rac
Tvrametwliani pauzis Semdeg isini
dabrundnen gernsze, maT neba ar
daerToT kunZulze cxovrebaze,
ramac, maTi azriT, gamoiwvia sacxo-
vreblis pativiscemis uflebis
darRveva. miuxedavad imisa, rom
evropulma sasamarTlom daadgina,
rom Sesabamisi kanonmdebloba em-
saxureboda bunebrivi resursebis
gadametebuli sameurneo warmoe-

bis Tavidan acilebisaTvis mosax-
leobis regulirebisa da
ekonomikis SenarCunebis kanonier
mizans, sasamarTlom daadgina, rom
ganmcxadeblebisaTvis droebiTi
da mudmivi nebarTvebis gacemaze
uari araproporciuli iyo
xsenebul mizanTan. kerZod,
sasamarTlom gaakritika arasa-
kmarisi mniSvneloba, rac sacxo-
vrebeli saxlebis mSenebelma
dawesebulebam mianiWa gansakuTre-
bul garemoebebs, romlebic gada-
wonil iqna ganmcxadeblebis
sasargeblod. sasamarTlos Tanax-
mad, mniSvnelovani iyo, rom ganmc-
xadeblebma aaSenes es saxli maTive
da maTi ojaxis sacxovreblad; kun-
Zulze aryofnis ganmavlobaSi maT
gaaqiraves saxli, riTac wvlili
Seitanes kunZulze arsebul sacxo-
vrebel fondSi; ar arsebobda
qonebis sxva mesakuTre, romelsac
raime zarali miadga; xolo, rode-
sac isini dabrundnen, ganmcxade-
blebs ar gaaCndaT sxva sacxovre-
beli inglissa Tu msoflios sxva
nebismier kuTxeSi.

198 Gillow v. the United Kingdom, 1986 wlis
24 noembris ganaCeni.
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sasamarTlom gansxvavebuli
gadawyvetileba miiRo saqmeSi
Velosa Barreto v. Portugal,199 romelSic
ganmcxadebels uari eTqva
sacxovreblad Sesvlaze im saxlSi,
romelic mas mSoblebisgan memkvi-
dreobiT ergo. sasamarTlom
daadgina, rom RonisZieba miznad
isaxavda mesakuTreTa socialur
dacvas da erovnulma sasamarT-
loebma daadgines, rom mas ar gaaCn-
da sakuTrebis gadaudebeli
saWiroeba, vinaidan igi cxovrobda
ojaxis sxva wevrebTan erTad. evro-
pulma sasamarTlom daadgina, rom
me-8 muxlis Tanaxmad samarTliani
balansi dadgenili iyo sazogadoe-
bis zogad interesebsa da individis
interesebs Soris.

saqme Buckley v. the United Kingdom200

exeboda ganmcxadeblis – boSa
qalis – uflebas, romelic
cxovrobda furgonSi im kunZulis
nawilSi, romelic man am mizni-
saTvis SeiZina. misTvis dagegmil
samuSaoebze nebarTvis gacemaze
uari, rac mas xsenebul kunZulze
cxovrebis SesaZleblobas ar mis-

cemda, sasamarTlom CaTvala saja-
ro xelisuflebis mxridan misi sac-
xovrebelis pativiscemis uflebaSi
Carevad. TumcaRa, imis gansazRvri-
sas, Careva gamarTlebuli iyo Tu ara
me-8 muxlis me-2 punqtis WrilSi
qveynis ekonomikuri keTildReobis
da sxvaTa uflebebisa da
janmrTelobis dacvis Tval-
sazrisiT, sasamarTlom miiRo Semde-
gi gadawyvetileba: samarTliani
balansi dadgenili iyo sazogadoeb-
is zogad interesebsa da ganmcxade-
blis uflebas Soris misi sacxovreb-
lis pativiscemis TvalsazrisiT,
uflebisa, romelic Sesatyvisi iyo
misi da misi bavSvebis piradi
usafrTxoebasa da keTildRe-
obasTan. sasamarTlom xazgasmiT
aRniSna, rom dagegmarebis kontro-
lis sferoSi xelisufleba me-8
muxlis Tanaxmad sargeblobs Se-
fasebis farTo zRvriT. amasTan,
sasamarTlom aRniSna, rom dagegmare-
bis sakiTxebis arsebiTad ganxilva ar
warmoadgenda mis rols. amitomac,
ganisazRvra konkurentuli
ganacxadebis Sesabamisi yuradRebiT

199 Velosa Barreto v. Portugal, 1995 wlis 21
noembris ganaCeni.

200 Buckley v. the United Kingdom, 1996 wlis
25 seqtembris ganaCeni.
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samarTliani sasamarTlo ganxilva.

sakuTrebis Cxreka da amoReba

sasamarTlom daadastura, rom
maRal xelSemkvrel saxelmwifoebs
SeuZliaT mizanSewonilad CaTvalon
imgvari RonisZiebebis gamoyeneba,
rogoricaa sacxovrebeli Senobebis
Cxreka da amoReba konkretul
danaSaulebriv qmedebebTan
dakavSirebuli nivTmtkicebis mopo-
vebis mizniT. maSin rodesac Ronis-
Ziebebi rogorc wesi SezRudavs me-8
muxlis 1-li punqtiT ganmtkicebul
pirad uflebebs – pirad cxovrebasa
Tu sacxovrebels – aseTi
RonisZiebebis gamamarTlebeli
mizezebi Sesabamisi da sakmarisi
unda iyos da ar unda iyos im dasaxul
mizanTan araproporciuli. dama-
tebiT unda aRiniSnos, rom sasa-
marTlo unda daakmayofilos im
faqtma, rom Sesabamisi kanon-
mdebloba da praqtika uzrunvel-
yofdes individebs adekvaturi da
efeqtiani garantiebiT darRvevis
winaaRmdeg. amitomac, preceden-
tulma samarTalma koncentrireba

moaxdina im moTxovnebze, rom
Cxrekebi iyos “kanonieri~ da Tan
axldes proceduruli garantiebi
TviTnebobisa da ukanono qmedebebis
winaaRmdeg. amrigad, miuxedavad
Sefasebis zRvrisa, romelic maRal
xelSemkvrel saxelmwifoebs gaaCni-
aT am sferoSi, strasburgis sasamarT-
lom gansakuTrebuli sifxizle unda
gamoiCinos, maSin rodesac
xelisuflebis organoebi erovnuli
kanonmdeblobis Tanaxmad ufleba-
mosilni arian ubrZanon da
ganaxorcielon Cxrekebi sasamarTlo
orderis gareSe. 201 sasamarTlos
Tanaxmad, maSin rodesac individebi
dacul unda iqnen xelisuflebis
organoebis mxridan me-8 muxliT
garantirebul uflebebSi TviTne-
buri Carevisagan, samarTlebrivi
sistema da am uflebamosilebebze
Zalian mkacri SezRudvebi
moiTxoveba. meores mxriv,
sasamarTlom unda gaiTvaliswinos
TiToeuli saqmis konkretuli
garemoebebi, raTa konkretul saqmeSi
gansazRvros, SezRudva proporciu-
li iyo Tu ara dasaxul mizanTan.201 Camenzind v. Switzerland, 1997 wlis 16

dekembris ganaCeni.
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ra saxis damcavi meqanizmebis
arseboba aris saWiro?

saqmeze Camenzind v. Switzerland,202

romelic exeboda Sveicariis
kanonmdeblobas sacxovreblis
Cxrekis Sesaxeb da am uflebis
borotad gamoyenebisagan dacvas,
sasamarTlom miuTiTa kanonis im
elementebze, romlebic mniS-
vnelovani iyo am konteqstSi:

Cxreka SeiZleba ganxor-
cieldes SezRuduli raode-
nobis maRali Tanamdebobis
saxelmwifo moxeleTa weri-
lobiTi brZanebiT da igi Sei-
Zleba warmoebul iqnes ami-
saTvis specialurad momza-
debuli moxeleebis mier.

es moxeleebi valdebulni
arian, miscen acileba, Tu ar-
sebobs garemoebebi, rom-
lebmac SeiZleba gavlena
moaxdinos maT miukerZoe-
blobaze.

Cxreka SeiZleba Catardes
sacxovrebel saxlebsa da
sxva saTavsoebSi mxolod im

SemTxvevaSi, Tu savaraudoa,
rom eWvmitanili iq imaleba an,
Tu sagani an faseuloba,
romelic eqvemdebareba
amoRebas, an danaSaulis Ca-
denis mtkicebuleba SeiZleba
iqnes aRmoCenili.

Cxreka ar SeiZleba ganxor-
cieldes kviras an sa-
dResaswaulo dRes an Rames,
“garda mniSvnelovani an
gardauvali safrTxis SemTx-
vevaSi.~

Cxrekis dasawyisSi gamomZie-
belma unda waradginos pira-
dobis damadasturebeli mow-
moba da saTavsos mflobels
acnobos Cxrekis mizani. am
ukanasknels, mis naTesavs an
ojaxis sxva wevrebs unda
eTxovoT, daeswron Cxrekas.

Cxrekas aseve unda daeswros
sajaro moxele, raTa uzrun-
velyos, rom Cxrekam ar gada-
uxvios Tavis mizans.

Cxrekis oqmi dauyovnebliv
unda Sedges im pirebis Tan-

202 Camenzind v. Switzerland, 1997 wlis 16
dekembris ganaCeni.
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daswrebiT, romlebic eswre-
bodnen Cxrekas da, Tu isini
amas moiTxoven, maT unda
mieceT Cxrekis orderisa da
Cxrekis oqmis asli.

dokumentebis Cxreka eqvem-
debareba specialur SezRud-
vebs.

garemoebis miuxedavad eWvmi-
tanilebs aqvT warmomadgen-
lobis ufleba.

nebismier pirs, romelsac
Seefarda “sagamoZiebo mo-
qmedeba~ da, romelsac aqvs
interesi, rom am RonisZiebis
kanoniereba Semowmdes, unda
SeeZlos saCivris Setana fe-
deralur sasamarTloSi.

Tu ar dadasturda varaudi,
“eWvmitanils~ SeuZlia moiT-
xovos anazRaureba miyenebu-
li zaralisaTvis.203

am faqtebTan dakavSirebiT
evropulma sasamarTlom aRniSna,
rom Cxreka ganxorcielda erTi
oficris mier; amasTan, ganmcxadeb-

lis TandaswrebiT, mas Semdeg rac
mas neba daerTo gascnoboda mis
saqmeze arsebul dosies da daere-
ka advokatisaTvis. Tumca Cxreka ar
gagrZelebula or saaTze metxans da
moicva mTeli saxli, gamomZiebels
telefonebisa da televizoris gar-
da araferi Seumowmebia; mas ar
Cautarebia avejis Cxreka, ar
mouxdenia dokumentaciis gada-
xedva an raime nivTis amoReba. Sede-
gad, sasamarTlom daadgina, rom
ganmcxadeblis uflebebis SezRud-
va proporciuli iyo dasaxul mizan-
Tan da me-8 muxlis darRvevas ad-
gili ar hqonda.

Tumca, naTelia, rom aseTi Cxre-
ka, romelic efuZneba aseTi garan-
tiebis Semcvel kanonmdeblobas, ar
gamoiwvevs me-8 muxlis darRvevas,
saeWvoa, rom kanons, romelSic erTi
Tu ori xsenebuli garantia ar ar-
sebobs, eqneba sakmarisi dacva. Tum-
caRa, sasamarTlom ganixila war-
modgenili sakiTxebi.

203 Camenzind v. Switzerland, 1997 wlis 16
dekembris ganaCeni, 46-e punqti.
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sasamarTlo zedamxedveloba

axdens Tu ara me-8 muxliT

gacxadebuli uflebebis

adekvatur dacvas?

maSin rodesac sasamarTlo
zedamxedvelobis elementiT aR-
Wurvili brZanebebi gacemulia sasa-
marTloebis mier, savaraudoa, rom
arsebobs me-8 muxlis moTxovnebis
dasakmayofilebeli sakmarisi dac-
va. ase magaliTad, saqmeSi Chappell
v. the United Kingdom,204 romelSic
sakmarisi aRmoCnda, rom momCivanis
advokatma da ara sasamarTlos war-
momadgenelma ganaxorciela sasa-
marTlo brZaneba, romelic, anton
pileris saqmeze arsebuli prece-
dentuli samarTlis Tanaxmad, mom-
Civans uflebamosilebas aniWebda
dokumentebisa da saqonlis Semow-
mebis, xolo, saWiroebis SemTxveva-
Si, misi amoRebis mizniT, mopasuxis
SenobaSi SeRwevaze, vinaidan igi
erovnuli sasamarTlos gadaw-
yvetilebebis Seusruleblobi-
saTvis eqvemdebareboda mkacr san-
qciebs.

sasamarTlos winaswari
nebarTva arsebiTia Tu ara
me-8 muxlis moTxovnaTa
dasakmayofileblad?

sisxlis samarTlis kanonis aR-
srulebis mizniT gacemuli Cxrekis
orderebi zogadad unda moiTxo-
vdes sasamarTlos winaswar nebar-
Tvas imisaTvis, rom CaiTvalos me-8
muxlis mizanTan proporciulad.
xsenebulis ararsebobis
SemTxvevaSi – da Tu qveynis Sida
kanoni sasamarTlos winaswari
nebarTvis moTxovnis gareSe uSvebs
saxlis Cxrekebs – qmedeba me-8
muxlTan Sesabamisad CaiTvleba
mxolod im SemTxvevaSi, Tu
CxrekasTan dakavSirebuli
kanonis normebi Seicavs
ganmcxadeblis uflebebis sak-
maris dacvas am debulebis Wril-
Si. saqmeSi Funke v. France ,205 romel-
Sic sabaJos warmomadgenlebma
sazRvargareT ganmcxadeblis Semo-
savlebTan dakavSirebuli infor-
maciis mopovebis mizniT Caatares
misi saxlis Cxreka da moaxdines im

204 Chappell v. the United Kingdom, 1989 wlis
30 martis ganaCeni.

205 Funke v. France , 1993 wlis 25
Tebervlis ganaCeni.
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dokumentebis amoReba, romlebic
exeboda sabaJo wesebis dar-
RvevebTan dakavSirebuli ucxouri
bankis angariSebs, rac, safrange-
Tis kanonmdeblobis Tanaxmad,
sisxlis samarTlebrivi danaSaulis
xasiaTs atarebda. im droisaTvis mo-
qmedi safrangeTis kanonmdebloba

sabaJos warmomadgenlebs farTo
uflebamosilebas aniWebda, maT
Soris: “inspeqtirebis mizanSewoni-
lobas, raodenobas, xangrZlivobasa
da inspeqtirebis masStabebs.~ yve-
laze mniSvnelovnad sasamarTlom
miiCnia is faqti, rom

206 Niemietz v. Germany , 1992 wlis 16
dekembris ganaCeni.

“sasamarTlos orderis nebismieri moTxovnis ararsebobis SemTxvevaSi
kanoniT dadgenili SezRudvebi da pirobebi ...  gvevlineba Zalian
myifed da xarvezebiT savsed ganmcxadeblebis uflebebis SezRudveb-
Si, raTa iyos zedmiwevniT proporciuli dasaxul kanonier mizanTan”.

sasamarTlos orderi sakmarisia Tu ara imisaTvis, rom
Seesabamebodes me-8 muxlis moTxovnebs?

Tumca evropulma sasamarTlom
Funke-s saqmeSi xazi gausva Cxrekisa
da amoRebis ganxorcielebisaTvis
sasamarTlo nebarTvis arsebiT xasi-
aTs, is faqti, rom sasamarTlos
orderis arsebobda, yovelTvis ar
aris imisaTvis sakmarisi, rom See-
sabamebodes me-8 muxlis me-2 punq-
tis moTxovnebs. saqmeSi Niemietz v.
Germany206 sasamarTlom daadgina,
rom advokatis uZravi qonebis Cxre-
ka im dokumentebis Sesabamisad,

romelTa gamoyeneba xdeba sisxlis
samarTlebrivi devnisas, ar CaiTva-
la uwesrigobisa da danaSaulis
Tavidan acilebisa da sxvaTa ufle-
bebis dacvis miznebis proporciu-
lad, sasamarTlos mxridan winaswari
damtkicebis miuxedavad. sasa-
marTlom daadgina, rom orderi
imgvarad iyo SemuSavebuli, rom
pirobebi iyo Zalian farTo da Cxre-
ka SeiWra profesiul saidumloeba-
Si, romlis Semcveli garkveuli
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masalebic iqna gamokvleuli. Sede-
gad, agreTve imitom, rom germaniis
kanoni ar iTvaliswinebda raime
konkretul procesualur garanti-
ebs, romlebic dakavSirebuli
iqneboda Cxrekis uflebamosilebis
ganxorcielebasTan, qmedeba ar
CaiTvala proporciulad dasaxul
mizanTan da dadginda me-8 muxlis
darRveva.

terorizmTan dakavSirebiT
aRZruli gamoZiebis
procesSi Cxreka da amoReba

naTelia, rom saxelmwifoebi
terorizmTan brZolisas ufleba-
mosilebi arian ganaxorcielon ise-
Ti RonisZiebebi, romlebic Sesa-
Zloa gaumarTlebeli iyos me-8 mux-
lis me-2 punqtis Tanaxmad. ase ma-
galiTad, saqme Murray v. the United
Kingdom 207 exeboda CrdiloeT
irlandiaSi ganviTarebul
situacias. q-ni murei da misi ojaxi
asaCivrebdnen, rom jaris mxridan
maT sacxovrebel saxlSi Sesvla da
Cxreka, amasTan, ojaxis xuTi wevris
mcire xniT erT oTaxSi moTavseba, war-

moadgenda me-8 muxlis darRvevas.
sasamarTlo, imis ganxilvisas, hqonda
Tu ara adgili darRvevas, Seexo
demokratiul sazogadoebaSi arCeuli
mTavrobis pasuxismgeblobas,
organizebuli terorizmis muqarisgan
daicvas Tavisi moqalaqeebi da
dawesebulebebi, terorizmTan
dakavSirebul samarTaldarRvevebSi
eWvmitanili pirebis dakavebasa da
dapatimrebisTan dakavSirebul
specifikur problemebs. sasamarTlom
aRniSna, rom es ori faqtori gavlenas
axdens samarTlian balansze, e.i.
dadgenil unda iqnes samarTliani
balansi individis mier me-8 muxlis
1-li punqtiT garantirebuli
uflebiT sargeblobasa da
saxelmwifos mxridan me-8 muxlis me-2
punqtis Tanaxmad teroristuli
danaSaulebebis aRkveTis mizniT ganx-
orcielebuli efeqtiani RonisZi-
ebebis aucileblobas Soris.
faqtebTan dakavSirebiT strasburgis
sasamarTlom miuTiTa, rom erovnulma
sasamarTloebma daadgines, rom
mTavari ganmcxadebeli, q-ni murei,
WeSmaritad da samarTlianad iqna

207 Murray v. the United Kingdom, 1994 wlis
28 oqtombris ganaCeni.
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eWvmitanili terorizmTan
dakavSirebuli samarTaldarRvevis
CadenaSi. evropulma sasamarTlom,
Tavis mxriv, aseve daadgina, rom
konvenciis me-5 muxlis miznebiT
eWvi safuZvliani iyo. amitomac
evropulma sasamarTlom miiCnia,
rom q-n mureis dapatimrebis
mizniT, principSi, arsebobda mure-
is ojaxis sacxovrebelSi Sesvlisa
da Cxrekis uflebamosilebis

saWiroeba . damatebiT, “gansa-
kuTrebuli daZabulobis pirobe-
bi~,  rogorc es lordTa palatam
aRniSna, romelTa Tanaxmadac unda
ganxorcieldes aseTi dapatimrebe-
bi CrdiloeT irlandiaSi, aRiare-
bul unda iqnes. strasburgis sasa-
marTlom miuTiTa sasamarTlos
funqciebiT aRWurvil lordTa pa-
latis wevrTa analizebze, aRniSna
ra Semdegi:

“Cxreka ar SeiZleba SezRudul iqnes mxolod da mxolod dasapatim-
rebeli piris ZebniT. aseve gulisxmobs Cxrekas, romlis mizanic aris
uzrunvelyos, rom dapatimreba moxdes mSvidobiani gziT. me ... vafaseb
mas, rogorc sruliad gonivrul gafrTxilebas, rom saxlis yvela
mkvdirs unda moeTxovos erT oTaxSi Sekreba. ... yvelas interess war-
moadgens, rom dapatimreba mSvidobianad ganxorcieldes. me makmay-
ofilebs, rom jaris mier gatarebuli procedurebi aris gonivruli,
samarTliani da SemuSavebulia imgvarad, rom minimaluri safrTxe da
fizikuri tkivili miayenos yvela iq myofs”.

evropulma sasamarTlom daa-
dastura, rom xsenebuli warmoad-
genda legitimur msjelobebs,
romlebic xsnis da amarTlebs mane-
ras, Tu rogor moxda ganmcxadeblis
sacxovrebelSi Sesvla da Cxreka.
sasamarTlom ar daadgina, rom
xelisuflebis organoebis mxridan

gamoyenebuli saSualebebi ara-
proporciuli iyo mizanTan.

gadasaxadebis Tavidan acilebasTan
dakavSirebiT aRZruli gamoZiebis
procesSi Cxreka da amoReba

saqmeSi Miailhe v. France208 sasa-
marTlom daadgina, rom sxva sfe-

208 Miailhe v. France, 1993 wlis 25 ivlisis
ganaCeni. aseve ix. msgavsi saqmeebi
Funke v. France, 1993 wlis 25 Tebervlis
ganaCeni da Cremieux v. France, 1993 wlis
25 Tebervlis ganaCeni, romelmac
ganixila igive safrangeTis sabaJo
kanondebloba.
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roebSic saxelmwifos SesaZloa esa-
Wiroebodes RonisZiebebis gamo-
yeneba, rogoricaa saxlebis Cxreka
da amoReba. kerZod, sasamarTlom
daadgina, rom kapitalis gasvlisa
da gadasaxadebis Tavidan acilebis
aRkveTis mizniT saxelmwifoebi aw-
ydebian seriozul sirTuleebs sa-
banko sistemebisa da finansuri ar-
xebis kompleqsurobis da saerTa-
Soriso investirebis usazRvro
farglebis gamo, rac ufro advili
xdeboda erovnuli sazRvrebis gax-
sniT. amitomac sasamarTlom aRniS-
na, rom valutis kontrolTan
dakavSirebuli samarTal-
daRvevebisaTvis nivTmtkicebis
mopovebis mizniT saxelmwifoebs
SeiZleba dasWirdeT saxlis
Cxrekisa da amoRebis ganxor-
cieleba da, saWiroebisamebr, sisx-
lis samarTlebrivi devnis aRZra
damnaSaveTa winaaRmdeg. TumcaRa,
evropulma sasamarTlom saxelmwi-
fos mimarTa, rom Sesabamisi kanon-
mdebloba da praqtika unda uzrun-
velyofdes darRvevis winaaRmdeg
adekvaturi da efeqtiani garantie-

bis arsebobas. am saqmeSi es ase ar
iyo. kerZod, sasamarTlom daadgi-
na, rom xelisuflebis organoebi
sargeblobdnen Zalian farTo
uflebamosilebiT, xolo  sasa-
marTlos orderis nebismieri moT-
xovnis ararsebobis SemTxvevaSi,
kanoniT dadgenili SezRudvebi da
pirobebi gvevlineba Zalian myi-
fed da savse xarvezebiT ganmcxa-
deblebis uflebebis SezRudvebSi,
raTa iyos zedmiwevniT proporci-
uli dasaxul kanonier mizanTan.
sasamarTlom gaakritika is faqti,
rom ganmcxadebelTa kuTvnili Se-
nobebidan amoReba imdenad masiuri
iyo da ganurCevlad warmoebda, rom
sabaJom ramdenime aTasi dokumenti
CaTvala gamoZiebisaTvis usarge-
blod da isini ganmcxadebels
daubruna. Sesabamisad, evropulma
sasamarTlom daadgina, rom adgili
hqonda me-8 muxlis darRvevas.



154

tiraJi 2000

daibeWda Sps “petitSi”
Tbilisi, 2005 weli
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