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Seit ihrer Gründung im Jahr 1992 berät die Deutsche Stiftung für internationale rechtliche Zusammen-
arbeit e.V. (IRZ) ihre Partnerstaaten im Auftrag des Bundesministeriums der Justiz und für Verbrauch-
erschutz bei der Reformierung ihrer Rechtssysteme und der Justizwesen. Rechtsstaatlichkeit und De-
mokratisierung sind Voraussetzung, um grundrechtliche Freiheiten zu wahren, stabile staatliche und 
gesellschaftliche Strukturen zu stärken sowie wirtschaftliches Wachstum anzuregen. Diesen Entwicklung-
sprozess zu unterstützen ist Aufgabe der IRZ, wobei die Bedürfnisse des jeweiligen Partnerstaats immer 
im Mittelpunkt stehen. 

Die Zusammenarbeit mit Georgien basiert auf einer gemeinsamen Erklärung zwischen dem georgischen 
Justizministerium und dem Bundesministerium der Justiz von 2005 und wurde im Jahr 2006 aufgenom-
men. Die Schwerpunkte der Tätigkeit liegen in der Umsetzung internationaler Abkommen in georgisches 
Recht, in der Beratung im Straf- und Strafvollzugsrecht sowie der Aus- und Fortbildung von Rechtsan-
wenderinnen und Rechtsanwendern.

saerTaSoriso samarTlebrivi TanamSromlobis germanuli fondi (IRZ) Seiqmna 1992 
wels da am droidan germaniis iusticiis federaluri saministros dakveTiT dax-
marebas uwevs partnior saxelmwifoebs samarTlebrivi reformebis gatarebaSi. 
samarTlebrivi saxelmwifo da demokratia aris ZiriTadi uflebebisa da Tavisu-
flebebis dacvis, stabiluri saxelmwifo da sazogadoebrivi struqturebis Camoy-
alibeba-gamyarebis da ekonomikuri zrdis aucilebeli winapiroba da imavdroulad 
garanti. swored ganviTarebis aseTi procesebis mxardaWera warmoadgens IRZ-is amo-
canas, romlis farglebSic centraluri mniSvneloba eniWeba aseve Sesabamisi part-
niori saxelmwifos interesebs.

saqarTvelosTan IRZ-is TanamSromloba efuZneba saqarTvelosa da germaniis ius-
ticiis saministroTa 2005 wlis SeTanxmebas, romlis ganxorcielebac 2006 wlidan 
mimdinareobs. amasTan, TanamSromlobis mTavari sferoebia: saerTaSoriso SeTanx-
mebebisa da xelSekrulebis implementacia qarTul kanonmdeblobasa da samarTalSi, 
sakonsultacio saqmianoba sisxlis samarTalSi da sasjelaRsrulebis sferoSi da 
praqtikosi iuristebis gangrZobiTi iuridiuli ganaTleba.
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winamdebare kvleva momzadebulia saqarTvelos uzenaesi sasamarTlos analitikuri 

ganyofilebis kvlevisa da analizis centris farglebSi da warmoadgens 2017 wels, 

ganyofilebis mier gamocemuli kvlevis –`diskriminaciis akrZalvis saerTaSoriso 

standartebis asaxva erovnul praqtikaSi~ – ganaxlebul versias. naSromSi mkiTx-

veli gaecnoba am sferoSi gaeros, evropis sabWosa da evrokavSiris mier damkvid-

rebul saerTaSoriso standartebs, amasTan gaanalizebulia saqarTvelos saerTo 

sasamarTloebis praqtikaSi saerTaSoriso xelSekrulebebisa da adamianis ufleba-

Ta evropuli sasamarTlos saqmeTa gamoyenebis praqtika. Sesabamisad, kvlevis miza-

nia warmoaCinos antidiskriminaciuli kanonmdeblobis gamoyenebasTan dakavSire-

biT, saqarTvelos saerTo sasamarTloebis praqtikis ganviTarebis dinamika wlebis 

mixedviT, pozitiuri mignebebisa da tendenciebis, agreTve xarvezebis gamovlenis 

gziT.

damatebiT, kvlevaSi mimoxilulia antidiskriminaciuli kanonmdebloba, saqarT-

velos sakonstitucio sasamarTlos saqmeebi, `sasamarTlos megobris~ (Amicus Curie) 

institutis gamoyenebis praqtika, agreTve, warmodgenilia saerTo sasamarTloebis 

`saukeTeso praqtikis~ magaliTebi da statistikur monacemTa analizi.

winamdebare kvleva warmoadgens damxmare masalas saqarTvelos saerTo sasam-

arTloebis mosamarTleTaTvis.

migvaCnia, rom kvleva saintereso iqneba ara mxolod marTlmsajulebis sferoSi 

moRvawe pirebisaTvis, aramed iuridiuli fakultetebis profesor-maswavleblebi-

sa da studentebisaTvis, aseve am sakiTxiT dainteresebuli sazogadoebisaTvis.
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Die vorliegende Studie wurde vom Zentrum für Recherche und Analyse, angesiedelt in der analytischen 
Abteilung des georgischen Obersten Gerichts, durchgeführt. Sie ist eine neue überarbeitete und modifi-
zierte Auflage der in 2017 von der Abteilung veröffentlichten Publikation „Internationale Standards des 
Diskriminierungsverbots in der nationalen Rechtsprechung“. Die Arbeit fasst für den Leser die von UNO, 
Europarat und EU etablierten internationale Standards zusammen und nimmt zugleich eine Analyse der 
georgischen Rechtsprechung hinsichtlich der Anwendung der internationalen Verträge sowie der Recht-
sprechung des Europäischen Gerichtshofs für Menschenrechte vor. Somit verfolgt die Studie das Ziel, 
die Entwicklung georgischer Rechtsprechung bezüglich der Anwendung der Regelungen zum Diskirmin-
ierungsverbot in ihrer Dynamik nach Jahren u.a. im Wege der positiven Entwicklungsaspekte und Ten-
denzen, sowie der Mängel aufzuzeigen. Ferner analysiert die Studie die Antidiskriminierungsregelungen, 
die Rechtsprechung des georgischen Verfassungsgerichts, die Praxis hinsichtlich der Anwendung des 
Instituts „Amicus Curie“ (Gerichtsfreund), stellt Beispiele der best practice in der ordentlichen Gerichts-
barkeit dar und gibt enstprechende einschlägige Statistik wider. 

Wir sind zuversichtlich, dass die Studie nicht nur für die im Bereich der Justiz tätigen Personen, sondern 
auch für breitere Kreise, wie Dozentinnen und Dozenten sowie Studentinnen und Studenten der jurist-
ischen Fakultäten und für andere Interessierte nützlich sein wird. 

Redakteur und Autor: Prof. Marine Kvachadze, Leiterin der analytischen Abteilung beim Obersten 
Gericht von Georgien
Autor: Natia Dtchugeli, Mitarbeiterin der analytischen Abteilung beim Obersten Gericht von Georgien
Redakteur: Nino Dzidziguri
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Sesavali

diskriminaciasTan brZola Tanasworobis uflebis uzrunvelyofis aucilebeli wi-
napirobaa da saxelmwifos mier unda ganxorcieldes yvela is RonisZieba, rac auci-
lebelia adamianis uflebebis erovnul doneze uzrunvelsayofad. adamianis ufle-
baTa samarTlis mixedviT, saxelmwifos ekisreba rogorc negatiuri valdebuleba, 
rom Tavad ar daarRvios adamianis uflebebi, agreTve pozitiuri valdebuleba, rom 
gaataros Sesabamisi zomebi uflebebis uzrunvelsayofad. Tavis mxriv, pozitiuri 
valdebuleba or nawilad iyofa, rom saxelmwifom daicvas adamianebi maTi uflebe-
bis mesame pirTa mxridan darRvevisgan (duty to protect) da Seqmnas adamianis uflebebis 
uzrunvelsayofad aucilebeli pirobebi (duty to fulfill). adamianis uflebebis dacvis 
valdebuleba saxelmwifosgan moiTxovs efeqturi prevenciuli RonisZiebebis ga-
tarebas, xolo darRvevis dafiqsirebis SemTxvevaSi, mis droul identifikacias da 
damrRvevisaTvis saTanado pasuxismgeblobis dakisrebas. agreTve, aucilebelia da-
rRveuli uflebis aRdgenis saTanado meqanizmebis arseboba. rac Seexeba uflebe-
bis uzrunvelsayofad aucilebeli pirobebis Seqmnas, am SemTxvevaSi, aucilebelia 
uflebis realizebisTvis saWiro sistemis, meqanizmebis, infrastruqturis da sxva 
msgavsi garemoebebis arseboba.1

diskriminaciis winaaRmdeg sabrZolvelad araerTi samarTlebrivi meqanizmia Seqm-
nili rogorc saerTaSoriso, ise regionul da adgilobriv doneze, Tumca, adamia-
nis uflebaTa dacvis mzardi standartebis miuxedavad, diskriminacia kvlav rCeba 
Tanamedrove msoflios qveynebSi, maT Soris saqarTveloSic, erT-erT mniSvnelovan 
gamowvevad. 

2014 wlis 2 maiss, evrokavSirsa da saqarTvelos Soris savizo reJimis liberali-
zaciis samoqmedo gegmis farglebSi nakisri valdebulebis Sesrulebis mizniT, dis-
kriminaciis SemTxvevebTan brZolis erTiani sakanonmdeblo bazis Sesaqmnelad, sa-
qarTvelos parlamentma miiRo `diskriminaciis yvela formis aRmofxvris Sesaxeb~ 
saqarTvelos kanoni.

kanonis miRebam mniSvnelovnad Seuwyo xeli qveyanaSi Tanasworobis sakiTxebze dis-
kusiis dawyebas da sazogadoebis cnobierebis amaRlebas. amasTan, uflebis dacva ka-
noniT gaTvaliswinebuli samarTlebrivi meqanizmebis – sasamarTlos Tu saqarTve-
los saxalxo damcvelis meSveobiT, diskriminaciis araerTma msxverplma SeZlo. aR-
saniSnavia, rom kanoni moqmedebs rogorc sajaro uwyebebze, aseve kerZo samarTlis 
fizikur da iuridiul pirebze da diskriminacias kanoniT regulirebul nebismier 
sferoSi krZalavs. aseve mniSvnelovania, rom kanonSi gawerili diskriminaciisgan 
daculi safuZvlebis CamonaTvali amomwuravi ar aris, rac savaraudo diskrimi-
naciis met SemTxvevaze msjelobas xdis SesaZlebels.2

aRsaniSnavia, rom antidiskriminaciuli kanonmdeblobis miRebis miuxedavad, ga-
mowvevad rCeboda Tanasworobis uflebis srulyofili realizebis sakiTxi, radgan 

1  ZamaSvili b., Tanasworobis samarTali, Tbilisi, 2018, gv. 73
2  saqarTvelos saxalxo damcvelis 2018 wlis specialuri angariSi `diskriminaciis winaaRmdeg 

brZolis, misi Tavidan acilebisa da Tanasworobis mdgomareobis Sesaxeb.~ gv. 5. ix.:  http://www.
ombudsman.ge/res/docs/2019042317125211129.PDF
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araerTi saerTaSoriso Tu adgilobrivi organizaciebis angariSebis mixedviT, ka-
nonmdebloba srulad ar pasuxobda saerTaSoriso standartebs da misi praqtika-
Si aRsruleba iyo xarveziani. rogorc mogexsenebaT, „diskriminaciis yvela formis 
aRmofxvris Sesaxeb~ saqarTvelos kanonis mixedviT,3 diskriminaciis aRmofxvrisa 
da Tanasworobis uzrunvelyofaze zedamxedvelobas axorcielebs saqarTvelos sa-
xalxo damcveli. kerZod, Tanasworobis departamenti saqmiswarmoebis farglebSi 
ganixilavs diskriminaciis an diskriminaciis waxalisebis SesaZlo faqtebs da dad-
genis SemTxvevaSi, diskriminaciis Camden an wamaxalisebel sajaro uwyebas, kerZo 
samarTlis fizikur an iuridiul pirs rekomendaciiT an zogadi winadadebiT mi-
marTavs.4 Tumca, praqtikaSi aRniSnul antidiskriminaciul meqanizms araefeqturs 
xdida saxalxo damcvelis mandatisa da kompetenciis SezRuduloba diskriminaciis 
saqmeebis ganxilvis procesSi. Sesabamisad, problema exeboda aramxolod ombuds-
menisaTvis Sesabamisi saqmis masalebis, dokumentaciisa da informaciis wardgenis 
valdebulebis ararsebobas, aramed, saxalxo damcvelis mier miRebuli rekomenda-
ciebisa da zogadi winadadebis Sesrulebis sakiTxsac. Arac Seexeba sasamarTlosTan 
mimarTebiT saxalxo damcvelis mandats, aRsaniSnavia, rom ombudsmeni sakmaod xSi-
rad waradgens savaraudo diskriminaciis faqtze sasamarTlos megobris mosazre-
bebs (amicus curiae),5 romlebsac praqtikaSi aseve, xSirad iziareben sasamarTloebic.6 

antidiskriminaciuli kanonmdeblobis miRebidan dRemde, savaraudo diskrimi-
naciis SemTxvevebze, sasamarTlosadmi mimarTvianoba saxalxo damcvelTan Sedare-
biT mkveTrad dabalia,7 aRniSnuli ki SesaZloa aixsnas im faqtiT, rom samoqalaqo 
saproceso kanonmdebloba iTvaliswinebda diskriminaciis saqmeebze sasarCelo xan-
dazmulobis aragonivrulad mcire vadas (3 Tve). swored am sakiTxze gaamaxvila yu-
radReba `rasobrivi diskriminaciis yvela formis likvidaciis Sesaxeb~ komitetma 
2016 wlis 13 maisis dakvniT SefasebebSi8 da aRniSna, rom antidiskriminaciuli kano-
nis miRebis miuxedavad, mwiri iyo sasamarTlo gadawyvetilebebis raodenoba, sadac 
gamoyenebuli iyo Sesabamisi sakanonmdeblo debulebebi.

3  „diskriminaciis yvela formis aRmofxvris Sesaxeb“ saqarTvelos kanonis me-6 muxli. 02/05/2014  
ix.: https://matsne.gov.ge/ka/document/view/2339687?publication=1

4  saxalxo damcvelis mier gamocemuli zogadi winadadebebisa da rekomendaciebis Sesaxeb 
informacia SegiZliaT ixiloT saxalxo damcvelis 2018 wlis specialur angariSSi – 
diskriminaciis winaaRmdeg brZolis, misi Tavidan acilebisa da Tanasworobis mdgomareobis 
Sesaxeb. ix.: http://www.ombudsman.ge/res/docs/2019042317125211129.PDF

5  ix.: http://www.ombudsman.ge/geo/sasamartlos-megobris-mosazrebebi
6  sasamarTlos megobris mosazrebebis (amicus curiae) sasamarTlo praqtikaSi gaziarebis sakiTxi 

Seswavlilia saqarTvelos uzenaesis sasamarTlos analitikuri ganyofilebis kvlevaSi – sa-
samarTlos megobris institutis (Amicus Curiae) roli samarTalwarmoebis procesSi, 2017. ix.: 
http://www.supremecourt.ge/files/upload-file/pdf/amicus-curiae.pdf

7  monacemebis Sesadareblad SegiZliaT ixiloT saqarTvelos uzenaesi sasamarTlos anali-
tikuri ganyoflebis kvleva – diskriminaciis akrZalvis saerTasoriso standartebis asaxva 
erovnul sasamarTlo praqtikaSi, 2017.

 ix.: http://www.supremecourt.ge/files/upload-file/pdf/diskriminaciis-akrzalvis-saertashoriso-standartebis-asaxva-
erovnul-sasamartlo-praktikashi.pdf

 saxalxo damcvelis specialuri angariSebi – diskriminaciis winaaRmdeg brZolis, misi Tavi-
dan acilebisa da Tanasworobis mdgomareobis Sesaxeb.

 ix.: http://www.ombudsman.ge/geo/190308041856angarishebi
8  ix.: https://tbinternet.ohchr.org/Treaties/CERD/Shared%20Documents/GEO/CERD_C_GEO_CO_6-8_23906_E.pdf
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antidiskriminaciuli regulacebis xarvezze metyvelebda is faqtic, rom kanonmde-
bloba ar iTvaliswinebda seqsualuri Seviwroebis definicias, Sesabamisad, amgvar 
faqtebze sasamarTloSi mimarTvianobac naklebad xdeboda. maSin, rodesac msgav-
si faqtebis realurad  siuxves miuTiTebda gaeros qalTa organizaciis mier 2017 
wels Catarebuli kvlevis Sedegebi, romlis Tanaxmadac, saqarTveloSi seqsualuri 
Seviwroeba cxovrebis ganmavlobaSi 5-dan 1 qals gamoucdia, maT Soris 70%-s – sa-
jaro sivrceSi, 30%-s ki – sxva adgilas.9 aRsaniSnavia, rom 1992 wlis #19 rekomen-
dacia, genderuli niSniT Zaladobas sqesis niSniT diskriminaciis erT-erT formad 
ganmartavs, rac iwvevs CEDAW konvenciis darRvevas. komiteti uTiTebs, rom: `sa-
muSao adgilas Tanasworoba SesaZloa seriozulad dairRves, rodesac qali eqvem-
debareba genderuli niSniT Zaladobas, rogoric aris seqsualuri Sevwiroeba sa-
muSao adgilze.~ komiteti uTiTebs, rom konvenciis xelSemkvrelma saxelmwifoebma 
(maT Soris, saqarTvelom) unda miiRon samarTlebrivi da sxva relevanturi zomebi, 
raTa uzrunvelyon qalTa efeqturi dacva genderuli niSniT Zaladobisgan, samu-
Sao adgilze seqsualuri Seviwroebis CaTvliT. amasTan, evropis sabWos konvencia 
qalTa mimarT Zaladobisa da ojaxSi Zaladobis winaaRmdeg brZolisa da prevenciis 
Sesaxeb (stambolis konvencia) me-40 muxli avaldebulebs mxareebs (maT Soris, sa-
qarTvelos) miiRon yvela sakanondeblo an saWiro zoma, rom seqsualuri Seviwroeba 
daeqvemdebaros sisxlis samarTlis an sxva saxis samarTlebriv sanqciebs. Sesabami-
sad, seqsualuri Seviwroeba unda daregulirdes rogorc samuSao adgilze, aseve 
sajaro sivrceSi.10 Aaqve, mniSvnelovania aRvniSnoT, rom asocirebis SeTanxmebis Za-
laSi Sesvlidan oTxi wlis vadaSi, saqarTvelos evaleboda Seesrulebina 2006 wlis 5 
ivlisis evroparlamentisa da sabWos 2006/54/EC direqtiva, romelic uzrunvelyo-
fs dasaqmebisa da  saqmianobis sakiTxebTan mimarTebiT mamakacisa da qalis Tanabari 
SesaZleblobebisa da Tanabari mopyrobis principis ganxorcielebas.

yovelive zemoaRniSnulidan gamomdinare, saerTaSoriso xelSekrulebebiT nakis-
ri valdebulebebis Sesasruleblad da antidiskriminaciuli regulaciebis saer-
TaSoriso standartebTan daaxloebis mizniT, saqarTvelos parlamentma 2019 wlis 3 
maiss, mxari dauWira sakanonmdeblo cvlilebaTa pakets, romlis mixedviTac, cvli-
leba Sevida Semdeg oTx normatiul aqtSi:11 Sromis kodeqsSi, `saxalxo damcvelis 
Sesaxeb~ kanonSi, administraciul samarTaldarRvevaTa kodeqssa da samoqalaqo sa-
proceso kodeqsSi. sxva sityvebiT, rom vTqvaT, sakanonmdeblo doneze ganisazRvra 
seqsualuri Seviwroebis definicia da igi aikrZala, maT Soris, sazogadoebriv adgi-
lebSi. Kkanonis efeqturad aRsrulebisaTvis administraciul samarTaldarRvevaTa 
kodeqsiT gaTvaliswinebulia rogorc fuladi jarima, aseve, administraciuli pa-
timroba. Ggarda aRniSnulisa, axali regulaciebis mixedviT, mniSvnelovnad gaizar-
da saxalxo damcvelis mandatic, romlis farglebSic, ombudsmens uflebamosileba 

9  ganmartebiTi baraTi saqarTvelos kanonSi `saqarTvelos administraciul samarTaldarRve-
vaTa kodeqsSi~ cvlilebis Setanis Taobaze kanonis proeqtze.

 ix.: https://info.parliament.ge/file/1/BillReviewContent/213490?
10  ganmartebiTi baraTi saqarTvelos kanonSi „saqarTvelos Sromis  kodeqsSi~ cvlilebis Seta-

nis Taobaze kanonis proeqtze.
 ix.: https://info.parliament.ge/file/1/BillReviewContent/213479?
11 ix.: https://info.parliament.ge/#law-drafting/17053 
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eqneba mimarTos sasamarTlos da moiTxovos rekomendaciis Sesruleba Tu organi-
zaciam ar gaiziara an ar upasuxa mis rekomendacias. amasTan, fizikur da iuridiul 
pirebs ganesazRvraT valdebuleba 10 dRis vadaSi, saxalxo damcvels miawodon Se-
mowmebisaTvis aucilebeli yvela cnoba, dokumenti da sxva masala. mniSvnelovani 
cvlilebaa isic, rom sasamarTlosadmi mimarTvis vada gaizarda erT wlamde.

sasamarTlo warmoadgens antidiskriminaciuli kanonmdeblobis praqtikaSi srul-
yofilad danergvisa da Tanasworuflebianobis dacvis mTavar garants. mosamarT-
leebis Sefasebazea damokidebuli, Tu ramdenad sruldeba diskriminaciis amkr-
Zalavi sakanonmdeblo regulaciebi da Sesabamis SemTxvevebSi, swored maT unda 
uzrunvelyon, rom msxverpls mieces adekvaturi kompensacia, xolo gamovlenili 
diskriminaciuli qmedeba ar darCes dausjeli. Sesabamisad, axali sakanonmdeblo 
cvlilebebis fonze, savaraudo diskriminaciis faqtebze sasamarTlosadmi mimarT-
vianobis zrda xels Seuwyobs qveyanaSi Tanasworuflebianobis principis ganmtki-
cebas da diskriminaciuli midgomebis aRmofxvras rogorc kerZo, aseve, sajaro 
sferoSi.

zemoaRniSnulis gaTvaliswinebiT, winamdebare kvlevis mizans warmoadgens swored 
antidiskriminaciuli kanonmdeblobis saerTo sasamarTloebis praqtikaSi imple-
mentaciis efeqturobis Sefaseba. kvlevaSi aRwerili da gaanalizebulia, rogor 
iyeneben saqarTvelos saerTo sasamarTloebi diskriminaciuli Sinaarsis mqone 
davebze moqmed kanonmdeblobas sxva relevantur saerTaSoriso aqtebTan erTo-
bliobaSi. mTlianobaSi, arsebuli statistikis gaTvaliswinebiT, kvleva naTlad 
warmoaCens diskriminaciis Sesaxeb faqtebze sasamarTlosadmi mimarTvianobis spe-
cifikas, amasTan Tu rogor gamoiyeneba saerTo sasamarTloebis praqtikaSi amgvari 
kategoriis davebze antidiskriminaciuli kanonmdebloba da saerTaSoriso aqtebi, 
agreTve, evropuli sasamarTlos precedentuli samarTali.

meTodologia

winamdebare kvleva warmoadgens saqarTvelos uzenaesi sasamarTlos analitikuri 
ganyofilebis mier 2017 wels gamocemuli kvlevis `diskriminaciis akrZalvis saer-
TaSoriso standartebis asaxva erovnul sasamarTlo praqtikaSi~12 ganaxlebul ver-
sias. naSromis  mizania warmoaCinos antidiskriminaciuli kanonmdeblobis gamoye-
nebasTan dakavSirebiT, saqarTvelos saerTo sasamarTloebis praqtikis ganviTare-
ba,  arsebuli pozitiuri mignebebi da tendenciebi, agreTve xarvezebi. Sesabamisad, 
sakvlevi masala gaanalizda SedarebiTsamarTlebrivi analizis, aRwerilobiTi da 
sinTezuri meTodebis gamoyenebiT, maT Soris statistikuri monacemebi gaanalize-
bulia dinamikaSi wina wlis monacemebTan urTierTSedarebis gziT.

kvlevis daniSnulebaa, erTi mxriv, warmoaCinos sasamarTlo gadawyvetilebebSi 
diskriminaciuli mopyrobis faqtis dadgenaze msjelobisas diskriminaciis sani-
muSo ganmartebebi da meore mxriv, moixmos is SemTxvevebic, rodesac sasamarTlo 

12  ix.: http://www.supremecourt.ge/files/upload-file/pdf/diskriminaciis-akrzalvis-saertashoriso-standartebis-asaxva-
erovnul-sasamartlo-praktikashi.pdf
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gadawyvetilebebi ar Seicavs an naklebad Seicavs saerTaSoriso standartebs. aRsa-
niSnavia, rom diskriminaciis sakiTxebze mdidari saerTaSoriso praqtika karg Sesa-
Zleblobas iZleva sasamarTlos gadawyvetilebebi maRali xarisxiT iqnas dasabuTe-
buli.

kvlevis srulyofilad Catarebisa da saTanado rekomendaciebis momzadebis miz-
niT, Seswavlili da gaanalizebuli iqna diskriminaciuli Sinaarsis mqone saqmeebze 
2017-2018 wlebSi, saerTo sasamarTloebis mier miRebuli gadawyvetilebebi/ganCine-
bebi. sakvlevi informaciis Segroveba moxda sxvadasxva regionis pirveli da meore 
instanciis sasamarTloebidan werilobiTi mimarTvis safuZvelze. sasamarTloebs 
eTxovaT, kvlevis miznebidan gamomdinare, moewodebinaT  samoqalaqo da adminis-
traciuli kategoriis yvela is saqme, romelSic figurirebda diskriminaciuli mo-
pyrobis faqti. Sesabamisad, kvlevis farglebSi  damuSavda ara mxolod is saqmeebi, 
sadac sasarCelo moTxovnaSi mkafiod iyo formulirebuli diskriminaciuli qmede-
bis aRkveTa, aramed is saqmeebic, sadac mxare (mosarCele, mopasuxe) damatebiT miu-
TiTebda diskriminaciul mopyrobaze an sasamarTlo Tavad aviTarebda msjelobas 
am mimarTulebiT.

kerZod, mopovebuli da Seswavlili iqna 7 sasamarTlos maT Soris, rogorc pirveli 
instanciis, ise Tbilisisa da quTaisis saapelacio sasamarTloebis gadawyvetile-
bebi da ganCinebebi. kvlevis miznebisTvis sul gaanalizda 33 gadawyvetileba/gan-
Cineba, amasTan unda aRiniSnos isic, rom sakvlevi masalis farglebSi, Seswavlili 
iqna 2 saqmeze miRebuli pirveli da meore instanciis sasamarTlos gadawyvetile-
ba/ganCinebebi. Sesabamisad, kvlevaSi monacemebis dublirebis gamoricxvis mizniT, 
saqmeTa saerTo raodenobad miTiTebulia 31 saqme, maT Soris administraciuli sa-
marTalwarmoebis gziT ganxilulia 12 saqme, xolo samoqalaqo samarTalwarmoebis 
wesiT ki, 19 saqme.13

saerTo sasamarTloebis praqtikaSi diskriminaciuli Sinaarsis mqone davebze miRe-
buli gadawyvetilebebis dasabuTebis xarisxis Sefasebisas, kvlevaSi gakeTebulia 
Sesabamisi miTiTebebi erovnul kanonmdeblobaze, sakonstitucio sasamarTlos 
praqtikasa da saerTaSoriso standartebze. am mxriv, gansakuTrebuli yuradReba 
daeTmo adamianis uflebaTa evropuli sasamarTlos gadawyvetilebebsa da saer-
TaSoriso aqtebs, romelTa xelSemkvrelicaa saqarTvelo. 

kvleva Sedgeba 4 Tavis, 10 qveTavisa da 2 danarTisgan. Ppirvel TavSi mimoxilulia 
diskriminaciis akrZalvis saerTaSoriso standartebi (mag.: gaeros antidiskrimina-
ciuli konvenciebi, adamianis uflebaTa evropuli konvencia da strasburgis sasa-
marTlos praqtika da a. S.), agreTve, saqarTvelos konstituticia da sakonstitu-
cio sasamarTlos mniSvnelovani gadawyvetilebebi. Mmeore TavSi mocemulia diskri-
minaciis Sesaxeb saqmeebze erovnuli sasamarTlo praqtikis analizi, romlis deta-
luri mimoxilvac instanciebis mixedviT warmodgenilia danarTi №1 da danarTi №2 
saxiT. Kkvlevis mesame Tavi exeba  diskriminaciis niSnebs, gansakuTrebiT gamoyofi-
lia diskriminaciis is konkretuli safuZvlebi, romlebic gamoikveTa erovnul sa-
samarTlo praqtikaSi (mag.: religia, sqesi, seqsualuri orientacia da a. S.). diskri-

13 kvlevaSi personaluri monacemebis dacvis mizniT, mxareTa vinaoba mocemulia inicialebiT.
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minaciis niSnebis mixedviT mimoxilulia adamianis uflebaTa sasamarTlos prece-
dentuli samarTali da erovnuli sasamarTlo praqtikidan Sesabamisi gadawyveti-
leba/ganCinebebi. naSromis me-4 Tavi ki, eTmoba SromiT urTierTobebSi gamovlenil 
diskriminaciis savaraudo SemTxvevebs. mocemul TavSi vrclad aris mimoxiluli 
SromiT davebSi diskriminaciuli mopyrobis dadgenis praqtika.

sagulisxmoa, rom kvlevis farglebSi, sasamarTlo gadawyvetilebebis Seswavlisas 
Sefasda konkretulad, diskriminaciasTan dakavSirebiT dasabuTebis standartebi 
da ara sasamarTlos mier miRebuli gadawyvetilebebis siswore.

damatebiT, kvlevaSi warmodgenilia erovnuli sasamarTlo praqtikis analizis 
Sedegad gamovlenili ZiriTadi mignebebi. amasTan, naSromSi SemoTavazebulia re-
komendaciebi, romlebic eyrdnoba saerTaSoriso standartebsa da sxvadasxva saer-
TaSoriso saxelmZRvanelo dokumentebs.

ZiriTadi mignebebi:

yy Eerovnuli sasamarTlo  praqtikis Seswavlis SedegebiT vlindeba, rom diskri-
minaciuli mopyrobis savaraudo faqtebTan dakavSirebiT, sasamarTlosadmi mi-
marTvis mxriv mkveTrad aqtiurobs aRmosavleT saqarTvelos mosaxleoba. amas-
Tan, ikveTeba, rom Tbilisis saqalaqo sasamarTloSi yovelwliurad, izrdeba 
diskriminaciis Sesaxeb sarCeliT mimarTvis SemTxvevebi;

yy ZiriTadad (68% SemTxvevaSi), mosarCeleebi miuTiTebdnen kerZo sferoSi ganxor-
cielebul savaraudo diskriminaciul qmedebebze. Sesabamisad, saqmeTa umetesi 
nawili ganxilulia samoqalaqo samarTalwarmoebis gziT;

yy diskriminaciis Sesaxeb saqmeTa 74% exeboda dasaqmebis sferos. kvlevam gamoa-
vlina, rom mosarCeleebi ZiriTadad, sasamarTlos mimarTaven ukidures SemTx-
vevaSi, rodesac xdeba SromiTsamarTlebrivi urTierTobis Sewyveta diskrimina-
ciuli motiviT; 

yy saqmeTa Seswavlam aCvena, rom savaraudo diskriminaciuli mopyrobaze msjelo-
bisas, sasamarTloebi naklebad uTiTeben mtkicebis gansxvavebul standartze, 
riTac zogierT SemTxvevaSi, arasaxarbielo mdgomareobaSi iqna Cayenebuli dis-
kriminaciis savaraudo msxverpli;

yy rogorc wesi, SesaZlo diskriminaciaze msjelobisas, sasamarTloebi iribi da 
pirdapiri diskriminaciis cnebebis citirebas axdenen `diskriminaciis yvela 
formis aRmofxvris Sesaxeb~ saqarTvelos kanonis me-2 muxlidan, Tumca, mka-
fiod naklebad miuTiTeben saqmeSi konkretulad, romeli saxis diskriminacia 
ikveTeba, Sesabamisad, gadawyvetilebebSi naklebad aris ganviTarebuli msje-
loba diskriminaciis Sesabamis elementebze. Tumca, praqtikaSi iyo sanimuSo ga-
dawyvetilebebic, sadac sasamarTloebma saerTaSoriso standartebis moxmobis 
gziT, diskriminaciis Sefasebis testis gamoyenebiT, vrclad da amomwuravad im-
sjeles SesaZlo diskriminaciaze;
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yy rogorc wesi, im saqmeebSi, romlebSic sasamarTlo adgens, rom saxezea diskri-
minacia, sasamarTlo yuradRebis miRma da saTanado msjelobis gareSe ar tove-
bs diskriminaciis Sedegad miyenebuli moraluri an/da materialuri zianis ana-
zRaurebis sakiTxs;

yy sasamarTlo praqtikaSi gamoikveTa, rom yvelaze xSirad identificirebuli iyo 
politikuri, sqesis da profkavSiris wevrobis niSniT diskrimianciis savarau-
do SemTxvevebi. amasTan, sasamarTlos arcerT saqmeSi ar daudgenia seqsualuri 
orientaciis an orsulobis niSniT diskriminacia. aqve, unda aRiniSnos isic, rom 
praqtikaSi naklebad aris ganxiluli seqsualuri Seviwroebis Sesaxeb sarCelebi;

yy kvlevis Sedegebis Tanaxmad, pirveli da meore instanciis sasamarTloebi arcTu 
iSviaTad iyeneben saqarTvelos uzenaesi sasamarTlosa da sakonstitucio sasa-
marTlos ganmartebebs. am mxriv, gamoirCeva Tbilisis saqalaqo sasamarTlo;

yy sasamarTloebi sakmaod aqtiurad moixmoben saerTaSorisosamarTlebriv aqte-
bsa da adamianis uflebaTa evropuli sasamarTlos precenedtul samarTals. Aam 
mxriv, mkveTrad gamoirCeva Tbilisis saqalaqo sasamarTlo, agreTve, quTaisis 
saqalaqo sasamarTlo, baTumis saqalaqo sasamarTlo da rusTavis saqalaqo sasa-
marTlo. Tumca, mniSvnelovania aRvniSnoT isic, rom araerTgvarovania citire-
bis praqtika, amasTan, sasamarTloebi yovelTvis ar axdenen citirebuli masalis 
saqmis konkretul faqtobriv garemoebebTan misadagebasa da analizs.

diskriminaciis akrZalvis saerTaSoriso da erovnuli standartebi

adamianis uflebaTa dacvis erovnuli meqanizmebis efeqtiani funqcionireba moi-
Txovs kanonmdeblobisa da praqtikis daxvewis mudmivi procesis uzrunvelyofas. 
adamianis uflebaTa standartebis ganviTarebasTan erTad, saxelmwifom unda gana-
xorcielos kanonmdeblobisa da praqtikis adaptireba axal realobasa da gamowve-
vebTan. am procesSi didi mniSvneloba aqvs sxva qveynebisa da saerTaSoriso insti-
tutebis gamocdilebis gaziarebas, rac daexmareba saxelmwifos, uzrunvelyos ada-
mianis uflebaTa dacva sayovelTaod aRiarebuli standartebiT.14

diskriminaciis amkrZalav debulebebs iTvaliswinebs araerTi saerTaSorisosa-
marTlebrivi aqti.

gaeros antidiskriminaciuli konvenciebis mimoxilva

adamianis uflebaTa sferoSi universalur doneze miRebuli aqtebidan, gansaku-
TrebiT aRsaniSnavia saerTaSoriso paqti `samoqalaqo da politikuri uflebebis 
Sesaxeb.~15 am paqtis me-2 da 26-e muxlebi krZalaven diskriminacias.A aseve, saintere-

14  adamianis uflebaTa standartebis gavlena saqarTvelos kanonmdeblobasa da praqtikaze, 
konstantine korkelia (red.), Tbilisi, 2015, gv. 5.

15  saqarTveloSi ZalaSi Sesvlis TariRia 1994 wlis 3 agvisto.
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soa, riT gansxvavdeba aRniSuli muxlebi erTmaneTisgan. me-2 muxlis mixedviT, am pa-
qtis monawile TiToeuli saxelmwifo valdebulia pativi sces da misi teritoriis 
farglebsa da mis iurisdiqciaSi myofi yvela pirisaTvis uzrunvelyos am paqtiT 
aRiarebuli uflebebi: rasis, kanis feris, sqesis, enis, religiis, politikuri an sx-
va mrwamsis, erovnuli Tu socialuri warmoSobis, qonebrivi mdgomareobis, daba-
debisa Tu sxva garemoebis gamo. aRniSnuli  diskriminacias e. i. krZalavs mxolod 
paqtiT gaTvaliswinebuli uflebebiTa da TavisuflebebiT sargeblobasTan mimar-
TebaSi. xolo paqtis 26-e muxlis mixedviT: `TiToeuli adamiani Tanasworia kanonis 
winaSe da yovelgvari diskriminaciis gareSe, kanoniT Tanabari dacvis ufleba aqvs. 
am mxriv, unda aikrZalos yovelgvari diskriminacia da kanoni unda uzrunvelyof-
des yvela piris Tanaswor da efeqtian dacvas rasis, kanis feris,  sqesis, enis, re-
ligiis, politikuri Tu sxva mrwamsis, erovnuli da socialuri warmoSobis, qone-
brivi mdgomareobis, dabadebisa Tu sxva garemoebebis gamo diskriminaciisagan. es 
ukanaskneli ki, ar aris SezRuduli mxolod paqtiT gansazRvruli uflebebiTa da 
TavisuflebebiT diskriminaciis gareSe sargeblobiT, aramed aRniSnuli krZala-
vs diskriminacias xelSemkvreli saxelmwifos kanonmdeblobiT gaTvaliswinebuli 
uflebebiTa da TavisuflebebiT sargeblobasTan mimarTebaSi. adamianis uflebaTa 
gaeros komitetma Tavis zogad komentarSi ganacxada, rom 26-e muxli saxelmwifoebs 
akisrebs valdebulebas, akrZalon da imoqmedon diskriminaciis sawinaaRmdegod.16 

rac Seexeba naTlad formulirebul diskriminaciis safuZvlebs, adamianis ufleba-
Ta komiteti gansakuTrebul simkacres iCens sqesis niadagze dafuZnebul gansxva-
vebul mopyrobasTan mimarTebiT. saqmeSi avelanali perus winaaRmdeg,17 adamianis 
uflebaTa komitetma dagmo da paqtis 26-e muxlTan Seusabamod gamoacxada perus 
kanonmdebloba, romelic qalebs ar aZlevda uflebas erovnuli sasamarTloebis wi-
naSe ojaxis saerTo sakuTrebasTan dakavSirebiT edavaT.18

gaeros ̀ ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb~ saerTaSoriso 
paqtis19  me-2 muxlis me-2 nawilis Tanaxmad: `monawile saxelmwifoebi iZlevian imis 
garantias, rom winamdebare paqtSi CamoTvlili uflebebi ganxorcielebuli iqneba 
rasis, kanis feris, sqesis, enis, religiis, politikuri an sxva mrwamsis, erovnuli an 
socialuri warmomavlobis, qonebrivi mdgomareobis, dabadebis an sxva garemoebaTa 
mixedviT, yovelgvari diskriminaciis gareSe.~

yuradRebas imsaxurebs gaeros farglebSi miRebuli ramdenime mniSvnelovani aqti. 
magaliTad, rogoricaa `rasobrivi diskriminaciis yvela formis likvidaciis 
Sesaxeb~ konvencia.20 winamdebare konvenciaSi fraza `rasobrivi diskriminacia~ aR-
niSnavs nebismier gansxvavebas, gamoricxavs SezRudvas an upiratesobis miniWebas 
rasis, kanis feris, sagvareulo, erovnuli Tu eTnikuri warmomavlobis niSnebiT, 
romelic miznad isaxavs an iwvevs politikur, ekonomikur, socialur, kulturul an 
sazogadoebrivi cxovrebis sxva sferoebSi adamianis uflebaTa da ZiriTad Tavisu-

16  http://www.tolerantoba.ge/index.php?id=1281619775&kat=284 
17  avelanali perus winaaRmdeg (Avellanal v. Peru), N202/1986, ICCPR
18  http://www.tolerantoba.ge/index.php?id=1281619775&kat=284 
19  saqarTveloSi ZalaSi Sesvlis TariRi: 1994 wlis 3 agvisto
20  saqarTveloSi ZalaSi Sesvlis TariRi: 1999 wlis 2 ivlisi
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flebaTa Tanasworobis sawyisebze cnobis, gamoyenebis an ganxorcielebis mospobas 
an Selaxvas.

aseve, mniSvnelovania gaeros konvencia `qalTa diskriminaciis yvela formis aRmo-
fxvris Sesaxeb.~21 es ukanaskneli orientirebulia konkretuli samizne jgufis – qa-
lebis mimarT diskriminaciis aRmofxvrisaken. aRniSnuli konvencia diskriminacias 
krZalavs mxolod sqesis niadagze: `am konvenciis miznebisaTvis cneba `diskrimina-
cia qalTa mimarT~ niSnavs nebismier gansxvavebas, gamonaklisobas an SezRudvas sqe-
sis niSniT, romelic laxavs an ararad aqcevs politikur, ekonomikur, socialur, 
kulturul, moqalaqeobriv an sxva raime sferoSi mamakacTa da qalTa Tanasworu-
flebianobis safuZvelze qalTa mier, maTi ojaxuri mdgomareobis miuxedavad, ada-
mianis uflebebisa da ZiriTadi Tavisuflebebis aRiarebas, sargeblobasa da ganxor-
cielebas.~ 1992 wels, CEDAW komitetis mier gamocemul zogad rekomendaciaSi N#19 
aRiniSna, rom konvenciis pirveli muxli, romelic ganmartavs qalTa mimarT diskri-
minacias, moicavs genderuli niSniT Zaladobas. komitetis ganmartebiT, genderuli 
niSniT Zaladoba aris diskriminaciis forma, romelic seriozulad aferxebs qalis 
SesaZleblobas isargeblos uflebebiTa da TavisuflebebiT kacTan Tanasworobis 
safuZvelze. qalTa mimarT diskriminaciis yvela formis aRmofxvris komiteti miu-
TiTebs mWidro kavSirze qalTa diskriminacias, genderul Zaladobasa da adamianis 
uflebaTa da fundamentur TavisuflebaTa darRvevas Soris. Sesabamisad, gende-
ruli niSniT Zaladoba qalTa uflebebis pirdapiri darRvevaa da xels uwyobs maT 
uunarobas, srulad isargeblon mTeli rigi samoqalaqo, politikuri, ekonomikuri, 
socialuri da kulturuli uflebebiT.22

gaeros farglebSi dadebul xelSekrulebebs Soris, SedarebiT axalia 2006 wlis 
`SezRuduli SesaZleblobis  mqone pirTa uflebebis~ konvencia (UN CRPD).23 kon-
vencia wevr saxelmwifoebs avaldebulebs uzrunvelyon kanonis winaSe yvela pi-
ris Tanasworuflebianoba. konvencia aseve, gansakuTrebul yuradRebas amaxvile-
bs SezRuduli SesaZleblobis mqone pirebis pirdapiri da iribi diskriminaciisgan 
dacvaze da saxelmwifoebs mouwodebs, Tanasworuflebianobis xelSewyobisa da dis-
kriminaciis aRmofxvris mizniT, miiRon Sesabamisi zomebi gonivruli misadagebis 
principis dasanergad.24

diskriminaciis akrZalvis Sesaxeb Canaweri gvxvdeba gaeros 1989 wlis ̀ bavSvis ufle-
bebis Sesaxeb~ konvenciaSi.25 kerZod, konvenciis me-2 muxli calsaxad adgens monawi-
le saxelmwifoebis valdebulebas, pativi scen da uzrunvelyon maTi iurisdiqciis 
farglebSi myofi yvela bavSvis  konvenciiT gaTvaliswinebuli yvela ufleba, rai-
me diskriminaciis gareSe, rasis, kanis feris, sqesis, enis, religiis, politikuri da 
sxva Sexedulebebis, erovnuli, eTnikuri an socialuri warmomavlobis, qonebrivi 

21  miRebulia 1994 wlis 22 seqtembers.
22  kavSiri ̀ safari,“ femicidi – diskriminaciuli danaSauli da masTan brZolis saxelmwifo val-

debuleba, 2016, gv. 17.
23  saqarTvelos parlamentis mier ratificirebulia 2014 wels.
24  gaeros SezRuduli SesaZleblobebis mqone pirTa uflebebis konvenciis me-5 muxli.
25  gaeros SezRuduli SesaZleblobebis mqone pirTa uflebebis konvenciis me-5 muxli.
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mdgomareobis, bavSvis janmrTelobis mdgomareobisa da dabadebis, misi mSoblebis 
an kanonieri meurveebis, anda raime sxva garemoebebis miuxedavad.

1981 wlis gaeros deklaraciis – `religiuri mrwamsis safuZvelze diskriminaciisa 
da aratolerantobis yvela formis aRmofxvris Sesaxeb,~ pirveli muxli adgens yve-
lasTvis azris, sindisisa da religiis Tavisuflebas, uflebas, romelic moicavs: 
`religiuri an sxva nebismieri Sexedulebebis qonas sakuTari survilis Sesabamisad, 
calke an sxvebTan erTad, saqveynod an gankerZoebiT, gaamJRavnos Tavisi religia 
Tu rwmena aRmsareblobiT, qadagebiT, wesebisa da ritualebis aRsrulebiT. Tumca, 
deklaracia iTvaliswinebs am uflebis SezRudvis Semdeg legitimur safuZvleb-
sac: Tu aseTi SezRudva gaTvaliswinebulia kanoniT da aucilebelia demokratiul 
sazogadoebaSi sazogadoebrivi usafrTxoebis interesebisaTvis, sazogadoebrivi 
wesrigis, janmrTelobis an moralis, anda sxvaTa uflebebisa da Tavisuflebebis da-
sacavad. deklaraciis me-2 muxli krZalavs religiuri an sxva Sexedulebis safuZve-
lze piris an pirTa jgufis diskriminacias. aRniSnuli niSniT aratolerantobis ga-
moxatva an diskriminaciuli mopyroba niSnavs `nebismier gansxvavebas, gamonakliss, 
SezRudvas an upiratesobis miniWebas religiuri mrwamsis an sxva Sexedulebis qonis 
safuZvelze,  romelic miznad isaxavs an Sedegad ganapirobebs Tanasworuflebiano-
bis darRvevas.~

damatebiT, diskriminaciis akrZalvis Sesaxeb Canaweri mocemulia `erovnul an eT-
nikur, religiur da enobriv umciresobebisadmi mikuTvnebul pirTa Sesaxeb~ gaeros 
1992 wlis deklaraciaSic. aRniSnuli dokumenti konkretulad fokusirdeba umci-
resobaTa uflebebze da krZalavs umciresobaTa warmomadgenlebis mimarT diskri-
minaciul mopyrobas.

rogorc vxedavT, calkeul SemTxvevaSi, gaeros saerTaSoriso antidiskrimina-
ciuli konvenciebi iZlevian diskriminaciis definicias,26 Tumca, misi elementebis 
srulyofilad warmoCena ver xdeba. Kkonvenciebis mixedviT, gamoiyofa diskrimi-
naciis Semdegi elementebi: 1. qmedeba – nebismieri gansxvaveba, gamoricxva, SezRud-
va an upiratesobis miniWeba; 2. qmedebis mizani – romelime niSnis arseboba; 3. qmede-
bis mizani an Sedegi – adamianis uflebaTa da TavisuflebaTa Tanasworad gamoyene-
bis mospoba an Selaxva. Sesabamisad, gaeros konvenciebis Tanaxmad, diskriminaciad 
iTvleba iseTi gansxvavebuli mopyroba, romelic iwvevs uflebebis Tanasworad sar-
geblobis xelSeSlas,27 Tumca, ar aris gansazRvruli, Tu ra SemTxvevaSi SeiZleba iq-
nas gamarTlebuli gansxvavebuli mopyroba.28

26  magaliTad, samoqalaqo da politikur uflebaTa Sesaxeb saerTaSoriso paqtis 26-e muxli 
aRiarebs Tanasworobis uflebas da krZalavs yovelgvar diskriminacias, Tumca, ganmarte-
buli ar aris, Tu ra CaiTvleba diskriminaciad. aRniSnuli muxlis komentirebisas, gaeros 
adamianis uflebaTa komiteti daeyrdno rasobrivi diskriminaciis yvela formis aRmofxvris 
Sesaxeb konvenciisa da qalTa diskriminaciis yvela formiT aRmofxvris Sesaxeb konvenciis 
definiciebs.

27  UN Human Rights Committee, General Comment N18: Non-discrimination (10 November 1989), §7
28  ZamaSvili b., Tanasworobis samarTali, Tbilisi, 2018, gv. 42
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diskriminaciis akrZalvis standartebi adamianis uflebaTa evropuli 
konvenciisa da strasburgis sasamarTlos praqtikis mixedviT

adamianis ufleba – iyos daculi diskriminaciis yvela formisgan, rogorc vxedavT, 
ganmtkicebulia araerT saerTaSorisosamarTlebriv aqtSi, romelTa Soris aRsa-
niSnavia `adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis  konvencia~ (Semd-
gomSi – ̀ konvencia~ an/da ̀ evropuli konvencia~).29 konvenciis me-14 muxlis mixedviT, 
am konvenciiT gacxadebuli uflebebiTa da TavisuflebebiT sargebloba uzrun-
velyofilia yovelgvari diskriminaciis gareSe, sqesis, rasis, kanis feris, enis, re-
ligiis, politikuri Tu sxva Sexedulebebis, erovnuli Tu socialuri warmoSobis, 
erovnuli umciresobebisadmi kuTvnilebis, qonebrivi mdgomareobis, dabadebisa Tu 
sxva statusis ganurCevlad. diskriminaciis SesaZlo formebi, romlebic CamoTvli-
lia me-14 muxlSi, amomwuravi ar aris da debuleba `sxva statusi~ farTo diskrecias 
utovebs konvenciis sazedamxedvelo organos, daadginos diskriminaciis arseboba 
iseT safuZvelze, romelic naTlad da erTmniSvnelovnad ar aris moxseniebuli kon-
venciis me-14 muxlSi.30 Tavdapirvelad, konvencia me-14 muxlis meSveobiT uzrun-
velyofda mxolod Tavad konvenciiT garantirebuli uflebebisa da Tavisuflebe-
bis dacvas diskriminaciis gareSe, rac rasakvirvelia, droTa ganmavlobaSi, sazoga-
doebrivi urTierTobebis ganviTarebis paralelurad, aRar iyo sakmarisi adamianis 
uflebebisa da ZiriTadi Tavisuflebebis efeqtiani dacvis TvalsazrisiT. am faqt-
ma da konvenciis, rogorc `cocxali organizmis~ bunebam ganapiroba konvenciis da-
matebiTi oqmebis miReba. kerZod, 2000 wels miRebul iqna evropuli konvenciis me-12 
damatebiTi oqmi, romelmac gaafarTova diskriminaciis akrZalvis farglebi – Tana-
bari mopyrobis uzrunvelsayofad, nebismieri uflebiT sargeblobisas (erovnuli 
kanonmdeblobiT gaTvaliswinebuli uflebaTa CaTvliT).

konvenciis Tanaxmad, diskriminaciis akrZalvis uzrunvelyofa gansakuTrebiT efe-
qtiania im TvalsazrisiT, rom mis sadarajoze dgas iseTi institucia, rogoricaa 
adamianis uflebaTa evropuli sasamarTlo, romlis gadawyvetilebebi aRsasrule-
blad savaldebuloa evropis sabWos wevri saxelmwifoebisTvis.

adamianis uflebaTa evropuli sasamarTlo saxelmwifoebs aniWebs diskrecias, Ta-
vad Seafason gamarTlebulia Tu ara Tanasworobis uflebaSi Careva.31 diskreciis 
farglebi damokidebulia konkretuli saqmis garemoebebze, gansaxilvel sakiTxsa 
da winmswreb movlenebze.32 Tumca, strasburgis sasamarTlos sxvadasxva gadawyve-
tilebaSi ufro meti yuradReba aqvs gamaxvilebuli calkeul diskriminaciul niS-

29  konvencia saqarTvelos parlamentis mier ratificirebulia 1999 wels da aqvs iuridiulad 
savaldebulo Zala.

30  http://www.tolerantoba.ge/index.php?id=1281619775&kat=284 
31  mWedliZe n., diskriminaciis akrZalva saqarTvelos sakonstitucio sasamarTlos praqtikaSi 

da misi Sesabamisoba adamianis uflebaTa evropuli sasamarTlos standartebTan, `adamianis 
uflebaTa standartebis gavlena saqarTvelos kanonmdeblobasa da praqtikaze~ (statiaTa 
krebuli), korkelia k. (red), 2015, 153.

32  abdulazizi, kabalesi da balkandali gaerTianebuli samefos winaaRmdeg (Abulaziz, Cabales and 
Balkandali v. the United Kingdom), N 9214/80; N9473/81 da  N9474/81, 28 maisi,  §78, ECHR 1985
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nebze. magaliTad, sasamarTlom ganmarta, rom sqesis, seqsualuri orientaciisa33 
da erovnebis34 safuZvelze gansxvavebuli mopyroba saWiroebs gansakuTrebulad 
seriozul mizezebs aseTi mopyrobis gasamarTleblad. Tumca, nebismier SemTxveva-
Si, strasburgis sasamarTlos ganmartebiT, gansxvavebuli mopyroba ar CaiTvleba 
diskriminaciad, Tu mas eqneba obieqturi da gonivruli gamarTleba.35 gansxvavebu-
li mopyroba obieqturad gamarTlebulia im SemTxvevaSi, Tu mas aqvs legitimuri mi-
zani da am miznis misaRwevad gamoyenebuli saSualebebi aucilebeli da proporciu-
lia.36 Sesabamisad, evropuli sasamarTlos standartia, rom nebismier SemTxvevaSi 
Sefasdes, ramdenad aucilebeli da proporciuli iyo miznis misaRwevad gamoyene-
buli saSualeba da mxolod racionaluri argumenti sakmarisi ar aris. es midgoma 
gamoiyeneba nebismieri niSniT gansxvavebuli mopyrobis dros, miuxedavad imisa, 
diskriminaciuli niSani pirdapir moxseniebulia Tu ara evropuli konvenciis me-14 
muxlSi.37

antidiskriminaciuli samarTali krZalavs SemTxvevebs, roca adamianebs an adamian-
Ta jgufs identur situaciebSi sxvagvarad epyrobian da roca adamianebs an adamian-
Ta jgufs gansxvavebul situaciebSi identurad epyrobian.38 Aadamianis uflebaTa 
evropuli sasamarTlos damkvidrebuli praqtikiT, akrZalulia rogorc pirdapiri, 
ise arapirdapiri diskriminacia.

adamianis uflebaTa evropuli sasamarTlos formulirebis mixedviT, pirdapiri 
diskriminaciis dasadgenad saWiroa, saxeze iyos `gansxvavebuli mopyroba analo-
giur an SedarebiT erTnair mdgomareobaSi myofi pirebis mimarT,~ rac amocnobad 
maxasiaTeblebs efuZneba.

pirdapiri diskriminaciaa, rodesac (kumulaciurad):

yy Ppirs arasaxarbielod moepyrnen;

yy sxva pirebTan SedarebiT, romelTac analogiur situaciaSi moepyrnen an 
moepyrobian;

yy da amas konkretuli safuZveli aqvs, romelic xvdeba `dacul safuZvlebs~ 
Soris.39

33  karneri avstriis winaaRmdeg (Karner v. Austria), N 40016/98, 24 ivlisi,  §37, ECHR 2003.
34  andreeva latviis winaaRmdeg (Andrejeva v. Latvia), N 55707/00, 18 Tebervali,  §§ 81-92, ECHR 2009.
35  bardeni gaerTianebuli samefos winaaRmdeg (Burden v. the United Kingdom), [didi palata], N 

13378/05, 29 aprili,  § 60, ECHR 2008.
36  d. h. da sxvebi CexeTis respublikis winaaRmdeg (D.H. and Others v. the Czech Republic),  [didi pala-

ta], N 57325/00, 13 noemberi, §184, ECHR 2007.
37  Interights, Non-Discrimination in International Law, A Handbook for Practitioners, 2011 Edition, 212.
 ZamaSvili b., Tanasworobis samarTali, Tbilisi, 2018, gv. 253.
38  ix.: magaliTad, evropuli sasamarTlos saqme Hoogendijk v. the Netherlands (dasaSvebobis etapi) 

(No. 58641/00), 6 ianvari, 2005.
39  saxelmZRvanelo diskriminaciis akrZalvis evropuli samarTlis Sesaxeb, evropis sabWo, 2013, 

gv. 26
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pirdapiri diskriminacia SeiZleba mravali qmedebiT gamoixatos, romelic gaigive-
buli iqneba arasaxarbielo mopyrobasTan. magaliTad, naklebi xelfasis an pensiis 
micema, socialuri daxmarebis gauqmeba an mis daniSvnaze saerTod uaris Tqma da a. S. 
Tumca, arasaxarbielo mopyroba gadamwyvetia diskriminaciis dasadgenad, roca es 
mopyroba arasaxarbieloa analogiur situaciaSi sxva piris mimarT mopyrobasTan 
SedarebiT. 

`adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvenciis~ me-
14 muxlis moqmedebis gavrcelebisTvis, adgili unda hqondes gansxvavebul mopyro-
bas analogiur an arsebiTad msgavs mdgomareobaSi myofi pirebis mimarT. sasamarT-
lo aRniSnavs, rom `analogiuri mdgomareoba~ ar gulisxmobs, rom Sesadarebeli 
jgufebi identuri unda iyos. is faqti, rom ganmcxadeblis mdgomareoba srulad 
analogiuri ar aris sxva pirebTan mimarTebaSi da adgili aqvs sxvadasxva jgufebis 
mimarT gansxvavebul mopyrobas, xels ar uSlis am SemTxvevaze me-14 muxlis gavr-
celebas. ganmcxadebelma unda aCvenos, rom is arsebiTad msgavs mdgomareobaSia im 
pirebTan SedarebiT, romlebic sxvanair mopyrobas eqvemdebarebian.40 Sesabamisad, 
yovel konkretul SemTxvevaSi unda dadgindes pirTa wre, visTan SedarebiTac xdeba 
gansxvavebuli mopyroba. aucilebelia, Sesadarebel pirTa wre iyos mkacrad Semosa-
zRvruli, Zalian konkretuli saerTo niSnis safuZvelze, romlis mixedviTac, pire-
bi arian ara ubralod Tanaswor mdgomareobaSi, aramed mniSvnelovnad Tanaswor an 
analogiur mdgomareobaSi.41

SedarebiTobis faqtoris gaTvaliswineba aucilebelia da xSirad davis sagans arc 
warmoadgens, vinaidan is TavisTavad igulisxmeba. Sesabamisad, zogjer arc mxaree-
bi da arc davis ganmxilveli organo masze sagangebod ar msjeloben. Tumca, rasak-
virvelia, SedarebiTobis faqtori, rogorc wesi, calke ganxilvis sagania. adamia-
nis uflebaTa evropulma sasamarTlom ganixila luCakis saqme,42 sadac poloneTSi 
mcxovrebi frangi fermeri Cioda, rom mas uari eTqva specialuri socialuri dax-
marebis polonur programaSi monawileobaze, romelic konkretulad poloneli 
fermerebis dasaxmareblad Seiqmna, radgan am programiT sargebloba mxolod po-
lonelebs SeeZloT. sasamarTlom daaskvna, rom ganmcxadebeli iyo Tanabar mdgoma-
reobaSi polonel fermerebTan, romlebic sargeblobdnen am reJimiT, vinaidan mas 
hqonda poloneTis mudmivi rezidentis statusi. igi iseve ixdida gadasaxadebs, ro-
gorc warmoSobiT polonelebi da, Sesabamisad, Tavisi wvlili Sehqonda socialuri 
uzrunvelyofis meqanizmis dafinansebaSi. amave dros, igi manamde sargeblobda ki-
dec zogadi socialuri uzrunvelyofis programiT. Sesabamisad, sasamarTlom miiC-
nia, rom mis mimarT dairRva konvenciis me-14 muxli.

imis gansazRvrisas, moxda Tu ara pirdapiri diskriminacia, unda Sefasdes, nakle-
bsaxarbielo mopyroba ganpirobebuli iyo Tu ara `daculi safuZvliT,~ romelic 
ganuyofelia piris mier gasaCivrebuli konkretuli faqtorisgan.43 strasburgis 

40  klifti gaerTianebuli samefos winaaRmdeg (Clift v. United Kingdom), N7205/07, 13 ivlisi, § 66 ECHR 
2010.

41  ZamaSvili b., Tanasworobis samarTali, Tbilisi, 2018, gv. 253.
42  luCaki poloneTis winaaRmdeg (Luczak v. Polan) N77782/01, 27 noemberi, ECHR, 2007.
43  saxelmZRvanelo diskriminaciis akrZalvis evropuli samarTlis Sesaxeb, evropis sabWo, 2013, 

gv. 26.
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sasamarTlos praqtika evropuli konvenciis me-14 muxliT gaTvaliswinebul niS-
nebTan dakavSirebiT sakmaod winaaRmdegobrivi da araTanmimdevruli midgomebiT 
xasiaTdeba.44 `daculi safuZvlebis~ yvelaze farTo interpretacia sasamarTlom 
daafiqsira saqmeSi rasmuseni daniis winaaRmdeg (Rasmussen v. Denmark),45 sadac aR-
niSna, rom vinaidan daculi niSnebis sia ar aris amomwuravi, aucilebeli ar aris 
konkretuli niSnis gansazRvra diskriminaciisaTvis. Tumca, 1999 wels aRniSnuli 
midgoma Secvala saqmeze gergeri TurqeTis winaaRmdeg (Gerger v. Turkey)46 gamota-
nili gadawyvetilebiT, sadac sasamarTlom diskriminacia ar daafiqsira iseTi 
gansxvavebuli mopyrobis dros, romelic piris personalur maxasiaTebels ar uka-
vSirdeboda. erTgvarad Sualeduri pozicia ganaviTara strasburgis sasamarTlom 
saqmeSi karsoni da sxvebi gaerTianebuli samefos winaaRmdeg (Carson and others v. 
the United Kingdom).47 am saqmeSi sasamarTlom erTi mxriv, ganaviTara viwro interpre-
taciis midgoma da gansxvavebuli mopyrobis diskriminaciad kvalifikaciisaTvis 
aucileblad miiCnia gansxvaveba personaluri maxasiaTeblebis mixedviT. Tumca, 
meore mxriv, sasamarTlom aRniSna, rom `sxva niSani~ farTod unda ganimartos. Sesa-
bamisad, am gadawyvetilebis mixedviT, SeiZleba iTqvas, rom konvenciis me-14 muxliT 
gaTvaliswinebul niSanSi igulisxmeba iseTi niSani, romelic piris personaluri ma-
xasiaTebelia, Tumca, Tavad personaluri maxasiaTebeli maqsimalurad farTod un-
da ganimartos.48 isic aRsaniSnavia, rom sasamarTlom ramdenime saqmeSi imsjela ra 
saxis SemTxveva ganixileba `sxva niSanis~ kategoriaSi, rogorc personaluri maxa-
siaTebeli.49

sasamarTlos praqtikaSi „daculi safuZveli~ farTod ganimarteba. masSi SesaZloa 
moiazrebodes „diskriminacia asociaciiT,~ roca diskriminaciis msxverpli TviTon 
ar miekuTvneba dacul maxasiaTeblebs.50

adamianis uflebaTa evropuli konvenciis samarTliT aRiarebulia, rom diskrimi-
nacia SesaZloa mohyves ara mxolod analogiur situaciebSi pirTa gansxvavebulad 
mopyrobas, aramed erTi da imave mopyrobis SeTavazebas gansxvavebul situaciebSi 
myofTaTvis. am dros gansxvavebulia ara TviT mopyroba, aramed am mopyrobis efeqti, 
romelsac sxvadasxvagvarad aRiqvamen sxvadasxva jgufs mikuTvnebuli adamianebi.

44  ZamaSvili b., Tanasworobis samarTali, Tbilisi, 2018, gv. 48.
45  rasmuseni daniis winaaRmdeg (Rasmussen v. Denmark), N8777/79, 28 noemberi, §34, ECHR 2007.
46  gergeri TurqeTis winaaRmdeg (Gerger v. Turkey), N24919/94, 8 ivlisi, §69, ECHR 1999;  analogiuri 

gadawyvetileba miRebul iqna saqmeSi magi gaerTianebuli samefos winaaRmdeg (Magee v United 
Kingdom), N28135/95, 6 ivnisi, §50, ECHR 2000.

47  karsoni da sxvebi gaerTianebuli samefos winaaRmdeg (Carson and others v. the United Kingdom), 
[didi palata], N42184/05, 16 marti, §50, ECHR 2010.

48  ZamaSvili b., Tanasworobis samarTali, Tbilisi, 2018, gv. 49.
49  pringeti da sxvebi gaerTianebuli samefos winaaRmdeg (pringett and Others v United Kingdom), 

N34726/04, N14287/05 da N34702/05, 27 aprili, §7, ECHR 2010;  klifti gaerTianebuli samefos wi-
naaRmdeg, (Clift v United Kingdom),  N7205/07, 13 ivlisi, §59, ECHR 2010; peterka CexeTis respubli-
kis winaaRmdeg (Peterka v Czech Republic), N 21990/08, 4 maisi, §52, ECHR 2010; laduna slovakeTis 
winaaRmdeg (Laduna v Slovakia), N 31827/02,  13 dekemberi, § 55, ECHR 2011.

50  saxelmZRvanelo diskriminaciis akrZalvis evropuli samarTlis Sesaxeb, evropis sabWo, 2013, 
gv. 26.
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adamianis uflebaTa evropuli sasamarTlo arapirdapir diskriminaciasTan mimar-
TebiT adgens: `SesaZloa, rom gansxvavebuli mopyroba im zogadi politikis an Ro-
nisZiebis mavne Sedegis saxiT arsebobdes, romelic marTalia, neitraluradaa war-
moCenili, magram diskriminaciulia da erT garkveul jgufze mniSvnelovnad uar-
yofiT gavlenas axdens, vidre msgavs mdgomareobaSi myof sxva pirebze.~51 saqmeze 
Tilimenosi saberZneTis winaaRmdeg (Thilimmenos v. Greece),52 sasamarTlom ganmarta, 
rom konvenciis me-14 muxli irRveva ara marto maSin, rodesac msgavs situaciaSi 
myof pirebs gansxvavebulad epyrobian, aramed maSinac, rodesac saxelmwifo obie-
qturi da gonivruli gamarTlebis gareSe gansxvavebulad ar epyroba gansxvavebul 
mdgomareobaSi myof pirebs.

arapirdapiri diskriminaciis elementebia:

neitraluri wesi, kriteriumi an praqtika, romelic gavlenas axdens „daculi 
safuZvliT~ gansazRvrul romelime jgufze gamorCeulad uaryofiTi formiT, 
analogiur mdgomareobaSi myof sxva pirebTan SedarebiT.53

rogorc vxedavT, arapirdapiri diskriminaciis bolo ori elementi pirdapiri dis-
kriminaciis elementebis msgavsia. Sesabamisad, arapirdapiri diskriminaciis gansa-
zRvrisas, gadamwyveti mniSvneloba eniWeba neitraluri wesis, kriteriumis an pra-
qtikis arsebobas, romelsac unda hqondes garkveul konkretul jgufze uaryofiTi 
efeqti. anu, Tu pirdapir SemTxvevaSi yuradReba gamaxvilebulia Tavad diskrimi-
naciul mopyrobaze, arapirdapiri diskriminaciis dros, niSandoblivia uTanaswo-
roTa mimarT Tanaswori mopyrobis uaryofiTi efeqti. amasTan, aseTi efeqtis Sefa-
sebisas, rogorc adamianis uflebaTa evropuli sasamarTlo, ise marTlmsajulebis 
evropuli sasamarTlo ikvlevs, „daculi jgufis“ ramdenad did nawilze imoqmeda 
negatiurad konkretulma debulebam, kriteriumma Tu praqtikam. iseve rogorc pir-
dapiri diskriminaciis dros, arapirdapiri diskriminaciis SemTxvevaSic, sasamarT-
los kvlav komparatoris moZieba sWirdeba, raTa daadginos ramdenad aris esa Tu is 
midgoma da praqtika negatiuri adamianTa erTi jgufis mimarT meoresTan Sedare-
biT, romlebic imave mdgomareobaSi arian.54

arapirdapiri diskriminaciis dasabuTebis sirTulidan gamomdinare, statistikuri 
monacemebis roli didia da xSirad, gadamwyvetic. swored statistikuri monacemebi 
miiCnia sasamarTlom mTavar mtkicebulebad saqmeze d. h. da sxvebi CexeTis winaaR-
mdeg (D. H. and others v. the Czech Republic).55 kerZod, man miuTiTa, rom `individis an 
jgufis mimarT praqtikiT an RonisZiebiT miyenebuli Sedegebis Sefasebisas, sta-

51  d. h. da sxvebi CexeTis winaaRmdeg (D. H. and others v. the Czech Republic), didi palata, N57325/00, 13 
noemberi, ECHR 2007.

52  Tilimenosi saberZneTis winaaRmdeg (Thilimmenos v. Greece), N34369/97, 6 aprili, §44, EECHR 2000.
53  saxelmZRvanelo diskriminaciis akrZalvis evropuli samarTlis Sesaxeb, evropis sabWo, 2013, 

gv. 33.
54  https://sangu.ge/images/2015/natiakintsurashvili.pdf  gv. 99.
55  d. h. da sxvebi CexeTis winaaRmdeg (D.H. and others v. the Czech Republic) didi palata, N 57325/00, 13 

noemberi, §188, ECHR  2007
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tistika, romelic kritikuli ganxilvis Sedegad miCneul iqna sarwmunod da mniSvne-
lovnad, CaiTvleba prima facie mtkicebulebad, romelic mosarCeles moeTxoveba, rom 
warmoadginos.~56 sasamarTlos didi palata daeyrdno im statistikur monacemebs, 
romlebic avlenda specialur skolebSi ganTavsebul bavSvebs Soris boSuri warmo-
mavlobis moswavleTa gansakuTrebiT maRal procentul maCvenebels. sasamarTlom 
daadgina, rom Tumca, monacemebi ar Seicavda zust cifrebs, mainc aSkara iyo, rom 
specialur skolebSi gamwesebuli boSa bavSvebis ricxvi araproporciulad maRali 
iyo mTeli qveynis mosaxleobis SemadgenlobaSi maTi xvedriTi wilis gaTvaliswine-
biT. ufro metic, boSa bavSvebi Seadgendnen specialuri skolebis moswavleTa umra-
vlesobas. Sesabamisad, miuxedavad maTi neitraluri xasiaTisa, ganaTlebis sferoSi 
moqmedi saxelmwifo regulaciebi gacilebiT uaryofiTad moqmedebdnen boSa bavS-
vebze, vidre araboSuri warmomavlobis moswavleebze, ramac gamoiwvia statistiku-
rad araproporciulad meti boSa bavSvis gamweseba specialur skolebSi, sxva warmo-
mavlobis moswavleebTan SedarebiT.

aRniSnul saqmeSi Interights da Human Rights Watch mesame mxared iyo CarTuli. maT miu-
TiTes, rom `statistika warmoadgenda erTgvar gasaRebs, umTavres meTods ara-
pirdapiri diskriminaciis mtkicebis saqmeSi. RonisZiebebi rodesac garegnulad 
neitraluri iyo, statistika warmoadgenda efeqtian saSualebas im gansxvavebuli 
Sedegebis identifikaciisTvis, rac am RonisZiebebis gamoyenebas mohyva sazoga-
doebis sxvadasxva segmentis mimarT. sasamarTlos unda Seefasebina saqmesTan daka-
vSirebuli mtkicebulebebis sarwmunooba, siZliere da Sesatyvisoba, agreTve, maTi 
konkretuli kavSiri mosarCeleTa samduravTan. amasTan, Tuki sasamarTlo darCebo-
da im azrze, rom mxolod statistika sakmarisi ar iyo diskriminaciuli praqtikis 
mxilebisaTvis, mas aucileblad unda gaeTvaliswinebina saerTo socialuri konte-
qsti, ramdenadac misi saSualebiT SesaniSnavad SeiZleboda imis Rrmad ganWvreta, 
Tu ra zomiT, ra xarisxiT iyo disproporciuli is Sedegi, rac Sesabamisi RonisZie-
bis gamoyenebas mohyva mosarCeleTa mxridan.~57

saqmeze d. h. da sxvebi CexeTis winaaRmdeg (D. H. and others v. the Czech Republic), sasa-
marTlom daadgina, rom mocemul garemoebebSi mosarCeleTa mier warmodgenili mt-
kicebulebebi SeiZleboda miCneuliyo sakmarisad sarwmunod da mniSvnelovnad, ra-
Ta aRiarebuli yofiliyo arapirdapiri diskriminaciis prezumfcia.58 unda iTqvas, 
rom arc adamianis uflebaTa evropuli sasamarTlo da arc marTlmsajulebis evro-
puli sasamarTlo ar adgens konkretul procentul maCvenebels, romlis miRwevac 
iqneboda aucilebeli, raTa statistikuri monacemebi sakmarisad damajereblad 
miCneuliyo arapirdapiri diskriminaciis dasabuTebis saqmeSi. Sesabamisad, statis-
tikuri monacemebis Sefaseba srulad aris damokidebuli sasamarTloze, romelic 
iTvaliswinebs konkretuli saqmis faqtobriv garemoebebs.

56  iqve.
57  d. h. da sxvebi CexeTis winaaRmdeg (D. H. and others v. the Czech Republic) didi palata, #57325/00, 13 

noemberi, §164, ECHR  2007.
58  d. h. da sxvebi CexeTis winaaRmdeg (D. H. and others v. the Czech Republic) didi palata, N57325/00, 13 

noemberi, §195, ECHR  2007.
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strasburgis sasamarTlos mier ganxilulia araerTi saqme, sadac momCivani miu-
TiTebda sxvadasxva niSnidan gamomdinare, saxelmwifos mxridan aramarTebul dis-
kriminaciaze.59 mravalmxrivi diskrimiancia (multiple discrimination) axali kategoriaa, 
romelic saxezea, rodesac gansxvavebuli mopyroba xorcieldeba imis gamo, rom 
pirs erToblivad axasiaTebs ramdenime niSani. Tumca, sasamarTlo msgavsi saqmeebis 
ganxilvisas, naklebad iyenebs aRniSnul termins, magaliTad, saqme  n. b. slovakeTis 
winaaRmdeg (N. B. v. Slovakia)60 exeboda saxelmwifo saavadmyofoSi boSa qalis iZule-
biT sterilizacias. momCivani acxadebda, rom is daeqvemdebara diskriminacias sx-
vadasxva safuZvliT (rasa/eTnikuri warmomavloba da sqesi). Aam saqmeSi evropulma 
sasamarTlom eqspliciturad ar miuTiTa mravalmxriv diskriminaciaze, Tumca, aR-
niSna, rom: „qalTa iZulebiTi sterilizaciis praqtika maTi winaswari informire-
buli Tanxmobis gareSe, uaryofiTad moqmedebda sxvadasxva eTnikuri warmomavlo-
bis jgufebis mowyvlad individebze,~ Sesabamisad, saqmeSi daadgina evropuli kon-
venciis me-3 da me-8 muxlebis darRveva.

adamianis uflebaTa evropuli sasamarTlos ganmartebiT, gansxvavebuli mopyroba 
ar CaiTvleba diskriminaciad, Tu mas eqneba obieqturi da gonivruli gamarTleba.61

zemoaRniSnulidan gamomdinare, adamianis uflebaTa evropuli sasamarTlos pre-
cedentuli samarTliT damkvidrebulia diskriminaciis Sesaxeb saCivris ganxilvis 
orsafexuriani testi. pirvel rigSi, fasdeba misaRwevi mizani, xolo Semdeg – gan-
sxvavebuli mopyrobis urTierTqmedeba am mizanTan. is Tu rogor moxdeba am orsa-
fexuriani testis gamoyeneba, damokidebulia im niSnis bunebaze, romelsac efuZneba 
gansxvavebuli mopyroba. gansxvavebuli mopyroba Sefasdeba diskriminaciulad, Tu 
mas ar aqvs obieqturi da gonivruli dasabuTeba da ar emsaxureba legitimur mizans 
an gamoyenebuli saSualeba ar aris misaRwevi miznis Tanazomieri.62

kerZod, evropuli sasamarTlo diskriminaciis Sesaxeb saCivris ganxilvisas, xel-
mZRvanelobs Semdegi testiT:

G

59  ix.: https://fra.europa.eu/en/publication/2018/handbook-european-law-non-discrimination, gv. 60
60  n. b. slovakeTis winaaRmdeg (N. B. v. Slovakia),  N 29518/10, 12 ivnisi, ECHR 2012; agreTve, v. s. slovake-

Tis winaaRmdeg (V.C. v. Slovakia),  N18968/07, 8 noemberi, ECHR 2011.  
61  bardeni gaerTianebuli samefos winaaRmdeg (Burden v. the United Kingdom), didi palata, N13378/05,  

29 aprili, § 60,  ECHR  2008.
62  The prohibition of Discrimination under European Human Rights Law, European Commission Justice, 2011, p. 14.
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gansxvavebuli mopyrobis gasamarTleblad, aSkara unda iyos, rom:

yy gansaxilveli wesi an praqtika kanonier mizans emsaxureba;

yy arCeuli saSualeba (an RonisZieba, ramac gansxvavebuli mopyroba gamoiwvia) pro-
porciulia da aucilebelia am miznis misaRwevad.63

imis dasadgenad, gansxvavebuli mopyroba iyo Tu ara proporciuli, sasamarTlo un-
da darwmundes, rom:

yy ar arsebobs am miznis miRwevis sxva saSualeba, romelic Tanaswori mopyrobis 
principSi naklebad Caereoda. sxvagvarad rom vTqvaT, miyenebuli ziani minima-
luria dasaxuli miznis misaRwevad;

yy misaRwevi mizani sakmaod mniSvnelovania Carevis farglebis gasamarTleblad.64

erTgvari Sejamebis saxiT, SegviZlia aRvniSnoT, rom legitimuri miznis misaRwevad 
ganxorcielebuli zomebi iTvleba aucileblad/saWirod Tu ar arsebobs imave miz-
nis misaRwevad ufro naklebad radikaluri sxva saSualeba. rac Seexeba proporciu-
lobas, unda Sefasdes konkretul SemTxvevaSi, legitimuri miznis miRweva aris Tu 
ara ufro mniSvnelovani Tanaswor mopyrobasTan SedarebiT.65

63  saxelmZRvanelo diskriminaciis akrZalvis evropuli samarTlis Sesaxeb, evropis sabWo, 2013, 
gv. 49.

64  iqve, gv. 50.
65  ZamaSvili b., Tanasworobis samarTali, Tbilisi, 2018, gv. 60.

diskriminaciis Sefasebis testi  

1. xdeba Tu ara diskriminaciis saCivari  
dacul uflebaTa farglebSi?

2. aris Tu ara  
saxeze  arsebiTi  

uflebis darRveva?

3. arsebobs Tu ara 
 gansxvavebuli  

mopyroba?

5. scildeba Tu ara  
ganxvavebuli mopyroba  

saxelmwifos mixedulebis 
farglebs?

4. gaaCnia Tu ara  
gansxvavebul mopyrobas 
obieqturi da gonivruli 

gamarTleba?
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diskriminaciis akrZalvis Sesaxeb evropis kavSiris samarTali da 
marTlmsajulebis evropuli sasamarTlos (ECJ) praqtika

evropul gaerTianebaTa sawyis xelSekrulebebSi ar iyo miniSneba adamianis ufle-
bebsa da maT dacvaze. Tumca, rogorc ki, marTlmsajulebis evropul sasamarTlo-
Si (ECJ) imata saqmeTa raodenobam gaerTianebis samarTliT gamowveuli adamianis 
uflebaTa darRvevebis Sesaxeb, marTlmsajulebis evropulma sasamarTlom Seqmna 
precedentuli samarTali, romelic cnobilia, rogorc gaerTianebis samarTlis 
`zogadi principebi.~ ECJ-is Tanaxmad, zogad principebSi asaxulia adamianis ufle-
baTa dacvis is garantiebi, romlebic uzrunvelyofilia erovnuli konstituciebi-
Ta da adamianis uflebaTa xelSekrulebebiT, gansakuTrebiT ki, adamianis uflebaTa 
evropuli konvenciiT. ECJ aRniSnavs, rom is uzrunvelyofs gaerTianebis samarT-
lis Sesabamisobas am principebTan66.

2000 wels miiRes evrokavSiris ZiriTad uflebaTa qartia. qartia aerTianebs adamia-
nis uflebebs, romlebic daculia wevr saxelmwifoTa konstituciebiT, adamianis 
uflebaTa evropuli konvenciis da adamianis uflebaTa universaluri xelSekru-
lebebiT, rogoricaa gaeros konvencia bavSvTa uflebebis Sesaxeb.67Kkonkretulad, 
diskriminacias krZalavs qartiis 21-e muxli, Sesabamisad, individebs SeuZliaT ga-
asaCivron evrokavSiris an erovnuli kanonmdeblobebi, romlebic evrokavSiris sa-
marTlis implementacias axdens, Tuki miiCneven, rom qartia dairRva.

amave wels, gaerTianebam miiRo ori direqtiva: dasaqmebisas Tanabari mopyrobis 
Sesaxeb, romelic SromiT urTierTobebSi krZalavda diskriminacias seqsualuri 
orientaciis, religiuri mrwamsis, asakisa da SezRuduli SesaZleblobebis safuZve-
lze; da rasobrivi Tanasworobis Sesaxeb, romliTac dauSvebelia diskriminacia ra-
sobrivi an eTnikuri safuZvliT – SromiT urTierTobebSi, aseve socialur daxma-
rebebze, socialuri uzrunvelyofis sistemaze, saqonelsa an servisebze xelmisawv-
domobis mxriv. amiT diskriminaciis akrZalvis evropuli samarTlis farglebi mniS-
vnelovnad gafarTovda. am nabijiT aRiarebuli iqna, rom dasaqmebis bazarze indivi-
debisTvis sruli realizaciis SesaZleblobaTa misacemad mniSvnelovania maTTvis 
Tanabari xelmisawvdomobis uzrunvelyofa iseT sferoebze, rogoricaa jandacva, 
ganaTleba da sacxovrebeli. 2004 wels, genderuli saqonlisa da servisebis direq-
tiviT gafarTovda genderuli diskriminaciis farglebi da moicva saqoneli da ser-
visebi. Tumca, dacva genderuli safuZvliT srulad ar xvdeba rasobrivi Tanaswo-
robis direqtivis dacvis farglebSi, radgan genderuli socialuri uzrunvelyo-
fis direqtiva gulisxmobs Tanabar mopyrobas mxolod socialuri uzrunvelyofis 
mimarTulebiT da ara farTo socialuri keTildReobis kuTxiT, rogoricaa socia-
luri dacva da jandacvasa da ganaTlebaze xelmisawvdomoba.68

66  saxelmZRvanelo diskriminaciis akrZalvis evropuli samarTlis Sesaxeb, evropis sabWo, 2013, 
gv. 16

67  Tavdapirvelad, qartia deklaraciis formas atarebda, ar iyo iuridiulad savaldebulo Za-
lis mqone, Tumca, 2000 wels lisabonis xelSekrulebis amoqmedebis Semdeg Seicvala ZiriTad 
uflebaTa qartiis statusi da gaxda savaldebulo Zalis dokumenti.

68  iqve, gv. 16
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evrokavSiris samarTliT akrZalulia rogorc pirdapiri, aseve, arapirdapiri dis-
kriminacia. rasobrivi Tanasworobis Sesaxeb evrokavSiris direqtivis 2 (2) muxlis 
mixedviT, pirdapiri diskriminaciaa, roca `erT pirs sxvasTan SedarebiT arasaxar-
bielod eqcevian; igi analogiur situaciaSi aRmoCnda an aRmoCndeba rasobrivi an 
eTnikuri kuTvnilebis safuZvliT.~69 

evrokavSiris kanonmdeblobis mixedviT, adamianis uflebaTa evropuli sasamarT-
losgan gansxvavebiT, pirdapiri diskriminacia SeiZleba dadgindes maSinac ki, Tu 
diskriminaciis msxverpli ar aris identificirebuli. magaliTad, Feryn-is saqmeSi70 
sasamarTlom aRniSna, rom damsaqmebeli, romelic sajarod acxadebs, rom is ar da-
asaqmebs garkveuli eTnikuri an rasobrivi warmomavlobis pirebs, rasobrivi Ta-
nasworobis Sesaxeb evrokavSiris direqtivis (2000/43) mixedviT, warmoadgens pir-
dapir diskriminacias. sasamarTlom miiCnia, rom msgavsi saxis sajaro gancxadebebi 
Sesabamis kandidatebs gadaafiqrebinebda ganacxadebis gakeTebas, riTac SeizRude-
boda maTi Sromis bazris xelmisawvdomobis ufleba. 

marTlmsajulebis evropuli sasamarTlos praqtika gviCvenebs, rom arsebobs cal-
saxa gamonaklisi, gansakuTrebiT, dasaqmebis Sesaxeb evrokavSiris regulaciebis 
sferoSi, rodesac ar aris saWiro saTanado `Sedarebis~ obieqtis Zieba. magaliTad, 
rodesac adamianis mimarT diskriminaciuli mopyroba xdeba misi fexmZimobis niada-
gze. ECJ-is iurisprudenciaSi dadginda, rom rodesac piri dazaraldeba orsulo-
bis niadagze, es iqneba dakvalificirebuli, rogorc sqesobriv niadagze ganxorcie-
lebuli pirdapiri diskriminacia da am SemTxvevaSi ar aris saWiro SedarebiTobis 
faqtoris gaTvaliswineba.

rasobrivi Tanasworobis direqtivis 2 (2)(b) qvepunqtis Tanaxmad, `saxezea arapir-
dapiri diskriminacia, roca aSkarad neitraluri debuleba, kriteriumi an praqtika 
rasobrivi an eTnikuri warmomavlobis mqone adamianebs sxvebze aramomgebian md-
gomareobaSi ayenebs.~71 is, Tu ras niSnavs debulebis, kriteriumisa Tu praqtikis 
`neitraluri“ xasiaTi, ECJ-ma  ganmarta Schönheit saqmeSi.  aRniSnul saqmeSi momCivani 
miuTiTebda, rom pensiebs Soris sxvaoba ar efuZneboda gansxvavebas samuSao saaTe-
bis raodenobas Soris. amgvarad, naxevar ganakveTze momuSave pirebma miiRes bevrad 
naklebi pensia srul ganakveTze momuSave pirebTan SedarebiT, imis gaTvaliswinebiT, 
rom maTi samuSao droebi erTmaneTisgan gansxvavdeboda, rac isedac gulisxmobda 
naklebi pensiis micemas naxevar ganakveTze momuSaveTaTvis. pensiis gamoTvlis es 
neitraluri wesi Tanasworad exeboda naxevar ganakveTze momuSave yvela pirs. Tum-
ca, radgan naxevar ganakveTze momuSave pirTa didi procenti qalebi iyvnen, am wess 
araproporciulad uaryofiTi efeqti hqonda qalebisTvis, kacebTan SedarebiT. 
motanili magaliTi aris garegnulad neitraluri debulebis, kriteriumisa da pra-

69  msgavsi debulebebia mocemuli evrokavSiris Semdeg direqtivebSi: direqtiva dasaqmebisas 
Tanabari mopyrobis Sesaxeb, muxli 2 (2) (a); direqtiva genderuli Tanasworobis Sesaxeb (ga-
naxlebuli), muxli 2 (1) (a); direqtiva genderuli saqonlisa da servisebis Sesaxeb, muxli 2 (a).

70  CJEU, C-54/07, Centrum voor gelijkheid van kansen en voor racismebestrijding v. Firma Feryn NV, 10 July 2008.  
71  msgavsi debulebebi mocemulia evrokavSiris Semdeg direqtivebSi: direqtiva dasaqmebisas 

Tanabari mopyrobis Sesaxeb, muxli 2 (2) (b); direqtiva genderuli Tanasworobis Sesaxeb (ga-
naxlebuli), muxli 2 (1)(b); direqtiva genderuli saqonlisa da servisebis Sesaxeb, muxli 2(b).
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qtikis negatiuri efeqtis erT-erTi klasikuri gamovlineba diskriminaciis ama Tu 
im niSniT gamorCeul pirebsa Tu jgufebze.

diskriminaciis akrZalvis direqtivebis Tanaxmad, arsebobs dacvis konkretuli 
farglebi, romliTac SeiZleba gansxvavebuli mopyrobis gamarTleba konkretul ga-
remoebebSi. `arsebiTi profesiuli moTxovnis dacvas~ yvela direqtiva iTvaliswi-
nebs (garda direqtivisa, genderuli saqonlisa da servisebis Sesaxeb, radgan igi da-
saqmebas ar exeba); am moTxovniT, damqiraveblebs SeuZliaT, daculi safuZvlis ga-
mo pirs sxvebze upiratesad moepyron, roca ganuyofeli kavSiria am safuZvelsa da 
konkretuli samuSaosTvis saWiro kvalifikaciisa da dasakisrebeli movaleobebis 

Sesrulebis SesaZleblobis arsebobas Soris.72

72  muxli 14(2), direqtiva genderuli Tanasworobis Sesaxeb (ganaxlebuli); muxli 4, direqtiva ra-
sobrivi Tanasworobis Sesaxeb; muxli 4 (1), direqtiva dasaqmebisas Tanabari mopyrobis Sesaxeb.
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saqarTvelos konstitucia da saqarTvelos  
sakonstitucio sasamarTlos praqtikis mimoxilva

saqarTvelos konstituciis me-11 muxli uzrunvelyofs diskriminaciis akrZalva-
sa da Tanasworobis uflebis dacvas: `yvela adamiani samarTlis winaSe Tanasworia. 
akrZalulia diskriminacia rasis, kanis feris, sqesis, warmoSobis, eTnikuri kuTvni-
lebis, enis, religiis, politikuri an sxva Sexedulebebis, socialuri kuTvnilebis, 
qonebrivi an wodebrivi mdgomareobis, sacxovrebeli adgilis an sxva niSnis mixed-
viT.~ Tu konstituciis moqmedi redaqciis aRniSnul muxls SevadarebT manamde mo-
qmed me-14 muxlTan, davinaxavT, rom sakonstitucio cvlilebis Tanaxmad, Canaweri 
– yvela Tanasworia, `kanonis winaSe Tanasworia“ icvleba CanaweriT – „samarTlis 
winaSe Tanasworia.“ aRniSnuli cvlileba efuZneba damkvidrebul Teoriul midgo-
mas, romlis Tanaxmad, Tanasworobis ufleba moiTxovs ara mxolod kanonis winaSe 
Tanasworobas, aramed Tavad kanonis Camoyalibebasac, Tanasworobis principis Se-
sabamisad. Aaseve, mniSvnelovani cvlilebaa im kriteriumebis CamonaTvalis gafar-
Toeba, romelTa safuZvelzec dauSvebelia adamianis diskriminacia. konstitucias 
daemata norma genderuli Tanasworobis Sesaxeb, romelic ZiriTadi uflebis rang-
Si, xelSesaxebi formiT adgens saxelmwifos valdebulebas, izrunos arsebiTi Ta-
nasworobis uzrunvelyofasa da genderuli uTanasworobis aRmofxvraze. konsti-
tucias aseve, daemata norma, romliTac saxelmwifos ekisreba valdebuleba, Seqmnas 
gansakuTrebuli pirobebi SSm pirTa uflebebisa da interesebis realizebisaTvis.73

Tanasworuflebianobis principi etapobrivad ganimarteboda saqarTvelos sakons-
titucio sasamarTlos praqtikaSi. qvemoT ganvixilavT ramdenime gadawyvetilebas, 
sadac Sejamebulia is mniSvnelovani principebi, romlebsac sakonstitucio sasa-
marTlo amJamad iyenebs diskriminaciis Sesaxeb konstituciuri sarCelebis ganxil-
visas.

2003 wlis 7 noembris gadawyvetilebaSi, saqarTvelos sakonstitucio sasamarTlom 
pirvelad imsjela me-14 muxlis konstituciursamarTlebriv Sinaarsze: `kanonis 
winaSe Tanasworobis principi gulisxmobs yvela im adamianis uflebebisa da Tavisu-
flebebis Tanabrad aRiarebas da dacvas, romelic imyofeba Tanabar pirobebSi da ka-
noniT gansazRvruli sakiTxis mimarT aqvs adekvaturi damokidebuleba. aRniSnuli 
principi moicavs xelisuflebis sakanonmdeblo saqmianobis speqtrs, raTa moxdes 
Tanabar pirobebsa da garemoebebSi myofi individebisaTvis Tanabari privilegie-
bis miniWeba da Tanabari pasuxismgeblobis dakisreba. gansxvavebuli sakanonmdeblo 
regulireba, ra Tqma unda, yvela SemTxvevaSi ar CaiTvleba kanonis winaSe Tanaswo-
robis principis darRvevad. kanonmdebels ufleba aqvs, kanoniT gansazRvros gan-
sxvavebuli pirobebi, magram es gansxvaveba unda iyos dasabuTebuli, gonivruli da 
mizanSewonili. uzrunvelyofili unda iqnas diferencirebulobis Tanabari done 
erTsa da imave pirobebSi myofi subieqtebisaTvis.~74 sakonstitucio sasamarTlom 
miuTiTa kriteriumebze, romlebsac adamianis uflebaTa evropuli sasamarTlo 

73  ix.: https://info.parliament.ge/file/1/BillReviewContent/162584? gv. 7
74  moqalaqeebi – jano janeliZe, nino uberi, eleonora lagvilava da murTaz Todria saqarT-

velos parlamentis winaaRmdeg, saqarTvelos sakonstitucio sasamarTlos 2003 wlis 7 noem-
bris gadawyvetileba N#2/7/219, §1.  
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iyenebs gansxvavebuli mopyrobis marTlzomierebis Sesafaseblad. am gadawyveti-
lebaSi saqarTvelos sakonstitucio sasamarTlos ar umsjelia, Tu rogor unda 
ganimartos me-14 muxliT akrZaluli niSnebis – numerus clausus principis mixedviT 
Sedgenili CamonaTvali. Tumca, sakiTxisadmi sasamarTlos damokidebuleba Semde-
gi zogadi formulirebidan Cans: `kanonis nebismieri gamoyeneba, romelic emyareba 
nebismieri niSniT diskriminaciis princips, ganixileba rogorc mizanSeuwoneli da 
sruliad miuRebeli. aqedan gamomdinare ki, warmoadgens rogorc saerTaSoriso sa-
marTlis normebis, ise Tanasworobis principis darRvevas.~75

2008 wels miRebul gadawyvetilebaSi sasamarTlom ganmarta, rom Tanasworobis da-
rRvevis dadgenisas, gadamwyveti mniSvnelobis mqonea Sedegi da aucilebeli ar aris 
imis gansazRvra, qmedebis mizani iyo Tu ara diskriminaciuli.76 Aam gadawyvetilebaSi 
sakonstitucio sasamarTlom pirvelad ganmarta, rom `saqarTvelos konstituciis 
me-14 muxli adgens ara mxolod kanonis winaSe Tanasworobis ZiriTad uflebas, ara-
med kanonis winaSe Tanasworobis fundamentur konstituciur princips. misi miza-
nia, uzrunvelyos Tanasworoba kanonis winaSe, ar dauSvas arsebiTad Tanasworis 
ganxilva uTanasworod da piriqiT.~ amasTan, sakonstitucio sasamarTlom calsa-
xad daadgina, rom diskriminaciis akrZaluli niSnebis CamonaTvali vrclad unda 
ganimartos: `am muxlSi arsebuli niSnebis CamonaTvali, erTi SexedviT, gramatiku-
li TvalsazrisiT, amomwuravia, magram normis mizani gacilebiT ufro masStaburia, 
vidre mxolod masSi arsebuli SezRuduli CamonaTvalis mixedviT diskriminaciis 
akrZalva. mxolod viwro gramatikuli ganmarteba gamofitavda saqarTvelos kons-
tituciis me-14 muxls da daakninebda mis mniSvnelobas konstituciursamarTlebriv 
sivrceSi.~ aRniSnuli gadawyvetileba mniSvnelovania im kuTxiTac, rom sasamarT-
lom daazusta, Tu rodis aris gamarTlebuli gansxvavebuli mopyroba. kerZod, sa-
samarTlos mixedviT, gansxvavebuli mopyroba dasaSvebi iqneba, Tu es gamarTlebu-
lia `sakmarisad wonadi, gonivruli da mniSvnelovani~ mizniT da am miznis misaRwe-
vad gamoyenebuli saSualebebi aris `araTviTneburi~ da `Tanazomieri.~

2010 wels miRebul gadawyvetilebaSi,77 sasamarTlom yuradReba gaamaxvila Sedare-
biTobis faqtoris gamokveTis aucileblobaze. kerZod,  aRniSnul saqmeSi sasamarT-
lom gansxvavebuli mopyrobis konstituciurobis Semowmebis kriteriumebi ufro 
daakonkreta. kerZod, am gadawyvetilebis Tanaxmad, upirvelesad, sasamarTlom  un-
da dadginos: 1. pirebi (pirTa jgufebi) warmoadgenen Tu ara arsebiTad Tanaswore-
bs; amas gadamwyveti mniSvneloba aqvs, radgan es pirebi Sedarebad kategoriebs unda 
warmoadgendnen; isini ama Tu im SinaarsiT, kriteriumiT msgavs kategoriaSi, analo-
giur garemoebebSi unda xvdebodnen, arsebiTad Tanasworni unda iyvnen konkretul 
viTarebasa Tu urTierTobebSi; erTi da igive pirebi garkveul urTierTobasTan, 
viTarebasTan mimarTebiT SeiZleba ganxilul iqnen arsebiTad Tanasworad, xolo 

75  mWedliZe n., saqarTveloSi diskriminaciis saqmeebze Sidasaxelmwifoebrivi samarT-
lebrivi dacvis saSualebebis gamoyenebis gzamkvlevi, 2015, gv. 15.

76  saqarTvelos moqalaqe SoTa beriZe da sxvebi saqarTvelos parlamentis winaaRmdeg, saqarT-
velos sakonstitucio sasamarTlos 2008 wlis 31 martis gadawyvetileba, saqme #2/1-392. 

77  moqalaqeTa politikuri gaerTianebebi: axali memarjveneebi da saqarTvelos konservatiuli 
partia saqarTvelos parlamentis winaaRmdeg, saqarTvelos sakonstitucio sasamarTlos 
2010 wlis 27 dekembris gadawyvetileba, saqme N#1/1/493.  
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sxva garemoebebTan mimarTebiT – ara. 2. aSkara unda iyos arsebiTad Tanaswori pi-
rebis mimarT gansxvavebuli mopyroba (an arsebiTad araTanaswori pirebis mimarT 
Tanaswori mopyroba) ama Tu im niSnis safuZvelze, uflebebiT daculi sferoebis 
mixedviT.

saqarTvelos sakonstitucio sasamarTlo aRniSnuli gadawyvetilebidan moyole-
buli, diferencirebas axdenda konstituciis Zvelad moqmed me-14 muxlSi eqspli-
citurad moxseniebul `klasikur~ da nagulisxmev `araklasikur~ niSnebs Soris. 
amasTan, diskriminaciis dasadgenad sakonstitucio sasamarTlom praqtikaSi daa-
mkvidra mkacri Sefasebisa da racionaluri diferencirebis testebi. kerZod, kla-
sikuri, specifiuri niSnebiT diferenciaciisas, sasamarTlo iyenebs mkacri Sefase-
bis tests da normas afasebs Tanazomierebis principis mixedviT, amasTan, `mkacri 
testis~ farglebSi legitimuri miznis dasabuTebisas, saWiroa imis mtkiceba, rom 
saxelmwifos mxridan Careva aris absoluturad aucilebeli, arsebobs `saxelmwi-
fos dauZleveli interesi.~ danarCen SemTxvevaSi, mkacri testis gamoyenebis saWi-
roebas sasamarTlo adgens diferenciaciis intensivobis xarisxis mixedviT. 

aRsaniSnavia, rom mkacri Sefasebisa da racionaluri diferencirebis testebs Soris 
mniSvnelovani sxvaobaa. pirveli gulisxmobs Tanazomierebis principis gamoyene-
bas da legitimuri miznis dasabuTebisas saWiroa imis mtkiceba, rom saxelmwifos 
mxridan Careva aris absoluturad aucilebeli, arsebobs `saxelmwifos dauZleve-
li interesi~78 maSin, rodesac `racionaluri diferencirebis testis~ farglebSi 
sakmarisia `a) diferencirebuli mopyrobis racionalurobis dasabuTebuloba, maT 
Soris, rodesac aSkaraa diferenciaciis maqsimaluri realisturoba, garduvaloba 
an saWiroeba; b) realuri da racionaluri kavSiris arseboba diferenciaciis obie-
qtur mizezsa da misi moqmedebis Sedegs Soris.~79

saqmeSi moqalaqeTa politikuri gaerTianebebi: `axali memarjveneebi“ da `saqarTve-
los konservatiuli partia“ saqarTvelos parlamentis winaaRmdeg, sakonstitucio 
sasamarTlom ganmarta ori gansxvavebuli testis SemoRebis mizani. sasamarTlos 
SefasebiT, diferencirebuli mopyrobis yvela SemTxveva erTnairi simZimis ver iq-
neba. Sesabamisad, TiToeuli maTganis erTnairi standartiTa da identur krite-
riumebze dayrdnobiT Sefasebis SemTxvevaSi, sasamarTlom Tanasworobis uflebis 
dacvis motiviT, SesaZloa mas mizani Seucvalos, gazardos riski diferencirebuli 
mopyrobis praqtikulad yvela SemTxvevis arakonstituciurad miCnevisa da imaze 
metad SezRudos kanonmdebeli, vidre amas konstituciis me-14 muxli moiTxovda.80

2011 wels miRebul gadawyvetilebaSi81 sasamarTlom Tanasworobis uflebaSi Ca-
revis Sefasebisas aRniSna: `erTi mxriv, rodesac norma iwvevs konkretuli pirebis 

78  moqalaqeTa politikuri gaerTianebebi: axali memarjveneebi da saqarTvelos konservatiuli 
partia saqarTvelos parlamentis winaaRmdeg, saqarTvelos sakonstitucio sasamarTlos 
2010 wlis 27 dekembris gadawyvetileba, saqme N#1/1/493.

79  saqarTvelos moqalaqe biWiko WonqaZe da sxvebi saqarTvelos energetikis ministris winaaR-
mdeg, saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 martis gadawyvetileba, saqme 
N#2/1/473,  II-6.  

80  ZamaSvili b., Tanasworobis samarTali, Tbilisi, 2018, gv. 257.
81  saqarTvelos saxalxo damcveli saqarTvelos parlamentis winaaRmdeg, saqarTvelos sakon-

stitucio sasamarTlos 2011 wlis 22 dekembris gadawyvetileba, saqmeN#1/1/477.
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rwmenis Tavisuflebis darRvevas, xolo meore mxriv, zustad rwmenis niSniT axdens 
igive pirebis diferencirebas danarCeni pirebisagan, anu rwmenis niSniT diferen-
cirebul pirTagan nawilis rwmenis Tavisuflebis darRvevas iwvevs, SeuZlebelia is 
kanonis winaSe rwmenis niSniT Tanasworobis konstituciur moTxovnebs pasuxobdes. 
Sesabamisad, mocemul SemTxvevaSic, sadavo norma sajaro miznebis miRwevis arapro-
porciul saSualebas warmoadgens da iwvevs Tanasworobis uflebis darRvevas.~

2018 wels miRebul gadawyvetilebaSi,82 sakonstitucio sasamarTlom kidev erTxel 
aRniSna, rom: „diferencirebuli mopyrobisas, erTmaneTisagan unda ganvasxvaoT 
diskriminaciuli diferenciacia da obieqturi garemoebebiT ganpirobebuli dife-
renciacia. gansxvavebuli mopyroba TviTmizani ar unda iyos. diskriminacias eqneba 
adgili, Tu diferenciaciis mizezebi auxsnelia, moklebulia gonivrul safuZvels. 
maSasadame, diskriminacia aris mxolod TviTmiznuri, gaumarTlebeli diferencia-
cia, samarTlis dausabuTebeli gamoyeneba konkretul pirTa wrisadmi gansxvavebu-
li midgomiT. Sesabamisad, Tanasworobis ufleba krZalavs ara diferencirebul mo-
pyrobas zogadad, aramed mxolod TviTmiznur da gaumarTlebel gansxvavebas.~

saerTo sasamarTloebis praqtika  
saerTaSorisosamarTlebriv aqtebTan mimarTebiT

saerTaSoriso standartebis danergva da erovnul sasamarTloTa gadawyveti-
lebebSi maTi gamoyeneba gansakuTrebiT mniSvnelovania. miT ufro maSin, rodesac 
saqarTvelos kanonmdeblobiT, saerTaSoriso xelSekrulebebi warmoadgenen sa-
qarTvelos kanonmdeblobis nawils, normatiul aqts.83

saerTaSoriso xelSekrulebebis roli erovnul kanonmdeblobaSi, mniSvnelovania. 
`saerTo sasamarTloebis Sesaxeb“ saqarTvelos organuli kanonis me-7 muxlis pir-
veli punqti iTvaliswinebs, rom `mosamarTle Tavis saqmianobaSi damoukidebelia, 
emorCileba mxolod saqarTvelos konstitucias, saerTaSoriso xelSekrulebas, 
SeTanxmebas da kanons.~ kanonis am debulebidan gamomdinareobs, rom mosamarTle, 
saqarTveloSi moqmed sxva normatiul aqtebTan erTad iyenebs saqarTvelos saer-
TaSoriso xelSekrulebas, rogorc saqarTvelos normatiul aqts da sasamarTlo 
saqmis gadawyvetisas xelmZRvanelobs saerTaSoriso xelSekrulebiT gaTvaliswi-
nebuli normebiT.84

saerTaSoriso aqtebis gamoyeneba erovnuli sasamarTloebis gadawyvetilebebSi, 
erovnuli sasamarTlo sistemis mimarT sazogadoebis ndobis amaRlebas uwyobs 
xels. Ppozitiur Sefasebas imsaxurebs is faqtic, rom saerTo sasamarTloebis ga-

82  saqarTvelos moqalaqeebi - guCa kvaracxelia, givi cincaZe, giorgi TavaZe, elizbar javeliZe 
da sxvebi (sul 17 mosarCele) saqarTvelos parlamentis winaaRmdeg, saqarTvelos sakonsti-
tucio sasamarTlos 2018 wlis 22 Tebervlis gadawyvetileba, saqme #2/2/863, II-10.

83  saerTaSoriso xelSekrulebaTa roli saqarTvelos kanonmdeblobaSi ganisazRvra rogorc 
saqarTvelos konstituciiT, ise sxva Sidasaxelmwifoebrivi normatiuli aqtebiT, maT Soris 
kanonebiT: „saqarTvelos saerTaSoriso xelSekrulebebis Sesaxeb~ (1997)  da „normatiuli 
aqtebis Sesaxeb“ (2009).

84  qurdaZe ir., Kkorkelia k., adamianis uflebaTa saerTaSoriso samarTali adamianis uflebaTa 
evropuli konvenciis mixedviT, Tbilisi, 2003.
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dawyvetilebebSi yovelwliurad izrdeba saerTaSoriso standartebis gamoyenebis 
praqtika. winamdebare kvlevis mizansac swored diskriminaciis akrZalvis saer-
TaSoriso standartebis erovnul sasamarTlo praqtikaSi asaxvis tendenciebis ga-
movlena warmoadgens. erTi mxriv, davinaxoT diskriminaciis Sesaxeb saqmeebSi Tu 
ramdenad xSirad iTvaliswineben sasamarTloebi `diskriminaciis yvela formis aR-
mofxvris Sesaxeb~ saqarTvelos kanonidan Sesabamis debulebebs, agreTve, saqarTve-
los uzenaesi sasamarTlosa da sakonstitucio sasamarTlos ganmartebebs, meore 
mxriv, gamovavlinoT da gavaanalizoT, Tu rogor iyeneben sasamarTloebi Sesabamis 
saerTaSoriso aqtebsa da adamianis uflebaTa evropuli sasamarTlos mier dadge-
nil standartebs (ix.: cxrili №4).

saqarTvelos uzenaesi sasamarTlos analitikuri ganyofilebis mier kvlevis miz-
nebidan gamomdinare, Seswavlili da gaanalizebuli iqna diskriminaciuli Sinaar-
sis mqone saqmeebze saerTo sasamarTloebis (raionuli/saqalaqo sasamarTloebis, 
agreTve, saapelacio sasamarTloebis) mier 2017-2018 wlebSi miRebuli 33 gadawyve-
tileba/ganCineba (administraciuli da samoqalaqo wesiT ganxiluli saqmeebi), aqe-
dan 26 iyo gadawyvetileba, xolo ganCineba – 7 (ix.: cxrili  №1).

cxrili #1

rogorc irkveva, analitikuri ganyofilebis wina kvlevis85 SedegebiT gamovleni-
li tendencia, rom diskriminaciasTan dakavSirebiT sasamarTlosadmi mimarTvis 
mxriv mkveTrad aqtiurobs aRmosavleT saqarTvelos mosaxleoba, mocemul saanga-
riSo periodSic ar Secvlila. kerZod, 2017-2018 wlebSi, aRmosavleT saqarTveloSi 
ganxilulia 18 saqme86 (20 gadawyvetileba/ganCineba), xolo dasavleT saqarTveloSi 
– 13 saqme.

85  diskriminaciis akrZalvis saerTaSoriso standartebis asaxva erovnul sasamarTlo praqti-
kaSi, saqarTvelos uzenaesi sasamarTlo, 2017. 

86  saqmeTa Seswavlis Sedegad gamovlinda, rom saangariSo periodSi 2 erTi da igive saqmeze Ses-
wavlilia rogorc pirveli instanciis sasamarTlos gadawyvetileba, agreTve, saapelacio sa-
samarTlos gadawyvetileba.

sasamarTlo sul 2017 2018

Tbilisis saqalaqo 14 4 10

Tbilisis saapelacio 5 - 5

quTaisis saqalaqo 1 1 0

quTaisis saapelacio 9 6 3

rusTavis saqalaqo 1 1 0

baTumis saqalaqo 2 1 1

senakis raionuli 1 1 0
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Tu am monacemebs SevadarebT 2014-2016 wlebis statistikas, naTlad davinaxavT, 
rom tendencia msgavsi iyo wina wlebSic. magaliTad, 2014 wlis maisidan 2016 wlis 
CaTvliT, qveynis masStabiT diskriminaciuli mopyrobis savaraudo faqtTan daka-
vSirebiT, saerTo sasamarTloebSi sul ganxiluli 77 saqmidan, umetesi raodenoba – 
50 sarCeli fiqsirdeboda aRmosavleT saqarTveloSi, xolo dasavleT saqarTvelos 
sasamarTloebs ki, ganxiluli hqondaT sul 27 sarCeli.

statistikuri monacemebi damatebiT cxadyofs, rom 2018 wels, wina welTan Seda-
rebiT, mkveTrad gaizarda (daaxloebiT, 71%-iT) Tbilisis saqalaqo sasamarTloSi 
diskriminaciis Sesaxeb saqmeTa ganxilvis raodenoba.

cxrilSi warmodgenili monacemebis Tanaxmad, 2017 wels, quTaisis saapelacio sa-
samarTlom ganixila sul 6 saqme, maT Soris, samoqalaqo samarTalwarmoebis gziT 
ganixila 2 saqme (miRebuli iqna 2 ganCineba), xolo administraciuli samarTalwar-
moebis gziT ki, 4 saqme (miRebuli iqna 3 gadawyvetileba da 1 ganCineba). aRsaniSna-
via, rom  sakvlevi masalis farglebSi ar yofila Tbilisis saapelacio sasamarTlos 
mier 2017 wels ganxiluli arc erTi saqme.87

statistikuri monacemebi cxadyofs, rom 2018 wels, Tbilisis saapelacio sasamarT-
lom ufro meti saapelacio saCivari ganixila, vidre quTaisis saapelacio sasamarT-
lom. Aaqve mniSvnelovania aRiniSnos isic, rom Tbilisis saapelacio sasamarTloSi 
gansjadobiT, umetes SemTxvevaSi (4 saqme) saapelacio saCivari ganxilulia samo-
qalaqo saqmeTa palatis mier (miRebul iqna 2 gadawyvetileba da 2 ganCineba), xolo 
administraciuli samarTalwarmoebis gziT, 1 saqme (miRebuli iqna ganCineba). rac 
Seexeba quTaisis saapelacio sasamarTlos monacemebs – 2018 wels, wina welTan Seda-
rebiT, ormagad naklebi raodenobis saqme iqna ganxiluli, aqedan yvela gansjado-
biT ekuTvnoda samoqalaqo saqmeTa palatas (miRebuli iqna 1 ganCineba da 2 gadawyve-
tileba).

aRsaniSnavia isic, rom kvlevis farglebSi Seswavlil 31 saqmeSi figurirebda 40 mo-
sarCele: 13 mdedrobiTi sqesis warmomadgeneli, 26 mamrobiTi sqesis warmomadgene-
li da 1 organizacia.   

kvlevis farglebSi yuradReba daeTmo, Tu romeli sfero (kerZo Tu sajaro) ga-
moirCeoda savaraudo diskriminaciuli mopyrobis faqtebis siuxviT.A am mxriv, da-
fiqsirda, rom umeteswilad (daaxloebiT, 68% SemTxvevaSi), mosarCeleebi miuTi-
Tebdnen kerZo sferoSi ganxorcielebul savaraudo diskriminaciul qmedebebze, 
maSin rodesac saxalxo damcvelis mier Seswavlili gancxadebis 69% exeboda saja-
ro seqtorSi savaraudo diskriminaciis faqtebs, xolo kerZo seqtors ki - 31%.88

87 kvlevaSi gaanalizebuli monacemebi efuZneba sasamarTloebidan mowodebul informacias.
88  saqarTvelos saxalxo damcvelis 2018 wlis specialuri angariSi – diskriminaciis winaaRmdeg 

brZolis, misi Tavidan acilebisa da Tanasworobis mdgomareobis Sesaxeb, gv. 32
 ix.: http://www.ombudsman.ge/res/docs/2019042317125211129.PDF
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cxrili N№2

pirveli da meore instanciis sasamarTloebis mier uzenaesi sasamarTlosa da 
sakonstitucio sasamarTlos praqtikis gamoyenebis maCvenebeli
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saqmeTa Seswavlisas, calke ganxilvis sagans warmoadgenda, Tu ramdenad xSirad 
moixmoben saerTo sasamarTloebi saqarTvelos uzenaesi sasamarTlosa da saqarTve-
los sakonstitucio sasamarTlos gadawyvetilebebs. statistikuri monacmebis 
Tanaxmad, 2017 wels, sasamarTloebi ufro aqtiurad moiSveliebdnen erovnuli sa-
samarTlo gadawyvetilebebidan Sesabamis ganmartebebs, vidre 2018 wels. kerZod, 
2018 wels miRebul 19 gadawyvetileba/ganCinebaSi miTiTeba uzenaesi sasamarTlos 
praqtikaze Segvxvda 5 SemTxvevaSi, xolo sakonstitucio sasamarTlos praqtikidan 
ganmartebebi moxmobili iyo 2 saqmeSi. rac Seexeba 2017 wlis monacemebs, 14 gadawyve-
tileba/ganCinebidan 2 SemTxvevaSi miTiTeba iyo sakonstitucio sasamarTlos pra-
qtikaze, xolo 7 saqmeSi saqarTvelos uzenaesi sasamarTlos ganmartebebze.

am mxriv, unda aRiniSnos isic, rom erovnuli sasamarTloebis gadawyvetilebebidan 
ganmartebebs yvelaze xSirad moixmobda Tbilisis saqalaqo sasamarTlo.

2018 weli

2017 weli

miTiTeba uzenaesi
sasamarTlos praqtikaze

miTiTeba sakonstitucio
sasamarTlos praqtikaze
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statistikuri monacemebis mixedviT, Tbilisisa da quTaisis saapelacio sasamarT-
loebi diskriminaciasTan dakavSirebuli saqmeebis ganxilvisas, arcTu iSviaTad da-
axloebiT, 50% SemTxvevaSi moixmoben sakasacio instanciis sasamarTlos gadawyve-
tilebebidan Sesabamis ganmartebebs. aRsaniSnavia isic, rom saapelacio sasamarT-
loebis praqtikaSi ar Segvxvedria diskriminaciasTan dakavSirebiT sakonstitucio 
sasamarTlos ganmartebebis citirebis arc erTi SemTxveva.

sasamarTloebi uzenaesi sasamarTlos ganmartebebs moixmoben Semdeg sakiTxe-
bze msjelobisas: reorganizaciis procesSi Statebis Semcirebis obieqtur 
saWiroebaze,89 reorganizaciis dros gansxvavebuli mopyrobis Sefasebisas,90 gaTavi-
suflebis Sesaxeb brZanebis baTilad cnobis Sedegad kompensaciis mikuTvnebisas,91 
iZulebiTi ganacduris angariSsworebis dayovnebis gamo kanonismieri pirgasa-
mtexlos dakisrebis gansazRvrisas,92 sajarosamarTlebrivi urTierTobebis93 da 
adgilobrivi TviTmmarTvelobis organos diskreciuli uflebamosilebis farTo 
arealis Sefasebisas,94 agreTve, sajaro moxeleTa SerCevisas konkursis gamWvirva-
lobisa da miRebuli gadawyvetilebis dasabuTebis maRali standartiT uzrunvel-
yofis procesSi administraciuli organos rolis ganxilvisas95 da diskriminaciis 
Sesaxeb saqmeebSi mtkicebis tvirTis ganawilebisas.96

kvlevis farglebSi yuradReba gamaxvilda, Tu ramdenad xSirad moixmoben sasamarT-
loebi diskriminaciis Sesaxeb saqmeebis ganxilvisas, `diskriminaciis yvela formis 
aRmofxvris Sesaxeb~ saqarTvelos kanons. 

warmodgenil diagramaze naCvenebia „diskriminaciis yvela formis aRmofxvris 
Sesaxeb~ saqarTvelos kanonis sasamarTlo praqtikaSi gamoyenebis raodenobrivi 
maCvenebeli wlebis mixedviT.

89 saqarTvelos uzenaesi sasamarTlos 2016 wlis 29 ivlisis ganCineba, saqmeN #as-194-185-2016.
90 saqarTvelos  uzenaesi  sasamarTlos  2017 wlis 29 seqtemberis ganCineba, saqmeN #as-247-235-

2017.
91 saqarTvelos uzenaesi sasamarTlos 2017 wlis 10 noemberis gadawyvetileba, saqme N#as-787-

736-2017.
92 saqarTvelos uzenaesi sasamarTlos 2016 wlis 27 oqtombris gadawyvetileba, saqme #as-268-

255-2016.
93 saqarTvelos uzenaesi sasamarTlos 2014 wlis 18 Tebervalis gadawyvetileba, saqme N#bs-463-

451 (k-13).
94 saqarTvelos uzenaesi sasamarTlos 2014 wlis 13 martis ganCineba, saqmeN #bs-638-613 (k13).
95 saqarTvelos uzenaesi sasamarTlos praqtika aRniSnulia zogadad, konkretuli saqmis mi-

TiTebis gareSe.
96 saqarTvelos uzenaesi sasamarTlos 2017 wlis 27 seqtemberis ganCineba, saqme N#as-247-235-

2017.
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cxrili №3

`diskriminaciis yvela formis aRmofxvris Sesaxeb~ saqarTvelos kanonis  
gamoyenebis maCvenebeli pirveli da meore instanciis sasamarTloebis  

gadawyvetilebebis/ganCinebis mixedviT
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pirveli instanciis sasamarTloebSi „diskriminaciis yvela formis aRmofxvris 
Sesaxeb~ saqarTvelos kanonis gamoyenebaSi SeiniSneba yovelwliurad mzardi ten-
dencia (2018 wels, wina welTan SedarebiT gaizarda daaxloebiT, 22%-iT), rac dade-
biTad unda Sefasdes, radgan es miuTiTebs, rom sasamarTloebi yuradRebis miRma, 
ganuxilvelad ar toveben mosarCeleTa apelirebas diskriminaciul mopyrobaze. 

rac Seexeba saapelacio sasamarTloebs, irkveva, rom diskriminaciis Sesaxeb saqmeTa 
ganxilvisas, saapelacio sasamarTloebi zogadad, naklebad moixmoben „diskrimi-
naciis yvela formis aRmofxvris Sesaxeb~ saqarTvelos kanons.U umeteswilad, aRniS-
nul kanons diskriminaciis Sefasebisas moixmobs Tbilisis saapelacio sasamarTlo.

aqve unda iTqvas isic, rom ZiriTadad, saqmeSi diskriminaciaze msjelobisas xdeba 
zemoaRniSnuli kanonis me-2 muxlis citireba, aseve, detaluradaa warmodgenili 
pirdapiri da iribi diskriminaciis ganmarteba, ris safuZvelzec sasamarTlo uTi-
Tebs, rom diskriminacia akrZalulia rogorc saerTaSorisosamarTlebrivi aqte-
biT, aseve erovnuli kanonmdeblobiT. Sesabamisad, aRniSnul kanons umeteswilad, 
sasamarTloebi moixmoben im SemTxvevaSi, Tu saqmeSi adgenen diskriminacias, Ziri-
Tadad, kanonidan citirebas axdenen diskriminaciis cnebis da misi saxeebis Sesaxeb. 
Tumca, mkafiod ar miuTiTeben saqmeSi pirdapiri Tu iribi diskriminacia ikveTeba, 
ris gamoc naklebad axdenen diskriminaciis Sesabamis elementebze msjelobas.

kvlevis erT-erT mniSvnelovan aspeqts warmoadgenda Segveswavla, saqmeTa ganxil-
visas Tu ramdenad xSirad moixmoben sasamarTloebi diskriminaciis Sesaxeb saer-

ar aris  
gamoyenebuli
aris  
gamoyenebuli

2018 weli

2017 weli
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TaSorisosamarTlebriv aqtebsa da adamianis uflebaTaA evropuli sasamarTlos 
praqtikas. zemoT warmodgenil diagramaze asaxulia saerTaSorisosamarTlebrivi 
aqtebisa da strasburgis sasamarTlos precedentuli gadawyvetilebebis gamoyene-
bis raodenobrivi monacemebi wlebis mixedviT.

cxrili №4
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statistika cxadyofs, rom saerTo sasamarTloebi sakmaod aqtiurad axdenen saer-
TaSoriso standartebis citirebas. am mxriv mkveTrad gamoirCeva Tbilisis saqala-
qo sasamarTlo, rac Seexeba pirveli instanciis sxva sasamarTloebs, saerTaSoriso-
samarTlebriv aqtebsa da evropuli sasamarTlos precedentul samarTalze miTi-
Teba gvxvdeba quTaisis saqalaqo sasamarTlos, baTumis saqalaqo sasamarTlosa da 
rusTavis saqalaqo sasamarTlos gadawyvetilebebSi.

rac Seexeba Tbilisis saapelacio sasamarTlos monacemebs, am mxriv unda aRiniSnos, 
rom sasamarTlom 2018 wels ganxilul saqmeTa 80% SemTxvevaSi, savaraudo diskri-
minaciuli mopyrobis faqtis Sefasebisas mxedvelobaSi miiRo da moixmo relevan-
turi saerTaSorisosamarTlebrivi aqtebi.

gamoyenebulia
saerTaSoriso
samarTlebrivi aqtebi da
strasburgis sasamarTlos
precedentuli
gadawyvetilebebi

ar iqna gamoyenebuli

2018 weli2017 weli

saerTaSorisosamarTlebrivi aqtebisa da strasburgis sasamarTlos  
precedentuli gadawyvetilebebis gamoyenebis raodenobrivi maCvenebeli
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cxrili №5
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winamdebare diagramaze asaxulia konkretuli saerTaSorisosamarTlebrivi aqte-
bisa da adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis ga-
moyenebis Sesaxeb monacemebi.97

97 zogierT SemTxvevaSi, sxvadasxva saerTaSorisosamarTlebrivi aqti gamoyenebuli iyo erTsa 
da imave saqmeSi.

2017-2018 wlebSi ganxilul saqmeebSi saerTaSoriso standartebis
asaxvis praqtika

gaeros qalTa mimarT diskriminaciis yvela 
formis aRmofxvris Sesaxeb konvencia

dasaqmebis Sewyvetis Sesaxeb 158 konvenciis  
me-10 muxli

ekonomikuri, socialuri da kulturuli 
uflebebis Sesaxeb saerTaSoriso paqtis  
me-6 da me-7 muxlebi

samoqalaqo da politikuri uflebebis 
Sesaxeb saerTaSoriso paqtis me-2 da 26-e 
muxlebi

SezRuduli SesaZleblobebis mqone pirTa 
uflebebis Sesaxeb konvencia

adamianis uflebaTa sayovelTao  
deklaraciis 23-e muxli

adamianis uflebaTa evropuli sasamarTlos 
praqtika

adamianis uflebaTa da ZiriTad Ta visuflebaTa 
dacvis evropuli konvenciis me-6, me-10, me-8 da  
me-14 muxlebi, konvenciis me-12 damatebiTi oqmi

evropis socialuri qartiis 24-e da  
26-e muxlebi
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saqmeTa Seswavlam aCvena, rom analitikuri ganyofilebis wina kvlevis Sedegad ga-
movlenili tendencia mocemul saangariSo periodSi ar Secvlila. diskriminaciis 
sakiTxis Sefasebisas, sasamarTlo umetesad ixilavs saqarTvelos Sidasaxelmwi-
foebriv normas, ris Semdegac citirebas axdens an/da aanalizebs adamianis ufle-
baTa da ZiriTad TavisuflebaTa dacvis evropuli konvenciis me-14 muxlsa da amave 
konvenciis me-12 damatebiTi oqmis pirvel  muxls, ris Semdegac sasamarTlo askvnis, 
rom saqarTvelos Sidasaxelmwifoebrivi normatiuli aqtiTa da saerTaSoriso 
aqtiT dadgenili standartebi msgavsia da sasamarTlo am ori aqtis safuZvel-
ze wyvets sasamarTlo davas. sxva sityvebiT, rom vTqvaT, saerTo sasamarTloebis 
mier gamoyenebulma saerTaSoriso aqtebma an/da adamianis uflebaTa evropuli 
sasamarTlos precedentulma samarTalma naklebad iqonia gavlena saqmeSi dis-
kriminaciis dadgenisas. saerTaSoriso xelSekrulebebisa da adamianis uflebaTa 
normebis gamoyeneba ki, sasamarTlos mier mniSvnelovania im SemTxvevaSi, Tu ase-
Ti gamoyenebis Sedegad sasamarTlo miiRebs gadawyvetilebas, romelsac igi ver 
miiRebda konvenciis gamouyeneblad. Tu Sidasaxelmwifoebrivi normatiuli aqtis 
(mag., kanonis) gamoyenebis Sedegad miRebuli sasamarTlo gadawyvetileba identu-
ri iqneba im gadawyvetilebisa, romlis misaRebad sasamarTlom gamoiyena rogorc 
kanoni, ise saerTaSoriso aqti, am ukanasknelis gamoyenebas mieniWeba umniSvnelo 
roli. aseT SemTxvevaSi konvencia praqtikulad, aranair gavlenas ar moaxdens sasa-
marTlo gadawyvetilebaze.98 damatebiT,K kvlevam warmoaCina, rom araerTgvarovania 
saerTaSoriso standartebis citirebis praqtika. rogorc wesi, sasamarTloebi saq-
mis saxelwodebas uTiTeben original enaze, magram xSir SemTxvevaSi, saqmis nomrisa 
da Sesabamisi paragrafis miTiTebis gareSe, Tavis mxriv, arTulebs wyaros moZiebis/
gadamowmebis SesaZleblobas.

aRsaniSnavia, rom kvlevis farglebSi Seswavlil 23 saqmeSi, romelic exeboda SromiT 
urTierTobebSi diskriminacias, saerTaSorisosamarTlebrivi aqtebis/praqtikis 
moxmobas, dafiqsirda 17 saqmeSi.  mniSvnelovania aRiniSnos isic, rom mosarCelis/
mopasuxis mier diskriminaciul motivze apelirebis miuxedavad, sasamarTloebi 
SromiTi urTierTobis Sewyvetis safuZvlebis kanonierebis Sefasebisas xSir Se-
mTxvevaSi, Semoifarglebian mxolod SromiTi urTierTobebis maregulirebeli ro-
gorc erovnuli, aseve, saerTaSorisosamarTlebrivi aqtebiT. Sesabamisad, zogierT 
SemTxvevaSi, sasamarTlom miiCnia, rom SromiTi urTierTobis Sewyvetis safuZveli 
ar iyo kanonieri Tumca, SesaZlo diskriminaciuli motivis gamokveTaze msjeloba 
naklebad ganaviTara.

kvlevis farglebSi saqmeTa Seswavlis Sedegad gamoikveTa diskriminaciis is konkre-
tuli niSnebi, romlebic figurirebda 2017-2018 wlebSi ganxilul saqmeebSi.

98 diskriminaciis akrZalvis saerTaSoriso standartebis asaxva erovnul sasamarTlo praqti-
kaSi, saqarTvelos uzenaesi sasamarTlo, 2017.



44

cxrili №6

SezRuduli 
SesaZle-

bloba
sqesi

politi-
kuri

profka-
vSiris 

wevroba

Ggansxvave-
buli azri 

ar iyo 
identi-
ficire-

buli

sul

Tbilisis
saqalaqo

1 2 2 1 1 7 14

Tbilisis
saapelacio

1 2 1 1 5

religia
poli-

tikuri
seqsualuri
orientacia

sqesi
Ggansxvave-
buli azri

profka-
vSiris 

wevroba
sul

quTaisis
saqalaqo

1 1

quTaisis
saapelacio

2 3 2 1 1 9

sqesi politikuri
profkavSirisj 

wevroba
Ggansxvavebuli 

azri
sul

    baTumi 1 1 2

rusTavi 1 1

senaki 1 1

Tu paralels gavavlebT analitikuri ganyofilebis wina kvlevis SedegebTan,99 naT-
lad ikveTeba, rom sasamarTloebSi iklo politikuri niSniT savaraudo diskri-
minaciis Sesaxeb saqmeebma. kerZod, Tu 2014-2016 wlebSi 77 saqmidan 21-Si iyo iden-
tificirebuli politikuri niSniT savaraudo diskriminacia, 2017-2018 wlebSi, 31 
saqmidan 8-Si iyo politikur safuZvelze miTiTeba. amasTan unda aRiniSnos isic, 
rom 2017-2018 wlebSi pirveli instanciis sasamarTloebSi ar ganxilula religiuri 
niSniT savaraudo devnis Sesaxeb arc erTi sarCeli maSin, rodesac 2014-2016 wlebis 
sasamarTlo praqtikaSi religiuri safuZvliT savaraudo diskriminacia identi-
ficirebuli iyo saqmeTa 12%-Si. Aaqve, Tu aRniSnul monacemebs SevadarebT saxalxo 

99 diskriminaciis akrZalvis saerTaSoriso standartebis asaxva erovnul sasamarTlo praqti-
kaSi, saqarTvelos uzenaesi sasamarTlo, 2017, gv. 36



45

damcvelis mier 2017 wlis 1 seqtembridan 2018 wlis 31 agvistos CaTvliT Seswavlil 
gancxadebebSi identificirebul niSnebs,100 ikveTeba, rom saxalxo damcvels yvela-
ze met SemTxvevaSi (16%) mimarTes sqesis niSniT diskriminaciis SemTxvevebze. sxva 
sityvebiT, rom vTqvaT, Tu sasamarTlo praqtikaSi mkveTrad Warbobs politikuri 
niSniT diskriminaciis Sesaxeb saqmeebi, statistikurad sxva suraTia saxalxo da-
mcvelis monacemebis mixedviT, sadac mkveTrad met SemTxvevaSi Seswavlilia sqesis 
niSniT diskriminaciis ganacxadebi.

konkretulad rac Seexeba raionul/saqalaqo sasamarTloebis monacemebs, kvlevis 
Sedegebis mixedviT, sasamarTlo praqtikaSi saqmeTa umravles nawilSi (19 saqmidan 
7 saqmeSi), mosarCeles ar hqonda miTiTebuli diskriminaciis konkretuli safuZve-
li. ZiriTadad, aRniSnul saqmeebSi mosarCeleebi iyvnen ucxo qveynis moqalaqeebi, 
romlebsac Sesabamisi organos gadawyvetilebiT uari eTqvaT binadrobis nebarT-
vis an/da vizis gacemaze. Semdeg adgilzea politikuri niSniT savaraudo diskrimi-
naciuli mopyrobis Sesaxeb saqmeebi (3 saqme), agreTve, igive raodenobis sarCelSi 
gvxvda miTiTeba sqesis niSniT savaraudo diskriminaciaze (maT Soris, orsulobis 
niSniT iyo 1 saqme), gansxvavebuli azris gamo devnaze miTiTeba ki – 2 saqmeSi. rac 
Seexeba, SSm niSniT savaraudo diskriminacias, aRniSnuli safuZvliT gansxvavebul 
mopyrobaze dava gamoikveTa erT saqmeSi. vinaidan saqmeTa umravlesoba Seexeboda 
SromiTi urTierTobebidan gamomdinare davebs, Sesabamisad, sasamarTlo praqtika-
Si ganxiluli iyo profkavSirSi wevrobis gamo savaraudo devnis SemTxvevebic (2 sa-
qmeSi). Arac Seexeba, praqtikaSi identificirebul diskriminaciis sxva safuZvlebs, 
sakvlevi masalis Seswavlisas, 2 saqmeSi gamoikveTa sqesis niSniT savaraudo diskri-
minaciuli mopyrobis faqti, 1 saqmeSi konkretulad mosarCelis orsulobis gamo 
savaraudo gansxvavebuli mopyroba, xolo seqsualuri orientaciis niSniT savarau-
do devna Segvxvda 1 saqmeSi.

aRsaniSnavia, rom pirveli instanciis sasamarTloebma SedarebiT yvelaze met saqme-
Si (2 saqme) daadgines profkavSirSi wevrobis niSniT diskriminacia, 1 saqmeSi – sqesis 
niSniT diskriminaciuli mopyrobis faqti, aseve, 1 saqmeSi politikuri safuZvliT 
devna, SSm niSniT diskriminacia gamovlinda erT saqmeSi, igive raodenobis saqmeSi 
dadginda gansxvavebuli azris gamo devnis faqti. Aaqve unda iTqvas isic, rom mosar-
Celeebis miTiTebis miuxedavad, sasamarTloebs seqsualuri orientaciis da orsu-
lobis niSniT diskriminacia arcerT saqmeSi ar daudgenia.

rac Seexeba saapelacio sasamarTloebis monacemebs, saqmeTa umetesi nawili exebo-
da politikuri (5 saqme) safuZvliT savaraudo diskriminaciis faqtebs. SezRuduli 
SesaZleblobis niSniT diskriminaciul mopyrobaze miTiTeba Segvxvda 1 saqmeSi, re-
ligiuri niSniT savaraudo diskriminacia 2 saqmeSi, profkavSirSi wevrobis niSniT 
– 2 saqmeSi, aseve, sqesis niSniT – 2 saqmeSi (maT Soris, orsulobis niSniT 1 SemTx-
vevaSi), xolo gansxvavebuli azris gamo savaraudo devna – 1 saapelacio saCivarSi. 
aqve mniSvnelovania aRiniSnos isic, rom saapelacio sasamarTloebma ucvlelad 
datoves pirveli instanciis sasamarTlos gadawyvetilebebi an/da gaauqmes da axa-

100 saqarTvelos saxalxo damcvelis 2018 wlis specialuri angariSi – diskriminaciis winaaRmdeg 
brZolis, misi Tavidan acilebisa da Tanasworobis mdgomareobis Sesaxeb, gv. 32

 ix.: http://www.ombudsman.ge/res/docs/2019042317125211129.PDF
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li gadawyvetilebiT diskriminacia daadgines: 2 saqmeSi politikuri niSniT, aseve, 
2 saqmeSi – profkavSirSi wevrobis gamo, 1 saqmeSi SezRuduli SesaZleblobebis, 1 
saqmeSi religiuri niSnis gamo gansxvavebuli mopyrobis faqtebi da aseve, 1 saqmeSi 
sqesis niSniT diskriminacia.

erovnuli sasamarTlo praqtikis kvlevisas, gansakuTrebuli yuradReba davuTmeT 
Segveswavla SesaZlo diskriminaciuli motivis gamovlenisas, Tu ramdenad iTva-
liswineben sasamarTloebi `diskriminaciis yvela formis aRmofxvris Sesaxeb~ sa-
qarTvelos kanoniT dadgenil erT-erT umniSvnelovanes procedurul garantias 
– mtkicebis tvirTis mopasuxeze gadatanis wess.101 saqmeTa Seswavlis Sedegad gamo-
vlinda, rom sasamarTloebi diskriminaciis Sesaxeb davebis ganxilvisas naklebad 
uTiTeben da iyeneben  mtkicebis gansxvavebul standarts, rac Tavis mxriv, arasa-
xarbielo mdgomareobaSi ayenebs diskriminaciis savaraudo msxverpls da arTule-
bs saqmeSi diskriminaciis gamovlenas. magaliTad, erT-erT saqmeSi,102 sadac mosar-
Cele miuTiTebda, rom samsaxuridan gaaTavisufles seqsualuri orientaciis gamo, 
mocemul SemTxvevaSi sasamarTlom ixelmZRvanela saqarTvelos samoqalaqo kode-
qsis 102-e muxliT dadgenili mtkicebis zogadi standartiT (nacvlad, mtkicebis 
tvirTis mopasuxeze gadatanis wesisa) da aRniSna, rom: `mosarCelem ver daasabuTa 
damsaqmeblis mxridan mis mimarT gansxvavebuli mopyrobis (diskriminaciis) faqti, 
mis mier miTiTebuli garemoebebi ar qmnian sakmarisad cxad suraTs, rom mosarCe-
les gaTavisuflebis safuZveli iyo diskriminaciuli.~ Tumca, aqve unda aRiniSnos 
isic, rom sasamarTlos praqtikaSi arsebobs iseTi gadawyvetilebebic, sadac sasa-
marTlo erovnuli kanonmdeblobisa da strasburgis sasamarTlos precedentuli 
samarTlis mixedviT iTvaliswinebs mocemuli kategoriis davebSi mtkicebis tvir-
Tis ganawilebis gansxvavebul standarts da savaraudo diskriminaciis faqtis ga-
baTilebis valdebulebas marTebulad akisrebs mopasuxes. magaliTad, erT-erT sa-
qmeSi103 mosarCele acxadebda, rom samsaxuridan gaTavisuflda politikuri niSniT. 
mocemul saqmeSi sasamarTlom ixelmZRvanela saqarTvelos samoqalaqo saproceso 
kodeqsis 3633 muxliT da xazi gausva mtkicebis tvirTis mopasuxeze gadatanas, mopa-
suxes ganumarta valdebuleba: `a) gaamarTlos gansxvavebuli mopyroba obieqturi 
da gonivruli argumentebiT, romlebic gadawonis gansxvavebul mopyrobas da ga-
marTlebuli iqneba demokratiuli RirebulebebiT; b) amtkicos gansxvavebuli mo-
pyrobis ararseboba.~ am saqmeSi saapelacio palatam vrclad mimoixila strasbur-
gis sasamarTlos relevanturi precedentuli samarTali da miiCnia, rom: `mosarCe-
le mxarem SeZlo sasamarTlosTvis iseTi faqtebis da mtkicebulebebis warmodgena, 
romlebic mis mimarT diskriminaciuli qmedebis ganxorcielebis (Sromis uflebis 
diskriminaciulad Selaxvis) varaudis safuZvels iZleva, aRniSnulis sawinaaRmde-
god ki, mopasuxe mxarem ver daZlia aseTi mopyrobis uaryofis mtkicebis tvirTi.~ 
Sesabamisad, sasamarTlom daadgina, rom samsaxuridan gaTavisufleba efuZneboda 
politikuri niSniT diskriminacias.

101 antidiskriminaciuli kanonis msgavsi moTxovna mocemulia saqarTvelos samoqalaqo sapro-
ceso kodeqsis 3633 muxlSi.

102 quTaisis saqalaqo sasamarTlos 2017 wlis 7 dekembris gadawyvetileba saqmeze #2/401-17.
103 Tbilisis saapelacio sasamarTlos 2018 wlis 12 ivlisis gadawyvetileba saqmeze #2b/6368-17.
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rac Seexeba diskriminaciis dadgenis Semdeg moraluri an/da materialuri zianis 
anazRaurebis sakiTxs, ̀ diskriminaciis yvela formis aRmofxvris Sesaxeb~ saqarTve-
los kanonis me-10 muxlis pirveli punqtis Tanaxmad: nebismier pirs, romelic Tavs 
diskriminaciis msxverplad miiCnevs, ufleba aqvs, sasamarTloSi Seitanos sarCeli 
im piris/dawesebulebis winaaRmdeg, romelmac misi varaudiT, mis mimarT diskrimina-
cia ganaxorciela da moiTxovos moraluri an/da materialuri zianis anazRaureba. 
saqarTvelos samoqalaqo saproceso kodeqsis 3632

 
muxlis me-3 punqtis Sesabamisad, 

mosarCeles SeuZlia moiTxovos rogorc diskriminaciuli qmedebis Sewyveta an/da 
misi Sedegebis aRmofxvra. agreTve moraluri an/da materialuri zianis anazRaure-
ba. Sesabamisad, diskriminaciis faqtis dadgenis SemTxvevaSi, sasamarTlo mopasuxes 
akisrebs zianis anazRaurebas, Tu mas mosarCele moiTxovs. saqarTvelos samoqala-
qo saproceso kodeqsis 248-e muxlis Tanaxmad, sasamarTlos ufleba ar aqvs Tavisi 
gadawyvetilebiT mxares miakuTvnos is, rac mas ar uTxovia, an imaze meti, vidre is 
moiTxovda. magaliTad, erT-erT saqmeSi104 sasamarTlom kerZo pirebis mxridan da-
adgina religiuri niSniT diskriminacia da mosarCelis moTxovnis Sesabamisad, dae-
vala mopasuxes diskriminaciuli qmedebis aRmofxvra. 

sxva saqmeSi105 mosarCele miuTiTebda, rom sabanko momsaxurebis miRebisas, mas 
moepyrnen diskriminaciulad SSm niSnis safuZvelze da iTxovda mopasuxe mxares 
dakisreboda moraluri zianis anazRaureba 5 000 laris odenobiT.A am saqmeSi sasa-
marTlom daadgina, rom saxeze iyo diskriminacia, Tumca moraluri zianis nawilSi 
moTxovna srulad ar daakmayofila. sasamarTlom mxedvelobaSi miiRo is faqti, rom 
diskriminaciuli qmedeba iyo erTjeradi xasiaTis da mosarCelem sabanko momsaxu-
rebiT sargebloba sxva filialSi daubrkoleblad miiRo, rac sasamarTlom miiCnia, 
rom mis moralur dakmayofilebas iwvevda. damatebiT, saapelacio palatam moixmo 
evropuli sasamarTlos gadawyvetileba saqmeze qristine gudvini gaerTianebuli 
samefos winaaRmdeg (Christine Goodwin v The UK),106 sadac sasamarTlom sakmaris resti-
tuciad miiCnia Tavad konvenciis darRvevis aRiareba da damatebiT aRar msjelobs 
fuladi restituciis Taobaze. saapelacio palatam moraluri zianis anazRaurebis 
odenobis gansazRvrisas, mxedvelobaSi miiRo is faqtic, rom: „samarTalwarmoebis 
mimdinareobisas, Tavad mosarCele mxarec aRniSnavda, rom moraluri zianis ana-
zRaureba garkveulwilad „meoradi~ mniSvnelobis moTxovna iyo da mTavari swored 
aralegitimuri gansxvavebuli mopyrobis dadgena gaxldaT.~ Aamdenad, sasamarTlom 
mizanSewonilad miiCnia, mopasuxes mosarCelis sasargeblod dakisreboda moralu-
ri zianis anazRaureba simbolurad, 1 laris odenobiT.

gansakuTrebiT mniSvnelovania agreTve, aRvniSnoT Tbilisis saapelacio sasamarT-
los ganmarteba moraluri zianis anazRaurebis sakiTxTan dakavSirebiT. kerZod, 
erT-erT saqmeSi:107 `palata miuTiTebs, rom diskriminaciuli mopyrobis arseboba 
avtomaturad iZleva moraluri zianis anazRaurebis saSualebas, xolo damdgari 
zianis simZimis, dazaralebulis subieqturi damokidebulebis, moraluri zianis 

104 quTaisis saapelacio sasamarTlos 2017 wlis 18 aprilis ganCineba saqmeze #3b-03-17.
105 Tbilisis saqalaqo sasamarTlos 2017 wlis 21 seqtembris gadawyvetileba saqmeze #2/15353-16.
106 qristine gudvini gaerTianebuli samefos winaaRmdeg (Christine Goodwin v The UK), N28957/95, 11 

ivlisi, ECHR 2002.
107 Tbilisis saapelacio sasamarTlos 2018 wlis 12 ivlisis gadawyvetileba saqmeze  #2b/6368-17.
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mimarT gancdebis intensivobisa da Selaxuli uflebis mniSvnelobis gaTvaliswi-
nebiT, sasamarTlo gansazRvravs moraluri zianis odenobas. sagulisxmoa is gare-
moebac, rom moraluri zianis miyeneba SeiZleba ukavSirdebodes rogorc uSualod 
diskriminaciul mopyrobas da amis niadagze samsaxuridan gaTavisuflebis moments, 
aseve moraluri ziani SesaZloa dadges mogvianebiT, umuSevrobis mdgomareobis, 
aqtiuri cxovrebis SeuZleblobis, cxovrebis wesis da ritmis Secvlis da sxva fa-
qtorebis gaTvaliswinebiT. sagulisxmoa is garemoebac, rom araqonebrivi ziani Ta-
visi bunebiT, ar warmoadgens dazaralebulisaTvis raime materialuri danaxarjis 
kompensaciis wyaros. igi miecema dazaralebuls sulieri tanjvis sakompensaciod.
Aamdenad, moraluri ziani Tavisi SinaarsiT aramaterialuri cnebaa da aqedan gamom-
dinareobs kanonis danawesi misi odenobis dasadgenad mxolod gonivrulobis, sa-
marTlianobisa da ara raime faqtobrivi materialuri danakargis gaTvaliswinebis 
Taobaze.108

erT-erT saqmeSi,109 mas Semdeg, rac sasamarTlom dadasturebulad miiCnia, rom mo-
sarCelis samsaxuridan gaTavisuflebis safuZvels warmoadgenda politikuri niS-
niT diskriminacia, zianis anazRaurebis nawilSi marTebulad aRniSna Semdegi: „...
imisaTvis, rom mopasuxes zianis anazRaureba daekisros, aucilebelia kumulaciu-
rad saxeze gvqondes Semdegi pirobebi: a) damdgari ziani; b) mizezobrivi kavSiri 
da g) marTlwinaaRmdegoba. sasamarTlos miaCnia, rom saxezea mizezobrivi kavSiri 
mosarCelisaTvis damdgar ziansa da mopasuxis qmedebas Soris. mopasuxe iyo mxare, 
romelmac ganaxorciela pirdapiri diskriminacia mosarCelis mimarT.A am diskrimi-
naciis safuZvelze mosarCele gaTavisuflda samsaxuridan. Sesabamisad, mocemul 
SemTxvevaSi, arsebobs pirdapiri mizezobrivi kavSiri. Mmopasuxis mxridan ganxor-
cielebuli ukanono (marTlsawinaaRmdego) qmedeba (mosarCelis samsaxuridan gaTa-
visufleba) gamoxatuli iyo kanoniT dadgenil moTxovnebis darRvevaSi. Mmopasuxem 
daarRvia `diskriminaciis yvela formis aRmofxvris Sesaxeb~ saqarTvelos kanonis 
me-2 muxli (iseve, rogorc zemoT moxseniebuli saerTaSoriso samarTlis sxvadasxva 
wyaroebis regulaciebi) da mosarCelis mimarT ganaxorciela pirdapiri diskrimi-
nacia politikuri niSniT.~

sasamarTlom miuTiTa, rom moralur zians iwvevs mosarCelis mier diskriminaciis 
Sedegad sulieri da moraluri tkivilis gancda, xolo  rogor gamoixateba aRniS-
nuli tkivili im fulad TanxaSi, rac mosarCelem sasamarTloSi unda moiTxovos, 
kanonmdebloba konkretul kriteriumebs ar awesebs, gansxvavebiT diskriminaciuli 
qmedebis Sedegebis aRmofxvrisa da materialuri zianis anazRaurebis moTxovnis-
gan, romlis maregulirebel normebsac gvTavazobs saqarTvelos kanonmdebloba. 
damatebiT, am sakiTxze msjelobisas sasamarTlom moixmo saqarTvelos uzenaesi sa-
samarTlos praqtikac da aRniSna Semdegi: „...pirvel rigSi, sasamarTlo moiSvelie-
bs saqarTvelos uzenaesi sasamarTlos ganmartebas, romlis Tanaxmadac, araqone-
brivi xasiaTis uflebis Selaxvis dros, es araqonebrivi urTierTobani TavisTavad 
moklebulia ra, ekonomikur Sinaarss da ar gaaCnia Rirebuleba Sesabamisad, aseTi 
zianis damtkicebisaTvis kanoniT daculi uflebis darRvevac sakmarisia (ix.: susg 

108 Tbilisis saapelacio sasamarTlos 2018 wlis 12 ivlisis gadawyvetileba saqmeze  #2b/6368-17.
109 Tbilisis saqalaqo sasamarTlos 2017 wlis 6 aprilis gadawyvetileba saqmeze #2/15615-16.
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№as-1149-1169-2011, 25 Tebervali, 2013 weli). gasagebia, rom winamdebare SemTxvevac 
savsebiT moklebulia ekonomikur parametrebs da mosarCelis mimarT ganxorciele-
buli aralegitimuri da aramarTlzomieri saqcieli, aseve Sedegad damdgari rea-
loba, ver aiwoneba konkretuli sazomiT da ver gamoixateba konkretul sidideebSi, 
Tu cifrebSi (es ra Tqma unda, ar exeba im materialur zians, romelic miuRebeli 
ganacduris saxiT dadga).

marTalia, sasamarTlo aRniSnavs, rom mosarCele uflebamosilia sarCelSi miuTi-
Tos fuladi Tanxa, romelsac is miiCnevs sakmaris restituciad da misi darRveuli 
uflebis sapirwoned, Tumca es mxolod mosarCelis mosazrebaa da am anazRaurebis 
moculobis gansazRvraSi swored sasamarTlos Sexedulebaa gadamwyveti. 

moraluri zianis Sefasebisas, sasamarTlom mxedvelobaSi unda miiRos dazarale-
bulis subieqturi damokidebuleba aseTi zianis simZimis mimarT, aseve, obieqturi 
garemoebebi, riTac SeiZleba misi am kuTxiT Sefaseba.~

aRsaniSnavia isic, rom kvlevis farglebSi umeteswilad, diskriminaciis Sesaxeb mi-
TiTebebi ukavSirdeboda SromiTsamarTlebriv urTierTobebs –samsaxuridan gaTa-
visuflebis SemTxvevebs. Sesabamisad, iq, sadac sasamarTlom miiCnia, rom samsaxuri-
dan gaTavisufleba ganpirobebuli iyo diskriminaciuli safuZvliT, Sesabamisad, 
msjelobs materialuri zianis anazRaurebaze mosarCelis Tanamdebobrivi sargo-
dan gamomdinare.

diskriminaciis Sesaxeb saqmeebze raionuli/saqalaqo sasamarTloebisa da saapela-
cio sasamarTloebis praqtikis detalur analizi  mocemulia danarTi №1 da danar-
Ti №2 saxiT.

diskriminaciis niSnebi

diskriminaciis safuZveli (igive `akrZaluli safuZveli,~ `daculi safuZveli,~ 
`niSani,~ `kriteriumi~) aris pirovnebis iseTi maxasiaTebeli, romlis niadagzec 
xdeba gansxvavebuli mopyroba ama Tu im uflebis ganxorcielebisas. evropuli an-
tidiskriminaciuli direqtivebi iTvaliswinebs diskriminaciis safuZvlebis zust 
da amomwurav CamonaTvals, rogoricaa sqesi (sqesobrivi Tanasworobis direqtiva), 
seqsualuri orientacia, unarSezRuduloba, asaki, religia an rwmena (dasaqmebis 
sferoSi Tanasworobis direqtiva), rasobrivi da eTnikuri warmoSoba (rasobrivi 
Tanasworobis direqtiva).110  

am aqtebisgan gansxvavebiT, adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis 
evropuli konvenciis rogorc me-14 muxli, ise me-12 oqmis 1-li muxli iTvaliswinebs 
diskriminaciis safuZvlebs, romelTa CamonaTvali ar aris amomwuravi. konvenciis 
me-14 muxlis Tanaxmad, konvenciiT gaTvaliswinebuli uflebebiTa da Tavisufle-
bebiT sargebloba uzrunvelyofilia yovelgvari diskriminaciis gareSe – sqesis, 
rasis, kanis feris, enis, religiis, politikuri Tu sxva Sexedulebebis, erovnuli 
Tu socialuri warmoSobis, erovnuli umciresobebisadmi kuTvnilebis, qonebrivi 

110 kinwuraSvili n., diskriminaciis ZiriTadi konceptebi saerTaSoriso samarTalSi, gv. 5.
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mdgomareobis, dabadebisa Tu sxva statusis ganurCevlad. imave safuZvlebs iTva-
liswinebs konvenciis me-12 oqmis 1-li muxli. swored kategoriam – `sxva statusi,~ 
misca SesaZlebloba adamianis uflebaTa evropul sasamarTlos zemoT CamoTvlili 
safuZvlebis garda, emsjela diskriminaciis iseT safuZvlebze, rogoricaa unar-
SezRuduloba, ojaxuri mdgomareoba, profkavSirebis wevroba, sacxovrebeli ad-
gili, asaki, seqsualuri orientacia da a. S. Sesabamisad, me-14 muxli gansxvavebul 
mopyrobas krZalavs ara mxolod `piradi“ Tvisebebis gamo, rac adamianis Tanamdevi 
da piradi maxasiaTebelia, aramed iseTi garemoebebis mixedviTac, rac gamowveulia 
misi socialuri Tu sxva mdgomareobiT sazogadoebaSi.111 diskriminaciis niSnebi 
klasikuri CamonaTvali TiTqmis identuria saerTaSoriso da regionul aqtebSi, 
Tumca radgan SeuZlebelia yvela daculi niSnis winaswar gansazRvra, konvenciebi 
amomwuravad ar CamoTvlian da gakeTebulia daTqma, rom diskriminacia dauSvebelia 
„nebismieri sxva niSniT~. es midgoma Zalian moqnils xdis diskriminaciasTan brZoO-
las, radgan nebismieri, maT Soris axladgamovlenili, niSnis gamo gansxvavebuli 
mopyroba CaiTvleba diskriminaciad. amasTan, aRsaniSnavia, rom saWiroa konkretul 
niSansa da gansxvavebul mopyrobas Soris mizezobrivi kavSiri.112

kvlevis farglebSi, erovnuli sasamarTlo praqtikis gaTvaliswinebiT, damatebiT 
farTodaa warmodgenili diskriminaciis iseTi konkretuli safuZvlebi, rogoricaa 
seqsualuri orientacia da genderuli identoba, sqesi, SezRuduli SesaZleblobe-
bi, religia, politikuri an sxva Sexeduleba, organizaciis wevroba – erovnuli ga-
dawyvetilebebisa da relevanturi saerTaSoriso standartebis warmoCenis gziT.

SezRuduli SesaZleblobis niSniT diskriminacia

Aadamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvencia, iseve 
rogorc evrokavSiris Tanasworobis 2000/78/EC direqtiva dasaqmebisas, ar iTva-
liswinebs SezRuduli SesaZleblobis definicias. magaliTad, marTlmsajulebis 
evropulma sasamarTlom saqmeSi Chacón Navas113 – SezRuduli SesaZlebloba ganmarta 
viwrod, samedicino modelis mixedviT, Tumca mogvianebiT, mas Semdeg rac evroka-
vSiri SeuerTda gaeros SezRuduli SesaZleblobebis mqone pirTa uflebebis kon-
vencias, CJEU-is praqtikac Seicvala da dasaqmebisas Tanasworobis direqtivis gan-
marteba xdeba konvenciasTan SesabamisobaSi, romelic asaxavs SezRuduli SesaZle-
blobis cnebas adamianis uflebebisa da socialuri modelis konteqstSi.  

gaeros SezRuduli SesaZleblobebis mqone pirTa uflebebis konvencia antidis-
kriminaciuli regulaciebis kuTxiT, erT-erTi mniSvnelovani saerTaSoriso ins-
trumentia, romelic ganamtkicebs SezRuduli SesaZleblobebis mqone pirTa 
Tanasworuflebianobas.K konvenciis Tanaxmad, SezRuduli SesaZleblobis mqone pi-

111 diskriminaciis akrZalvis saerTaSoriso standartebis asaxva erovnul sasamarTlo praqti-
kaSi, saqarTvelos uzenaesi sasamarTlo, 2017, gv. 35.

112 b. ZamaSvili, Tanasworobis samarTali, Tbilisi, 2018, gv. 46
113 CJEU, C-13/05, Sonia Chacón Navas v. Eurest Colectividades SA [GC], 11 July, 2006. 
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rebs warmoadgenen adamianebi, romelTac aqvT xangrZlivi fizikuri, mentaluri, in-
teleqtualuri an sensoruli darRvevebi, ramac sxvadasxva saxis dabrkolebasTan 
urTierTqmedebisas, SesaZloa, xeli SeuSalos sxvebis Tanasworad maT srul da efe-
qtur monawileobas sazogadoebriv cxovrebaSi. 

zemoaRniSnuli konvenciis me-2 muxli mkafiod ganmartavs, rom SezRuduli Sesa-
Zleblobis safuZvelze, diskriminacia gulisxmobs nebismier gansxvavebas, gariyvas 
an akrZalvas, romlis mizans an Sedegs warmoadgens aRiarebis, Tanabari uflebebisa 
da politikur, ekonomikur, socialur, kulturul, samoqalaqo da nebismier sxva 
sferoSi maT mier fundamentur RirebulebaTa realizebis minimumamde dayvana an 
sruli uaryofa; igi moicavs diskriminaciis yvela formas maT Soris, uars goni-
vrul misadagebaze.

gonivruli misadagebis principi, romelsac konvencia amkvidrebs, miznad isaxavs 
SezRuduli SesaZleblobis mqone pirTaTvis aucilebeli da Sesabamisi zomebis ga-
tarebas, rom maT sxva pirebis msgavsad moaxdinon uflebebis realizeba. amasTan, 
konvencia azustebs, rom am principis realizeba saxelmwifos ar akisrebs ararea-
lur da gadaWarbebul tvirTs. Tumca, gonivrul misadagebaze uari diskriminacias 
warmoadgens. am sakiTxze imsjela gaeros SSm pirTa komitetma erT-erT saqmeSi,114 
romelic exeboda SezRuduli SesaZleblobis mqone pirTaTvis hidroTerapiis auzis 
mSeneblobis nebarTvis gacemaze uaris Tqmis Sesaxeb gadawyvetilebas. Mmocemul sa-
qmeSi komitetma mkafiod miuTiTa, rom sakanonmdeblo regulaciebis neitralurad 
gamoyenebas SeiZleba hqondes diskriminaciuli efeqti, Tu misi gamoyenebisas mxed-
velobaSi ar miiReba pirTa konkretuli saWiroebebi. Sesabamisad, komitetma miiCnia, 
rom qalaqis ganviTarebis gegmidan sagamonakliso wesiT gadaxveva uzrunvelyofda 
SezRuduli SesaZleblobis mqone pirTa mier adamianis uflebebiT sargeblobas sx-
vebTan Tanabar pirobebSi, diskriminaciis gareSe. 

agreTve, gonivruli misadagebis principis darRveva daadgina komitetma erT-erT 
saqmeSic,115 romelic Seexeboda mxedvelobis problemis mqone pirTaTvis bankomate-
bis xelmisawvdomobis SezRudvas. kerZod, momCivnebi – silvia niusti da peter toka-
Ci acxadebdnen, rom maT ar hqondaT bankomatebis damoukideblad gamoyenebis Sesa-
Zlebloba, vinaidan sabanko dawesebulebis eqspolataciaSi arsebuli bankomatebis 
klaviaturas brailis Srifti ar hqonda. amasTan, mowyobiloba ver uzrunvelyofda 
audioinstruqciebsa Tu xmovan daxmarebas sabanko baraTiT operaciebis gansaxor-
cieleblad. aRsaniSnavia is garemoebac, rom momCivanTa ganmartebiT, isini sabanko 
baraTiT momsaxurebisa da sabaraTe tranzaqciebis ganxorcielebisTvis dawesebul 
yovoelwliur safasurs ixdidnen bankis sxva klientebis msgavsad. Mmiuxedavad ami-
sa, maT ar SeeZloT damoukideblad bankomatebis momsaxurebiT sargebloba, mxed-
velobis mqone klientebTan Tanasworobis safuZvelze. aRniSnul saqmeSi komitetma 
saxelmwifos (ungreTis) mxridan konvenciis sxvadasxva muxlis, maT Soris, gonivru-
li misadagebis principis darRveva daadgina, amasTan komitetma xazi gausva kerZo 

114 UN, Committee on the Rights of Persons with Disabilities, Communication No. 3/2011, CRPD/C/7/D/3/2011, 21 
May 2012.

115 abaSiZe a., arganaSvili a., SveliZe T., saldaZe a., antidiskriminaciuli kanonmdeblobis aR-
sruleba SezRuduli SesaZleblobis mqone pirTa Tanasworobis uzrunvelsayofad, gv. 34.
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seqtoris valdebulebaze, Tanasworobis principis dacviT, miawodos yovelgvari 
servisi konkretul mosargeble pirebs, radgan ugulvelyofa diskriminaciul mo-
pyrobas warmoadgens.

mniSvnelovan saerTaSoriso instruments warmoadgens adamianis uflebaTa da Ziri-
Tad TavisuflebaTa dacvis evropuli konvencia, romlis me-14 muxli da me-12 da-
matebiTi oqmi uzrunvelyofs adamianis uflebebiTa da TavisuflebebiT Tanaswor 
sargeblobas. Mmiuxedavad imisa, rom evropuli konvenciiT gaTvaliswinebuli dis-
kriminaciis safuZvlebis CamonaTvalSi SezRuduli SesaZlebloba ar gvxvdeba, 
evropuli sasamarTlos praqtikis mixedviT,116 konvencis me-14 muxlis ganmartebi-
sas igi `sxva~ safuZvlebs Soris moiazreba.

saqmeSi glori Sveicariis winaaRmdeg,117 evropulma sasamarTlom daadgina, rom mom-
Civani, romelsac diabeti hqonda, SezRuduli SesaZleblobis mqoned iTvleboda, 
miuxedavad im faqtisa, rom erovnuli kanonmdeblobiT, es `umniSvnelo~ SezRudvad 
klasificirdeboda. momCivani valdebuli iyo, samxedro samsaxuris mouxdelobis 
sanacvlod gadasaxadi gadaexada, rac yvela im pirs evaleboda, vinc vargisi iyo 
samxedro samsaxurisaTvis. am gadasaxadisagan gasaTavisufleblad, pirs SesaZle-
blobebi 40%-mde unda hqonoda SezRuduli (rac erTi kiduris srul disfunqcias 
utoldeboda) an Sinagani mrwamisis gamo, samxedro samsaxuris moxdaze uari unda 
ganecxadebina. momCivnis SesaZleblobebi imdenad iyo SezRuduli, rom samxedro 
samsaxurisTvis uvargisad cnes, Tumca, ar aRwevda erovnuli kanonmdeblobiT dad-
genil zRvars gadasaxadisagan gasaTavisufleblad. igi mzad iyo `samoqalaqo sam-
saxuri~ moexada, magram amaze uari miiRo. evropulma sasamarTlom daadgina, rom 
saxelmwifo realuri safuZvlis gareSe epyroboda momCivans im pirTa msgavsad, 
romlebmac samxedro samsaxuri ar moixades. es iyo diskriminaciuli mopyroba, rad-
gan momCivani Tavs gansxvavebul mdgomareobaSi myofad miiCnevda (igi uvargisi iyo 
samxedro samsaxurisTvis, magram surda da SeeZlo samoqalaqo samsaxuris moxda) da 
saxelmwifos gamonaklisi unda daeSva arsebuli wesebidan. 

saqmeSi guberina xorvatiis winaaRmdeg,118 momCivani iTxovda gadasaxadisgan gaTavi-
suflebas axali sakuTrebis SeZenasTan dakavSirebiT, romelic adaptirebuli iyo 
misi SezRuduli SesaZleblobis mqone Svilis saWiroebebTan. Tumca, Sesabamisi or-
ganos gadawyvetilebiT, mas uari eTqva gadasaxadisgan gaTavisuflebis moTxovnaze 
im safuZvliT, rom is ver akmayofilebda kanonmdeblobiT dadgenil kriteriums, 
radgan ukve flobda qonebas, romelic maTi SefasebiT iyo sacxovreblad Sesabamisi.A 
am saqmeSi evropulma sasamarTlom xazgasmiT aRniSna, rom SezRuduli SesaZle-
blobis mqone pirTa uflebebis gaeros konvenciasTan mierTebis Semdeg, xorvatia 
iyo valdebuli daenerga gonivruli misadagebis principi, xelmisawvdomoba da Ta-
nasworuflebianoba, xolo SezRuduli SesaZleblobis mqone piris saWiroebebis 
ignorirebiT, man daarRvia konvenciis pirveli damatebiTi oqmis pirveli muxli, 
konvenciis me-14 muxlTan erTobliobaSi. aRniSnul saqmeSi sasamarTlom pirvelad 

116 Cami TurqeTis winaaRmdeg (Çam v. Turkey, No. 51500/08), 23 Tebervali, ECHR 2016; horvaTi da kisi 
ungreTis winaaRmdeg (Horváth and Kiss v. Hungary), N11146/11,  29 ianvari, ECHR 2013.  

117 glori Sveicariis winaaRmdeg (Glor v. Switzerland), N 13444/04  aprili, ECHR 2009.
118 guberina xorvatiis winaaRmdeg (Guberina v. Croatia), N 23682/13, 22 marti, ECHR 2016.
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daadgina SezRuduli SesaZleblobis niSniT diskriminacia momCivnis mimarT, misi 
Svilis SezRuduli SesaZleblobis safuZvliT.

rac Seexeba evrokavSiris kanonmdeblobas, dasaqmebisas Tanasworobis 2000/78/EC 
direqtiva SezRudul SesaZleblobaSi ar faravs yvela samedicino mdgomareobas 
(maT Soris, mZime daavadebas) da ganmartavs, rogorc  „mdgomareobas, romelic xels 
uSlis adamians dasaqmebis sferoSi hqondes xelmisawvdomoba da monawileobis mi-
Rebis SesaZlebloba.~ janmrTelobis Tu ra saxis problema eqceva SezRuduli Sesa-
Zleblobis cnebaSi, am mxriv gasaTvaliswinebelia  piris samedicino mdgomareoba. 
kerZod, aseT dros mniSvnelovania Sefasdes, piris janmrTelobis konkretuli md-
gomareoba xom ar uqmnis mas profesiuli cxovrebis warmarTvis srul da efeqtur 
monawileobaSi bariers sxva dasaqmebul pirebTan SedarebiT. saqmeSi FOA v. Kommu-
nernes Landsforening,119 sasamarTlom imsjela adgili hqonda Tu ara diskriminaciul 
mopyrobas SSm niSniT dasaqmebuli piris mimarT, romelic samsaxuridan simsuqnis 
gamo gaaTavisufles. sasamarTlom aRniSna, marTalia, simsuqne pirdapir ar xvdebo-
da 2000/78/EC direqtiviT ganmartebul SezRuduli SesaZleblobis cnebis fargle-
bSi Tumca, misi SefasebiT, aRniSnuli garemoeba zogierT saqmeSi unda miCneuliyo 
SezRudul SesaZleblobad. kerZod, sasamarTlom daadgina, rom simsuqne SesaZlebe-
lia warmoadgendes SezRudul SesaZleblobas samedicino klasifikaciis miuxeda-
vad, maSin, rodesac amgvari mdgomareoba Sedegad iwvevs gadaadgilebis SezRudvas 
an profesiuli saqmianobis Sesrulebisas garkveul diskomforts. 

saqmeSi Mohamed Dauoidi,120 marTlmsajulebis evropulma sasamarTlom ganixila sa-
kiTxi dasaqmebulis samsaxuridan gaTavisufleba droebiTi (ganuWvretadi xangr-
Zlivobis) Sromisuunarobis safuZvliT, warmoadgenda Tu ara SezRuduli SesaZle-
blobis niSniT pirdapir diskriminacias. mocemul saqmeSi sasamarTlom miiCnia, rom 
SromiTi urTierTobis Sewyvetis safuZveli iyo diskriminacia, imis gaTvaliswine-
biT, rom momCivnis Sromisuunaroba iyo xangrZlivi. sasamarTlo miiCnevs, rom Tu 
ra saxis mdgomareoba unda iqnas ganxiluli xangrZliv Sromisuunarobad, unda Se-
afasos erovnulma sasamarTloebma, mis winaSe arsebuli mtkicebulebebis mixed-
viT. magaliTad, samedicino Tu samecniero cnobebiT, agreTve piris mdgomareobis 
Sesaxeb miRebuli informaciiT, kerZod, diskriminaciuli mopyrobis ganxorciele-
bis periodSi Tu iyo naklebad mosalodneli piris mokle vadaSi gamojanmrTelebis 
perspeqtiva an Tu ivaraudeboda, rom misi mdgomareoba moiTxovda xangrZliv rea-
bilitacias.

saqarTveloSi, SezRuduli SesaZleblobis mqone pirebi yvelaze xSirad problemas 
awydebian momsaxurebis sferoSi.121 kerZod, kvlevis farglebSi Seswavlil  erT saq-
meSi, mosarCele mkafiod miuTiTebda, rom swored SezRuduli SesaZleblobis gamo 
Seeqmna problema sabanko servisiT sargeblobasTan dakavSirebiT. kvlevis miznebi-
dan gamomdinare, sasamarTlo praqtikis warmosaCenad umjobesia, vrclad ganvixi-
loT mocemuli saqme, radgan igi erT-erTi precedentuli gadawyvetilebaa, sadac 
sasamarTlom swored saerTaSoriso standartebis agreTve, erovnuli sasamarTlo 

119 CJEU, C-354/13, Fag og Arbejde (FOA) v. Kommunernes Landsforening (KL), 18 December 2014.
120 512 CJEU, C395/15, Mohamed Daouidi v. Bootes Plus SL and Others, 1 December 2016.  
121 http://www.ombudsman.ge/res/docs/2019042317125211129. PDF 
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praqtikis gaTvaliswinebiT, sanimuSod  siRrmiseulad imsjela SesaZlo diskrimina-
ciuli mopyrobis faqtze.

zemoaRniSnul saqmeSi,122 mosarCele davobda, rom mis mimarT erT-erTma sabanko 
dawesebulebam ganaxorciela SSm niSniT diskriminacia, radgan sabanko operaciis 
ganxorcielebisTvis mas mosTxoves mesame piris CarTva. kerZod, saqmis faqtobrivi 
garemoebebis Tanaxmad, mosarCele iyo SezRuduli SesaZleblobis mqone piri, smenis 
armqone Tumca, igi acxadebda, rom analogiur momsaxurebas wlebis manZilze iRebda 
damoukideblad, mesame piris CarTvis gareSe. 

mopasuxe mxaris ganmartebiT, mosarCeles ar SeeZlo damoukideblad wera-kiTxva, am 
garemoebis damadastureblad, bankma moiSvela is faqti, rom man sapretenzio gan-
cxadebis Sesadgenad daxmareba sTxova Tanmxleb pirs – Svils. Sesabamisad, bankma 
miiCnia, rom saxeze iyo iseTi viTareba, romelsac aregulirebda dawesebulebaSi mo-
qmedi – SezRuduli SesaZleblobis mqone pirebis momsaxurebis wesi, romlis Tanax-
madac, SSm pirisTvis nebismieri momsaxurebis gawevisas, aucilebeli iyo srulwlo-
vani da qmedunariani mowmis daswreba. Aamdenad, aRniSnuli Sida regulaciis mixed-
viT, SSm pirTan mimarTebiT tranzaqciaze neba unda gamoevlina mesame pirs (nota-
riuli wesiT damowmebuli mindobilobis safuZvelze). mopasuxe aseve miuTiTebda, 
rom wlebis manZilze analogiuri momsaxurebis miReba mesame piris CarTvis gareSe 
xdeboda bankis moqmedi wesis darRveviT da aixsneboda konkretuli TanamSromlis 
disciplinuri gadacdomiT.

winamdebare saqmeSi, sasamarTlom vidre diskriminaciis Sefasebaze imsjelebda, 
gaiTvaliswina amgvari kategoriis saqmeebze erT-erTi mniSvnelovani proceduru-
li garantia, rac gulisxmobs mtkicebis tvirTis mopasuxeze gadatanas da aRniSna 
Semdegi:

„sasamarTlo ganmartavs, rom samoqalaqo samarTalSi moqmedebs principi `affirman-
ti, non negate, incumbit probation~ – „mtkicebis tvirTi ekisreba mas, vinc amtkicebs da 
ara mas, vinc uaryofs.~ am debulebidan gamomdinare, unda ganisazRvros, vin ra unda 
amtkicos.

es zogadi standarti, garkveul cvlilebebs ganicdis sxvadasxva materialuri Sina-
arsis mqone davebis arsebobisas; magaliTad, SromiTi dava mtkicebis tvirTs abru-
nebs da dominirebul valdebulebas damsaqmebelze gadaswevs.

diskriminaciis faqtis mtkicebis tvirTis ganawilebac aseve, Taviseburebebs Seica-
vs: aseTi ganawileba saqarTvelos samoqalaqo saproceso kodeqsis 363 3 moTxovnaTa 
dacviT unda moxdes, kerZod: sarCelis aRZvrisas, pirma sasamarTlos unda warud-
ginos faqtebi da Sesabamisi mtkicebulebebi, romlebic diskriminaciuli qmedebis 
ganxorcielebis varauds iZleva, ris Semdegac mopasuxes ekisreba imis mtkicebis 
tvirTi, rom diskriminacia ar ganxorcielebula.

mtkicebis tvirTis aseTi ganawilebis standarti aseve, cnobilia adamianis ufle-
baTa evropuli samarTlisTvis. Aadamianis uflebaTa evropuli sasamarTlos mier 
dadgenili precedentuli samarTali amis maCvenebelia;  cnobilia, rom mtkicebis 

122 Tbilisis saqalaqo sasamarTlos 2017 wlis 21 seqtembris gadawyvetileba saqmeze #2/15353-16.
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tvirTi gansxvavebuli mopyrobis marTebulobisa da gonivrulobis dasabuTeba, am 
mopyrobis ganmaxorcielebels awevs (ix.: saqmeebi: igive IVANOVA V. BULGARIA; KIYTUN 
V. RUSSIA; D.H. AND OTHERS V. CHECZ REPUBLIC da sxva). Tumca, arc mosarCelea da-
clili mniSvnelovani valdebulebebisgan da man Tavisi mxriv, Tavdapirvelad unda 
warmoaCinos, rom mis mimarT ganxorcielda gansxvavebuli mopyroba da amave dros, 
es gansxvavebuli mopyroba efuZneboda romelime dacul niSans.

winamdebare samarTalwarmoebaSi dadgenilia, rom n. l-s mimarT namdvilad ganxor-
cielda gansxvavebuli mopyroba; amas arc mopasuxe xdis sadavod, romlis warmomad-
genelmac sasamarTlo sxdomebze daadastura gansxvavebuli mopyrobis garemoeba; 
amave dros, aseve dadgenilia, rom gansnxvavebuli mopyroba ganxorcielda swored 
n. l-Tvis damaxasiaTebeli – misi SezRuduli SesaZleblobis niSniT. EmosarCelem 
warmatebiT zida mtkicebis tvirTis misi nawili da sasamarTlos warmouCina dacu-
li niSniT gansxvavebuli mopyrobis arseboba.  Sesabamisad, ukve mopasuxis valdebu-
lebaa daasabuTos gansxvavebuli mopyrobis ara diskriminaciuli, aramed sxva – le-
gitimuri aucileblobiT gamowveuli xasiaTi.~

mocemul saqmeSi sasamarTlom gansakuTrebulad gamoyo gonivruli misadagebis 
principi, romelsac amkvidrebs SezRuduli SesaZleblobis mqone pirTa uflebebis 
Sesaxeb gaeros konvencia da igi Semdegnairad ganmarta: `konvenciaSi warmodgeni-
lia „universaluri dizainis~ principi, romelic Tavisi arsiT nebismieri produ-
qtisa Tu momsaxurebisaTvis SSm pirTaTvis xelmisawvdomi formisa da saxis micemis 
valdebulebas adgens.~ damatebiT, sasamarTlom sakmaod relevanturad moixmo SSm 
pirTa uflebebis komitetis mier ganxiluli saqme silvia niusti da peter tokaCi 
ungreTis winaaRmdeg, romelic Seexeboda bankomatebiT daubrkoleblad sarge-
blobis sakiTxs. garda aRniSnulisa, sasamarTlos gadawyvetilebaSi vrclad aris 
mimoxiluli adamianis uflebaTa evropuli konvenciis me-14 muxli da me-12 dama-
tebiTi oqmi, romlebic krZalavs diskriminacias. amasTan sasamarTlom adamianis 
uflebaTa evropuli sasamarTlos praqtikidan moixmo konkretulad is saqmeebic, 
sadac msjeloba SSm pirTa Tanasworuflebianobas Seexeboda.

„saintereso da mniSvnelovani saqmea CAM V. Turkey. am saqmeSi, usinaTlo qalbatons 
erT-erTi musikaluri saganmanaTleblo dawesebulebis mier uari eTqva saswavle-
belSi Caricxvaze swored misi SezRuduli SesaZleblobis gamo; sasamarTlom, ga-
dawyvetilebis 54-e paragrafSi ganmarta, rom diskriminacia niSnavs gansxvavebul 
mopyrobas, obieqturi da mizanSewonili mizezebis gareSe; 66-e paragrafSi sasa-
marTlom brZana, rom gonivruli gaTanabreba (SSm pirTa konvenciseuli termini – re-
asonable accommodation), romelic saWiro gaxldaT usinaTlo piris ganaTlebisaTvis, 
SeiZleba moicavdes iseT RonisZiebebs, rogoricaa Senobis Tu swavlis meTodebis 
modificireba da sxva. sasamarTlom sabolood daadgina, rom ganmcxadebelTan mi-
marTebaSi darRveuli gaxldaT konvenciiT garantirebuli ganaTlebis ufleba me-
14 muxlTan (diskriminaciis akrZalva) erTobliobaSi; anu dadginda diskriminacia 
SezRuduli SesaZleblobis niSniT.

saqme Glor v. Switzerland exeboda SezRuduli SesaZleblobis mqone axalgazrda kacs 
(diabeti), romlis specialuri saWiroebebi ar gaiTvaliswina Sveicariis mTavrobam 
da samxedro savaldebulo samsaxurSi wasvlis SesaZleblobis gamoricxvis Semdeg 
fuladi jarima Seufarda.
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saqme Botta v. Italy – SSm piri ver sargeblobs kerZo sanapiroze adaptirebuli saSxa-
piT. am saqmeSi, sasamarTlom  ar daadgina raime darRveva; sasamarTlo uTiTebs, rom 
Cveulebrivi sacxovreblidan Sors – dasvenebis periodSi sanapiroze xelmisawvdo-
mobis ufleba ar Sedioda saxelmwifos pozitiur valdebulebebSi. amave dros, mniS-
vnelovania, rom sasamarTlom gamoxata mzaoba momavalSi imsjelos SSm pirTa mimar-
TebaSi saxelmwifos pozitiur valdebulebebze. am saqmeSi, ganmcxadebeli davobda 
me-8 muxliT garantirebuli uflebis (piradi cxovrebis xelSeuxebloba) darRvevas 
me-14 muxlTan erTobliobaSi.~

winamdebare erovnul sasamarTlo gadawyvetilebaSi, sasamarTlom adamianis 
uflebaTa evropuli sasamarTlos praqtikis mimoxilvas erTgvari Sejameba gauke-
Ta: „romc CavTvaloT, rom gonivruli misadagebis (igive gaTanabrebis) princi-
pis daucveloba jerjerobiT myarad ar aris nagulvebi evropuli konvenciis me-8 
muxlis aspeqtSi, naTelia, rom SSm pirTa konvenciis standarti namdvilad adgens 
aseTs da es ki, saqarTvelosaTvis pirdapiri samarTlis wyaroa.~

zemoaRniSnuli gadawyvetileba mniSvnelovania im kuTxiTac, rom masSi motanilia 
ramdenime magaliTi SSm pirTa uflebebTan dakavSirebiT gaerTianebuli samefos sa-
samarTlo praqtikidanac.

saqmeSi Scott v Thomas Cook Tour operators Ltd – ganmcxadebeli iyo SSm piri, romelsac 
esaWiroeba meuRlis mudmivi daxmareba. aviabileTebis SeZenisas man aviakompanias-
Tan daazusta, rom misi meuRle unda ganTavsebuliyo aucileblad mis gverdiT.E es 
ase ar moxda.Gganmcxadeblis etli gadabrunda TviTmfrinavSi Casxdomis dros.A aseve, 
mTeli frenis ganmavlobaSi, ganmcxadebels veravin daexmara kaTeterTan dakavSi-
rebul problemebSi. Ddadginda diskriminacia SSm niSniT.

saqmeSi Paulley v Firstgroup plc – ganmcxadebeli etliT mosargeblea da sadavod gaxada 
kompaniis praqtika, romlis Tanaxmadac, avtobusis mZRoli ar mimarTavda araviTar 
zomas, rodesac SSm piris adgili iyo dakavebuli. aseve, dadginda diskriminacia da 
ganimarta, rom kompanias meti aqtiuri zomebis gatareba mmarTebda SSm mgzavrTa 
uflebebis uzrunvelyofisaTvis.

sasamarTlo miuTiTebs, rom saqarTvelos saxelmwifos mizani, maRali standar-
tiT iqnas daculi SSm pirTa uflebebi, naTlad Cans saqarTvelos konstituciis im 
proeqtidanac, romelic unda amoqmeddes morigi saprezidento arCevnebis Semdgom 
da romlis me-11 muxlis me-4 punqtic adgens, rom „saxelmwifo qmnis gansakuTrebul 
pirobebs SezRuduli SesaZleblobis mqone pirTa uflebebisa da interesebis rea-
lizebisaTvis.~

evropuli konvenciiT reglamentirebuli debulebebis aseve, evropuli sasamarT-
los mier ganviTarebul precedentul samarTalTan SesabamisobaSi modis saqarTve-
los sakonstitucio sasamarTlos mier Camoyalibebuli praqtika diskriminaciis 
anu uTanasworo mopyrobis sakiTxebis irgvliv...“.

zemoaRniSnulidan gamomdinare, sasamarTlo saerTaSoriso standartebis moxmobis 
Semdgom ukve ganagrZobs erovnuli sasamarTlo praqtikis mimoxilvas. am kuTxiT, 
gansakuTrebulad gamoyofs sakonstitucio sasamarTlos 2014 wlis 8 oqtombris 
gadawyvetilebas saqmeze „irakli qemokliZe da daviT xaraZe saqarTvelos parla-
mentis winaaRmdeg.~
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`SezRuduli SesaZleblobis mqone pirTa uflebebis dacvis kuTxiT, am pirTa samarT-
lebrivi garantiebis savsebiT axleburi xedva SemogvTavaza saqarTvelos sakonsti-
tuciom sasamarTlom 2014 wlis gadawyvetilebaSi saqmeze – `irakli qemokliZe da 
daviT xaraZe saqarTvelos parlamentis winaaRmdeg.~ gadawyvetilebaSi (punqti 26) 
ganmartebulia, rom sakuTari pirovnebis ganviTarebis ufleba, rogorc bunebiTi 
Tavisufleba, imdenad fundamenturia, rom pirovnebaze zrunvis motiviT masSi Ca-
reva mxolod am piris ukiduresi aucileblobiT SeiZleba iqnas mowodebuli. sasa-
marTlom brZana, rom piradi avtonomiis maRali xarisxidan gamomdinare, adamians 
Tu es garkveuli xarisxiT mainc aqvs gacnobierebuli, sruli ufleba aqvs, Tundac 
sazogadoebis saSualo wevris xedvasTan SeuTavsebeli qmedebebi ganaxorcielos. 
pirovnuli avtonomiis uflebis realizebisas, sakuTar interesebTan SeuTavsebeli 
uneblie gadawyvetilebebis miRebis gamoricxva SeuZlebelia. aseT Secdomebs maRa-
li inteleqtualuri SesaZleblobis mqone pirebic xSirad uSveben.~

sasamarTlo damatebiT Seexo diskriminaciis Sesaxeb davebTan mimarTebiT saerTo 
sasamarTloebis praqtikasac: `SSm pirTa mimarT diskriminacia ukve ramdenjerme 
dadginda erovnuli sasamarTloebis mier. sakmarisia vaxsenoT baTumis saqalaqo sa-
samarTlos mier ganxiluli saqme, rodesac SSm piris momsaxurebisaTvis, erT-erTi 
iuridiuli piri iTxovda ufro maRal, gaumarTlebel sazRaurs, vidre sxva pireb-
Tan mimarTebaSi. Aan, Tbilisis saqalaqo sasamarTlos saqme, rodesac SSm pirTa qira-
vnobis xelSekrulebis Sewyveta swored diskriminaciad Sefasda.~

winamdebare saqmeSi, sasamarTlom mas Semdeg, rac vrclad mimoixila da gaanaliza 
antidiskriminaciuli rogorc saerTaSoriso aseve, erovnuli regulaciebi da Sesa-
bamisi sasamarTlo praqtika, mivida Semdeg daskvnamde:

„mopasuxis mier Sedgenili „SezRuduli SesaZleblobis mqone pirebis momsaxure-
bis wesSi~ gansazRvruli momsaxurebis wesi, romelic vrceldeba yvela SezRudu-
li SesaZleblobis mqone pirze imis gauTvaliswineblad, SeuZlia Tu ara mas damou-
kideblad gamoxatos neba, ewinaaRmdegeba SezRuduli SesaZleblobis mqone pirTa 
uflebebs, miiRon momsaxureba da dadon garigebebi sxva pirebis msgavsad, sakuTari 
unarebis gamoyenebiT. dausabuTebelia mopasuxis mosazreba imis Sesaxeb, rom dad-
genili wesi aris gonivruli SezRudva, rac miznad isaxavs dadebuli garigebis namd-
vilobas, vinaidan im SemTxvevaSi, roca SezRuduli SesaZleblobis mqone pirs Seu-
Zlia misi neba garigebis dadebis Sesaxeb cxadi gaxados meore mxarisaTvis, rogorc 
SeZlebs komunikaciis damyarebas mowmesTan, vinc uflebamosili iqneba misi saxeliT 
moaweros xeli dokumentebs, amdenad es proceudra atarebs formalur xasiaTs da 
ar SeiZleba miCneul iqnas riskebisagan Tavis dacvis meqanizmad. 

sasamarTlo calsaxad afiqsirebs, rom mosarCelis SezRuduli SesaZlebloba ver 
gaxdeboda legitimuri winapiroba gansxvavebuli mopyrobisa (amave dros udavoa, 
rom aseTi gansxvavebuli mopyroba cud mdgomareobaSi ayenebs mosarCeles).

am etapze, sasamarTlo ver xedavs saWiroebas ganmartos, rom iseve rogorc es gaTva-
liswinebulia SSm pirTa konvenciiTa da komitetis zemoaRniSnuli saqmeebiT, banki 
valdebulia gonivruli gaTanabrebis cnebis cxovrebaSi gatarebisaTvis ganaxor-
cielos mniSvnelovani aqtivobebi, gaiRos investiciebi da Tavisi servisebis adap-
tireba moaxdinos yvela SSm piris saWiroebaze. Aam saqmeSi, sarCelis dakmayofile-
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bisaTvis sakmarisia sxva garemoebanic; Tumca, sasamarTlo aucileblad imsjelebs 
aseT aucileblobaze momavalSi, Tu Sesabamisi saqme iqneba ganxiluli da Seafasebs 
saxelmwifosa da kerZo pirebis am valdebulebas zemoaRniSnuli mixedulebis far-
To farglebis (margin of appritiation) gaTvaliswinebiT.

Sesabamisad, sasamarTlo ver gaiziarebs mopasuxis argumentacias SezRudvis kano-
nierebis Taobaze. es ki, Tu Cven mivubrundebiT diskriminaciis Taobaze mtkicebis 
ganawilebis testis standarts, ganapirobebs mocemulobas, rom mopasuxem ver daa-
sabuTa gansxvavebuli mopyrobis legitimuri safuZveli. Ees yovelive ki, sasamarT-
los aZlevs SesaZleblobas, rom dadasturebulad CaTvalos diskriminaciis faqtis 
arseboba.~

aRniSnuli saqme mniSvnelovania im kuTxiTac, rom vrclad aris msjeloba moraluri 
zianis anazRaurebis nawilSic. sasamarTlo praqtikaSi, umetesad Segvxvda saqmee-
bi, sadac mosarCele moiTxovda diskriminaciuli qmedebis aRmofxvras an diskri-
minaciuli mopyrobis faqtis dadgenas, Tumca, ar iyo moTxovnili moraluri zianis 
anazRaureba. aRsaniSnavia, rom praqtikaSi Warbobda SromiTi davebi, Sesabamisad, 
mosarCeleebi umetesad apelirebas axdendnen ganacduri xelfasis anazRaurebaze. 
winamdebare saqmeSi, n. l-ma diskriminaciuli mopyrobis faqtis dadgenasTan erTad, 
moiTxova mopasuxe mxares dakisreboda moraluri zianis anazRaureba 5 000 laris 
odenobiT.

marTalia, sasamarTlom am saqmeSi daadgina SSm niSniT diskriminaciuli mopyrobis 
faqti, Tumca, moraluri zianis anazRaurebis nawilSi moTxovna ar dakmayofilda. 

„diskriminaciis yvela formis aRmofxvris Sesaxeb~ saqarTvelos kanonis me-10 
muxli iTvaliswinebs, rom nebismier pirs, romelic Tavs diskriminaciis msxverplad 
miiCnevs, ufleba aqvs, sasamarTloSi Seitanos sarCeli im piris Tu dawesebulebis 
winaaRmdeg, romelmac misi varaudiT, mis mimarT diskriminacia ganaxorciela da 
moiTxovos moraluri an/da materialuri zianis anazRaureba. imisaTvis, rom mopa-
suxes zianis anazRaureba daekisros, aucilebelia saxeze iyos Semdegi pirobebi ku-
mulaciurad: a) damdgari ziani; b) mizezobrivi kavSiri da g) marTlwinaaRmdegoba.

sasamarTlom ganmarta, rom konkretul SemTxvevaSi, moraluri zianis anazRuarebis 
valdebuleba ukavSirdeboda araqonebriv uflebaTa darRvevas, romelsac aqvs mis-
Tvis damaxasiaTebeli Taviseburebebi. kerZod, sasamarTlom am sakiTxze msjelo-
bisas moixmo „saqarTvelos uzenaesi sasamarTlos ganmarteba, romlis Tanaxmadac, 
araqonebrivi xasiaTis uflebis Selaxvis dros, es araqonebrivi urTierTobani Ta-
visTavad moklebulia ra, ekonomikur Sinaarss da ar gaaCnia Rirebuleba, Sesabami-
sad, aseTi zianis damtkicebisaTvis kanoniT daculi uflebis darRvevac sakmarisia 
(ix. susg №as-1149-1169-2011; 25 Tebervali, 2013). Ggasagebia, rom winamdebare SemTx-
vevac savsebiT moklebulia ekonomikur parametrebs da n. l-s mimarT ganxorciele-
buli aralegitimuri da aramarTlzomieri saqcieli, aseve Sedegad damdgari rea-
loba, ver aiwoneba konkretuli sazomiT da ver gamoixateba  konkretul sidideebsa 
Tu cifrebSi.

marTalia, sasamarTlo aRniSnavs, rom mosarCele uflebamosilia sarCelSi miuTi-
Tos fuladi Tanxa, romelsac is miiCnevs sakmaris restituciad da misi darRveuli 
uflebis sapirwoned, Tumca es mxolod mosarCelis mosazrebaa da am anazRaurebis 
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moculobis gansazRvraSi swored sasamarTlos Sexedulebaa gadamwyveti.

moraluri zianis Sefasebisas, sasamarTlom mxedvelobaSi unda miiRos dazarale-
bulebis subieqturi damokidebuleba aseTi zianis simZimis mimarT, asvee, obieqtu-
ri garemoebebi, riTac SeiZleba misi am kuTxiT Sefaseba. 

rogorc viciT, kanoni (saqarTvelos samoqalaqo kodeqsis 413-e muxli) ar adgens 
moraluri zianis odenobas, ramdenadac moraluri zianis anazRaurebis konkretu-
li SemTxveva individualuria da ganpirobebulia mravali faqtoriT.M moraluri 
zianis odenobis gansazRvrisas, sasamarTlo mxedvelobaSi iRebs mopasuxis mier ma-
terialuri zianis anazRaurebis faqts, aseve dazaralebulis subieqtur damokide-
bulebas moraluri zianis mimarT da obieqtur garemoebebs. am garemoebaTa Sorisaa 
bralis xarisxi, miyenebuli zianis Tvisobrivi xasiaTi, zianis mimyeneblis Semdgomi 
damokidebuleba gasakicxi faqtis mimarT, misi mzaoba aRiaros aralegitimuri qme-
deba da gonivrulobis farglebSi aanazRauros es ziani da sxva garemoebebi. 

n. l-s mimarT ganxorcielebuli diskriminaciuli mopyrobis gaTvaliswinebiT, sa-
samarTlos miaCnia, rom mopasuxisaTvis moraluri zianis saxiT 5 000 laris odeno-
biT, anu srulad dakisreba, ar iqneba SesabamisobaSi miyenebul zianTan, miT ufro im 
pirobebSi, rodesac mosarCelis mimarT diskriminaciul mopyrobas adgili hqonda 
mxolod erTxel, manamdec, mas Semdegac da im dResac bankis sxva filialSi n. l-m 
SeZlo sasurveli momsaxurebis miReba, rac garkveulwilad, mis moralur dakmayo-
filebasac iwvevs (aqve unda aRiniSnos, rom adamianis uflebaTa evropuli sasamarT-
lo, xSirad darRveulad cnobs ra konvenciis ama Tu im muxls ganmcxadeblis mimarT, 
sakmaris restiuciad miiCnevs Tavad konvenciis darRvevis aRiarebas da aRar msje-
lobs damatebiT fuladi restituciis Taobaze (saqme CHRISTINE GOODWIN V THE UK 
da sxva mravali)). Aaseve, samarTalwarmoebis mimdinareobisas, Tavad mosarCele mxa-
rec aRniSnavda, rom moraluri zianis anazRaureba garkveulwilad „meoradi~ mniS-
vnelobis moTxovna iyo da mTavari swored aralegitimuri gansxvavebuli mopyrobis 
dadgena gaxldaT. Aamdenad, sasamarTlo mizanSewonilad miiCnevs, rom mopasuxes mo-
sarCelis sasargeblod unda daekisros moraluri zianis anazRaureba simbolurad, 
1 laris odenobiT.~

aRsaniSnavia, rom zemoT aRniSnuli gadawyvetileba saapelacio wesiT, sabanko 
dawesebulebam gaasaCivra, Tumca, Tbilisis saapelacio sasamarTlos ganCinebiT123 
ucvlelad darCa Tbilisis saqalaqo sasamarTlos mier miRebuli gadawyvetileba.

daskvnis saxiT, SeiZleba iTqvas, rom sasamarTlo praqtikaSi yvelaze naklebad xde-
ba SezRuduli SesaZleblobis niSniT diskriminaciis Sesaxeb sarCelebis ganxilva. 
kerZod, 2017-2018 wlebSi saerTo sasamarTloebis mier sul ganxiluli 31 saqmidan,124 
SSm niSniT diskriminacias exeboda mxolod 1 saqme, sadac sasamarTlom sanimuSod 
SemogvTavaza vrceli msjeloba relevanturi saerTaSoriso standartebis swored 
erovnul kanonmdeblobasTan da saqmis faqtobriv garemoebebTan saTanado misada-
gebis gziT. 

123 Tbilisis saapelacio sasamarTlos 2018 wlis 26 ivnisis ganCineba saqmeze #2ბ/2655-18.      
124 pirveli instanciis sasamarTloebs ganxiluli aqvT sul, 19 saqme, meore instanciis sasamarT-

loebs ki, 14 saqme. Tumca, saqmeTa Seswavlis Sedegad gamovlinda, rom or saqmeze Sewavlilia 
rogorc pirveli, aseve, meore instanciis sasamarTlos gadawyvetilebebi. Sesabamisad, saqme-
Ta raodenoba Seadgens 31-s.
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politikuri an sxva Sexeduleba

evrokavSiris direqtivebisgan gansxvavebiT, adamianis uflebaTa evropuli kon-
venciis me-14 muxli, aseve, me-12 damatebiTi oqmi „politikur an sxva Sexedulebas~ 
diskriminaciis akrZalvis dacul safuZvelTa Soris mkafiod gamoyofs. 

strasburgis sasamarTlom  saqmeSi hendisaidi gaerTianebuli samefos winaaRm-
deg125 aRniSna, rom: „gamoxatvis Tavisufleba warmoadgens demokratiuli sazoga-
doebis erT-erT ZiriTad burjs, misi progresisa da TiToeuli adamianis ganviTa-
rebis erT-erT umTavres winapirobas. me-10 muxlis me-2 nawiliT daculia ara marto 
„informacia~ an „ideebi,~ romlebic keTilmosurnea, anda aRiqmeba rogorc uwyinari 
anda indiferentuli, aramed iseTebic, romlebic Seuracxmyofeli, gamaognebeli an 
Semawuxebelia saxelmwifos an mosaxleobis romelime nawilisaTvis. aseTia plura-
lizmis, Semwynareblobisa da farTo Tvalsawieris moTxovnebi, romelTa gareSec 
ar arsebobs demokratiuli sazogadoeba.~126 Ppolitikur Sexedulebebs aqvs pri-
vilegirebuli statusi. strasburgis sasamarTlom araerT saqmeSi ganmarta, rom 
Tavisufali arCevnebi da gamoxatvis Tavisufleba konkretulad ki, politikuri 
debatebis Tavisuflad warmarTva, warmoadgens demokratiuli sistemis fundamen-
tur safuZvels.127 Sesabamisad, saxelmwifoebis uflebamosileba sazogadoebrivi 
interesebis dacvis safuZveliT daaweson politikuri Sexedulebebis gamoxatvaze 
SezRudva, mkacrad limitirebulia.128

saqmeSi virabiani somxeTis winaaRmdeg,129 momCivani, romelic erT-erTi msxvili 
opoziciuri partiis warmomadgeneli iyo, davobda, rom igi sasjelaRsrulebis 
dawesebulebaSi politikuri Sexedulebis gamo daeqvemdebara arasaTanado mopyro-
bas (evropuli konvenciis me-3 da me-14 muxlebze miTiTebiT). momCivani amtkicebda, 
rom saxeze iyo mis mimarT politikuri niSniT diskriminacia. misi ganmartebiT: „de-
mokratiul sazogadoebaSi, romelic efuZneba kanonis uzenaesobas, gansakuTrebu-
li mniSvneloba eniWeba politikur pluralizms, romelic moicavs gansxvavebuli 
politikuri Sexedulebebis mSvidobian Tanaarsebobas, Sesabamisad, saxelmwifo 
Tanamdebobis pirebis mier Zaladobrivi aqtebis ganxorcieleba, romlebic mimar-
Tulia gansxvavebuli politikuri Sexedulebebis aRmofxvrisken an gansxvavebu-
li Sexedulebebis mqone pirTa dasjisken, safrTxes uqmnis demokratiuli sazoga-
doebis Rirebulebebs.~130 Mmocemul SemTxvevaSi, strasburgis sasamarTlom miiCnia, 
rom saqmeSi arsebuli mtkicebulebebi ar adasturebda, rom arasaTanado mopyroba 
motivirebuli iyo politikuri niSniT. kerZod, sasamarTlos SefasebiT, momCivnis 
politikuri niSniT dakaveba imTaviTve ar qmnida sakmaris mtkicebulebas, sasamarT-
los CaeTvala, rom arasaTanado mopyroba motivirebuli iyo politikuri niSniT. 
Eevropulma sasamarTlom xazgasmiT aRniSna, rom: saxelmwifos hqonda damatebiTi 

125 hendisaidi gaerTianebuli samefos winaaRmdeg (Handyside v. United Kingdom), N5493/72, 7 dekem-
beri, ECHR 1976.

126 http://catalog.supremecourt.ge/blog/foto/193.pdf gv. 20.
127 orani TurqeTis winaaRmdeg (Oran v. Turkey), N 28881/07 da N 37920/07, §51,  15 aprili ECHR 2014.
128 kurski poloneTis winaaRmdeg (Kurski v. Poland), N 26115/10, §47, 5 ivlisi ECHR 2016. 
129 virabiani somxeTis winaaRmdeg (Virabyan v. Armenia), N 40094/05, 2 oqtomberi ECHR 2012.
130 virabiani somxeTis winaaRmdeg (Virabyan v. Armenia), N 40094/05, §200, 2 oqtomberi ECHR 2012.
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valdebuleba, mieRo yvela saWiro zoma imisaTvis, rom gamoerkvia SesaZlo poli-
tikuri motivi, saqmeSi xom ar ikveTeboda gansxvavebuli azris gamo aratoleran-
tuli damokidebuleba.~131Aam mxriv ki, strasburgis sasamarTlos SefasebiT, saxel-
mwifom TiTqmis araferi moimoqmeda gadaemowmebina arasaTanado mopyrobasa da 
politikur motivs Soris mizezobrivi kavSiri. Sesabamisad, sasamarTlom daadgina, 
rom mocemul SemTxvevaSi, saqmeze ganxorcielebuli arasaTanado gamoZiebis gamo 
dairRva evropuli konvenciis me-14 muxli me-3 muxlTan erTobliobaSi (procedu-
rul WrilSi).

saqmeSi redferni gaerTianebuli samefos winaaRmdeg,132 momCivani samsaxuridan 
gaaTavisufles iseT politikur partiasTan kavSiris gamo, romelic sxva sakiTxe-
bTan erTad, iTxovda gaerTianebuli samefos moqalqeoba miniWeboda mxolod Te-
Trkanian pirebs, xolo araTeTrkanian pirebs, romelTac ukve miniWebuli hqondaT 
moqalaqeoba, CamorTmeodaT es statusi. momCivani dasaqmebuli iyo kerZo kompania-
Si, avtobusis mZRolis poziciaze da mis mgzavrTa umetes nawils aziuri warmoSobis 
mqone pirebi warmoadgendnen. samuSaos Sesrulebis periodSi, momCivnis mimarT raime 
saxis pretenzia ar daufiqsirebia arcerT mgzavrs. Tumca, mas Semdeg rac is airCies 
memarjvene frTis adgilobriv mrCevlad, damsaqmebelma miiCnia, rom gansxvavebuli 
eTnikuri warmomavlobis mqone mgzavrTa gadaadgilebisas, aRniSnuli garemoeba sa-
frTxes Seuqmnida adgilobriv sabWos. momCivani amtkicebda, rom misi samsaxuridan 
gaTavisufleba motivirebuli iyo mxolod politikuri saqmianobis niSniT da misi 
SefasebiT, dairRva evropuli konvenciis me-10 da me-11 muxlebi. Mmocemul saqmeSi 
strasburgis sasamarTlos ar ganuxilavs samsaxuridan gaTavisuflebis kanoniere-
ba. Tumca, sasamarTlom daadgina konvenciis me-11 muxlis darRveva imis gamo, rom 
mas ar mieca SesaZlebloba gaesaCivrebina damsaqmeblis gadawyvetileba. sasamarT-
lom aRniSna: „saTanado samarTlebrivi garantiebis ararsebobis pirobebSi, samarT-
lebrivi sistema, romelic nebas rTavs damsaqmebels samsaxuridan gaaTavisuflos 
TanamSromeli politikur partiaSi wevrobis niSniT,  qmnis uflebamosilebis boro-
tad gamoyenebis safrTxes.~133

aRsaniSnavia, rom diskriminaciis am niSnis Taobaze adamianis uflebaTa evropul sa-
samarTlos xSirad ar umsjelia. rogorc evropuli antidiskriminaciuli samarT-
lis Sesaxeb saxelmZRvaneloSi aris aRniSnuli, amis mizezi SeiZleba iyos is, rom 
zogierTi sxva uflebis msgavsad, politikuri da sxva Sexedulebebis Tavisufleba 
damoukideblad aris daculi konvenciaSi, kerZod,  me-10 muxlSi – `azris gamoxat-
vis Tavisufleba.~ magram aqve unda iTqvas, rom konvenciis me-14 muxlis moqmedeba 
politikuri Tu sxva Sexedulebebis gamo, piris uflebebis dacvis TvalsazrisiT, 
gacilebiT farToa, vidre me-10 muxli. kerZod, konvenciis me-10 muxliT daculia 
Tavad azris gamoxatvis Tavisufleba, ra mizeziTac ar unda iyos igi ganpirobe-
buli, maT Soris, politikuri Tu sxva SexedulebebiT. rac Seexeba me-14 muxls, igi 
icavs garkveuli politikuri Tu sxva Sexedulebebis mqone pirs ara mxolod me-10 

131 iqve, §218.
132 redferni gaerTianebuli samefos winaaRmdeg (Redfearn v. the United Kingdom),  N47335/06, 6 noem-

beri, ECHR 2012.
133 redferni gaerTianebuli samefos winaaRmdeg (Redfearn v. the United Kingdom),  N47335/06, §55, 6 

noemberi, ECHR 2012.
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muxlTan mimarTebiT, aramed nebismier sxva uflebasTan erTobliobaSi. magaliTad, 
rodesac piri dakavebuli iyo misi politikuri Tu sxva Sexedulebebis gamo an uari 
eTqva dasaqmebaze imave mizeziT da a.S.

politikur SexedulebebTan dakavSirebiT naTelia, rom aq igulisxmeba damkvidre-
buli politikuri principebis, sistemis Tu xelisuflebis sawinaaRmdego, opozi-
ciuri mosazrebebis gamoxatva. saqme kastelsi espaneTis winaaRmdeg,134 exeboda 
parlamentis wevrs, romlis mimarTac sisxlissamarTlebrivi devna daiwyo mTavro-
bis Seuracxyofis braldebiT, mas Semdeg, rac man mTavroba gaakritika baskebis qve-
yanaSi teroristul aqtebTan mimarTebiT umoqmedobisaTvis. evropulma sasamarT-
lom xazi gausva gamoxatvis Tavisuflebis mniSvnelobas politikur konteqstSi, 
gansakuTrebiT ki, mis rols demokratiuli sazogadoebis funqcionirebisTvis. man 
daadgina, rom nebismieri Careva daeqvemdebareba `umkacres gadasinjvas.~135

adamianis uflebaTa evropulma sasamarTlom saqmeze baka ungreTis winaaRmdeg136  
daadgina, rom sasamarTlo sajaro moxelis Tanamdebobidan vadaze adre gaTavisu-
flebis realuri mizezi iyo is, rom man marTlmsajulebis sistemis mimdinare refor-
ma gaakritika, miuxedavad imisa, rom formalurad Tanamdebobidan gaTavisuflebis 
brZanebis safuZvlad miTiTebuli iyo reorganizacia. aRniSnuli saqme exeboda mo-
samarTles, romelic marTlmsajulebis sistemis erT-erTi wamyvani administra-
ciuli Tanamdebobidan gaaTavisufles reorganizaciis motiviT, mas Semdeg, rac man 
marTlmsajulebis sistemaSi arsebuli problemebi da mimdinare reforma gaakri-
tika. evropulma sasamarTlom sarwmunod ar miiCnia saxelmwifos argumenti imasTan 
dakavSirebiT, rom Tanamdebobidan ganmcxadeblis gaTavisufleba warmoadgenda am 
Tanamdebobis funqciuri cvlilebebiT gamowveul aucilebel Sedegs. is faqti, rom 
am Tanamdebobis funqciebi orad gaiyo, sakmarisi ar iyo im daskvnisaTvis, rom Zveli 
Tanamdebobis funqciebma arseboba Sewyvites. Tanac, erovnuli xelisuflebis wina-
Se saerTod ar  dasmula sakiTxi, Tu ramdenad SeZlebda ganmcxadebeli axal Tanam-
debobaze muSaobas, aseve ar dasmula sakiTxi ganmcxadeblis profesiuli damsaxu-
rebisa da kvalifikaciis Sesaxeb. evropulma sasamarTlom sandod miiCnia ganmcxade-
blis mier miTiTebuli faqtebi da saqmeSi movlenebis ganviTarebis Tanmimdevroba, 
romelic sarwmunos xdida ganmcxadeblis im versias, rom misTvis uflebamosilebis 
vadaze adre Sewyveta iyo ara ubralod reorganizaciis Sedegi, aramed sinamdvile-
Si mis mier mosazrebebis sajarod gamoxatviT da mimdinare marTlmsajulebis re-
formis sajarod gakritikebiT iyo gamowveuli. sasamarTlom miiCnia, rom saqmeSi ar 
arsebobda safuZveli im daskvnisTvis, rom momCivnis mier gamoxatuli mosazrebebi 
cdeboda saqmiani kritikis dasaSveb farglebs an rom isini Seicavdnen usafuZvlo 
personalur Seuracxyofas an Tavdasxmas. amdenad, evropulma sasamarTlom moce-
mul saqmeSi konvenciis me-10 muxlis darRvevac daadgina.

erovnuli sasamarTlo praqtikis Seswavlis Sedegad gamovlinda, rom mosarCeleebi 
umeteswilad, miuTiTebdnen SromiT urTierTobebSi politikuri an sxva Sexedule-
bis niSniT savaraudo diskriminaciis faqtebze. Aam mxriv, magaliTad SeiZleba movi-

134 kastelsi espaneTis winaaRmdeg (Castells v. Spain), N 11798/85, 23 aprili, ECHR 1992.
135 saxelmZRvanelo diskriminaciis akrZalvis evropuli samarTlis Sesaxeb, gv. 124.
136 baka ungreTis winaaRmdeg (Baka v. Hungary), N20261/12, 14 marti ECHR 2014.
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tanoT Tbilisis saapelacio sasamarTlos gadawyvetileba erT-erT saqmeze,137 sadac 
sasamarTlom SromiTi xelSekrulebis Sewyvetis safuZvlad SesaZlo politikur mo-
tivze relevanturi saerTaSoriso standartebis moxmobiT imsjela sakmaod siRr-
miseulad da gansxvavebuli mopyrobis Sefasebisas gamoiyena diskriminaciis dasad-
geni testi. aRniSnul saqmeSi mosarCele asaCivrebda samsaxuridan gaTavisuflebis 
Sesaxeb brZanebas (is erT-erT baRSi muSaobda meTodistis poziciaze), romlis mixe-
dviTac, igi dakavebuli Tanamdebobidan gaTavisuflda Sromis kodeqsis 37-e muxlis 
pirveli nawilis `z~ qvepunqtiT. kerZod, dasaqmebuli samsaxuridan gaTavisuflda 
imaze miTiTebiT, rom man uxeSad daarRvia SromiTi xelSekruleba da Sinaganawesi. 
Tumca, brZanebis werilobiT dasabuTebaSi miTiTebuli ar iyo SromiTi xelSekru-
lebis da Sinaganawesis romeli muxlebi daarRvia mosarCelem da aRniSnuli darR-
vevebi iTvaliswinebda Tu ara dasaqmebulisTvis SromiTi urTierTobis Sewyvetas. 
mosarCele acxadebda, rom is aris erT-erTi opoziciuri partiis aqtiuri wevri, mas 
araerTxel miuTiTa administraciam, rom igi am samsaxurSi ar unda muSaobdes, vinai-
dan igi aris am partiis aqtiuri wevri. Sesabamisad, mosarCelis mtkicebiT, samsaxu-
ridan gaTavisufleba ukavSirdeboda ara raime darRvevas, aramed mis gansxvavebul 
politikur Sexedulebebs. werilobiT dasabuTebaSi aRniSnulia, rom igi upasuxis-
mgeblod ekideboda dakisrebul movaleobas, ar iRebda monawileobas saaRmzrdelo 
procesebSi da aRmzrdelebs ar awvdida maTTvis saWiro masalas, xSirad agvianebda. 
werilobiT dasabuTebaSi miTiTebuli ar aris, konkretulad ra funqcia hqonda gan-
sazRvruli mas SromiTi xelSekrulebiT an/da SinaganawesiT da konkretulad misi 
romeli savaldebulo funqcia daarRvia, romelic gaTvaliswinebuli iqneboda Si-
naganawesiT an/da SromiTi xelSekrulebiT. samsaxurSi naxevari saaTiT dagvianebas 
ar mohyolia raime tipis garTuleba, ar gamouwvevia baga-baRis muSaobis Seferxeba 
an raime imgvari Sedegi, rac safrTxes Seuqmnida baga-baRis aRmzrdelebs an Sesaba-
mis personals. Aaqedan gamomdinare, mosarCele miuTiTebda, rom mis mimarT SesaZle-
beli iyo gamoyenebuliyo disciplinuri pasuxismgeblobis romelime zoma da ara 
pirdapir samsaxuridan gaTvisufleba, rac misi mosazrebiT, iyo calsaxad arapro-
porciuli gadawyvetileba im pirobebSi, rom manamde amgvar SemTxvevaze discipli-
nuri pasuxismgebloba mas dakisrebuli ar hqonia.

mopasuxe mxarem uaryo politikuri niSniT samsaxurdan gaTavisuflebis faqti da 
aRniSna, rom meTodistis Stati ukve gauqmebuli iyo, radgan meTodistis funqcie-
bi gadanawilda aRmzrdelebze, Sesabamisad, damatebiTi xelSekrulebis gaformeba 
damsaqmeblis interesebidan gamomdinare, aRar iyo mizanSewonili. Ddamsaqmebel-
ma miuTiTa, rom xelSekrulebis Sewyveta ganapiroba monitoringis uaryofiTma 
Sedegebma, romliTac Sefasda mosarCelis saqmianoba. Ggarda amisa, mopasuxem aR-
niSna, rom dasaqmebulis politikur partiaSi wevrobis Sesaxeb informirebuli iyo 
jer kidev 2015 wlis 9 ianvars, rodesac masTan gaformda SromiTi xelSekruleba, 
xolo rac Seexeba xelSekrulebis Sewyvetas, damsaqmebelma yuradReba gaamaxvila im 
faqtze, rom SromiTi urTierToba Sewyda 2016 wlis 11 oqtombers, anu mas Semdeg 
rac 2016 wlis 8 oqtombers Catarda saparlamento arCevnebi. Sesabamisad, aRniSnul 
garemoebebze dayrdnobiT, mopasuxe acxadebda, rom saqmeSi unda gamoricxuliyo 
politikuri niSniT diskriminacia.

137 Tbilisis saapelacio sasamarTlos 2018 wlis 12 ivlisis gadawyvetileba saqmeze #2b/6368-17.    
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Telavis raionulma sasamarTlom sarCeli nawilobriv daakmayofila. sasamarTlom 
miuTiTa, rom `dasaqmebulis mier darRvevis Cadenisas damsaqmeblis mier gamoye-
nebuli unda iqnas iseTi zomebi, romlebic arsebul viTarebas gamoasworebs, ga-
aumjobesebs, dasaqmebul muSaks ukeTess gaxdis, kvalifikacias aumaRlebs, ufro 
windaxedulad da gulisxmierad moqcevas aiZulebs. Sromis kodeqsis 37-e muxlis 
pirveli nawilis `z~ qvepunqtiT damsaqmebels mieniWa dasaqmebulis samuSaodan ga-
Tavisuflebis ufleba ara SromiTi xelSekrulebis yovelgvari darRvevis, aramed 
valdebulebaTa mxolod `uxeSi darRvevis~ dros. mocemul SemTxvevaSi dadgeni-
lia, rom Semowmebis dRes daagviana naxevari saaTiT, Tumca dagvianebas ar mohyolia 
raime tipis garTuleba da xelSeSla baga-baRSi. Aaseve dadgenilia, rom mosarCeles 
manamde raime samarTaldarRveva an disciplinaruli gadacdoma ar Caudenia da mas 
ara aqvs raime saxdeli dadebuli administraciis mier; amdenad sasamarTlos miaC-
nia, rom mopasuxe mxarem warmodgenili mtkicebulebebiT ver daadastura mosarCe-
lis mier kanoniT gaTvaliswinebuli `uxeSi darRvevis~ faqti, rac gaxdeboda misi 
gaTavisuflebis safuZveli, vinaidan sasamarTlos miaCnia, rom samsaxurSi naxevari 
saaTiT dagvianeba miT umetes maSin, rodesac mopasuxe mxares, Sinaganawesis meeqv-
se Tavi, me-9 muxlis mesame nawiliT gaTvaliswinebuli aqvs arasapatio mizeziT sam-
saxurSi gamoucxadeblobis SemTxvevaSi dasaqmebulisTvis xelfasidan gacdenili 
drois Sesabamisi Tanxis dakaveba (ix.: s.f. 117) ver gaxdeba gaTavisuflebis kanonieri 
safuZveli.A aseve gaTvaliswinebulia, rom gawerili ar aris arc SromiT xelSekru-
lebaSi da arc xelSekrulebis danarTSi kviris romel dRes unda gamocxadebuliyo 
mosarCele samsaxurSi.~

rogorc sasamarTlos msjelobidan Cans, pirveli instanciis sasamarTlo Semoi-
fargla samsaxuridan gaTavisuflebis Sesaxeb brZanebis kanonierebis SemowmebiT, 
Tumca masSi naklebad aris Sefasebuli am brZanebis gamocema realurad iyo Tu ara 
motivirebuli politikuri niSniT. kerZod, sasamarTlom am sakiTxze aRniSna, rom 
`diskriminaciis faqtis arsebobis gamoricxviTac usafuZvlod moxda SromiTi ur-
TierTobis Sewyveta.~ Sesabamisad, mopasuxes daavala mosarCelis tolfas samuSao-
ze aRdgena.

Telavis raionuli sasamarTlos 2017 wlis 29 seqtembris gadawyvetileba mosarCe-
lem gaasaCivra Tbilisis saapelacio sasamarTloSi, romelmac srulad daakmayofi-
la saapelacio saCivari. 

Tbilisis saapelacio sasamarTlom samsaxuridan gaTavisuflebis Sesaxeb brZanebis 
kanonierebis Semowmebisas ixelmZRvanela Semdegi ori kriteriumiT: a) hqonda Tu 
ara adgili darRvevas, rac gaxda safuZveli mosarCelis gaTavisuflebisaTvis da b) 
iyo Tu ara darRveva uxeSi.

samsaxuridan gaTavisuflebis Sesaxeb brZanebis arakanonierad cnobis nawilSi, Tbi-
lisis saapelacio sasamarTlo daeTanxma pirvel instancias da aRniSna, rom: `Sro-
miT urTierTobebSi, dasaqmebulis samsaxuridan gaTavisufleba unda iqnas gamoye-
nebuli mxolod im SemTxvevaSi, rodesac dasaqmebulis mimarT, mis mier Cadenili ga-
dacdomis (darRvevis) xasiaTidan da simZimidan gamomdinare, ufro msubuqi sanqciis 
Sefardebas azri aqvs dakarguli (Ultima Ratio).~ Sesabamisad, sasamarTlom saqmeSi 
arsebuli mtkicebulebebis gulmodgined Seswavlis Sedegad miiCnia, rom damsaqme-
blis mier gamocemuli brZaneba ar iyo kanonieri.
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aRniSnuli saqme mniSvnelovania im kuTxiT, rom Tbilisis saapelacio sasamarTlom 
Telavis raionuli sasamarTlosgan gansxvavebiT, miiCnia, rom SromiTi urTierTo-
bis Sewyvetas safuZvlad edo politikuri niSniT diskriminacia. am mxriv, saapela-
cio sasamarTlo vrclad mimoixilavs antidiskriminaciul kanonmdeblobas, maT 
Soris, relevantur saerTaSoriso standartebsa da praqtikas, romelTa gaanalize-
bisa da Sejamebis Sedegad miiCnia, rom saqmeSi ikveTeboda politikuri niSniT dis-
kriminacia. 

`mocemul SemTxvevaSi saapelacio palatas miaCnia, rom mosarCele mxarem SeZlo sa-
samarTlosTvis iseTi faqtebis da mtkicebulebebis warmodgena, romlebic mis mi-
marT diskriminaciuli qmedebis ganxorcielebis (Sromis uflebis diskriminaciu-
lad Selaxvis) varaudis safuZvels iZleva, aRniSnulis sawinaaRmdegod ki, mopasuxe 
mxarem ver daZlia aseTi mopyrobis uaryofis mtkicebis tvirTi.

sarCelis Tanaxmad, SromiTi urTierTobis Sewyvetis ZiriTad motivs warmoadgen-
da mosarCelis politikuri aqtivobebi. kerZod, misi opoziciuri partiis aqtiuri 
wevroba da gaTavisuflebamde ramdenime dRiT Yadre gamarTul arCevnebSi partiis 
saxeliT, aqtiuri Tanamonawileoba.

rogorc mowmed dakiTxuli baga-baRis gamgis Cvenebidan irkveva, damsaqmeblisT-
vis TvalsaCino iyo mosarCelis partiuli kuTvnilebis da arCevnebSi mosarCelis 
aqtiurad monawileobis Sesaxeb.Uufro metic, gamgis ganmartebiT, mosarCele xSirad 
saubrobda politikur Temebze da uaryofiTad ixseniebda ...direqtors (23.08.2017w. 
sxdomis oqmi CD diskze, 13:42:01-13:43:39).

palata ganmartavs, rom rogorc saqarTvelos konstitucia (me-19 muxli), ise `ada-
mianis uflebaTa da TavisuflebaTa dacvis evropuli konvenciis me-10 muxli aRia-
rebs azris gamoxatvis Tavisuflebis princips, rac moicavs piris Tavisuflebas, 
gaaCndes sakuTari Sexeduleba, miiRos an gaavrcelos infromacia an ideebi saja-
ro xelisuflebis Caurevlad da saxelmwifo sazRvrebis miuxedavad... am uflebis 
mimarT arsebobs saxelmwifos negatiuri valdebuleba, ar Caerios mis ganxorcie-
lebaSi, Tu es kanoniT pirdapir ar aris gaTvaliswinebuli. Uuflebis SezRudvis mi-
marT moqmedebs mixedulebis zRvris Teoria da uflebis SezRudva gamarTlebuli 
unda iyos `demokratiul sazogadoebaSi mwvave aucileblobiT... sxvaTa uflebebisa 
da Tavisuflebebis dasacavad.U unda iTqvas isic, rom `azris Tavisufleba,~ rogorc 
konvenciuri samarTliT daculi sfero, absoluturi privilegiiT sargeblobs da 
Careva ara azriT dacul sferoSi, aramed azris gamoxatvis uflebiT dacul sfe-
roSia dasaSvebi. Sesabamisad, piris mimarT sanqciis gamoyeneba mxolod azris gamo 
dauSvebelia (susg №as-247-235-2017, 2017 wlis 27 seqtemberi).

udavoa, rom mosarCele aris politikuri partiis wevri.Ppartiis Tavmjdomaris mier 
gacemuli cnobis Sesabamisad, mosarCele 2016 wlis saparlamento arCevnebis dros 
xelmZRvanelobda saarCevno blokis enm-is da amave saarCevno blokis maJorita-
robis kandidatis saarCevno Stabs Telavis №27/17 saarCevno olqis №42 saarCevno 
ubanze. 2016 wlis 8 oqtombris arCevnebze, igi iyo saarCevno blokis, enm-is warmo-
madgeneli (t.1., s.f. 154).
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saapelacio palata mizanSewonilad miiCnevs xazi gausvas im garemoebas, rom mosar-
Cele mravali wlis manZilze dasaqmebuli iyo baga-baRSi gamgis Tanamdebobaze.Ddad-
genilia, rom samsaxuridan gaTavisuflebamde samsaxurebrivi movaleobis arajero-
vnad Sesrulebis gamo mosarCelis mimarT gamoyenebuli ar yofila disciplinuri 
RonisZieba.

mopasuxis mier dadasturebuli ver iqna, rom analogiur an arsebiTad msgavs ur-
TierTobaSi myofi pirebis mimarT damsaqmeblis mier imave saxis RonisZiebebi iqna 
gamoyenebuli, rac mosarCelis mimarT.P palatas miaCnia, meTodistis mxridan gegmis 
Sedgenis sakiTxze msjelobisas, komparatorad ganxiluli unda iyvnen uSualod 
imave poziciaze dasaqmebuli pirebi. rogorc ukve aRiniSna (ix.: gadawyvetilebis 
me-16 punqti), pirveli instanciis sasamarTloSi mowmed daikiTxa Telavis municipa-
litetis sxva ori soflis sabavSvo baRebis meTodistebi, romelTa CvenebebiTac ar 
dasturdeba moklevadiani individualuri (aRmzrdelisgan gancalkevebiT Sedgeni-
li) gegmebis Sedgenis valdebuleba da aseTis ararsebobis safuZvliT, disciplinu-
ri sanqciis gamoyenebis faqti (ix.: 23.08.2017. sxdomis oqmi CD diskze).

dagvianebis konteqstSi komparatorze saubrisas, palata msjelobs baga-baRSi da-
saqmebul nebismier pirze, rameTu samuSaoze droulad gamocxadebis valdebule-
ba TiToeul maTgans evaleboda. saqmis masalebiT dadasturebuli ar aris aseve, is 
garemoeba, rom naxevari saaTiT dagvianebis SemTxvevaSi romelime TanamSromlis 
mimarT gamoyenebuli iqna igive sanqcia, rac mosarCelis mimarT. rac Seexeba im saki-
Txs, rom Semowmebis dros, samuSao adgilze aseve, ar imyofeboda erT-erTi aRmzr-
deli, mowmed dakiTxulma gaerTianebis mTavarma specialistma m. b-m daadastura is 
garemoeba, rom Semowmebisas samuSao adgilze agreTve ar iyo erT-erTi aRmzrdeli, 
Tumca mis mimarT raime saxis disciplinuri RonisZiebis gamouyeneblobis faqti 
axsna im garemoebiT, rom aRmzrdelis aryofnis Sesaxeb informirebuli iyo gaer-
Tianebis direqtori (23.08.2017. sxdomis oqmi, 11:53:10-11:53:48). sxva raime mtkice-
buleba, rac daadasturebda, rom miTiTebuli aRmzrdelis samsaxurSi gamoucxade-
bloba gamowveuli iyo sapatio mizeziT da aRniSnulis Taobaze informirebuli iyo 
gaerTianebis xelmZRvaneloba, saqmeSi warmodgenili ar aris da aseTis arsebobaze 
verc mopasuxe miuTiTebs. aRniSnuli mowme ver ixsenebs SemTxvevas, rodesac msgavsi 
darRvevebis dros gaerTianebaSi dasaqmebuli piri (miuxedavad dakavebuli Tanam-
debobisa) gaTavisuflda samuSaodan (23.08.2017. sxdomis oqmi, 11:54:19-11:54:34).

amdenad, saxezea mocemuloba, rodesac TanamSromeli, romelic mravali wlis man-
Zilze saqmianobda dawesebulebaSi da mis mimarT disciplinaruli RonisZieba ga-
moyenebuli ar yofila, damsaqmebelma dakavebuli Tanamdebobidan gaaTavisufla. 
amasTan, rogorc ukve dadgenilia, mosarCelesTan SromiTi urTierToba Sewyda ara-
marTlzomieri safuZvliT. saapelacio palata miiCnevs, rom zemoT aRniSnuli gare-
moebebi da amasTan is garemoeba, rom mosarCele warmoadgenda opoziciuri partiis 
aqtivists, romelic aqtiurad monawileobda 2016 wlis 08 oqtombris arCevnebSi da 
samsaxuridan gaaTavisufla arCevnebis Catarebidan ramdenime dReSi – 11.10.2016w., 
TvalsaCinos xdis damsaqmeblis mxridan mosarCelis mimarT politikuri kuTvnile-
bis safuZvliT diskriminaciis faqts, rac arRvevs rogorc saerTaSoriso, ise ero-
vnuli samarTlis normebsa da piris Tanasworobis sayovelTao princips.
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gansxvavebuli mopyrobis iniciatoris mxridan gonivruli da wonadi argumentebiT  
gamarTlebuli ver iqna mosarCelis Sromis uflebaSi amgvari Careva, anu ar dginde-
ba, rom gansxvavebuli mopyroba emsaxureboda sazogadoebrivi wesrigisa da zneobis 
dasacavad kanoniT gansazRvrul mizans, hqonda obieqturi da gonivruli gamarTle-
ba, rac aucilebelia demokratiul sazogadoebaSi, xolo gamoyenebuli saSualeba 
iyo Tanazomieri aseTi miznis misaRwevad.Mmopasuxe araTu Seecada aseTi mtkicebu-
lebebis warmodgenas, aramed bolomde uaryofda gansxvavebuli mopyrobis faqts, 
Tumca, misi amgvari msjeloba Sesabamisi mtkicebulebebis ararsebobis safuZvliT 
sasamarTlos mxridan gaziarebuli ar iqna.~

zemoaRniSnuli saTanadod, siRrmiseuli Sefasebidan gamomdinare, Tbilisis saape-
lacio sasamarTlom miiCnia, rom apelantis (mosarCele) saapelacio saCivari poli-
tikuri niSniT diskriminaciis dadgenis nawilSic iyo safuZvliani. mosarCele aseve, 
iTxovda moraluri zianis anazRaurebas, sasarCelo moTxovna meore instanciis sa-
samarTlom am nawilSic daakmayofila. Kkvlevis miznebidan gamomdinare, mizanSewo-
nilia movixmoT sasamarTlos gadawyvetilebidan Sesabamisi fragmenti:

`palata miuTiTebs, rom diskriminaciuli mopyrobis arseboba avtomaturad iZle-
va moraluri zianis anazRaurebis saSualebas, xolo damdgari zianis simZimis, da-
zaralebulis subieqturi damokidebulebis, moraluri zianis mimarT gancdebis 
intensivobisa da Selaxuli uflebis mniSvnelobis gaTvaliswinebiT, sasamarTlo 
gansazRvravs moraluri zianis odenobas. sagulisxmoa is garemoebac, rom mora-
luri zianis miyeneba SeiZleba ukavSirdebodes rogorc uSualod diskriminaciul 
mopyrobas da amis niadagze samsaxuridan gaTavisuflebis moments, aseve moraluri 
ziani SesaZloa dadges mogvianebiT, umuSevrobis mdgomareobis, aqtiuri cxovre-
bis SeuZleblobis, cxovrebis wesis da ritmis Secvlis da sxva faqtorebis gaTva-
liswinebiT. sagulisxmoa is garemoebac, rom araqonebrivi ziani, Tavisi bunebiT, 
ar warmoadgens dazaralebulisaTvis raime materialuri danaxarjis kompensaciis 
wyaros. igi miecema dazaralebuls sulieri tanjvis sakompensaciod.A amdenad, mora-
luri ziani Tavisi SinaarsiT, aramaterialuri cnebaa da aqedan gamomdinareobs ka-
nonis danawesi misi odenobis dasadgenad mxolod gonivrulobis, samarTlianobisa 
da ara raime faqtobrivi materialuri danakargis gaTvaliswinebis Taobaze.

gansaxilvel SemTxvevaSi saapelacio palata mxedvelobaSi iRebs winamdebare davaSi 
warmoCenili darRvevis Sinaarss da aseve, im garemoebas, rom aRniSnuliT gaumarT-
leblad Seilaxa mosarCelis konvenciiT gaTvaliswinebuli ufleba (me-14 muxlTan 
erTobliobaSi).

udavo garemoebaa, rom mosarCele 1987 wlidan muSaobda Telavis municipalite-
tis baga-baRebis gaerTianebaSi Semaval erT-erT baRSi, saidanac gaTavisuflda 
11.10.2016w., anu saubaria 29-wlian urTierTobaze mosarCelesa da saaRmzrdelo 
dawesebulebas Soris, rac TavisTavad gulisxmobs myar mijaWvulobas da profesiis 
erTgulebas.

Sesabamisad, iseT pirobebSi, rodesac ar dasturdeba mosarCelis mier dakisrebuli 
valdebulebebis sistematurad darRveva, mis mimarT raime saxis disciplinuri Ro-
nisZieba gamoyenebuli ar yofila; mowmed dakiTxuli gaerTianebis mTavari specia-
listi ver ixsenebs SemTxvevas, rodesac baRis romelime aRmzrdels miemarTa gaer-
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TianebisTvis im safuZvliT, rom meTodisti (mosarCele) ar asrulebda dakisrebul 
valdebulebas; an SemTxvevas, rom romelime mSobels gamoeTqva pretenzia mosarCe-
lis mier movaleobebis arajerovnad Sesrulebis Taobaze; 29-wliani urTierTobis 
(erT baRSi sxvadasxva Tanamdebobaze muSaobis) Semdeg dasaqmebuli gaTavisuflda 
dakisrebuli valdebulebis uxeSi darRvevis safuZvliT (08.10.2016w.), arCevnebze 
misi politikuri aqtivobis Semdeg 11. 10. 2016 wels da ar dasturdeba aseTi darR-
vevis (uxeSi darRvevis) realurad arseboba – safuZvliania msjeloba maszed, rom 
mravalwliani samuSao gamocdilebis mqone mosarCelis SromiTi uflebebi Seilaxa 
swored Tanasworobis principis aralegitimuri gamoricxviT da amiT man ganicada 
sulieri tanjva. saapelacio palata saqmeze dadgenili garemoebebis erToblioba-
Si SefasebiT, moraluri zianis gonivrul da samarTlian odenobad miiCnevs sarCe-
liT moTxovil Tanxas – 3 000 lars.~

Tbilisis saapelacio sasamarTlos gadawyvetilebidan vrclad warmodgenili amo-
naridi naTlad warmoaCens saqmeSi politikuri niSniT diskriminaciis dasadgenad 
sasamarTlos mier ganviTarebul msjelobasa da daskvnebs. sasamarTlom marTebu-
lad moixmo diskriminaciis akrZalvis saerTaSoriso standartebi da praqtika, ris 
Sedegadac saqmis faqtobrivi garemoebebis saTanado Seswavlisa da gaanalizebis 
gziT, miiCnia, rom mocemul SemTxvevaSi saxeze iyo politikuri niSniT diskrimina-
cia.

kvlevis farglebSi Seswavlil saqmeTa 34% SemTxvevaSi (11 saqme) mosarCele miuTi-
Tebda, politikuri an sxva Sexedulebis niSniT savaraudo diskriminaciaze, xolo 
sasamarTlos gadawyvetilebiT, am niSniT diskriminacia dadginda aRniSnul saqmeTa 
36%-Si (4 saqme). 

aRsaniSnavia, rom konkretulad politikuri niSniT diskriminacia figurirebda 
8 saqmeSi (saqmeTa saerTo raodenobis 26%-Si), xolo sasamarTlom igi daadastura 
mxolod 3 saqmeSi (38%). Aaqve mniSvnelovania paraleli gavavloT analitikuri gan-
yofilebis mier momzadebul wina kvlevis SedegebTan,138 romliTac irkveoda, rom 
saerTo sasamarTloebis mier 2014 wlidan 2016 wlis CaTvliT ganxilul saqmeTa 
saerTo raodenobis 27%-Si miuTiTebda mosarCele politikuri niSniT savaraudo 
diskriminaciaze. sxva sityvebiT, rom vTqvaT, 2017-2018 wlebis sasamarTlo pra-
qtikaSi umniSvnelod iklo politikuri niSniT diskriminaciis Sesaxeb mimarTviano-
bam. 

138 ix.: http://www.supremecourt.ge/files/upload-file/pdf/diskriminaciis-akrzalvis-saertashoriso-standartebis-asaxva-
erovnul-sasamartlo-praktikashi.pdf  gv. 37
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religia

adamianis uflebaTa saerTaSoriso samarTalSi ar arsebobs religiis sayovelTaod 
miRebuli ganmarteba. aRniSnuli savaraudod, gamowveulia religiis definiciis 
sirTuliT. 

religiuri kuTvnilebis niSniT diskriminacias krZalavs Semdegi saerTaSorisosa-
marTlebrivi aqtebi: samoqalaqo da politikuri uflebebis saerTaSoriso paqtis 
me-2 da 26-e muxlebi, ekonomikuri, socialuri da kulturuli uflebebis saer-
TaSoriso paqtis me-2 muxli, agreTve, adamianis uflebaTa evropuli konvenciis me-
14 muxli da me-13 damatebiTi oqmis 1-li muxli da sxv.

aseve unda iTqvas, rom evropuli konvenciis farglebi religiis an rwmenis gamo 
diskriminaciis sakiTxebTan mimarTebiT, mniSvnelovnad farToa, radgan me-9 muxli 
moicavs calke mdgom uflebas – azris, sindisisa da religiis Tavisuflebis saxiT139.

evropuli konvenciiT daculi religiisa da rwmenis arsebiTi uflebis Sesaxeb 
ganxilul saqmeebSi evropulma sasamarTlom naTeli gaxada, rom saxelmwifom ar 
unda scados religiis an rwmenis gansazRvra.E es cnebebi moicavs `aTeistebs, agnos-
tikosebs, skeptikosebsa da am sakiTxisadmi gulgrilad ganwyobil pirebs~ da Sesa-
bamisad, icaven yvelas – `swams an ar swams RmerTi da misdevs Tu ara aRmsareblo-
bas.~ religia an rwmena ZiriTadad, piraduli da subieqturia da aucilebeli ar aris 
maTi dakavSireba religiuri instituciebiT mowesrigebul rwmenasTan.140 am dacviT 
aseve, sargebloben axali religiebic, rogoricaa magaliTad, saientologia.141 sa-
samarTlo aseve aRniSnavs, rom religiuri organizaciebis ufleba – daarson sagan-
manaTleblo dawesebulebebi an/da aswavlon Tavisi religia, aris konvenciis me-9 
muxliT daculi ufleba.142

evropulma sasamarTlom `rwmenis~ ideaze imsjela evropuli konvenciis 1-li oq-
mis me-2 muxliT gaTvaliswinebuli ganaTlebis uflebis konteqstSic, romlis Ta-
naxmadac, saxelmwifom pativi unda sces mSoblis uflebas – SvilebisTvis uzrun-
velyon `TavianTi religiuri da filosofiuri mrwamsis Sesabamisi ganaTleba da 
swavleba.~143 evropulma sasamarTlom daadgina: 

139 2019 wlis 5 seqtembers gamoqveynda evrosabWos mrCevelTa komitetis mesame perioduli an-
gariSi saqarTveloSi erovnul umciresobaTa dacvis Sesaxeb. ix.: https://www.coe.int/en/web/minori-
ties/-/georgia  

140 salvationis armiis moskovis danayofi ruseTis winaaRmdeg (The Moscow Branch of the Salvation 
Army v. Russia),  #72881/01, 5 oqtomberi, §57-58, ECHR 2006.

 besarabiis metropolitenis eklesia da sxvebi moldovas winaaRmdeg (Metropolitan Church of 
Bessarabia and others v. Moldova), #45701/99, 14 dekemberi, §114,  ECHR 2001.

 hasani da Causi bulgareTis winaaRmdeg (Hasan and Chaush v. Bulgaria), didi palata,  #30985/96, 26 
oqtomberi, § 62 და 78,  ECHR 2000.

141 moskovis sientologiis eklesia ruseTis winaaRmdeg  (Church of Scientology Moscow v. Russia), 
#18147/02,  5 aprili, ECHR 2007.

142 moskovSi mcxovrebi iehovas mowmeebi ruseTis winaaRmdeg (Jehovah’s Witnesses of Moscow v. Russia), 
#302/02, 10 ivnisi, §102, ECHR 2010.

143 ix.: https://fra.europa.eu/sites/default/files/fra_case_law_handbook_ka_0.pdf gv. 119.
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termini `swavleba,~ Tavisi mniSvnelobiT, sinonimi ar aris terminisa `azrebi,~ an 
`ideebi,~ romlebic gamoyenebulia konvenciis me-10 muxlSi da uzrunvelyofs ga-
moxatvis Tavisuflebas; es termini ufro miaxloebulia `rwmenasTan~ (frangul 
teqstSi: „convictions – swavleba~), me-9 muxlSi rom vxvdebiT [… ] da exeba mosazrebebs, 
romlebic aRweven damajereblobis, seriozulobis, gonivrulobisa da mniSvnelo-
vnebis garkveul dones.~144

religiis Tavisufleba sakmaod farTo cnebaa da adamianis uflebaTa evropuli 
konvenciis me-9 muxlTan mimarTebiT mdidaria strasburgis sasamarTlo praqtikac. 
Tumca, mocemul SemTxvevaSi ufro konkretulad SevexebiT da mimovixilavT ada-
mianis uflebaTa evropuli sasamarTlos praqtikidan im saqmeebs, romlebic exeba 
saxelmwifos valdebulebas, ar dauSvas da ar waaxalisos religiuri niSniT diskri-
minacia.

saqmeSi milanoviCi serbeTis winaaRmdeg,145 momCivani, romelic serbeTSi hare kriS-
nas religiuri gaerTianebis erT-erTi lideria, ramdenjerme scemes Tavisi binis 
mimdebare teritoriaze. man Tavdasxmis Sesaxeb policias Seatyobina da ganacxada, 
rom misi varaudiT, es Caidines ultramemarjvene eqstremistuli jgufis wevrebma. 
policiam dakiTxa mowmeebi da ramdenime potenciuri eWvmitanili, magram Tavdamsx-
melebi ver gamoavlina, verc im eqstremistul jgufze moagrova saWiro informa-
cia, romelsac savaraudod, Tavdamsxmelebi ganekuTvnebodnen. policiis erT-erT 
oqmSi naxsenebi iyo momCivnis yvelasTvis cnobili religiuri kuTvnileba da xazgas-
muli gaxldaT `misi sakmaod ucnauri garegnuli gamometyveleba.~ sxva oqmSi poli-
cielebma aRniSnes, rom momCivanma Tavdasxmebis gasajaroebisas `xazi gausva~ Tavis 
religiur kuTvnilebas, amitom ar gamoiricxeboda momCivnis mier TviTdazianebis 
versia. evropulma sasamarTlom aRniSna: rasobrivi motiviT Cadenil arasaTanado 
mopyrobis saqmeTa msgavsad, Zaladobrivi Tavdasxmebis gamoZiebisas, saxelmwifo 
organoebs ekisrebaT damatebiTi valdebuleba – gadadgan yvela gonivruli nabiji 
religiuri motivebis gamosavlenad da imis dasadgenad, axlda Tu ara am movlenebs 
religiuri siZulvili an crurwmena, maSinac ki, roca arasaTanado mopyroba Caidi-
na kerZo pirma. momCivnis saqmeSi, sadac navaraudevia, rom Tavdamsxmelebi erTi an 
ramdenime ultramemarjvene organizaciiT marTuli eqstremistuli ideologiis 
mimdevarni iyvnen, miuRebeli iyo xelisuflebis organoebis mier gamoZiebis wlebis 
ganmavlobaSi gaWianureba – damnaSaveTa gamosavlenad da dasasjelad saWiro qme-
debis ganxorcielebis gareSe. metic, policiis qmedebebiTa da maTi oqmebiT aSkara 
iyo, rom isini eWvqveS ayenebdnen momCivnis religiasa da misi braldebebis namdvi-
lobas. Sesabamisad, marTalia, xelisuflebis organoebma ganmcxadeblis mier miTi-
Tebuli ramdenime sakiTxi Seiswavles masze TavdamsxmelTa religiur motivebTan 
dakavSirebiT, magram es nabijebi odnav meti iyo, vidre pro forma gamoZieba.146

kvlevis miznebidan gamomdinare, ufro Rirebulia vrclad SevexoT strasburgis 

144 kempbeli da kosansi gaerTianebuli samefos winaaRmdeg (Campbell and Cosans v. UK),  #7511/76 da N 
7743/76), 25 Tebervali, §36, ECHR 1982.

145 milanoviCi serbeTis winaaRmdeg (Milanović v. Serbia), N 44614/07,  14 dekemberi,  ECHR 2010 
146 ix.: https://fra.europa.eu/sites/default/files/fra_case_law_handbook_ka_0.pdf gv. 168.                      
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sasamarTlos mier saqarTvelos winaaRmdeg ganxilul saqmeebs qronologiurad, 
sadac mocemulia msjeloba diskriminaciis akrZalvaze religiis TavisuflebasTan 
mimarTebiT.

aRsaniSnavia, rom evropul sasamarTlos am dromde ganxiluli aqvs 3 saqme saqarTve-
los winaaRmdeg, sadac religiuri umciresobis wevrebi davobdnen diskriminaciaze. 
erT-erTi pirveli saqme iyo gldanis kongregaciis iehovas mowmeTa 97 wevri sa-
qarTvelos winaaRmdeg.147 kerZod, saqme exeba 1999 wels momxdar incidents, rodes-
ac gankveTili sasuliero piris meTaurobiT, marTlmadidebelTa eqstremistulad 
ganwyobili jgufi Tavs daesxa iehovas mowmeebs. aRniSnulma jgufma alya Semoartya 
Teatrs, sadac Sekrebili iyo iehovas 120 mowme. iehovas mowmeTa garkveulma nawil-
ma gaparva moaxerxa, xolo darCenilebi maT Soris, qalebi da bavSvebi, Tavdasxmis 
msxverplni gaxdnen. Tavdamsxmelebi maT scemdnen joxebiT, qamrebiT da rkinis 
jvrebiT. Tavdamsxmelebma erT-erT msxverpls galobis TanxlebiT Tavi gadaparses. 
Semdgom iehovas mowmeebi gaCxrikes, CamoarTves piradi nivTebi, religiuri simbo-
loebi ki adgilze dawves. 16 piri saavadmyofoSi moxvda, bevr maTgans Tavi hqon-
da dazianebuli da tkivilebi awuxebda. miuxedavad imisa, rom Seqmnili viTarebis 
Sesaxeb policia informirebuli iyo, policiis TanamSromlebi situaciis gansamux-
tad Carevisgan Tavs ikavebdnen. policielma erT-erT dazaralebuls isic ki uTxra, 
rom ufro uares dReSi Caagdebda iehovas mowmeebs. incidenti gadaRebuli iyo erT-
erTi Tavdamsxmelis mier. CanawerSi naTlad Canda Tavdamsxmelebis raodenoba, rac 
saxelmwifo televiziiTac gadaica. miuxedavad imisa, rom 42-ma ganmcxadebelma 
sisxlis samarTlis saqmis aRZvris moTxovniT mimarTa prokuraturas, mxolod 11 
ganmcxadebels mieniWa msxverplis statusi. sisxlis samarTlis procesi mimdina-
reobda problemebis da winaaRmdegobebis TanxlebiT; xdeboda sisxlis samarTlis 
saqmeebis Sewyveta im mizeziT, TiTqosda ver xdeboda TavdamsxmelTa amocnoba; ga-
momZiebelma ganacxada, rom marTlmadidebluri rwmena ar aZlevda SesaZleblobas 
Caetarebina miukerZoebeli gamoZieba; erT-erTma dazaralebulma, rodesac amoic-
no ori Tavdamsxmeli, mas waredgina brali sajaro wesrigis darRvevisTvis, Tum-
ca, sabolood gaamarTles. amocnobili Tavdamsxmelebis pasuxisgebaSi misacemad, 
TiTqmis araviTari qmedeba ar ganxorcielebula, isini eWvmitanilebad cnes reli-
giuri literaturis ganadgurebis gamo, maT liders ki, romelic acxadebda, rom wi-
naswar Seatyobina policias Tavdasxmis Sesaxeb, brali daedo sul sxva incidenteb-
Tan dakavSirebiT.720

aRniSnul saqmeSi strasburgis sasamarTlom imsjela evropuli konvenciis me-14 
muxlze konvenciis me-3 da me-9 muxlebTan erTobliobaSi da aRniSna Semdegi: po-
liciis mxridan uari, droulad Careuliyvnen ganviTarebul movlenebSi, metwilad, 
motivirebuli iyo momCivnebis religiuri rwmeniT. xelisuflebis warmomadgenel-
Ta komentarebi da damokidebuleba, rodesac maT Seatyobines Tavdasxmis Sesaxeb an 
mas Semdeg, rac maT daevalaT momxdari faqtis gamoZieba, ar Seesabameboda kanonis 
winaSe Tanasworobis princips. mTavrobis mxridan diskriminaciuli midgomis ga-

147 gldanis kongregaciis iehovas mowmeTa 97 wevri saqarTvelos winaaRmdeg, Gldani Congregation of 
Jehovah’s witnesses others v Georgia), #71156/01, 3 maisi, ECHR  2007 

 aRniSnul saqmeze gadawyvetileba srulad SegiZliaT ixiloT saqarTvelos uzenaesi sa-
samarTlos oficialur vebgverdze: http://www.supremecourt.ge/files/upload-file/pdf/gldani97.pdf
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marTleba an dasabuTeba ar momxdara. xelisuflebis warmomadgenlebma Tavdasxmis 
iniciators mianiWes Tavisufleba gamosuliyo media saSualebebSi, gaeRvivebina 
religiuri SuRli da moewodebina religiuri Zaladobisken, es ukanaskneli aseve 
acxadebda, rom mas hqonda araoficialuri mxardaWera xelisuflebis warmomadgen-
lebis mxridanac.Y yovelive zemoaRniSnuli saxelmwifos SesaZlo Tanamonawileobis 
Sesaxeb daskvnis gakeTebis SesaZleblobas iZleoda. Sesabamisad, strasburgis sa-
samarTlom mocemul saqmeSi daadgina evropuli konvenciis me-14 muxlis darRveva 
konvenciis me-3 da me-9 muxlebTan erTobliobaSi.

Semdgomi saqme, sadac strasburgis sasamarTlom aseve, daadgina evropuli kon-
venciis me-14 muxlis darRveva konvenciis me-9 muxlTan erTobliobaSi, aris beRe-
luri da sxvebi saqarTvelos winaaRmdeg.148 kerZod, iehovas mowme saqarTvelos 
99 moqalaqe davobda maT mimarT ganxorcielebul Zaladobaze, sadac isini adana-
Saulebdnen rogorc kerZo pirebs, agreTve, saxelmwifo xelisuflebis warmomad-
genlebsac. momCivnebi acxadebdnen, rom Zaladobis Sesaxeb 160 saCivari iqna wardge-
nili generalur prokuraturaSi, Tumca, maTi gancxadebiT, saCivrebis safuZvelze 
aranairi Sedegi ar damdgara.

aRniSnul saqmeSi strasburgis sasamarTlom kidev erTxel ganmarta, rom konvenciis 
me-14 muxliT gaTvaliswinebuli araTanabari mopyroba diskriminaciulia saTanado 
da obieqturi dasabuTebis gareSe.

sasamarTlom aseve ganmarta, rom wevr saxelmwifoebs miniWebuli aqvT mixedulobis 
garkveuli zRvari, Tavad Seafason, Tu rodis aris gamarTlebuli SedarebiT Tana-
bar mdgomareobaSi myofi pirebis mimarT gansxvavebuli mopyroba da ra zomiT. re-
ligia gansakuTrebiT xazgasmulia me-14 muxlSi. 

sasamarTlom xazi gausva, rom me-14 muxli, aseve, iTvaliswinebs saxelmwifos valde-
bulebas, gamoaaSkaraos Zaladobis SesaZlo diskriminaciuli motivi.

ganmcxadebelTa mtkiceba, rom mopasuxe saxelmwifos qmedebebs religiuri motiva-
cia edo safuZvlad, sasamarTlom gaiziara, vinaidan aSkarad Canda, rom ganmcxade-
belTa yvelaze didi religiuri Sekrebebis darbeva xdeboda erovnuli xelisufle-
bis warmomadgenelTa uSualo monawileobiT an maTi mdumare TanxmobiT; policia 
uars acxadebda maT dacvaze im momentidan, rodesac Seityobdnen maTi religiuri 
kuTvnilebis Sesaxeb da ganmcxadeblebi, policiaSi saCivrebis wardgenisas, xdebo-
dnen religiuri Seuracxyofis msxverplni; Sesabamisad, erovnuli xelisuflebis 
warmomadgenlebi momCivanTa mravalricxovani saCivrebis mimarT absolutur gul-
grilobas iCendnen.

sasamarTlom aRniSna, rom SeuZlebeli iyo saerTaSoriso da arasamTavrobo orga-
nizaciebis mier gavrcelebuli informaciis ugulebelyofa, rom iehovas mowmeebi 
saqarTveloSi xdebodnen Zaladobis msxverplni. saqarTveloSi religiiT motivi-
rebuli Zaladobis seriozuli problemis arseboba sayovelTaod cnobil faqts 

148 beReluri da sxvebi saqarTvelos winaaRmdeg (Begheluri and others v. Georgia), #28490/02, 7 oqtom-
beri, ECHR 2014; aRniSnul saqmeze gadawyvetileba srulad SegiZliaT ixiloT saqarTvelos 
uzenaesi sasamarTlos oficialur vebgverdze: http://www.supremecourt.ge/files/upload-file/pdf/saqart-
velos-winaagmdeg-begeluri-da-sxva.pdf
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warmoadgenda, Tumca, Zalian mcire keTdeboda am problemis aRmosafxvrelad. gan-
mcxadeblebis mimarT diskriminaciis arsebobis mtkiceba kidev ufro aSkara xdebo-
da, vinaidan arsebobda araerTi dokumentirebuli faqti, romelic adasturebda 
saxelmwifo xelisuflebis mxridan nakisri valdebulebis ganuxorcieleblobas, 
ris gamoc iehovas mowmeebs espobodaT samarTlebrivi dacvis SesaZlebloba. Sesa-
bamisad, sasamarTlom daadgina evropuli konvenciis me-14 muxlis darRveva me-9 
muxlTan erTobliobaSi.

gansakuTrebiT mniSvnelovania ufro vrclad ganvixiloT strasburgis sasamarT-
los mier 2017 wels miRebuli gadawyvetileba saqmeze carciZe da sxvebi saqarTve-
los winaaRmdeg.149 aRniSnuli gadawyvetileba yuradsaRebia im kuTxiTac, rom masSi 
religiuri niSniT diskriminaciis ardadgenasTan dakavSirebiT, swored erovnuli 
sasamarTloebis midgoma aris gakritikebuli. 

mocemul saqmeSi momCivnebi, romlebic iyvnen ieRovas mowmeebi, acxadebdnen, rom 
religiuri motiviT maT mimarT Zaladoba ganaxorciela rogorc marTlmadidebe-
li eklesiis eqstremistma wevrebma, agreTve, policiis oficrebma. amasTan, isini 
aseve, davobdnen maT sakuTrebaSi arsebuli nivTebis, maT Soris daaxloebiT, 1,5 
tona religiuri literaturis konfiskaciaze. kerZod, saCivris erT-erTi nawili 
Seexeba gia Zamukovisa da vladimer gabunias mimarT policiis oficrebis mxridan 
Cadenil savaraudo Zaladobas. momCivnebi acxadebnen, rom isini samarTaldamca-
vi uwyebis warmomadgenlebma (TiToeuli piri sxvadasxva dRes) aiyvanes quCaSi, Ca-
moarTves religiuri literatura da gadaiyvanes policiis ganyofilebaSi. momCi-
vanTa mtkicebiT, gaTavisuflebamde maT scemdnen da damamcireblad epyrobodnen 
policiis oficrebi. 2000 wlis 2 seqtembers, Zamukovma da gabuniam administraciu-
li saCivriT mimarTes quTaisis sasamarTlos Sinagan saqmeTa saministrosa da mi-
si oficrebis b. m-sa da e. k-s winaaRmdeg da amtkicebdnen, rom konstituciis me-19 
muxliT da konvenciis me-9 da me-14 muxliT garantirebuli maTi uflebebi dairRva. 
saCivriT maT moiTxoves Sinagan saqmeTa saministrosgan bodiSis sajarod moxda da 
maTi TanamSromlebis winaaRmdeg disciplinuri warmoebis dawyeba. pirvelma da meo-
re instanciis sasamarTloebma ar daakmayofiles ieRovas mowmeebis sarCeli, xolo 
saqarTvelos uzenaesma sasamarTlom mopasuxe mxaris gamoucxadeblobis gamo mos-
menis ramdenjerme gadadebis Semdeg, mosarCeleTa sakasacio saCivari zepiri mos-
menis gareSe ganixila da dauSveblad cno. sasamarTlom gaakritika mosarCeleebi, 
radgan maT ver SeZles sisxlissamarTlebrivi warmoebis wamowyeba policiis Tanam-
Sromlebis winaaRmdeg.U uzenaesma sasamarTlom aseve aRniSna, rom administraciu-
li samarTalwarmoebis farglebSi [am sasamarTlos mier] policiis mxridan sadavo 
formiT TavianTi profesiuli movaleobebis Seusruleblobis (momCivnebze ieriSi 
da Tavdasxma) aRiareba gautoldeboda maTi sisxlissamarTlebrivi braleulobis 
dadgenas, rac Tavis mxriv, kanons daarRvevda. Aamavdroulad, Tu policiis Tanam-
SromelTa mimarT arsebuli braldebebi sisxlis samarTlis warmoebis farglebSi 

149 carciZe da sxvebi saqarTvelos winaaRmdeg (Tsartsidze and others v. Georgia), #18766/04, 17 ianvari, 
ECHR 2017; 

 aRniSnul saqmeze gadawyvetileba srulad SegiZliaT ixiloT saqarTvelos uzenaesi sa-
samarTlos oficialur vebgverdze:  http://www.supremecourt.ge/files/upload-file/pdf/tsartsidze-saqart-
velos-winaagmdeg.pdf
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dadasturdeboda, mosarCeleebi miiRebdnen sajaro bodiSsac da kompensaciasac. 
swored aRniSnuli argumenti moixmo mTavrobam da strasburgSi saCivris misaRe-
bobis sakiTxis gadawyvetisas, miuTiTa, rom momCivnebs erovnul doneze ar hqon-
daT amowuruli samarTlebrivi dacvis yvela Sidasaxelmwifoebrivi saSualeba. 
adamianis uflebaTa evropulma sasamarTlom samarTlebrivi dacvis saSualebebis 
aramowurvasTan dakavSirebiT, mopasuxe mTavrobis argumenti ar gaiTvaliswina da 
aRniSna, rom momCivnebma airCies samarTlebrivi dacvis samoqalaqo da administra-
ciulsamarTlebrivi saSualebebi, rac srulad amowures samive instanciis gavliT. 
sasamarTlos SefasebiT, saCivarSi identificirebuli Sesabamisi saxelmwifo or-
ganoebis winaSe iqna wardgenili, romelTac SesaZlebloba hqondaT uzrunvelyoT 
Sesabamisi samarTlebrivi dacvis saSualeba maTTvis. [am saxelmwifo organoebis] 
warumatebloba ar warmoSobda momCivanTaTvis damatebiT valdebulebas miemarTaT 
sisxlis samarTlis saqmiswarmoebisaTvis (§72-73).

sainteresoa strasburgis sasamarTlos Sefaseba mocemul saqmeSi religiuri niS-
niT diskriminaciis dadgenasTan dakavSirebiT.

saCivris erT-erT nawilTan mimarTebiT, romelic exeboda aleqsandre mikirtumo-
vsa da binali alievs (saqme #2), evropulma sasamarTlom aRniSna, rom momCivanTa, 
agreTve, TviTmxilvelTa CvenebebiT ikveTeboda, rom religiuri Sekrebis darbe-
visas, policiis oficrebi monawileobdnen maT mimarT TavdasxmaSi. sasamarTlom 
yuradReba gaamaxvila Tavad erT-werTi policielis aRiarebiT Cvenebaze, romelic 
man erovnuli sasamarTloebis winaSe gaakeTa. Sesabamisad, evropulma sasamarTlom 
miiCnia, rom policielis qmedebebi aSkarad moicavda saxelmwifos pasuxismgeblo-
bas, miuxedavad imisa, is moqmedebda uflebamosilebis gadametebiT Tu ara. 

[§81] ...arc erovnulma sasamarTloebma adgilobriv doneze, saqmis warmoebisas da 
arc mTavrobam sasamarTlos winaSe ar miuTiTa kanoni, romelic momCivnebma daa-
rRvies sakuTar saxlSi SekrebiT. TavianT gadawyvetilebebSi erovnulma sasamarT-
loebma ubralod gamotoves ganxilva, Tu ratom iyo Sekrebis darbeva „kanonieri~ 
da „aucilebeli demokratiul sazogadoebaSi.~ aRniSnul garemoebebSi sasamarT-
lom daadgina, rom mTavrobam gaamarTla Careva.

damatebiT, strasburgis sasamarTlom aRniSna, isic, rom saqmeSi ar momxdara dis-
kriminaciuli motivis gamokveTa:

[§82] ...saqmis warmoebis arcerT etapze ar ucdiaT erovnul sasamarTloebs ga-
daemowmebinaT policielebis qmedebis miRma arsebuli SesaZlo diskriminaciuli 
motivi.G garda amisa, maT ar ukiTxavT policiisTvis, religiuri Sekrebis daSlis 
nacvlad Tu ratom ar miiRes zomebi momCivanTa religiis Tavisuflebis uflebis 
saTanado dacvis uzrunvelsayofad, sxva zomebTan erTad, Sexvedris usafrTxod 
warmarTvis uzrunvelyofiT.

rac Seexeba gia Zamukovisa da vladimer gabunias mimarT saCivris nawils (saqme #3), 
erovnulma sasamarTloebma daadgines, rom momCivanTa braldebebi policielebis Za-
ladobriv da Seuracxmyofel qcevasTan dakavSirebiT iyo dausabuTebeli. Aam sakiTx-
Tan dakavSirebiT, strasburgis sasamarTlom gansakuTrebuli aqcenti gaakeTa mosa-
marTlis damokidebulebaze, romelmac gansazRvra saqmeze gadawyvetilebis miReba. 
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[§84] ...aRniSnulTan dakavSirebiT, policiis mxridan savaraudo Zaladobis Taoba-
ze iehovas ori mowmis mier Setanili saCivris ganxilvisas, pirveli instanciis sasa-
marTlom Tavisi gadawyvetilebis winaswar SeniSvnaSi miuTiTa: ̀ cnobilia, rom ieho-
vas bevri mowme uxeSad arRvevs konstituciis me-19 muxlis me-3 punqtis moTxovnebs 
da xSirad, Tavis mosazrebasa da rwmenas Tavs axvevs sxvebs, amgvarad ki arRvevs maT 
uflebebs~ (ix.: 32-e paragrafi). Ggarda amisa, sasamarTlom uari Tqva momCivanTa ram-
denime mowmeze, sxva safuZvlebTan erTad, im motiviT, rom isini iyvnen iehovas mow-
meebi (ix.: 32-e paragrafi).E es ukanaskneli argumenti SemdgomSi daamtkica saapela-
cio sasamarTlom, maSin rodesac iehovas mowmeebis mier konstituciis xSiri darR-
vevis Sesaxeb Sesavali fraza SeumCneveli darCa saapelacio da sakasacio instancie-
bs. Aam konteqstSi sasamarTlosTvis rTulia miiRos mTavrobis argumenti imasTan 
dakavSirebiT, rom erovnulma sasamarTloebma saTanadod Seiswavles momCivanTa 
pretenziebi. aSkaraa, rom momCivanTa saCivrebis ganxilva iyo umetesad zedapiruli 
da mikerZoebuli, ris kulminacias warmoadgenda movlenaTa policielebis versiis 
avtomaturad sinamdviled miCneva.

aRsaniSnavia, rom strasburgis sasamarTlom incidentTan dakavSirebiT, romelic 
exeboda jimSer gogelaSvils, giorgi yuruasa da omar CubiniZes (saqme #5), kvlav 
erovnuli sasamarTloebis mier samarTaldamcavTa mimarT avtomaturi ndobis sa-
kiTxs Seexo da ganmarta Semdegi:

[§86] ...saqmis amgvari zedapiruli da calmxrivi gaTvaliswineba, samarTaldamcavTa 
mimarT avtomatur ndobasTan da movlenaTa momCivnebiseuli versiis dausabuTebel 
uaryofasTan erTad, sasamarTlos azriT, warmoadgens sasamarTlo xelisuflebis 
mxridan momCivanTa winaaRmdeg Cadenil Zaladobriv qmedebebze Tvalis daxuWvas. 
aseTi daskvna kidev ufro damajerebelia saqarTveloSi iehovas mowmeebis mimarT 
religiuri motiviT Zaladobaze, saxelmwifo xelisuflebis sxvadasxva organos 
mxridan reagirebis sistematuri ararsebobis ufro farTo konteqstSi (ix.: me-60 da 
78-e paragrafebi).

rogorc zemoT ukve aRvniSneT, adamianis uflebaTa evropuli sasamarTlos 
ganxiluli aqvs araerTi saqme, romelic Seexeba diskriminaciis akrZalvas religiis 
TavisuflebasTan mimarTebiT. Tumca, kvlevis winamdebare nawilSi, gadavwyviteT, 
SemovfargluliyaviT saqarTvelos winaaRmdeg miRebuli gadawyvetilebebiT, rad-
gan aRniSnuli saqmeebi CvenTvis ufro aqtualuria da maTSi ufro konkretulad 
aris Sefasebuli erovnuli sasamarTloebis midgoma diskriminaciis dadgenis saki-
TxebTan dakavSirebiT. unda iTqvas isic, rom kvlevis farglebSi Seswavlili erT-
erTi saqme,150 romelic ganxilul iqna quTaisis saapelacio sasamarTlos mier 2017 
wels, Seexeboda swored religiuri niSniT diskriminacias da saqmis faqtobrivi ga-
remoebebi met-naklebad iyo evropuli sasamarTlos mier saqarTvelos winaaRmdeg 
ganxiluli saqmeebis msgavsi. 

zemoaRniSnul saqmeSi, mosarCele „qarTvel muslimTa urTierTobis“ Tavmjdoma-
res, r. k-sa da Sps „M&BB“-is direqtors, m. b-s Soris 2014 wlis pirvel agvistos, 1 
wlis vadiT daido uZravi qonebis ijaris xelSekruleba, ris safuZvelzec uZravi 
qoneba, mdebare q. baTumSi, gadaeca moijares. mosarCele gegmavda SenobaSi musli-

150 quTaisis saapelacio sasamarTlos 2017 wlis 18 aprilis ganCineba saqmeze №3/b-03-17.
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mi moswavleebisTvis pansionis gaxsnas, romelic miznad isaxavda aWaris maRalmTian 
soflebSi mcxovrebi muslimi moswavleebisTvis ganaTlebis miRebis xelSewyobas.

sarCelSi aseve aRniSnuli iyo, rom 2014 wlis 10 seqtembers,  qobuleTis mosaxleo-
bam, romelic Tavs marTlmadidebel mrevls miakuTvnebs, muslimi moswavleebisTvis 
gankuTvnili pansionis gaxsnisa da funqcionirebisaTvis xelSeSlis motiviT, pan-
sionTan Rori dakles da cxovelis Tavi Senobis karze miaWedes. Sekrebis monawilee-
bi sakuTar gancxadebebSi da qcevaSi Riad avlendnen islamofobiur da Turqofo-
biur damokidebulebebs da demonstraciulad gamoxatavdnen siZulvils islamis, 
rogorc dampyrobeli religiis mimarT. mosarCele aseve miuTiTebda, rom Sekrebis 
monawileebi akontrolebdnen pansionis SenobaSi gadaadgilebis process. amasTan, 
15 seqtembers pansionis SesasvlelTan aRmarTes xelovnuri barikadebi, adgilze 
mudmivad morigeobdnen da sistematurad uzRudavdnen pansionSi Sesvlis msurve-
lebs Tavisuflad gadaadgilebas, rasac iZulebiT, muqariTa da sityvieri Seuracx-
yofiT axorcielebdnen. garda amisa, sarCelSi aRniSnuli iyo, rom samarTaldamcavi 
organos TanamSromlebs hqondaT familaruli damokidebuleba mopasuxeebTan, maT 
ar moaxdines xelovnuri barierebis demontaJi da aranairi reagireba ar ganaxor-
cieles gamovlenil samarTaldarRvevebze.

zemoT aRniSnulidan gamomdinare, mosarCeleebi miiCnevdnen, rom maT mimarT adgi-
li hqonda diskriminaciul mopyrobas rogorc kerZo pirebis, ise administraciu-
li organos, kerZod, Sinagan saqmeTa saministros mxridan. maTi TqmiT, mopasuxe 
fizikurma pirebma uSualod ganaxorcieles diskriminaciuli mopyroba, rac maTi 
mxridan religiuri siZulvilisa da Seuwynareblobis motiviT pansionis saqmiano-
bisTvis xelis SeSlaSi gamoixata. mopasuxeebi da maT mier organizebuli jgufi mo-
sarCeleebs gangrZobiTad ar aZlevdnen sakuTrebis uflebiTa da masTan kavSirSi 
Tavisuflad gadaadgilebis, ganaTlebis uflebiTa da religiis TavisuflebiT sar-
geblobis SesaZleblobas pansionis SenobasTan dawesebuli morigeobisa da muqaris, 
iZulebisa da agresiis gamovlenis gziT. mosarCeleebi miiCnevdnen, rom Sinagan saq-
meTa saministros mxridan diskriminacia vlindeboda kanoniT dadgenili valdebu-
lebebis SeusruleblobaSi.

baTumis saqalaqo sasamarTlos 2016 wlis 19 seqtembris gadawyvetilebiT, sarCeli 
nawilobriv dakmayofilda, mopasuxeebs – fizikuri pirebs daevalaT mosarCelis 
marTlzomier sargeblobaSi arsebuli qonebis Tavisufali sargeblobis, maT Soris, 
aRniSnul SenobaSi muslimi moswavleebisaTvis gankuTvnili pansionis gaxsnisa da 
funqcionirebis uzrunvelyofis mizniT, gangrZobadi diskriminaciuli qmedebis 
aRmofxvra, xolo rac sarCeli Sinagan saqmeTa saministros winaaRmdeg ar dakmayo-
filda, aRniSnuli sakiTxi mosarCeleebma gaasaCivres saapelacio sasamarTloSi. 
maTi mtkicebiT, baTumis saqalaqo sasamarTlos ar dausabuTebia, Tu rogor gamoi-
ricxa Sinagan saqmeTa saministros pasuxismgebloba moqalaqeTa uflebebis dacvis 
Taobaze im pirobebSi, rodesac saxelmwifos Tavidave kargad hqonda gacnobiere-
buli ganviTarebuli movlenebis safrTxe, rasac mowmobda saministros gadawyveti-
leba policiis mudmivi morigeobis Taobaze. 

quTaisis saapelacio sasamarTlom srulad gaiziara baTumis saqalaqo sasamarTlos 
Sefaseba da ganmarta Semdegi:
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„yvela is moqmedeba, romelic ganxorcielda Sinagan saqmeTa saministros mxridan 
(maT Soris, sisxlis samarTlis saqmis aRZvra, samarTaldarRvevis faqtebis gamo-
vlena da sxva) da is garemoeba, rom dReisaTvis amgvari faqtebi aRkveTilia, miuxe-
davad dapirispirebisa, miuTiTebs, rom policiis mxridan yvela saWiro zoma iqna 
miRebuli efeqtiani samarTlebrivi dacvis gansaxorcieleblad.A aseve gasaTva-
liswinebelia is garemoebac, rom saqarTvelos konstituciisa da „sityvisa da ga-
moxatvis Tavisuflebis Sesaxeb~ saqarTvelos kanonis Tanaxmad, saxelmwifo aseve, 
icavs sityvisa da gamoxatvis Tavisuflebas, Sesabamisad, Ss saministro moqmedebda 
gamoxatvis Tavisuflebisa da diskriminaciis aRmofxvris interesebis dacviT.

adamianis uflebaTa evropuli sasamarTlos ganmartebebiT, xelisuflebis ro-
li mdgomareobs ara daZabulobis mizezis aRmofxvraSi pluralizmis gamoricxvis 
gziT, aramed imis uzrunvelyofaSi, rom dapirispirebul jgufebs Soris damkvidr-
des Semwynarebluri ganwyoba. saxelmwifos es funqcia xels uwyobs tolerantobis 
principze dafuZnebuli sazogadoebis Camoyalibebas – religiuri mSvidobisa da 
Semwynareblobis damkvidrebas demokratiul sazogadoebaSi.~

aRsaniSnavia, mocemuli ganCinebis samarTlebrivi Sefasebis nawilSi mcdarad aris 
miTiTebuli saerTaSorisosamarTlebrivi aqtebis mixedviT, saxelmwifoTa pozi-
tiuri da negatiuri valdebulebebis arsi:

„saxelmwifoebs ekisrebaT, rogorc negatiuri valdebuleba (Tanasworad moepyron 
Tanabar mdgomareobasa da pirobebSi myof pirebs), aseve pozitiuri valdebuleba 
(gansxvavebulad moepyron araTanabar pirobebSi myof pirebs, raTa maT Tanaswori 
xelmisawvdomoba hqondeT uflebebsa da Tavisuflebebze). saxelmwifos roli, val-
debulebebi da pasuxismgebloba ganuzomlad didia diskriminaciis efeqtian pre-
venciaSi.~

sagulisxmoa, rom negatiuri valdebuleba niSnavs, saxelmwifom Tavi Seikavos kon-
venciiT akrZaluli qmedebebisagan.P pozitiuri valdebulebebi ki, Tavis mxriv, iyo-
fa materialursamarTlebriv da procedurul valdebulebad. materialursamarT-
lebrivi pozitiuri valdebulebis Tanaxmad, saxelmwifom unda daicvas pirebi kon-
venciiT gaTvaliswinebuli uflebebiTa da TavisuflebebiT sargeblobisas, xolo 
proceduruli pozitiuri valdebulebis mixedviT ki, saxelmwifom unda Caataros 
efeqtiani gamoZieba damnaSave pirTa dasjis mizniT. amrigad, mocemul saqmeSi, qu-
Taisis saapelacio sasamarTlom arasaTanadod ganmarta pozitiuri da negatiuri 
valdebulebebis arsi. 

kvlevis farglebSi, religiuri niSniT diskriminacia figurirebda kidev erT Sro-
miTsamarTlebriv davaSi.151 kerZod, mosarCele, romelic dasaqmebuli iyo ucxour 
kompaniaSi, dakavebuli Tanamdebobidan gaTavisuflda Statebis Semcirebis gamo. 
rogorc ganCinebidan ikveTeba, mosarCelem religiuri niSniT diskriminaciaze mi-
TiTeba gaakeTa saqmis saapelacio sasamarTloSi ganxilvis etapze. aRniSnulTan mi-
marTebiT ki, quTaisis saapelacio sasamarTlom aRniSna Semdegi:

„palata ar eTanxmeba apelants, rom igi diskriminaciis msxverplia. palata pirvel 
yovlisa, aRniSnavs, rom saqarTvelos samoqalaqo saproceso kodeqsis 380-e muxlis 

151 quTaisis saapelacio sasamarTlos 2017 wlis 31 agvistos ganCineba saqmeze №2/b-571-2017.
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me-2 nawilis Tanaxmad, saapelacio sasamarTlo ar miiRebs axal faqtebs, romlebic 
mxares SeeZlo waredgina pirveli instanciis sasamarTloSi saqmis ganxilvisas, ma-
gram arasapatio mizeziT ar waradgina.P pirveli instanciis sasamarTloSi saqmis 
ganxilvis dros, apelants ar miuTiTebia imis Taobaze, rom igi damsaqmeblis mxri-
dan diskriminacias ganicdida religiuri niSniT da arc am miuTiTeblobis sapatio 
mizezi aRuniSnavs.A amis Sesabamisad, saapelacio sasamarTlo ar aris uflebamosili 
es faqtebi miiRos. amitom, apelantis miTiTeba diskriminaciuli mopyrobis Taoba-
ze dauSvebelia. ase rom ar iyos, palatas miaCnia, rom is faqtobrivi garemoebebi, 
romlebic mis mimarT religiuri niSniT diskriminaciis ganxorcielebaze miuTi-
Tebda, T. C-s arc saapelacio saCivarSi aRuniSnavs.~

rogorc vxedavT, mocemul saqmeSi quTaisis saapelacio sasamarTlom saqarTvelos 
samoqalaqo saproceso kodeqsis Sesabamis muxlze miTiTebis Sedegad, aRar Seafa-
sa saqmeSi religiuri niSniT diskriminaciuli mopyrobis faqti, radgan aRniSnu-
lis Sesaxeb mosarCeles ar hqonda miTiTebuli arc pirvel intanciis sasamarTloSi 
ganxilvis dros da arc saapelacio saCivarSi.

2017-2018 wlebSi, saerTo sasamarTloebis mier sul ganxiluli 31 saqmidan152 re-
ligiuri niSniT SesaZlo diskriminaciaze miTiTeba Segvxvda quTaisis saapelacio 
sasamarTlos mier zemoT ganxilul 2 saapelacio saCivarSi, romlebic ar dakmayo-
filda. Sesabamisad, mocemul saqmeebSi sasamarTlos mier ar iqna dadgenili re-
ligiuri niSniT diskriminacia. saqmeTa Seswavlam aCvena,  rom amgvari kategoriis 
saqmeebis ganxilvisas, sasamarTlo naklebad moixmobs saerTaSoriso standartebs.
Ggarda amisa, quTaisis saapelacio sasamarTlos praqtikaSi gamovlinda saxelmwifos 
pozitiuri da negatiuri valdebulebebis arsis arasaTanado ganmartebis SemTxve-
vac. Sesabamisad, kvlevis winamdebare nawilSi mimoxiluli evropuli sasamarTlos 
gadawyvetilebebi daexmareba mosamarTleebs ukeT gaecnon religiis Tavisufle-
basTan mimarTebiT diskriminaciis akrZalvis saerTaSoriso standartebs.

152 pirveli instanciis sasamarTloebs ganxiluli aqvT sul, 19 saqme, meore instanciis sasamarT-
loebs ki, 14 saqme. Tumca, saqmeTa Seswavlis Sedegad gamovlinda, rom saangariSo periodSi 2 
saqmeze Seswavlilia rogorc pirveli instanciis sasamarTlos gadawyvetileba, agreTve, saa-
pelacio sasamarTlos gadawyvetileba. Sesabamisad, saqmeTa saerTo raodenobis miTiTebisas, 
nacvlad 33 saqmisa, aRniSnulia 31 saqme.
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sqesi

genderuli Tanasworobis universaluroba saerTaSoriso sazogadoebis mier aRia-
rebuli koncefciaa, romelic emsaxureba sqesis niSniT yovelgvari diskriminaciis 
aRmofxvras, risTvisac saxelmwifoebma unda Seqmnan Sesabamisi kanonmdebloba da 
saxelmwifo politika, raTa uzrunvelyon Tanasworobis ideis praqtikaSi ganxor-
cieleba sazogadoebrivi cxovrebis yvela etapze. 

sqesobrivi diskriminacia SedarebiT naTeli cnebaa, romelic damatebiT axsnas 
naklebad saWiroebs. igi exeba diskriminacias, dafuZnebuls imaze, rom piri qalia an 
kaci. xSir SemTxvevaSi, rogorc wesi, qalebi ufro arian arasaxarbielo mopyrobis 
msxverplni, vidre kacebi.

1966 wels, generaluri asambleis mier miRebuli samoqalaqo da politikur ufleba-
Ta saerTaSoriso paqti, iseve rogorc ekonomikur, socialur da kulturul ufle-
baTa saerTaSoriso paqti warmoadgens mniSvnelovan qvakuTxeds adamianis SromiTi 
uflebebis dacvis TvalsazrisiT. xsenebuli paqtebis farglebSi saxelmwifoebma 
unda gaafarToon qalebis monawileoba sazogadoebriv cxovrebaSi da aRiaron Ta-
nabari samuSaosTvis Tanabari anazRaurebis miRebis ufleba. aseve, yvela adamians 
aqvs ufleba hqondes Sromis samarTliani da xelsayreli pirobebi. mniSvnelovania 
agreTve, aRvniSnoT gaeros mier 1979 wels miRebuli „qalTa diskriminaciis yve-
la formis aRmofxvris Sesaxeb“ saerTaSoriso konvencia, romlis pirveli muxli 
iZleva diskriminaciis definicias da pozitiurad unda Sefasdes is garemoeba, rom 
diskriminaciad iTvleba ara mxolod iseTi qmedeba, romelic konkretul Sedege-
bSi aisaxeba, aramed diskriminaciuli mizniT ganxorcielebuli nebismieri aqtic. 
amasTan, diskriminaciis akrZalvis valdebulebas konvencia akisrebs ara mxolod 
saxelmwifos, aramed kerZo pirebsa da organizaciebsac.153

erovnuli sasamarTlo praqtikis Seswavlam aCvena, rom qalebi diskriminacias gansa-
kuTrebiT xSirad awydebian SromiT urTierTobebSi. SromiTsamarTlebrivi urTier-
Tobebi ki, sazogadoebrivi cxovrebis umniSvnelovanesi nawilia, romelic efuZneba 
Sromis, rogorc adamianis ZiriTadi uflebis ideas da dasaqmebaze xelmisawvdomo-
bis koncefcias, rogorc am uflebis Semadgenel elements, romelTa garantireba 
gavlenas axdens sxva uflebebis realizaciaze TiToeuli individis mimarT.154

Sromis saerTaSoriso organizaciis (ILO) mier miRebuli konvencia  Sromis da dasaq-
mebis sferoSi diskriminaciis Sesaxeb155 – kerZo da sajaro seqtors erTnairad exeba 
da krZalavs pirdapir da arapirdapir diskriminacias Sromisa da dasaqmebis sfero-
Si. konvenciis pirveli muxli ayalibebs diskriminaciis cnebas, romelic gulisxm-
obs yovelgvar gansxvavebas, dauSveblobas an upiratesobas rasis, kanis, feris, re-
ligiis, sqesis, politikuri mrwamsis, ucxoelebis an socialuri warmomavlobis niS-
niT, romelic iwvevs Sromisa da dasaqmebis sferoSi SesaZleblobebis an mopyrobis 
Tanasworobis mospobas an darRvevas.

153 ZamaSvili b., Tanasworobis samarTali, Tbilisi, 2018, gv. 104.
154 saqarTvelos konstituciis 42-e muxli, genderuli diskriminacia SromiT urTierTobebSi, 

2014, gv. 6.
155 ratificirebulia saqarTvelos parlamentis mier, ZalaSi Sesvlis TariRi: 15.06.1960
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evropis socialuri qartiis (Sesworebuli varianti)156 me-20 muxlis mixedviT, dasaq-
mebisa da profesiuli saqmianobis sferoSi sqesobrivi diskriminaciis gareSe, Tana-
bari SesaZleblobebiTa da Tanaswori mopyrobiT sargeblobis uflebis efeqtianad 
ganxorcielebis mizniT, saxelmwifoebi valdebulebas iReben aRiaron es ufleba da 
miiRon saTanado zomebi am sferoSi mis uzrunvelsayofad da mxardasaWerad.

sqesis niSniT diskriminacia akrZalulia adamianis uflebaTa evropuli konvenciis 
me-14 muxliTa da konvenciis me-12 damatebiTi oqmiT, am mxriv mdidaria strasburgis 
sasamarTlos praqtikac, romelsac mokled mimovilixavT.

saqmeSi emel boirazi TurqeTis winaaRmdeg,157 momCivanma Turqma qalbatonma 1999 
wels, saxelmwifo eleqtroenergiis kompaniis erT-erTi ganStoebis dacvis Tanam-
Sromlis postis dakavebisaTvis, sajaro moxeleTa gamocdebi warmatebiT Caabara. 
Tavdapirvelad, kompaniam mis daniSvnaze uari ganacxada, radgan is `mamakacad yof-
nis~ kriteriums ar akmayofilebda da samxedro samsaxuri ar hqonda gavlili, magram 
es gadawyvetileba raionulma administraciulma sasamarTlom baTilad cno da 2001 
wels momCivanma aRniSnul Tanamdebobaze daiwyo muSaoba. 2003 wels, uzenaesma admi-
nistraciulma sasamarTlom qveda instanciis sasamarTlos gadawyvetileba gaauqma 
da 2004 wels, momCivani samsaxuridan iqna  gaTavisuflebuli.

strasburgis sasamarTloSi momCivani davobda konvenciis me-14 muxlze me-8 muxl-
Tan erTobliobaSi. 

strasburgis sasamarTlos  SefasebiT, Sida saxelmwifo organoebi momCivnis da-
qiravebaze Tavdapirvel uarsa da SemdgomSi samsaxuridan gaSvebis gamarTlebas 
im safuZvliT cdilobdnen, rom dacvis TanamSromlebis davalebebi imgvar risksa 
da pasuxismgeblobas moicavda, romlebsac qalbatoni Tavs ver gaarTmevda, Tumca 
maT aRniSnulis dasabuTeba ver SeZlebs. is faqti, rom dacvis TanamSromlebs Ra-
mis morigeobasa da gareubnebSi uwevdaT muSaoba da SesaZloa cecxlsasroli iara-
Ris an fizikuri Zalis gamoyeneba daWirdeT, ver gaamarTlebda qalisa da mamakacis 
mimarT gansxvavebul mopyrobas. garda amisa, momCivani 2001-2004 wlebSi dacvis Ta-
namSromlad muSaobda. is mxolod sasamarTlo gadawyvetilebebis safuZvelze gaTa-
visuflda. saqmis masalebSi ar ikveTeboda garemoeba, rac miuTiTebda, rom momCi-
vanma sqesis gamo raime formiT dacvis TanamSromlis valdebulebebi ver Seasrula. 
naCvenebi ar yofila, rom momCivanTan mimarTebiT gansxvavebuli mopyroba legiti-
mur mizans emsaxureboda. amrigad, aRniSnuli genderul safuZvlebze diskrimina-
cias warmoadgenda.

uflebaTa evropulma sasamarTlom ganixila saqme konstantine markini ruseTis 
winaaRmdeg,158 romelic exeboda dekretuli SvebulebiT sargeblobasTan dakavSi-
rebiT qali da kaci samxedro mosamsaxureTa mimarT gansxvavebul mopyrobas. evro-
pulma sasamarTlom ganacxada, rom `dResdReobiT, genderuli Tanasworobis xel-

156 ratificirebulia saqarTvelos parlamentis mier, ZalaSi Sesvlis TariRi:  01.10.2005.
157 emil boirazi TurqeTis winaaRmdeg (Emel Boyraz v. Turkey), N61960/08, 2 dekemberi, ECHR 2014, ix.: 

http://catalog.supremecourt.ge/blog/index.php/2014-05-22-14-55-56/519-2015-06-01-06-54-01
158 konstantin markini ruseTis winaaRmdeg (Konstantin Markin v. Russia), didi palata, N30078/06, §147-

149,  22 marti,  ECHR 2012 
 ix.: http://catalog.supremecourt.ge/blog/index.php/2014-05-22-14-55-56/155-2014-06-26-11-13-12
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Sewyoba aris udidesi mizani evropis sabWos wevr saxelmwifoebSi da Zalian serio-
zuli mizezebis motanaa saWiro, rom am sakiTxze gansxvavebuli mopyroba konvenciis 
Sesabamisad CaiTvalos. kerZod, konkretuli qveynis tradiciebis, zogadi Sexedu-
lebebis an gabatonebuli socialuri midgomis moSvelieba arasakmarisi gamarTle-
baa sqesis safuZvelze ganxorcielebuli gansxvavebuli mopyrobisTvis. magaliTad, 
saxelmwifoebs ar SeuZliaT im tradiciebis aRsruleba, romlebic efuZneba mamaka-
cis pirvelad rols da qalis meorexarisxovan rols ojaxSi.~  strasburgis sasa-
marTlom ar gaiTvaliswina saxelmwifos warmomadgenlebis is mtkicebuleba, rom 
gansxvavebuli mopyroba momCivanis saqmeSi efuZneboda qalis gansakuTrebul rols 
bavSvis aRzrdis procesSi. Tanamedrove evropuli sazogadoeba aRiarebs pasuxis-
mgeblobebis Tanabrad gadanawilebas qalsa da mamakacs Soris da bavSvis aRzrdaSi 
kacis mniSvnelovan rolze miuTiTebs. evropuli qveynebis umravlesoba ruseTis 
CaTvliT, uzrunvelyofs bavSvis movlis Svebulebas, rogorc qalebis, aseve mamaka-
ci samoqalaqo mosamsaxureebisaTvis, am qveynebis umravlesoba ki am uflebas avrce-
lebs samxedro mosamsaxure kacebze da qalebze. gansxvavebuli mopyroba momCivanis 
saqmeSi ar SeiZleba iqnas aRqmuli rogorc pozitiuri diskriminacia qalebis sasar-
geblod, radgan naTlad Cans, rom is sazogadoebaSi qalis araxelsayreli mdgoma-
reobis gamosworebisken ar aris mimarTuli. piriqiT, aRniSnuls genderuli ste-
reotipebis SenarCunebis Sedegi hqonda da dabrkolebebs uqmnida rogorc qalebis 
karieras, aseve mamakacebis ojaxur cxovrebas.  sazogadoebaSi genderuli rolebis 
tradiciuli gadanawileba ar SeiZleba amarTlebdes mamakacebisaTvis maT Soris, 
samxedro mosamsaxure mamakacebisaTvis bavSvis movlis Svebulebis CamorTmevas.

sasamarTlo daeTanxma im faqts, rom erovnuli uSiSroebis dacvis miznebidan gamom-
dinare, garkveuli SezRudvebi bavSvis movlis SvebulebasTan dakavSirebiT SeiZle-
ba iyos gamarTlebuli, Tumca ar unda iyos diskriminaciuli xasiaTis. samxedro mo-
samsaxure rogorc mamakacs aseve qals, SeiZleba Seuwydes Svebuleba Tu misi Secvla 
ierarqiuli Tanamdebobis gamo, teqnikuri kvalifikaciis an samxedro saqmianobaSi 
aqtiuri CarTulobis gamo SeuZlebelia. Tumca, ruseTSi bavSvis movlis Svebule-
ba ar vrceldeba samxedro mosamsaxure mamakacebze maTi Tanamdebobis, Semcvlelis 
arsebobisa Tu individualuri situaciis miuxedavad. sasamarTlos azriT, aseTi 
ganzogadebuli da avtomaturi akrZalva, romelic vrceldeba adamianebis jguf-
ze mxolod maTi sqesidan gamomdinare, scdeba saxelmwifosaTvis miniWebul Tavi-
sufali Sefasebis farglebs. momCivani msaxurobda radioeleqtronuli dazvervis 
operatorad, Sesabamisad, misi Secvla SeeZlo samxedro mosamsaxure qalsac da ma-
makacsac. msgavsi Tanamdeboba igive ganyofilebaSi xSirad ekavaT qalebs, romleb-
sac misgan gansxvavebiT, upirobod eZleodaT samwliani dekretuli da bavSvis mo-
vlis Svebuleba. momCivani gaxda sqesobrivi niSniT diskriminaciis msxverpli obie-
qturi da gonivruli gamarTlebis gareSe.

dekretuli SvebulebiT mamakacis mier sargeblobis sakiTxi ganxiluli aqvs evropis 
marTlmsajulebis sasamarTlosac saqmeSi Konstantinos Maïstrellis v. Ypourgos Dikaiosynis, 
Diafaneias kai Anthropinon Dikaiomaton,159 sadac momCivani (kaci) iyo sajaro moxele, ro-
melmac iTxova dekretuli Svebuleba im faqtis miuxedavad, rom misi meuRle im pe-

159 CJEU, C-222/14, Konstantinos Maïstrellis v. Ypourgos Dikaiosynis, Diafaneias kai Anthropinon Dikaiomaton, 16 
July 2015.  



82

riodSi ar iyo dasaqmebuli. Mmocemul saqmeSi sasamarTlom aRniSna, rom dasaqmebis 
sferoSi qalisa da kacis Tanaswori mopyrobis principebidan gamomdinare, mamro-
biTi sqesis warmomadgenel pirs ufleba aqvs moiTxovos am uflebiT sargebloba, 
imisda miuxedavad, misi meuRle mocemul periodSi dasaqmebulia Tu ara.

evropis marTlmsajulebis sasamarTlom araerT saqmeSi xazgasmiT aRniSna, rom 
qalsa da kacs Soris gansxvavebuli mopyrobis gamarTlebisTvis saWiroa amgvari mo-
pyroba eyrdnobodes obieqtur faqtorebs, romlebic ar aris dakavSirebuli sqe-
sis niSniT diskriminaciasTan. Aam SemTxvevaSi, obieqtur faqtorebSi miiCneva iseTi 
zomebi, romlebic gamomdinareobs socialuri politikis miznebidan, aris misi Se-
sabamisi da  gansaxorcieleblad aucilebeli. Aaqedan gamomdinare, gansxvavebuli 
mopyroba, romelic mxolod azianebs qalTa uflebebs an efuZneba mxolod damsa-
qmeblis finansur an administraciul xedvebs, ECJ-is SefasebiT, ar qmnis sakmaris 
safuZvels amgvari mopyroba miCneul iqnas legitimurad.

orsuloba sqesis niSniT  diskriminaciis konkretuli formaa.160 orsulTa da zoga-
dad, mSoblis uflebebTan dakavSirebiT evrokavSirma etapobrivad  ganaviTara pir-
veladi da meoradi kanonmdebloba. evrokavSiris funqcionirebis xelSekrulebis 
157-e muxli adgens qalisa da mamakacisaTvis Tanabari anazRaurebis samarTlebriv 
sayrdens, romelsac dasaqmebis sferoSi efuZneba sqesis niSniT Tanasworobis dac-
visa da orsulobis niSniT diskriminaciis akrZalvis valdebuleba.  evrokavSiris 
ZiriTad uflebaTaA qartiis 33 (2) muxlis mixedviT, piradi (ojaxuri) da profesiu-
li cxovrebis Sejerebis gziT, yvelas aqvs ufleba iyos daculi samsaxuridan gaTa-
visuflebisgan, Tu aRniSnuli dakavSirebulia dekretul SvebulebasTan, romelic 
mas esaWiroeba bavSvis dabadebis an Svilad ayvanis gamo. genderuli Tanasworobis 
direqtivis garda, orsul muSakTa direqtivis umTavres mizans warmoadgens uzrun-
velyos orsul muSakTa janmrTelobisa da usafrTxoebis dacva. evrokavSiris sa-
marTlis farglebSi, damatebiT dekretuli Svebulebis Sesaxeb direqtivac adgens 
im minimalur standartebs, romlebic mniSvnelovania ojaxuri cxovrebis uflebiT 
sargeblobisTvis. magaliTad, adre ganxilul Dekker-isa161 da Hertz-is saqmeebSi,162 

160 saqarTvelos jer kidev, ar ganuxorcielebia Sso-is konvencia C156 „ojaxuri valdeb-
ulebebis mqone dasaqmebulebis Sesaxeb“ da masTan dakavSirebuli Sso-is R123 „dasaqmebis 
(qalebi ojaxuri valdebulebebiT) rekomendacia“. misi mizania, ojaxuri valdebule-
bebis mqone pirs, romelsac surs dasaqmeba, diskriminaciis gareSe SeZlos am uflebiT 
sargebloba da SeZlebisdagvarad, harmoniulad SeaTavsos ojaxuri da samsaxurebrivi 
valdebulebebi. konvenciis me-3 muxli aRiarebs ojaxuri valdebulebebis mqone dasaqme-
buli kacebisa da qalebis Tanabari mopyrobisa da Tanabari SesaZleblobebis uflebas da 
diskrimianciis gamoricxvas dasaqmebis sferoSi.

 ILO-s konvencia C183 „dedobis dacvis Sesaxeb“, misi Tanmxlebi rekomendacia R191 „de-
dobis dacvis Sesaxeb,~ romelic SromiT urTierTobebSi dedebis dacvis garantiebs qm-
nis. konvenciis mixedviT, TiToeuli saxelmwifo iRebs valdebulebas imis uzrunvel-
sayofad, rom orsuloba, mSobiaroba da bavSvis movla ar gaxdes diskriminaciis mizezi 
dasaqmebis sferoSi. Sesabamisad, konvencia krZalavs samsaxurSi miRebis etapze qalis 
mier orsulobasTan dakavSirebuli analizis Catarebas an aseTi analizis sabuTis ward-
genis moTxovnas.

161 CJEU, C-177/88, Elisabeth Johanna Pacifica Dekker v. Stichting Vormingscentrum voor Jong Volwassenen (VJV-
Centrum) Plus, 8 November 1990.  

162 CJEU, C-179/88, Handels- og Kontorfunktionærernes Forbund I Danmark v. Dansk Arbejdsgiverforening, 8 No-
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marTlmsajulebis evropulma sasamarTlom aRniSna, rom im faqtis gaTvaliswine-
biT, rom mxolod qals SeuZlia daorsuldes, Sesabamisad, orsulobis safuZvliT 
samsaxuridan gaTavisufleba an samsaxurSi ayvanaze uari, warmoadgens sqesis niSniT 
pirdapir diskriminacias, romelic ver gamarTldeba raime interesiT, maT Soris 
damsaqmeblis ekonomikuri interesiT. MMelgar-is saqmeSi163 ki, sasamarTlom miuTiTa, 
rom „rodesac konkretuli vadiT dadebuli xelSekrulebis ganaxlebas ar axdens 
damsaqmebeli dasaqmebulis orsulobidan gamomdinare, aRniSnuli miiCneva sqesis 
niSniT pirdapir diskriminaciad,~ rac winaaRmdegobaSi modis evrokavSiris samar-
TalTan. Uufro metic, sasamarTlos SefasebiT, qali ar aris valdebuli dasaqmebis 
procesSi, dasaqmebis romelime etapze gaamJRavnos informacia orsulad yofnis 
Sesaxeb.164

2014 wels, saqarTvelosa da evrokavSirs Soris dadebuli asocirebis SeTanxmebis 
Tanaxmad, xelSekrulebis mxareebi acnobiereben erToblivi muSaobis mniSvnelo-
bas vaWrobasTan dakavSirebul sakiTxebze garemosdacviT da SromiT politikaSi. 
amgvar sferos ganekuTvneba genderuli Tanasworobis uzrunvelyofa samuSao adgi-
lebze da mis uzrunvelsayofad kanonmdeblobis SesabamisobaSi moyvana evrokavSi-
risa da Sromis saerTaSoriso organizaciis standartebTan.165 asocirebis SeTanxme-
biT, saqarTvelom valdebuleba ikisra aRniSnul da mraval sxva sferoSi evrokavSi-
ris kanonmdeblobiT dadgenil minimalur standartebs Seusabamos kanonmdebloba. 

„genderuli Tanasworobis Sesaxeb~ saqarTvelos kanoni uzrunvelyofs sazoga-
doebrivi cxovrebis yvela sferoSi maT Soris, dasaqmebis sferoSi, saTanado piro-
bebis Seqmnas qalisa da mamakacis Tanaswori uflebebis, Tavisuflebebisa da Sesa-
Zleblobebis realizaciisTvis diskriminaciis Tavidan acilebisa da aRmofxvris 
gziT.Ddasaqmebis adgilze sqesis niSniT diskriminacias krZalavs Sromis kodeqsi da 
„diskriminaciis yvela formis aRmofxvris Sesaxeb~ saqarTvelos kanonic. Sesabami-
sad, saqarTvelos kanonmdeblobiT, samuSao adgilebze garantirebulia genderu-
li Tanasworobis uzrunvelyofa. damsaqmebeli valdebulia uzrunvelyos Tanabari 
mopyroba qalisa da mamakacis muSaobis xarisxis Sefasebisas  da ar dauSvas diskri-
minacia genderis niSniT.166

aRsaniSnavia, rom 2017-2018 wlebis erovnul sasamarTlo praqtikaSi, 31 saqmidan 
mxolod 3 saqmeSi iyo miTiTeba dasaqmebis sferoSi sqesis niSniT savaraudo diskri-
minaciaze. kerZod, orsulobis niSniT diskriminaciis Sesaxeb baTumis saqalaqo sa-
samarTlosa da quTaisis saapelacio sasamarTlos ganxiluli aqvs 2 saqme. sasamarT-
los gadawyvetilebebiT, mocemul saqmeebSi ar iqna dadgenili diskriminacia. erT 
saqmeSi ki, romelic exeboda samsaxuridan gaTavisuflebis Sesaxeb brZanebis ukano-
nobas, quTaisis saapelacio sasamarTlom gaiziara mosarCelis pozicia da saqmeSi 
daadgina sqesis niSniT diskriminacia. kvlevis miznebidan gamomdinare, mizanSewoni-

vember 1990. Note that the Handels- og Kontorfunktionaerernes Forbund i Danmark was acting on behalf of Birthe 
Vibeke Hertz.  

163 CJEU, C-438/99, Maria Luisa Jiménez Melgar v. Ayuntamiento de Los Barrios, 4 October 2001.  
164 https://www.echr.coe.int/Documents/Handbook_non_discri_law_ENG.pdf Ggv. 165.
165 saqarTvelo-evrokavSiris asocirebis Sesaxeb SeTanxmeba, muxli 239 (H).
166 jalaRania l., nadareiSvili T., genderuli diskriminacia Sromis urTierTobebSi, Tbilisi, 

2014, gv. 68.
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lia mokled mimovixiloT sasamarTlos Sefasebebi am davebTan mimarTebiT.

magaliTad, erT-erT saqmeSi167 mosarCele davobda, rom SromiTi urTierTobis 
Sewyvetis safuZvels warmoadgenda sqesis niSniT diskriminacia. kerZod, saqmis 
faqtobrivi garemoebebis mixedviT irkveva, rom mosarCelesa da mopasuxes Soris 
gaformebuli iyo SromiTi xelSekruleba. 2017 wlis 8 maiss, damsaqmebelma mas ac-
noba, rom kompaniis servisebis gaumjobesebisa da serviscentris samoqmedo teri-
toriis soflebSi korespondenciis swrafad Cabarebis mizniT, dasaqmebul pirs au-
cileblad unda waredgina `A~ kategoriis marTvis mowmoba, xolo marTvis mowmobis 
wardgenis vadad ki, mas daeniSna 2017 wlis 10 ivnisamde periodi. aRniSnul vadaSi 
mosarCelem ver SeZlo Sesabamisi dokumentis wardgena, ris Sedegadac damsaqmeblis 
brZanebiT, masTan Sewyda SromiTi xelSekruleba da igi gaTavisuflda dakavebuli 
Tanamdebobidan.

am saqmeSi, baTumis saqalaqo sasamarTlom ar daadginda diskriminaciuli niSniT mo-
pyrobis faqti. sasamarTlo daeyrdno mopasuxe mxaris mier warmodgenil mtkicebu-
lebas didi raodenobiT motoskuterebis SeZenis Taobaze da miiCnia, rom mosarCele 
Tanamdebobidan gaTavisuflda, radgan ver daakmayofila sakvalifikacio moTxo-
vna, romelic gamomdinareobda sawarmos teqnikuri ganviTarebis miznebidan. Sesaba-
misad, sasamarTlos SefasebiT, „aseT situaciaSi mopasuxis qmedeba, rom mosarCeles 
mosTxovos marTvis mowmoba da aseTi kvalifikaciis moTxovnis daukmayofilebisas, 
dakavebuli Tanamdebobidan gaaTavisuflos dasaqmebuli qali, ar warmoadgens dis-
kriminacias.~

aRniSnuli gadawyvetileba gasaCivrda quTaisis saapelacio sasamarTloSi. Aapelan-
ti sadavod xdida ara im garemoebas, rom mopedebi sWirdeboda Tu ara sawarmos, 
aramed im garemoebas, rom damsaqmebels yvela kurierisTvis ar mouTxovia `A~ ka-
tegoriis marTvis mowmobis wardgena.M mowmoba mosTxoves mxolod xelvaCauris ser-
viscentrSi dasaqmebul or qals, romlebic SemdgomSi gaTavisufldnen dakavebuli 
Tanamdebobebidan.

am saqmeSi quTaisis saapelacio sasamarTlom gansakuTrebuli yuradReba dauTmo 
gamoerkvia SromiTi xelSekrulebis Sewyvetas uZRoda Tu ara safuZvlad sqesis 
niSniT diskriminacia.A am mizniT, sasamarTlo siRrmiseulad miudga Seefasebina 
imyofeboda, Tu ara apelanti analogiur pirobebSi sapirispiro sqesis sxva dasa-
qmebul pirebTan mimarTebiT. kerZod, sasamarTlom gamoarkvia, rom organizaciam 
msgavsi sakvalifikacio moTxovna ar wauyena imave serviscentrSi dasaqmebul ma-
makac kuriers, romelic flobda `B~ kategoriis satransporto saSualebis marT-
vis mowmobas da marTavda sawarmos kuTvnil avtomobils. sasamarTlom gaugebrad 
da aramarTlzomierad miiCnia sawarmos moTxovna warmoedginaT „A~ kategoriis sa-
transporto saSualebis marTvis mowmoba mxolod dasaqmebul qalebs, miT umetes, 
Tu mxedvelobaSi miviRebT, rom amgvari kategoriis transportis marTva met sir-
TulesTan da mometebul safrTxesTan iyo dakavSirebuli. Sesabamisad, quTaisis sa-
apelacio sasamarTlos SefasebiT, mopasuxe mxarem apelanti sawarmoSi dasaqmebul 
mamakacTan SedarebiT araxelsayrel mdgomareobaSi aramarTlzomierad, legitimu-

167 quTaisis saapelacio sasamarTlos 2018 wlis 23 oqtombris gadawyvetileba, saqme #2/b-634-
2018. 
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ri miznis gareSe Caayena.A amdenad, sasamarTlom SromiTi xelSekrulebis Sewyvetis 
safuZvlad daadgina sqesis niSniT diskriminacia, am Sefasebis gasamyareblad sasa-
marTlom mxedvelobaSi miiRo is faqti, rom sakvalifikacio moTxovnebTan Seusaba-
mobis gamo samsaxuridan gaTavisuflebuli erT-erTi dasaqmebuli qali flobda „B~ 
kategoriis satransporto saSualebis marTvis mowmobas.

erT-erT saqmeSi168 mosarCelis ganmartebiT, SromiTi xelSekrulebis Sewyvetis 
safuZvels warmoadgenda orsulobis niSniT diskriminacia. mopasuxe mxarem uaryo 
orsulobis niSniT mis mimarT gansxvavebuli mopyrobis faqti da aRniSna, rom mo-
sarCele dasaqmebuli iyo sarezervo TanamSromlis Tanamdebobaze (maTi mtkicebiT, 
mas samuSao procesTan uwyveti kavSiri ar hqonda) da SromiTi urTierToba Sewyda 
gamosacdeli vadis gasvlis gamo.

„diskriminaciis faqtis gamoricxvis dasadastureblad, mopasuxe ganmartavs (ix.: 
sxdomis oqmi), rom misTvis cnobili iyo dasaqmebulis orsulobis Sesaxeb, roca 
jer kidev, 2015 wlis 01 noembers gaaformes axali xelSekruleba. aRniSnulidan ga-
momdinare, sasamarTlo ganmartavs, rom romc CaiTvalos mxareebs Soris dadebuli 
axali, 2015 wlis 01 noembris xelSekrulebiT gansazRvruli gamosacdeli vada kano-
nierad, gamosacdeli vadis ganmavlobaSi SromiTi xelSekrulebis (nebismier dros) 
Sewyvetis ufleba damsaqmeblis mxridan, gansaxilvel SemTxvevaSi, SezRudulia 
Sromis kodeqsis 37-e muxlis me-3 punqtis  „g~ qvepunqtiT, romlis Tanaxmadac, dauS-
vebelia SromiTi xelSekrulebis Sewyveta dasaqmebuli qalis mier Tavisi orsulo-
bis Sesaxeb dasaqmebulisTvis Setyobinebidan, am kanonis 36-e muxlis me-2 punqtis 
`z~ qvepunqtiT gansazRvruli periodis ganmavlobaSi, garda am muxlis pirveli pun-
qtis „b~- „e,~ „z,~ „T,~ „k~ da „m~ qvepunqtebiT gaTvaliswinebuli safuZvlebisa.

sasamarTlo ganmartavs, rom am normis danawesiT, dasaqmebulis mxridan Tavisi or-
sulobis Taobaze Setyobinebis valdebuleba gamomdinareobs iqedan, rom damsa-
qmeblisaTvis cnobili unda iyos es. Mmocemul SemTxvevaSi ki, damsaqmebeli Tavad 
aRiarebs, rom misTvis cnobili iyo dasaqmebulis orsulobis Taobaze jer kidev, 
2015 wlis 01 noembers. amdenad, dadgenilia, rom saqarTvelos Sromis kodeqsis me-9 
muxlis me-3 punqtiT gaTvaliswinebuli safuZvliT mosarCelis gaTavisufleba am 
garemoebidan gamomdinarec, arasworia.

marTalia, mopasuxes mosarCelis gaTavisuflebis safuZvlad miTiTebuli aqvs sa-
qarTvelos Sromis kodeqsis me-9 muxlis me-3 punqti, magram aseve, (sasamarTloSi) 
damatebiT miuTiTebs mxareebs Soris gaformebul 2016 wlis 20 ianvris SromiTi 
xelSekrulebis Sewyvetis Sesaxeb SeTanxmebaze. sasamarTlo aRniSnavs, rom mxareTa 
SeTanxmebiT SromiTi xelSekrulebis Sewyveta gaTvaliswinebulia kanoniTac. ker-
Zod, Sromis kodeqsis 37-e muxlis 1-li punqtis „e~ qvepunqtis Tanaxmad, SromiTi 
xelSekrulebis Sewyvetis erT-erTi safuZvelia mxareTa werilobiTi SeTanxmeba.

aRniSnulTan dakavSirebiT, sasamarTlo ganmartavs, rom mxareebs Soris gaforme-
buli 2016 wlis 20 ianvris SromiTi xelSekrulebis Sewyvetis Sesaxeb SeTanxmeba ar 
warmoadgens damoukidebel garigebas sxva saganze, igi ganxiluli da Sefasebuli 
unda iyos 2015 wlis 01 noembris xelSekrulebasTan erTad, es SeTanxmeba gansazR-

168 baTumis saqalaqo sasamarTlos 2017 wlis 28 aprilis gadawyvetileba saqmeze №2-1655/2016.



86

vravs am xelSekrulebis Sewyvetis Taobaze mxareTa SeTanxmebas.

sasamarTlom daadgina da gaiziara mosarCele n. g-s ganmarteba, rom 2016 wlis 20 ian-
vris SromiTi xelSekrulebis Sewyvetis Sesaxeb SeTanxmebaze xelmowerisas, igi ver 
acnobierebda mis arss, iyo ra orsulobis me-8 TveSi, ar icoda Tavisi uflebebis 
Sesaxeb da Seiyvanes SecdomaSi. amdenad, sasamarTlo ar iziarebs mopasuxis ganmar-
tebas, rom mosarCeles hqonda amis survili. sasamarTlom aRniSnuli faqtobrivi 
garemoeba, rom mosarCele mopasuxem Seiyvana SecdomaSi, garda mosarCelis ganmar-
tebisa, dadgenilad miiCnia im dadgenil faqtobrivi garemoebebis erTobliobiT, 
rogoricaa: mosarCelis orsuloba, gaTavisuflebis Semdeg, dRemde igi dausaqmebe-
lia, aseve is garemoebac, rom mas SeeZlo esargebla fasiani dekretuli SvebulebiT 
da ufaso SvebulebiTac. Llogikuria, mas rom scodnoda Tavisi uflebebis Sesaxeb, 
igi amas aucileblad gamoiyenebda. ra Tqma unda, damsaqmeblis mier masze am ufle-
bebis Sesaxeb ar ganmartebula, dasaqmebuli Secda SeTanxmebis Sinaarssa da saganSi 
da moawera mas xeli. Aamdenad, es SeTanxmeba ver CaiTvleba iuridiuli Zalis mqoned, 
Tan dasaqmebuli am safuZvliT, mxareTa SeTanxmebis gamo SromiTi xelSekrulebis 
Sewyvetis Sesaxeb, ar aris gaTavisuflebuli uflebamosili piris mier gamocemuli 
aqtis safuZvelze.

sasamarTlom gaiTvaliswina is garemoebac, rom mosarCele, rogorc fizikuri piri, 
mosarCelesTan SedarebiT `susti~ mxarea, adgili aqvs ra mocemul SemTxvevaSi, mxa-
reebis saxiT „sust~ da „Zlier~ mxares.

sasamarTlom dadgenilad cno, rom mopasuxem Sewyvita ra, mosarCelesTan gaforme-
buli SromiTi xelSekruleba, miuxedavad misi samarTlebrivi Sefasebisa, Kkanonie-
rebisa – mosarCelis mimarT damsaqmeblis mxridan ar hqonia adgili diskriminaciis 
faqts. amasTan dakavSirebiT unda ganimartos, rom mas – damsaqmebels SeeZlo ar 
gaeformebina 2015 wlis 01 noembers SromiTi xelSekruleba, iyo ra orsulobis me-
5 TveSi mosarCele da cnobili iyo es misTvis. 2015 wlis 02 ivnisis xelSekrulebas 
vada 2015 wlis 01 noembers gauvidoda da xelSekrulebis vadis gasvlis safuZvelze 
gaaTvisuflebda mas, amisi survili Tu eqneboda. Aamdenad, dadgenilia, rom mopasu-
xem Tavis mxriv Seasrula Tavisi saproceso movaleoba da warmodgenili argumen-
taciiT gamoricxa diskriminaciis faqti.~

sasamarTlos gadawyvetilebidan zemoT motanili vrceli amonaridi naTlad miu-
TiTebs, rom baTumis saqalaqo sasamarTlom mosarCelis moTxovna SromiTi xel-
Sekrulebis Sewyvetis Sesaxeb, SeTanxmebis baTilad cnobis nawilSi daakmayofila 
SromiTi urTierTobebis maregulirebel samarTlebriv normebze dayrdnobiT, 
Tumca, orsulobis niSniT diskriminaciis faqti sasamarTlom ar daadastura.Aam Se-
mTxvevaSi, baTumis saqalaqo sasamarTlom savaraudo diskriminaciuli mopyrobis 
Sefasebisas moixmo `diskriminaciis yvela formis aRmofxvris Sesaxeb~ saqarTve-
los kanoni da miuTiTa, rom orsulobis niSniT gansxvavebul mopyrobas gamoricxa-
vda is garemoeba, rom damsaqmebeli aRniSnulis Sesaxeb informirebuli iyo SromiTi 
xelSekrulebis ganaxlebuli vadiT dadebis periodSic. Sesabamisad, sasamarTlos 
SefasebiT, Tu damsaqmebels orsulobis niSniT diskriminacia hqonda ganzraxuli, 
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maSin masTan xelSekrulebasac mokle vadiT ganaaxlebda da SromiTi urTierTobac 
Sewydeboda am vadis amowurvis Sedegad.

kvlevis Sedegebma cxadyo, rom 2017-2018 wlebSi, sqesis niSniT diskriminacia fi-
gurirebda diskriminaciis Sesaxeb sasamarTloebis mier ganxilul saqmeTa saerTo 
raodenobis daaxloebiT, 9%-Si (3 saqme). aqedan, sqesis niSniT diskriminacia dasaq-
mebis sferoSi sasamarTlom daadastura mxolod erT saqmeSi, rac Seexeba orsulo-
bis niSniT diskriminacias, am niSnis safuZvelze gansxvavebuli mopyroba ar dadge-
nila arcerT saqmeSi. aqve unda aRiniSnos isic, rom sqesis niSniT savaraudo dis-
kriminaciaze miTiTeba gvxvdeba dasavleT saqarTvelos sasamarTloebis praqtikaSi 
(quTaissa da baTumSi). 
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seqsualuri Seviwroeba

seqsualuri Seviwroeba  da masTan brZola saerTaSoriso sazogadoebis gansakuTre-
buli yuradRebis sagans warmoadgens, rasac mowmobs araerTi saerTaSorisosamarT-
lebrivi dokumenti, romelic krZalavs Seviwroebas.

gaeros qalTa mimarT diskriminaciis yvela formis aRmofxvris Sesaxeb komitetis 
1989 wlis zogadi rekomendacia seqsualur Seviwroebas ganmartavs, rogorc qalTa 
mimarT Zaladobis formas. damatebiT, 1992 wlis R19 rekomendaciaSi, komiteti gen-
deruli niSniT Zaladobas sqesis niSniT diskriminaciis erT-erT formad miiCnevs 
da uTiTebs, rom: `samuSao adgilas Tanasworoba SesaZloa seriozulad dairRves, 
rodesac qali eqvemdebareba genderuli niSniT Zaladobas, rogoric aris seqsua-
luri Seviwroeba samuSao adgilze.~169 kerZod, qalTa diskriminaciis yvela formis 
aRmofxvris Sesaxeb gaerTianebuli erebis komitetis ganmartebiT, seqsualuri Se-
viwroeba aris `nebismieri Seuracxyofa, SeniSvna, xumroba, insinuacia an komentari 
piris Cacmulobaze, garegnobaze, asakze, ojaxur mdgomareobaze da a.S.; qedmaRlu-
ri an mamobrivi damokidebuleba, romelsac seqsualuri xasiaTis Sedegebi aqvs da 
adamianis Rirsebas akninebs; arasasurveli SeTavazeba an moTxovna, romelsac Tan 
erTvis faruli an Ria muqara; nebismieri uxamsi mzera an Jesti, romelic seqsualu-
robasTan aris dakavSirebuli da nebismieri fizikuri kontaqti rogoricaa, Sexeba, 
mofereba, Cqmeta an fizikuri Tavdasxma.~170  aqedan gamomdinare, komiteti mouwo-
debs, rom CEDAW konvenciis xelSemkvrel saxelwifoebs, miiRon samarTlebrivi da 
sxva relevanturi zomebi, raTa uzrunvelyon qalTa efeqturi dacva genderuli 
niSniT Zaladobisgan, samuSao adgilze seqsualuri Seviwroebis CaTvliT. amisaTvis 
saxelmwifoebma unda Seqmnan efeqtiani samarTlebrivi meqanizmebi, romelic moica-
vs rogorc samoqalaqo wesiT zianis anazRaurebisa da kompensaciis, ise sisxlissa-
marTlebrivi sanqciebis sakiTxebs.

aRsaniSnavia, rom CEDAW komitetma Tavis rekomendaciebSi saqarTvelos mimarT,171 
aRniSna seqsualuri Seviwroebis Sesaxeb kanonmdeblobis implementaciis araefe-
qturobaze da saqarTvelos mouwoda, SeemuSavebina da gaeZlierebina seqsualuri 
Seviwroebis prevenciisa da aRmofxvris efeqturi zomebi. 

seqsualuri Seviwroeba, rogorc qalTa mimarT Zaladobis forma, gaeros mdgradi 
ganviTarebis me-5 miznis pirveli niSnulia, romelic moiTxovs „qalebis da gogone-
bis mimarT Zaladobis yvela formis aRmofxvras sajaro da kerZo sferoebSi.~172

genderuli Tanasworobis miRwevis mizniT, seqsualuri Seviwroebis dagmobas 
agreTve, vxvdebiT evropis sabWos konvenciaSi „qalTa mimarT Zaladobisa da ojaxSi 
Zaladobis winaaRmdeg brZolisa da prevenciis Sesaxeb,~ romlis me-40 muxli aval-
debulebs mxareebs miiRon yvela sakanonmdeblo an saWiro zoma, rom seqsualuri Se-
viwroeba daeqvemdebaros sisxlis samarTlis an sxva saxis samarTlebriv sanqciebs, 
Sesabamisad, seqsualuri Seviwroeba daregulirebuli unda iqnas, rogorc samuSao 

169 http://nihr.freeuni.edu.ge/uploads/files/CEDAW%2019.pdf 
170 iqve.
171 https://www.refworld.org/country`CEDAW`GEO`525bd71d4,0.html
172 http://www.ungeorgia.ge/geo/sutainable_development_goals#.XOepduUzaUk
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adgilas, aseve sajaro sivrceSi.173

evrokavSiris samarTalSi, seqsualuri Seviwroebis amkrZalavi regualcia gvxvdeba 
2006/54/EC direqtivaSi,174 sadac aRniSnulia, rom adamianis Seviwroeba, maT Soris 
seqsualuri xasiaTis, warmoadgens qalisa da mamakacis Tanaswori mopyrobis prin-
cipis xelyofas. sagulisxmoa, rom saqarTvelosa da evrokavSirs Soris asocire-
bis SeTanxmebis ZalaSi Sesvlidan oTxi wlis vadaSi ganisazRvra, rom saqarTvelos 
SeemuSavebina iseTi sakanonmdeblo CarCo, romelic uzrunvelyofda qveyanaSi ma-
makacisa da qalis Tanabari SesaZleblobebisa da Tanabari mopyrobis principebis 
ganxorcielebas swored aRniSnuli direqtivis Sesabamisad.

saerTaSorisosamarTlebrivi aqtebiT dadgenili valdebulebis garda, erovnuli 
kvlevebis Sedegebmac araerTxel cxadyo, rom saWiro iyo seqsualuri Seviwroebas-
Tan brZolis kuTxiT, Sesabamisi sakanonmdeblo regulaciebis SemuSaveba. magali-
Tad, qalTaA organizaciis mier 2017 wels Catarebuli kvlevis Tanaxmad, saqarTve-
loSi seqsualuri Seviwroeba cxovrebis ganmavlobaSi, 5-dan 1 qals aqvs gamocdili, 
maT Soris 70%-s _ sajaro sivrceSi, 30%-s ki _ sxva adgilas.

yovelive zemoaRniSnulidan gamomdinare, saqarTvelos parlamentma 2019 wlis 3 
maiss, seqsualur SeviwroebasTan dakavSirebiT mxari dauWira sakanonmdeblo cvli-
lebaTa pakets, romlis mixedviTac cvlileba Sevida Semdeg oTx normatiul aqtSi: 
Sromis kodeqsSi, saxalxo damcvelis Sesaxeb kanonSi, administraciul samarTalda-
rRvevaTa kodeqssa da samoqalaqo saproceso kodeqsSi. sxva sityvebiT, rom vTqvaT, 
sakanonmdeblo doneze ganisazRvra seqsualuri Seviwroebis definicia da igi aikr-
Zala maT Soris, sazogadoebriv adgilebSi. Kkanonis efeqtianad aRrulebisaTvis ad-
ministraciul samarTaldarRvevaTa kodeqsiT gaTvaliswinebulia rogorc fuladi 
jarima, aseve, administraciuli patimroba.Ggarda aRniSnulisa, axali regulaciebis 
mixedviT, mniSvnelovnad gaizarda saxalxo damcvelis mandatic, romlis fargleb-
Sic, ombudsmens uflebamosileba eqneba mimarTos sasamarTlos da moiTxovos reko-
mendaciis Sesruleba Tu organizaciam ar gaiziara an ar upasuxa mis rekomendacias. 
amasTan, fizikur da iuridiul pirebs, ganesazRvraT valdebuleba 10 dRis vadaSi, 
saxalxo damcvels miawodon SemowmebisaTvis aucilebeli yvela cnoba, dokumenti 
da sxva masala. mniSvnelovani cvlilebaa isic, rom sasamarTlosadmi mimarTvis vada 
erT wlamde gaizarda.

saqarTvelos Sromis kodeqsis me-2 muxlis me-41 punqtis mixedviT, seqsualur Se-
viwroebad miiCneva piris mimarT arasasurveli seqsualuri xasiaTis qceva, rome-
lic miznad isaxavs an/da iwvevs misi Rirsebis Selaxvas da qmnis misTvis damaSinebel, 
mtrul, damamcirebel, Rirsebis Semlaxvel an Seuracxmyofel garemos. Kkanonis miz-
nebisTvis seqsualuri xasiaTis qcevas warmoadgens seqsualuri xasiaTis frazebis 
Tqma an/da mimarTva, genitaliebis Cveneba an/da seqsualuri xasiaTis sxva nebismie-
ri arasityvieri fizikuri qceva.

fsiqologiuri Zaladobis sxva formebisgan Seviwroebis gansxvavebisaTvis gasaTva-
liswinebelia, rom erTi mxriv, misTvis damaxasiaTebelia intensivoba. Seviwroeba 

173 https://matsne.gov.ge/ka/document/view/26422?publication=14
174 https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2006:204:0023:0036:EN:PDF 
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aris arasasurveli qceva, romelic iwvevs Rirsebis Selaxvas da mtruli an damam-
cirebeli garemos Seqmnas. Seviwroebas unda axasiaTebdes simZime, is unda aRwevdes 
simZimis garkveul zRvars, magram Tu qmedeba obieqturi da subieqturi perspeqti-
vidan Rirsebis Semlaxavia da amgvarive garemos qmnis, es sakmarisia Seviwroebis Se-
madgenlobis arsebobisTvis. Tu Seviwroveba gamoiwvevs fsiqikur tanjvas, igi imav-
droulad, sisxlis samarTlis danaSaulsac SeiZleba warmoadgendes, Tumca, es Ta-
visTavad sisxlis samarTlis kanonmdeblobis gareT misi regulirebis saWiroebas 
ar auqmebs, ramdenadac misi moqmedebis sfero ufro farToa, vidre mxolod fsi-
qikuri tanjvis gamowvevis SemTxvevebi. amasTan, samarTlebrivi dacvis saSualebebi 
sisxlis samarTalSi gansxvavdeba samarTlebrivi dacvis saSualebebisgan, romel-
sac magaliTad, „diskriminaciis yvela formis aRmofxvris Sesaxeb~ saqarTvelos ka-
noni iTvaliswinebs.

Seviwroebis meore ganmasxvavebeli niSani fsiqologiuri Zaladobis/Seuracxyo-
fisa da Rirsebis Semlaxavi qcevis ukve arsebuli sakanonmdeblo akrZalvebisgan, 
aris diskriminaciis safuZvlebis elementi – Rirsebis Selaxva xorcieldeba piris 
garkveul niSnebTan kavSirSi da swored maT ukavSirdeba Rirsebis Selaxva. es niSani 
ganasxvavebs Seviwroebas Rirsebis Semlaxveli/Seuracxmyofeli qmedebis sxva saka-
nonmdeblo regulirebisgan da xazs usvams mis kavSirs diskriminaciis akrZalvasTan, 
rac safuZvelia, rom Seviwroebis SemTxvevebzec dacvis igive saSualebebi gavrcel-
des, rac diskriminaciis sxva SemTxvevebSi aris xelmisawvdomi. imis gaTvaliswine-
biT, rom Seviwroebis arsi Seuracxmyofeli da damamcirebeli mopyrobis akrZalvaa, 
rac TavisTavad gavrceldeba Seuracxmyofel gamonaTqvamebze, calsaxaa, rom Se-
viwroebis regulireba marTlac warmoadgens konstituciurad dacul gamoxatvis 
TavisuflebaSi Carevas. Tumca, rogorc saqarTvelos sakonstitucio sasamarTlos 
kargad Camoyalibebuli praqtika adasturebs, `gamoxatvis Tavisufleba SeiZleba 
SeizRudos, rodesac gamoxatva kveTs zRvars, gamoxatvis Tavisuflebasa da sxvis 
uflebas Soris.~175 amdenad, is faqti, rom Seviwroebis regulireba iwvevs gamoxat-
vis TavisuflebaSi Carevas, am regulirebas ki ar gamoricxavs, aramed konfliqtur 
interesebs Soris balansis miRwevis saWiroebaze miuTiTebs.176

rogorc ukve aRvniSneT, seqsualuri Seviwroebis amkrZalavi konkretuli regula-
ciebi erovnul kanonmdeblobaSi mimdinare wels aisaxa, manamde ki, 2006 wlidan mo-
yolebuli, Seviwroeba rogorc diskriminaciis forma, akrZaluli iyo saqarTvelos 
Sromis kodeqsiT. Tumca, Seviwroebis definicia ar iyo saerTaSoriso standarte-
bTan Sesabamisi, ris gamoc praqtikaSi misi gamoyenebisas iqmneboda garkveuli sir-
Tuleebi. kerZod, iqidan gamomdinare, rom Seviwroebis ganmarteba eqceoda diskri-
minaciis akrZalvis definiciis qveS, Sesabamisad, ivaraudeboda, rom Seviwroebis 
dadasturebisTvis saWiro iyo zogadad, diskriminaciis testis Semadgeneli kompo-
nentis – komparatoris identificireba da maTgan gansxvavebuli mopyrobis mtkice-
ba, rac Seviwroebis dadgenisTvis ar aris saWiro.

175 saqarTvelos sakonstitucio sasamarTlos 2009 wlis 10 noembris N#1/3/421,422
 gadawyvetileba saqmeze, saqarTvelos moqalaqeebi – giorgi yifiani da avTandil ungiaZe 

saqarTvelos parlamentis winaaRmdeg.
176 lomTaTiZe e., diskriminaciuli Seviwroeba (SedarebiTsamarTlebrivi analizi), gv. 62-63, 

2017. ix.: https://osgf.ge/files/2017/Publications/_1.pdf
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sxvadasxva qveynis praqtika aCvenebs, rom sakanonmdeblo doneze, seqsualuri Se-
viwroebis definiciis ararsebobis pirobebSi, naklebia am sakiTxTan mimarTebiT mo-
qalaqeTa cnobierebis done, Sesabamisad, sasamarTlosadmi mimarTvianobac.177

seqsualuri Seviwroeba dasaqmebis adgilze sakmaod gavrcelebuli problemaa mTel 
msoflioSi,178 maT Soris saqarTveloSic. 

diskriminaciis Sesaxeb saqmeebze saerTo sasamarTloebis 2017-2018 wlebis praqti-
kis Seswavlam aCvena, rom seqsualuri Seviwroebis faqtebze mimarTvianoba naklebia 
saqarTveloSic. kerZod, mocemul saangariSo periodSi gaanalizebuli saqmeebidan, 
mxolod or saqmeSi davobda mosarCele, rom iyo SromiT urTierTobebSi seqsualu-
ri Seviwroebis msxverpli.A aqedan erT SemTxvevaSi, sasamarTlom miiCnia, rom saxeze 
iyo seqsualuri Seviwroebis faqti dasaqmebis sferoSi, xolo meore SemTxvevaSi ki, 
sarCeli ar dakmayofilda.K kvlevis miznebidan gamomdinare, erovnuli sasamarTlo 
praqtikis warmosaCenad mizanSewonilia mimovilixoT orive saqme. 

magaliTad, erT-erT saqmeSi,179 mosarCele davobda, rom is ganicdida seqsualur Se-
viwroebas uSualo xelmZRvanelis mxridan. kerZod, mosarCele miuTiTebda, rom mo-
pasuxe mis mimarT axorcielebda seqsualur Seviwroebas rogorc fizikuri, aseve, 
verbaluri formiT. verbaluri forma gamoixateboda sistematuri xasiaTis damam-
cirebel da Seuracxmyofel komentarebsa da replikebSi mosarCelis asakze, sqesze, 
pirad cxovrebaze, garegnobasa da CacmulobasTan dakavSirebiT, rac qmnida mtrul 
da damaSinebel garemos. rac Seexeba seqsualuri Seviwroebis fizikur formas, igi 
gamoixateboda xelmZRvanelis mxridan, karieruli winsvlisa da mfarvelobis sa-
nacvlod, sqesobrivi kontaqtis damyarebis araerTgzis SeTavazebaSi. aRniSnuli 
faqtebis gamo, T. s. iZulebuli gaxda daetovebina samsaxuri.

mopasuxis ganmartebiT, faruli audioCanaweri, romelsac mosarCele mxare eyrd-
noboda, saerTo konteqstis gareSe iyo warmodgenili, ar asaxavda realobas da ar 
iZleoda erTiani suraTis danaxvis saSualebas. amasTan, piradi saubris faruli 
Cawera, xolo Semdeg sasamarTloSi mtkicebulebis saxiT wardgena, ewinaaRmdegebo-
da saqarTvelos konstituciis me-20 muxliT garantirebul piradi cxovrebisa da 
piradi komunikaciis xelSeuvalobas, aseve, konstituciis me-16 muxls.

seqsualuri Seviwroebis faqtis dadgenis specifikisa da am mimarTulebiT, sasa-
marTlos praqtikis simwiris gaTvaliswinebiT, saxalxo damcvelma saqmis ganmixl-
vel mosamarTles warudgina sasamarTlos megobris mosazreba (Amicus Curiae),180 sa-
dac vrclad aris ganxiluli  seqsualuri Seviwroebis cnebis definicia, am faqtis 
gamovlenis testi da amgvari davebis ganxilvisas, mtkicebis tvirTis ganawilebis 
sakiTxi saerTaSoriso institutebis mier dadgenili standartebis Sesabamisad.

177 https://info.parliament.ge/file/1/BillReviewContent/213479?
178 evrokavSiris qveynebis statistika aCvenebs, rom yoveli meore qali seqsualuri Sevi-

wroebis msxverpli erTxel mainc yofila. amavdroulad, 32% aRniSnavs, rom Seviwroebis 
Camdeni misi kolega, zemdgomi an klienti iyo. (fundamentur uflebaTa saagento, 2015).

179 Tbilisis saqalaqo sasamarTlo 2017 wlis 21 martis gadawyvetileba, saqme N№2/17158-16.
180 saqarTvelos saxalxo dacmvelis 2017 wlis 17 martis sasamarTlos megobris mosazreba 

(13/3641) ix.: http://www.ombudsman.ge/uploads/other/4/4672.pdf.
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sasamarTlos megobris mosazrebaSi mimoxilulia gaerTianebuli samefos, avstriis, 
safrangeTis, amerikis SeerTebuli Statebis, germaniisa da islandiis kanonmdeblo-
ba, romlis mixedviTac ikrZaleba sqesis niSniT diskriminacia SromiT urTierTobe-
bSi rogorc sajaro, aseve, kerZo sferoSi.

mtkicebis tvirTis gaanalizebasTan dakavSirebiT, saxalxo damcvelma aRniSna, 
rom `seqsualuri Seviwroebis SemTxvevebSi, moqmedebs pasuxismgeblobis samkuTxe-
dovani principi. es iseTi SemTxvevaa, rodesac seqsualuri Seviwroebis Camdeni da 
samsaxuris xelmZRvaneli sxvadasxva pirebia. aseT SemTxvevaSi, msxverpls SeuZlia 
sasamarTloSi orive mxaris mimarT daayenos pasuxismgebloba. Semaviwroveblis pa-
suxismgebloba mis mier Cadenili qmedebiT Semoifargleba, xolo samsaxuris ufro-
sis pasuxismgebloba ki gamoixateba umoqmedobaSi. anu mas evaleboda SeemuSavebina 
iseTi samuSao politika da Seeqmna imgvari samuSao garemo, rac prevenciuli xa-
siaTis matarebeli iqneboda.G garda amisa, arsebobs SemTxvevebi, gansaxilveli sa-
qmis msgavsad, rodesac savaraudo seqsualuri Seviwroebis Camdeni da samsaxuris 
xelmZRvaneli erTi da igive pirovnebaa. aseT SemTxvevaSi, misi pasuxismgebloba 
izrdeba da moicavs rogorc Semaviwroveblis, ise samsaxuris ufrosis wil pasuxis-
mgeblobas.181 amerikis SeerTebuli Statebis uzenaesi sasamarTlos ganmartebiT, 
samsaxuris xelmZRvanelobis pasuxismgebloba dgeba im SemTxvevaSi, Tu igi seqsua-
luri Seviwroebis damadasturebeli mtkicebulebebis sapirwoned ver warmoadgens 
mtkicebulebebs imis Taobaze, rom samsaxurs SemuSavebuli hqonda seqsualuri Se-
viwroebis prevenciisTvis aucilebeli wesebi da dasaqmebulebi jerovnad iyvnen in-
formirebulni maTi uflebebisa da dacvis saSualebebis Sesaxeb.~182

saxalxo damcvelma gansakuTrebulad aRniSna is garemoeba, rom seqsualuri Se-
viwroebis SemTxvevebi, rogorc wesi, gamoirCeva farulobiT da xilulia mxolod 
aqtorisa da msxverplisaTvis, Sesabamisad, ganuzomlad rTuldeba mowmeebis an/da 
materialuri mtkicebulebebis mopoveba da sasamarTlosTvis warmodgena. Sesaba-
misad, qmedebis Cadenis varaudis warmosaSobad, mtkicebis SedarebiT dabali stan-
darti moqmedebs.

vinaidan mopasuxe mxaris erT-erT mTavar arguments mosarCelis mier mopovebuli 
faruli audioCanaweris dauSveblad cnoba warmoadgenda, am sakiTxTan dakavSire-
biT, saxalxo damcvelma moixmo saqarTvelos uzenaesi sasamarTlos mniSvnelova-
ni ganmarteba, romlis Tanaxmadac: `Tu faruli Canaweri erTaderTi gzaa sakuTari 
uflebis dasacavad, imis gamo, rom sxvagvarad piri sakuTar uflebas ver daicavs an 
arsebobs realuri saSiSroeba yvela sxva mtkicebulebis ganadgurebis, aseT viTa-
rebaSi faruli Canaweris gziT mtkicebulebis Seqmna dasaSvebia.~183

zemoaRniSnulis gaTvaliswinebiT, saxalxo damcvelma mizanSewonilad miiCnia mo-
cemuli saqmis ganxilvisas, sasamarTlos yuradReba gaemaxvilebina mosarCelesTan 

181 European Gender Equality Law Review – No.2/2011.P.10.
182 The Supreme Court of the United States In Faragherv.City of Boca Raton, No.97-282, June 26, 1998 and Burlington 

Industries, Inc. v. Ellerth no.97-569, June 26, 1998.
183 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis ganmarteba samoqalaqo 

saqmeSi piradi Sexvedrisas ganxorcielebuli saubris faruli audioCanaweris dauSvebel 
mtkicebulebad miCnevis Taobaze (ix.: saqme as-1155-1101-2014).
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mimarTebiT, Tu ramdenad warmoadgenda mopasuxe Zalauflebis berketebis mqone 
pirs, romelsac SeeZlo samsaxurebrivi gavlenis gamoyenebiT daeTrguna mosarCe-
lis neba da amiT gamowveuli konformizmis xarjze ganexorcielebina seqsualuri 
Seviwroeba. amasTan, mxareTa interesebs Soris gonivruli balansis miRwevis mizniT, 
samarTlebriv sikeTeTa awon-dawonvis gziT, faruli audioCanaweris mtkicebule-
bad dasaSvebobis sakiTxis ganxilvisas, sasamarTlos unda Seefasebina, warmodgeni-
li Canaweri iyo Tu ara TviTdaxmarebis erTaderT gza, romelic iZleoda samoqala-
qo pasuxismgeblobis dakisrebis saSualebas mxolod da mxolod mopasuxisTvis.

winamdebare saqmeSi sasamarTlom gaiziara saxalxo damcvelis mier warmodgenili 
sasamarTlo megobris mosazreba da daadgina, rom SromiTi urTierTobis Sewyvetis 
safuZveli iyo seqsualuri Seviwroeba. sasamarTlom seqsualuri Seviwroebis fa-
qtis dadgenisas, ixelmZRvanela saqarTvelos Sromis kodeqsis me-2 muxlis me-3 da 
me-4 nawilebis, `genderuli Tanasworobis Sesaxeb~ saqarTvelos kanonis me-6 muxlis 
1-li nawiliT, agreTve, gaeros `qalTa mimarT diskriminaciis yvela formis aRmo-
fxvris Sesaxeb~ konvenciis safuZvelze Seqmnili komitetis N#19 komentariTa da 
evrokavSiris antidiskriminaciuli direqtivebiT. kerZod,  sasamarTlom aRniS-
na, rom: `seqsualuri Seviwroeba Seviwroebis erT-erTi specifikuri gamovlinebis 
formaa. seqsualuri Seviwroebis ori forma arsebobs. 1. Quid Pro Quo anu momsaxure-
ba momsaxurebis sanacvlod, romelic iTvaliswinebs seqsualuri xasiaTis moTxo-
vnis arsebobas qmedebaSi; 2. mtruli samuSao garemo, rodesac samuSao adgilze da-
maSinebel, Seuracxmyofel pirobebs qmnis.~

mocemul SemTxvevaSi, seqsualuri Seviwroebis faqtis dadgenisas, Tbilisis saqala-
qo sasamarTlom ganmarta Semdegi: `SromiTi urTierTobisas, dasaqmebuli valdebu-
lia piradad da keTilsindisierad Seasrulos samuSao, daemorCilos damsaqmeblis 
mier dadgenil Sinaganawess, xolo damsaqmebeli valdebulia uzrunvelyos kanoniT 
da mxareTa SeTanxmebiT gaTvaliswinebuli Sromis pirobebi. es ukanaskneli, Tavis 
TavSi gulisxmobs damsaqmeblis movaleobas – uzrunvelyos dasaqmebuli xelSekru-
lebis pirobebis Sesabamisi, konkretuli samuSaoTi, Seqmnas Sromis jansaRi da usa-
frTxo pirobebi da gaswios zedamxedveloba am pirobebis dacvaze. jansaRi da usa-
frTxo garemos Seqmna ki, aseve gulisxmobs dasaqmebulebis dacvas samsaxurebrivi 
urTierTobis dros, yovelgvari Seviwroebisagan, romelic momdinareobs, Tundac 
imave sawarmoSi dasaqmebuli sxva mosamsaxureebisagan, ganurCevlad maT mier daka-
vebuli Tanamdebobisa.

sasamarTlo kidev erTxel aRniSnavs, rom Seviwroeba saxezea, rodesac xdeba calkeu-
li piris mimarT sxvebTan SedarebiT araxelsayreli garemos Seqmna. Kkonkretul 
SemTxvevaSi, Seviwroeba vlindeba iseT formebSi, rogoricaa: arasasiamovno mze-
ra, Seuracxmyofeli xumroba an SeniSvna, miuRebeli komentari, piris izolireba, 
usamarTlo kritika, arasasurveli fizikuri kontaqti, uxamsi SeTavazeba.A amitom, 
mizanSewonilia Seviwroebis ganmartebisas, aqcenti gakeTdes swored am maxasiaTe-
blebze. Aaqve sasamarTlo miuTiTebs, rom yvela miniSneba, SeTavazeba, komplimenti, 
SeniSvna da a.S. negatiuri SeiZleba sulac ar iyos. Mmagram, zogierTi komplimenti 
utaqtoa, adamians uxerxul mdgomareobaSi agdebs da masSi sircxvilis gancdas 
aCens. Uufro metic, savsebiT SesaZlebelia, rom xelmZRvaneli pirebi Zalauflebis 
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mopovebis Semdeg naklebad uweven angariSs garSemomyofTa emociebs da dasaqmebis 
adgilebze impulsurad arRveven eTikur normebs.

sasamarTlo, aseve miuTiTebs, rom am SemTxvevaSi, mopasuxem mosarCele Caayena ara-
xelsayrel pirobebSi, rasac Sedegad mohyva dasaqmebulis mier SromiTi urTierTo-
bis Sewyveta.

rac Seexeba pasuxismgeblobis dakisrebas mopasuxis mier Cadenili qmedebis gamo 
sasamarTlo aRniSnavs, rom Tavad mosarCelis uflebaa airCios, aRniSnulTan daka-
vSirebiT pasuxismgebloba mosTxovos uSualod qmedebis Camden pirs Tu damsaqme-
bels, romlis valdebulebaa SromiTi urTierTobis dros uzrunvelyos usafrTxo 
da jansaRi garemos Seqmna.~

sasamarTlom winamdebare saqmeSi seqsualuri Seviwroebis faqtis dadgenisas, mar-
Tebulad ixelmZRvanela erovnuli kanonmdeblobiTa da saerTaSoriso relevantu-
ri standartebiT, Sesabamisad, sasamarTlom mosarCelis moTxovna moraluri zianis 
nawilSic srulad daakmayofila.184 

2017-2018 wlebSi, sasamarTlo praqtikaSi seqsualur SeviwroebasTan dakavSirebiT 
Segvxvda kidev erTi saqme, sadac sasamarTlom ar daadgina seqsualuri Seviwroeba. 
am saqmeSi185 mosarCele, romelic erT-erT dawesebulebaSi generaluri direqto-
ris TanaSemwis pozicias ikavebda, samsaxuridan gaTavisuflda Sromis kodeqsis 
37-e muxlis pirveli nawilis `T~ qvepunqtiT gaTvaliswinebuli safuZvliT (Sro-
mis SinaganawesiT dakisrebuli valdebulebis Seusruleblobis gamo). mosarCele 
acxadebda, rom SromiTi xelSekrulebis Sewyvetis Sesaxeb brZaneba iyo ukanono da 
amasTan, misi ganmartebiT, is ganicdida xelmZRvaneli piris mxridan seqsualur 
Seviwroebas. aRsaniSnavia, rom davis sagnad m. T-m mkafiod miuTiTa mxolod sayve-
duris gamocxadebisa da samsaxuridan gaTavisuflebis brZanebebis baTilad cnoba 
da kompensaciis dakisreba, Sesabamisad, calke sasarCelo moTxovnis sagnad mas ar 
miuTiTebia seqsualuri Seviwroebis faqtis dadgena. aqedan gamomdinare, Tbilisis 
saqalaqo sasamarTlom miiCnia, rom am nawilSi sasamarTlo mokle msjelobiT unda 
Semofarguliyo. 

„marTalia, mosarCele uTiTebs, rom mis mimarT ganxorcielebuli aRniSnuli Ro-
nisZiebebi diskriminaciis Sedegia, Tumca, is calke sasarCelo moTxovnad ar ayali-
bebs diskriminaciis faqtis dadgenis sakiTxs, risi saSualebac mas hqonda rogorc 
saqarTvelos samoqalaqo saproceso kodeqsis Sesabamisi muxlebiT, aseve „diskri-
minaciis yvela formis aRmofxvris Sesaxeb~ saqarTvelos kanonis me-10 muxliT; Se-
sabamisad, sasamarTlo mxolod mokle msjelobiT Semoifargleba winamdebare sar-
CelSi, diskriminaciis Semadgenlobis Taobaze dasabuTebis warmoCenisas.~

marTalia, sasamarTlom gaakeTa daTqma, rom mokled imsjelebda SesaZlo diskrimi-
naciul mopyrobaze, Tumca, am konteqstis WrilSi ganxilvis gareSe ar dautovebia 
saqmeSi warmodgenili mtkicebulebebi.

184 aRsaniSnavia, rom Tbilisis saqalaqo sasamarTlos mocemuli gadawyvetileba Tbilisis 
saapelacio sasamarTlom ZalaSi datova.

185 Tbilisis saqalaqos sasamarTlos 2017 wlis 14 Tebervlis gadawyvetileba saqmeze 2/8361-16.
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„mosarCeles diskriminaciuli mopyrobis faqtis arsebobis dasturad warmodgeni-
li aqvs mxolod faruli videoCanaweri (msjeloba aRniSnuli Canaweri mtkicebule-
bad daSvebisa da saqmeze darTvis Sesaxeb ixileT 2016 wlis 27 seqtembris sxdomis 
oqmSi s.f. 140) generaluri direqtoris pirad mZRolTan (romelic saqmes daerTo 
im mizeziT, rom mosarCele moqmedebda TviTdaxmarebis farglebSi da mas ar gaaCn-
da sxva alternatiuli SesaZlebloba daecva Tavisi uflebebi, rac SesabamisobaSia 
saqarTvelos uzenaesi sasamarTlos ganmartebasTan, romlis mixedviTac, kanonis 
darRveviT mopovebuli mtkicebuleba sasamarTlos mier SesaZlebelia gaxdes da-
saSvebi Tu piri TviTdaxmarebis farglebSi moqmedebs da faruli Canaweris gakeTe-
ba erTaderTi gzaa sakuTari uflebis dasacavad). aRniSnuli mtkicebulebis Sina-
arsidan ar dasturdeba i. k-s mxridan seqsualuri Seviwroeba. amasTan, mowmis saxiT 
dakiTxulma piradma mZRolma uaryo i. k-s mxridan mosarCelis misamarTiT raime ga-
daWarbebuli yuradRebis gamovlena an masze zewolis faqtebi. Ggarda amisa, saqmes 
erTvis dawesebulebis TanamSromlebis koleqtiuri gancxadeba, sadac uaryofilia 
i. k-s nasvam mdgomareobaSi samsaxurSi gamocxadebisa da raime saxis zewolis arsebo-
bis raime faqti. Aaseve, sarCels erTvis mosarCelis mier i. k-sTan 2016 wlis 10 ianvars 
gagzavnili mokle teqsturi Setyobineba, sadac mosarCele mis mimarT gamoxatavs 
pativiscemas da axasiaTebs dadebiTad. aRniSnulis sawinaaRmdego mtkicebuleba ki 
mosarCeles ar warmoudgenia. marTalia, sasamarTlo iTvaliswinebs im garemoebas, 
rom diskriminaciuli mopyrobis faqtis dadgenis moTxovnisas, rTulia damadas-
turebeli mtkicebulebebis mopoveba, Tumca aseve ganmartavs, rom gaumarTlebe-
lia mosarCele srulad gaTavisufldes mtkicebulebaTa warmodgenis valdebule-
bisgan, vinaidan sasamarTlo moklebulia SesaZleblobas daakmayofilos moTxovna 
mxolod mosarCelis ganmartebis safuZvelze, maSin roca ar arsebobs faqtis dama-
dasturebeli raime mtkicebuleba.~

mocemul saqmeSi sasamarTlom baTilad cno SromiTi xelSekrulebis Sewyvetis 
Sesaxeb brZaneba im safuZvliT, rom mosarCelis mier Sromis SinaganawesiT dakisre-
buli valdebulebis Seusrulebloba Tavisi xarisxiTa da xasiaTiT, sasamarTlos 
SefasebiT, Seesabameboda ufro msubuq disciplinur saxdels, vidre samsaxuri-
dan daTxovna iyo. Aam saqmeSi sagulisxmoa is faqti, rom gadawyvetilebaSi naTlad 
ar Cans, sasamarTlo konkretulad afasebs  seqsualur Seviwroebas Tu raime niS-
niT diskriminaciuli mopyrobis faqts, romelTa samarTlebrivi Semadgenloba gan-
sxvavdeba. magaliTad, sasamarTlom msjelobisas miuTiTa, rom  „mosarCeles unda 
daesabuTebina, rom swored daculi niSnis gamo moepyrnen gansxvavebulad.~ maSin 
rodesac „piris niSnebi (maT Soris, daculi niSnebi – rasa, warmomavloba, sqesi da 
a.S.) am koncefciisTvis [seqsualuri SeviwroebisTvis] ar iyo mniSvnelovani, radgan 
rogorc mobingis/moraluri Seviwroebis fsiqologi mkvlevarebi aRniSnavdnen, ne-
bismieri adamiani SeiZleba gaxdes sistemuri damcirebis da Seuracxyofis msxver-
pli misi maxasiaTeblebis miuxedavad.“186

Sejamebis saxiT, SeiZleba iTqvas, rom seqsualuri Seviwroebis cnebis sakanonmde-
blo doneze regulirebis ararseboba garkveulwilad, sasamarTlo praqtikaSi iwve-
vda am koncefciis arajerovan gamoyenebas. amasTan, kvlevis Sedegebma aCvena isic, 
rom sasamarTlo praqtikaSi am kuTxiT mimarTvianoba sakmaod dabalia. magali-

186 lomTaTiZe e., diskriminaciuli Seviwroeba (SedarebiTsamarTlebrivi analizi), gv. 56, 2017. 
ix.: https://osgf.ge/files/2017/Publications/_1.pdf
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Tad, jer kidev, 2014 wels saqarTvelos Sromis bazarze genderuli diskriminaciis 
Sesaxeb kvlevaSi187 aRniSnulia, rom gamokiTxulTa 3% (sul gamoikiTxa 1364 respo-
denti) acxadebda, rom bolo 12 Tvis ganmavlobaSi daeqvemdebara Seviwroebas dasa-
qmebis adgilze. amasTan, kvlevis avtorTa mosazrebiT, gamokiTxvis farglebSi das-
mul sxva kiTxvebze miRebuli pasuxebis analizi miuTiTebda, rom savaraudod, 3%-
ze meti respodenti iyo Seviwroebis msxverpli. Tu gaviTvaliswinebT,  seqsualur 
SeviwroebasTan brZolis kuTxiT, 2019 wlis 3 maiss, saqarTvelos parlamentis mier 
miRebul axal regulaciebs, SegviZlia vivaraudoT, rom aRniSnul sakiTxze gaizr-
deba mosaxleobis informirebulobis done, Sesabamisad, sasamarTlosadmi mimarT-
vianobac, rac Tavis mxriv, xels Seuwyobs amgvari kategoriis davebze erTgvarovani 
sasamarTlo praqtikis Camoyalibebas.

seqsualuri orientacia da genderuli identoba

seqsualuri orientacia gulisxmobs „TiToeuli adamianis unars – Rrma, emociu-
ri, mgrZnobiare da seqsualuri mijaWvuloba da intimuri damokidebuleba igrZnos 
gansxvavebuli an imave an erTze meti genderis adamianis/ebis mimarT.188

seqsualuri orientaciis safuZvliT, diskriminaciis saqmeebSi individi arasaxar-
bielo mopyrobis obieqti xdeba imis gamo, rom igi gei, lesboseli an biseqsualia.189

evropis ministrTa komitetis rekomendacia CM/Rec (2010)5 seqsualuri orientaciis 
da genderuli identobis  safuZvelze diskriminaciis aRmofxvris Sesaxeb, pirdapir 
ambobs, rom ministrTa komiteti, evropis sabWos wesdebis me-15 `b~ muxlis fargle-
bSi `aRiarebs ra, rom lesboseli, gei, biseqsuali da trasgenderi adamianebi sauku-
neebis ganmavlobaSi iyvnen da dResac arian homofobiis, transfobiisa da sxvadasxva 
saxis Seuwynareblobisa da diskriminaciis msxverplni (maT Soris, maTsave ojaxeb-
Si), rogoricaa kriminalizacia, marginalizacia, socialuri gariyva da Zaladoba 
seqsualuri orientaciisa da genderuli identobis safuZvelze da rom aRniSnuli 
jgufis mier adamianis uflebebiT sargeblobis uzrunvelsayofad konkretuli qm-
debebia saWiro.~190

aRsaniSnavia, rom evropuli konvenciis me-14 muxli dacul safuZvelTa Soris `seq-
sualur orentacias~ ar moixseniebs, magram evropulma sasamarTlom daadgina, rom 
igi moiazreba `sxva~ safuZvlebs Soris. strasburgis sasamarTlos araerT saqmeSi 
aqvs namsjeli seqsualur orientaciasTan dakavSirebiT saqmeebze mTavrobis mxri-
dan Carevis akrZalvaze, konvenciis me-14 muxlisa da me-8 muxlis farglebSi, rome-
lic exeba piradi cxovrebis uflebas. 

187 Bendeliani N., Turk P., Amashukeli M., Khechuashvili L., Report paper of the study `Gender Discrimination in Geor-
gian Labour Market,~ 2014, p. 50.

188 es farTod aRiarebuli ganmarteba aRebulia  „ioguakartas principebidan – adamianis ufle-
baTa saerTaSoriso samarTlis gamoyenebis Sesaxeb seqsualuri orientaciisa da genderuli 
identobis mimarT,~ marti, 2007.

189 saxelmZRvanelo diskriminaciis akrZalvis evropuli samarTlis Sesaxeb, evropis sabWo, 2013, 
gv. 103.

190 http://women.ge/data/docs/publications/CM_reccomendation_SOGI.pdf
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magaliTad, saqmeSi karneri avstriis winaarmdeg, naTlad Cans, rom pirad cxovre-
baSi, kerZod, seqsualur cxovrebaSi Carevis gamarTleba Zalze rTulia. aRniSnuli 
saqme exeboda erovnuli kanonmdeblobis ganmartebas (qiravnobis aqtis me-14 Tavi), 
romlis Tanaxmadac, naTesavi an `cxovrebis Tanamgzavri~ avtomaturad xdeboda 
gardacvlili meijaris uflebamonacvle saijaro xelSekrulebaSi. ganmcxadebeli 
cxovrobda Tavis partniorTan – ZiriTad meijaresTan erTad, romelic gardaicva-
la. erovnulma sasamarTloebma samarTlebrivi norma imgvarad ganmartes, rom mas-
Si homoseqsuali wyvili ar moiazres, Tumca, igi vrceldeboda heteroseqsual wy-
vilze, romlebic qorwinebaSi ar iyvnen. mTavrobam aRiara, rom es iyo gansxvavebuli 
mopyroba seqsualuri orientaciis safuZvelze, magram igi amtkicebda, rom aseTi 
mopyroba gamarTlebuli iyo im tradiculi ojaxebis dasacavad, romlebic kargavd-
nen TavianT sacxovrebels. evropulma sasamarTlom daadgina, rom miuxedavad imisa, 
rom tradiciuli ojaxebis dacva kanonieri mizania, `saxelmwifosTvis miniWebuli 
Sefasebis farglebi viwroa, roca gansxvavebuli mopyrobis safuZvelia sqesi an seq-
sualuri orientacia.~ evropulma sasamarTlom damatebiT aRniSna: ̀ proporciulo-
bis principi mxolod imas ar niSnavs, rom SerCeuli RonisZieba Sesabamisia miznis mi-
saRwevad.~ aseve, unda Candes, rom dasaxuli miznis misaRwevad aucilebelia adamian-
Ta garkveuli kategoriis – am SemTxvevaSi, homoseqsualebis amoricxva qiravnobis 
aqtis me-14 Tavis moqmedebis farglebidan.~ amgvarad, evropulma sasamarTlom da-
adgina, rom moxda diskriminacia, radgan tradiciuli ojaxebis dasacavad saxelmwi-
fos SeeZlo iseTi RonisZiebebi gaetarebina, riTac homoseqsualebs arasaxarbielo 
mdgomareobaSi ar Caayenebdnen.191

strasburgis sasamarTlos miRebuli aqvs araerTi precedentuli gadawyvetileba, 
romelic ukavSirdeba seqsualuri orientaciis niSniT savaraudo diskriminacias 
Svilad ayvanisa da meurveobis sakiTxebTan mimarTebiT.

saqmeSi e. b. safrangeTis winaaRmdeg,192 momCivans uari eTqva bavSvis Svilad ayva-
nis gancxadebaze im safuZvliT, rom mis ojaxSi mamakacis funqcias aravin asruleb-
da. erovnuli kanonmdebloba martoxela mSoblebs bavSvis Svilad ayvanis nebarTvas 
aZlevda. evropulma sasamarTlom daadgina, rom xelisuflebis organoebis gadawyve-
tileba upirvelesad, ganpirobebuli iyo im faqtiT, rom momCivani sxva qalTan erTad 
cxovrobda da masTan seqsualuri urTierToba hqonda. Sesabamisad, evropulma sasa-
marTlom daaskvna, rom moxda diskriminacia seqsualuri orientaciis gamo.

saqmeSi p. v. espaneTis winaaRmdeg,193 momCivani, qirurgiuli gziT qalad qceuli 
transseqsuali, adre daqorwinebuli iyo da Svili hyavda. ganqorwinebis samarTa-
lwarmoebisas gadawyda, rom bavSvi dedasTan rCeboda, magram masze mzrunveloba 
orive mSobels erToblivad ekisreboda. mamisTvis ganisazRvra SvilTan Sexvedris 
sqema. ori wlis Semdeg ganmcxadeblis yofilma colma moiTxova mamisTvis mSoblis 
pasuxismgeblobebi CamoeSorebinaT da mas SvilTan yovelgvari kontaqti Seewyvita, 
radgan igi genderis Secvlis procedurebs itarebda. evropulma sasamarTlom xazi 
gausva, rom erovnulma sasamarTloebma gadawyvetilebaTa miRebisas, gaiTvaliswi-

191 saxelmZRvanelo diskriminaciis akrZalvis evropuli samarTlis Sesaxeb, evropis sabWo, 2013, 
gv. 105. 

192 e. b. safrangeTis winaaRmdeg (E.B. v. France), didi palata, #43546/02,  ianvari, ECHR 2008.
193 p. v. espaneTis winaaRmdeg (P.V. v. Spain),  #35159/09, 30 noemberi, ECHR 2010.
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nes ganmcxadeblis emociuri aramdgradoba, rac mtkicdeboda eqspert-fsiqologis 
angariSiT, aseve safrTxe, rom es aramdgradoba SesaZloa bavSvzec gadasuliyo, ro-
melic Sidasaxelmwifoebrivi samarTalwarmoebis dawyebisas iyo 6 wlis da SesaZloa 
misi fsiqikuri wonasworoba daerRvia. erovnul sasamarTloebs ganmcxadeblisT-
vis ar CamourTmeviaT mSoblis uflebebi da SvilTan kontaqtis saSualeba, rogorc 
amas deda iTxovda, nacvlad amisa, mas bavSvis naxvis axali sqema Seudgines, romelic 
mudmivad gadaisinjeboda eqspertis angariSSi miTiTebuli rekomendaciebis Sesaba-
misad. Sidasaxelmwifoebrivi sasamarTloebis argumentebidan irkveoda, rom momCi-
vnis transseqsualizmi ar yofila gadamwyveti faqtori SvilTan kontaqtis sawyisi 
sqemis Sesacvlelad, es bavSvis interesebiT iyo ganpirobebuli. sasamarTloebma 
maTi urTierTobisaTvis ufro SezRuduli forma moZebnes, raTa bavSvi TandaTan 
SesCveoda mamis genderis cvlilebas. Sesabamisad, evropulma sasamarTlom daas-
kvna, rom evropuli konvencia ar darRveula.194

strasburgis sasamarTlos ganxiluli aqvs iseTi saqmeebic, romlebic exeboda se-
qsualuri orientaciis niSniT devnil TavSesafris maZieblebs. magaliTad, saqmeSi 
o. m. ungreTis winaaRmdeg,195 momCivani iyo iranis respublikis moqalaqe, romelic 
iTxovda TavSesafars seqsualuri orientaciis niSniT devnis safuZvelze. ungreT-
Si igi daakaves identobis dadasturebis SeuZleblobis da qveyanaSi kanonierad dar-
Cenis uflebis arqonis gamo. evropulma sasamarTlom daadgina, rom xelisuflebis 
organoebma ver ganaxorcieles momCivnis sakmarisad individualurad Sefaseba, ra-
sac moiTxovda erovnuli kanonmdebloba. sasamarTlom miuTiTa, rom TavSesafris 
maZieblis dakavebisa da droebiTi ganTavsebis centrSi gadayvanisas, sadac igi ga-
nekuTvneba mowyvlad pirTa jgufs, xelisuflebis Sesabamisma organoebma saTanado 
yuradRebiT unda uzrunvelyon, rom igi kvlav aRar daeqvemdebaros iseT mopyro-
bas, romelsac igi gamoeqca warmoSobis qveynidan.M mocemul saqmeSi, strasburgis sa-
samarTlom xazgasmiT aRniSna, rom xelisuflebis organoebma ar gaiTvaliswines Tu 
ramdenad usafrTxo iyo  TavSesafris maZieblis ganTavseba sxva dakavebul pirebTan 
erTad, romelTa umetesobac iyvnen warmoSobiT iseTi qveynebidan, sadac gavrcele-
bulia kulturuli an/da religiuri Sexedulebebidan gamomdinare uaryofiTi gan-
wyoba amgvari kategoriis pirTa mimarT. Sesabamisad, am saqmeSi evropulma sasamarT-
lom daadgina daarRveva. 

TavSesafris maZieblebis seqsualur orientaciasTan dakavSirebiT ganxiluli aqvs 
saqmeebi marTlmsajulebis evropul sasamarTlosac. magaliTad, saqmeSi A and Others 
v. Staatssecretaris van Veiligheid en Justitie v. Staatssecretaris van Veiligheid en Justitie,196 sasa-
marTlom ganmarta evrokavSiris standartebis Sesabamisad, Tu rogor unda daezus-
tebinaT xelisuflebis Sesabamis organoebs TavSesafris maZiebelTa seqsualuri 
orientacia. evrokavSiris 2004/83/EC da 2005/85/EC direqtivebi adgenen im minimalur 
moTxovnebs, romlebsac unda akmayofilebdes mesame qveynis moqalaqe, imisaTvis, 
rom mas mieniWos ltolvilis statusi. Sesabamisad, aRniSnuli regulaciebi gansa-

194 saxelmZRvanelo diskriminaciis akrZalvis evropuli samarTlis Sesaxeb, evropis sabWo, 2013, 
gv. 163.

195 o. m. ungreTis winaaRmdeg (O.M. v. Hungary) #9912/15, 5 ivlisi, ECHR 2016.
196 CJEU, Joined cases C-148/13 to C-150/13, A and Others v. Staatssecretaris van Veiligheid en Justitie [GC], 2 Decem-

ber 2014.



99

zRvraven TavSesafris miniWebis Taobaze gancxadebis Sefasebis procedurebisa da 
TavSesafris maZiebelTa uflebebis Sesaxeb minimalur standartebs. xelisuflebis 
organoebi ar arian uflebamosilni ganaxorcielon detaluri gamokiTxva TavSesa-
fris maZieblis warsuli seqsualuri cxovrebis Sesaxeb an mosTxovos mas homoseq-
sualobis dasadastureblad Caitaron raime „testi,~ radgan aRniSnuli imTaviTve 
gamoiwvevs TavSesafris maZieblis Rirsebis Selaxvas, romelic garantirebulia 
evrokavSiris fundamenturi uflebebis Sesaxeb qartiiT. ufro metic, marTlmsaju-
lebis evropulma sasamarTlom ganacxada, rom xelisuflebis Sesabamisma organoeb-
ma eWvqveS ar unda daayenon ganmcxadeblis sarwmunooba/damajerebloba im SemTx-
vevaSic ki, Tu mas homoseqsualobis Sesaxeb informacia ar miuTiTebia TavSesafris 
miniWebis Taobaze ganacxadis wardgenis etapze.

gansxvavebuli seqsualuri orientaciis mqone pirebi xSirad awydebian problemebs 
dasaqmebis sferoSic. magaliTad, saqmeSi Asociaţia Accept v. Consiliul Naţional pentru Com-
baterea Discriminării,197 rumineTSi moqmedi erT-erTi arasamTavrobo organizacia, ro-
melic icavda lgbt pirTa uflebebs, davobda, rom safexburTo klubma daarRvia da-
saqmebisas Tanaswori mopyrobis direqtivis principebi. kerZod, organizacia apro-
testebda klubis mflobelis sajaro gancxadebas, sadac igi Riad aRniSnavda, rom 
arasdros daiqiravebda homoseqsual fexburTels. marTlmsajulebis evropulma 
sasamarTlom ganmarta, rom mocemul SemTxvevaSi sakmarisi iqneboda Tu klubi Riad 
gamoxatavda, rom ar iziarebda am diskriminaciuli Sinaarsis sajaro gancxadebas da 
aRniSnuls daadasturebda dasaqmebis politikis Sida dokumentiT, romelic srul 
SesabamisobaSi iqneboda direqtiviT gaTvaliswinebul Tanaswori mopyrobis prin-
cipebTan.

aqve unda SevexoT genderuli identobis sakiTxs, romelic exeba `TiToeuli ada-
mianis mier genderis Rrma Sinagan da individualur gancdas, romelic SesaZloa 
ar emTxveodes sqess, dabadebisas rom miakuTvnes. es ukanaskneli moicavs sxeulis 
personalur aRqmas (rasac SesaZloa nebayoflobiT mohyves sxeulis garegnuli an 
funqciuri modifikacia samedicino, qirurgiuli an sxva saSualebebiT) da sxva gen-
derul gamoxatulebebs, rogoricaa Cacma, saubari da manerebi.~  amgvarad, genderu-
li identobis ganmarteba moicavs ara mxolod maT, vinc qirurgiuli CareviT sqess 
icvlis (transseqsualebi), aramed imaTac, romlebic Tavisi genderis gamoxatvis 
sxva formebs irCeven, magaliTad, transvestitebs an im pirebs, romlebic sapiris-
piro sqesisaTvis damaxasiaTebeli saubris maneriT gamoirCevian an maTi kosmetikiT 
sargebloben.

saqme Slumpfi Sveicariis winaaRmdeg,198 exeboda sadazRvevo kompaniis uars, momCi-
vnisaTvis sqesis Secvlis operaciis xarjebi aenazRaurebina; maTi uari efuZneboda 
im garemoebas, rom momCivanma operaciis Catarebamde ar Seasrula orwliani lodi-
nis periodi, rac precedentuli samarTlis mixedviT, msgavsi operaciebis xarjebis 
anazRaurebisaTvis aucilebeli iyo. strasburgis sasamarTlom daadgina, rom dai-
rRva konvenciis me-8 muxli (piradi da ojaxuri cxovrebis pativiscemis ufleba). 
operaciis Catarebamde lodinis periodis gamoyeneba xdeboda meqanikurad, momCi-

197 CJEU, C-81/12, Asociaţia Accept v. Consiliul Naţional pentru Combaterea Discriminării, 25 April 2013. 
198 Slumpfi Sveicariis winaaRmdeg, (Schlumpf v. Switzerland), #29002/06, 8 ianvari, ECHR 2009.
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vnis asakis (67 weli) mxedvelobaSi miRebis gareSe. aRniSnul dayovnebas SesaZlebe-
lia, gavlena hqonoda momCivnis mier operaciis Catarebis gadawyvetilebaze, amri-
gad, ziani adgeboda mis uflebas, ganesazRvra sakuTari genderuli identoba.

saqme l. litvis winaaRmdeg,199 exeboda saxelmwifos mier kanonmdeblobis warmod-
genis ganuxorcieleblobas, romelic transeqsualebs uflebas miscemda sqesis 
Secvlis operacia CaetarebinaT da, agreTve, aRniSnuli cvlileba oficialur do-
kumentebSi daefiqsirebinaT.

evropulma sasamarTlom daadgina, rom konvenciis me-3 muxli (wamebis, araadamianu-
ri an Rirsebis Semlaxavi mopyrobis an dasjis akrZalva) ar darRveula. miuxedavad 
imisa, rom momCivani ganicdida  tanjvasa da aSlilobas, garemoebebi ar iyo inten-
siuri xasiaTis, romelic moicavda gansakuTrebul, sicocxlisaTvis saSiS pirobe-
bs, raTa moxvedriliyo evrokonvenciis aRniSnuli muxlis farglebSi. 

strasburgis sasamarTlom SemdgomSi daadgina, rom dairRva konvenciis me-8 muxli 
(piradi da ojaxuri  cxovrebis pativiscemis ufleba). litvuri kanonmdebloba aRia-
rebda transeqsualebis aramxolod sqesis, aramed samoqalaqo statusis Secvlis 
uflebas. Tumca, kanonmdeblobaSi arsebobda xarvezi im TvalsazrisiT, rom ar ar-
sebobda kanoni, romelic awesrigebda sqesis Secvlis operacias. mocemulma xarvez-
ma momCivani sakuTari piradi cxovrebisa da misi namdvili identobis aRiarebasTan 
dakavSirebiT usiamovno gaurkvevlobaSi datova. jandacvasTan dakavSirebul sa-
biujeto SezRudvebs SeeZlo gaemarTlebina samoqalaqo kodeqsSi transeqsualTa 
uflebebis implementaciis Tavdapirveli Seferxeba, Tumca ara aRniSnulis oTxi 
wliT dayovneba. am sakiTxSi SezRuduli raodenobis adamianebis CarTulobis gaTva-
liswinebiT, sabiujeto tvirTi gaumarTleblad mZime ar iqneboda. Sesabamisad, 
saxelmwifom sazogadoebis interessa da momCivnis uflebaTa Soris samarTliani 
balansi ver daicva. 

kvlevis miznebisTvis, mniSvnelovania evropuli sasamarTlos mier axlaxans miRe-
buli precedentuli gadawyvetileba saqmeze a. p. garsoni da niko safrangeTis 
winaaRmdeg,200 romelic exeboda dabadebis mowmobebSi sqesis miTiTebis sakiTxs. 
kerZod,  momCivnebi arian transgenderi pirebi. 2007 wlidan 2009 wlamde period-
Si, maT mimarTes erovnul sasamarTloebs, im mizniT, rom Sesworebebi SeetanaT maT 
dabadebis mowmobebSi, sadac miTiTebulia aRniSnul pirTa sqesi da saxelebi. ero-
vnulma sasamarTloebma ar daakmayofiles maTi sarCelebi, radgan momCivnebs ar 
daudasturebiaT, rom sqesis Secvlis mizniT Caitares saWiro samedicino mkurna-
loba da qirurgiuli Careva.

2012-2013 wlebSi, sakasacio sasamarTlom dauSveblad cno maTi saCivrebi samarTle-
briv aspeqtebze miTiTebiT. strasburgis sasamarTlos winaSe momCivnebi davobdnen, 
rom aRniSnuli pirobebi (romlebic im droisTvis moqmedi kanonmdeblobiT iyo gan-
sazRvruli) arRvevda maTi piradi cxovrebis uflebas da iyo damamcirebeli.

199 l. Llitvis winaaRmdeg, (L. v. Lithuania) #27527/03, 11 seqtemberi, ECHR 2007.
 ix.: http://catalog.supremecourt.ge/blog/index.php/2014-05-22-16-39-43/44-2014-05-22-16-43-30.
200 a. p. garsoni da niko safrangeTis winaaRmdeg (A.P., Garçon and Nicot v. France), N79885/12, #52471/13 

da N52596/13,  6 aprili, ECHR 2017.
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strasburgis  sasamarTlom miiCnia, rom saCivrebi unda ganxiluliyo evropuli kon-
venciis me-8 muxliT saxelmwifos pozitiuri valdebulebidan gamomdinare, romlis 
mixedviTac, am ukanasknels ekisreboda piradi cxovrebis pativiscemis uflebis 
dacva.A am mxriv ki, sasamarTlom yuradReba gaamaxvila ramdenime aspeqtze.

safrangeTis kanonmdeblobis mixedviT, transgenderi pirebis sqesobrivi idento-
bis aRiareba im periodSi damokidebuli iyo sterilizaciis operaciis an mkurnalo-
bis dasrulebaze, rac Tavisi bunebiTa da intensivobiT sterilobis maRali alba-
TobiT xasiaTdeboda. Sesabamisad, im konkretuli droisaTvis, safrangeTis pozi-
tiuri kanonmdebloba am sakiTxiT dainteresebul pirebs gadauWreli dilemis wina-
Se ayenebda: maT SeeZloT, sakuTari survilis sawinaaRmdegod gaekeTebinaT sqesis 
Secvlis operacia an daewyoT mkurnaloba sterilizaciisTvis da amiT uari eTqvaT 
sakuTari fizikuri xelSeuvalobis pativiscemis uflebiT srulad sargeblobaze; 
an uari eTqvaT maTi seqsualuri identobis aRiarebaze da Sesabamisad, daekargaT 
amave uflebiT srulad sargeblobis SesaZlebloba.

miuxedavad imisa, rom sterilizaciis kriteriumebTan mimarTebiT, wevr saxelmwi-
foebs Soris erTiani konsensusi ar arsebobs da amasTan, riskis qveS idga sajaro in-
teresebi, mocemulma garemoebebma ubiZga strasburgis sasamarTlos, CaeTvla, rom 
am sakiTxTan dakavSirebiT mopasuxe saxelmwifo sargeblobda Sefasebis mxolod 
viwro farglebiT.

aRniSnuli saCivrebis mTavar arss warmoadgens individis intimuri identobis arse-
biTi aspeqtebi: erTi mxriv, fizikuri xelSeuvaloba (sterilizacia) da meore mxriv, 
seqsualuri identoba.

adamianis uflebaTa evropuli sasamarTlos azriT, transgenderi pirebis seqsua-
luri identobis aRiarebisTvis iseTi winapirobis daweseba, rogoricaa maTi survi-
lis sawinaaRmdegod, sqesis Secvlis operaciis gakeTeba an sterilizaciasTan daka-
vSirebuli Sesabamisi mkurnaloba an iseTi proceduris Catareba, romelic didi 
albaTobiT imave efeqts warmoSobda – utoldeboda me-8 muxliT gaTvaliswinebu-
li piradi cxovrebis pativiscemis uflebiT srul sargeblobas. aRniSnuli ufleba 
moicavs maT Soris, uaris Tqmas piris fizikuri xelSeuvalobis pativiscemis ufle-
biT srul sargeblobaze, rac daculia ara mxolod zemoT xsenebuli danawesiT, ara-
med aseve, konvenciis me-3 muxliT.

Sesabamisad, evropulma sasamarTlom miiCnia, rom saCivris am nawilSi saxelmwifos 
mier sajaro da individualur interesebs Soris samarTliani balansi ver iqna da-
culi.

mocemul saqmeSi, erT-erTi momCivani davobda, rom `transgenderizmi~ ar iyo daa-
vadeba da is faqti, rom TiTqos seqsualuri identoba warmoiSoba [garkveuli] fsi-
qologiuri an samedicino mdgomareobidan, warmoadgenda stigmatizebul Sexedu-
lebas. miuxedavad imisa, rom riskis qveS idga transgenderi pirebis identobis mniS-
vnelovani aspeqti im TvalsazrisiT, rom saqme exeboda maTi sqesobrivi identobis 
aRiarebas, mocemulma garemoebebma ubiZga strasburgis sasamarTlos daeskvna, rom 
xelSemkvreli saxelmwifoebi inarCunebdnen Sefasebis farTo farglebs im sakiTxis 
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gansazRvris kuTxiT,  erT-erT winapirobad daewesebinaT Tu ara winaswari fsiqo-
logiuri diagnozis gakeTeba. sterilizaciisgan gansxvavebiT, fsiqologiuri diag-
nostikis gavlis valdebuleba pirdapir ar xdis sadavod piris fizikur xelSeuva-
lobas.

2009 wels, safrangeTis jandacvis umaRles organoze dayrdnobiT, moTxovna gen-
deruli identobis aSliloba dadgeniliyo, warmoadgenda `diferencialuri diag-
nozis~ saxeliT cnobili midgomis nawils. is miznad isaxavda endokrinologiuri 
an qirurgiuli mkurnalobis dawyebamde, eqimebis darwmunebas, rom pacientis md-
gomareoba ar iyo gamowveuli sxva mizezebisgan. es konkretuli moTxovna miznad 
isaxavda im pirTa interesebis dacvas, romlebsac surT, darwmunebiT icodnen, rom 
samarTlebrivi identobis Secvlis procedura ar dauwyiaT mcdar safuZvelze da-
yrdnobiT.

ufro metic, mocemul sakiTxze momCivnis interesebi nawilobriv faravda sajaro 
interess, romelic piris samoqalaqo statusis xelSeuvalobis principis, samoqa-
laqo statusis ganmsazRvreli reestris utyuarobisa da samarTlebrivi gansazR-
vrulobis principTa dacvas ukavSirdeba. garda amisa, mxedvelobaSi unda iqnas mi-
Rebuli, rom  es moTxovna aseve, xels uwyobda samoqalaqo statusis ganmsazRvrel 
reestrSi sqesis Secvlisas stabilurobis uzrunvelyofas.

evropuli sasamarTlos SefasebiT, momCivnis moTxovnaze uaris Tqmis safuZvlad 
sadavo winapirobis SenarCunebiT, mopasuxe saxelmwifom saTanadod gamoiyena misi 
Sefasebis farTo farglebi da Sedegad daicva samarTliani balansi Sepirispirebul 
interesTa Soris. Sesabamisad, am nawilSi strasburgis sasamarTlom darRveva ar da-
adgina.

aRniSnul saqmeSi, erTi-erTi momCivani sadavod xdida samedicino gamokvlevis Ca-
tarebis valdebulebasac. kerZod, momCivani, romelmac gadawyvita sazRvargareT 
gaekeTebina sqesis Secvlis operacia, erovnuli sasamarTloebis winaSe davobda, 
rom man am gziT Seasrula arsebuli kanoniT gansazRvruli winapirobebi, romlebic 
samoqalaqo statusSi cvlilebis SetanisTvis iyo saWiro. eqspertis sadavo daskvna, 
romelic miznad isaxavda momCivanTa gancxadebebis sisworis dadasturebas saqmis 
warmoebisas, mosamarTlis mier iqna daniSnuli, rogorc mtkicebulebaTa mopove-
bis procesis Semadgeneli nawili. aRsaniSnavia, rom mocemuli procesis farglebSi 
wevr saxelmwifoebs [adamianis uflebaTa evropuli] sasamarTlosgan Zalian farTo 
diskrecia aqvT miniWebuli.

strasburgis sasamarTlos SefasebiT, araferi miuTiTebda imaze, rom es gadawyve-
tileba TviTneburi iyo. samoqalaqo saproceso kodeqsi erovnul sasamarTloebs 
aniWebda SeuzRudav diskrecias, daeniSnaT nebismieri sagamoZiebo RonisZieba, maT 
Soris, moeTxovaT samedicino daskvnis SemuSaveba im mimarTulebiT, sadac maT ar 
gaaCndaT gadawyvetilebis misaRebad saWiro sakmarisi mtkicebulebebi. erovnulma 
sasamarTlom miuTiTa zust mizezebze, Tu ratom miiCnia warmodgenili mtkicebu-
lebebi arasakmarisad; Sedegad, man daniSna sami sxvadasxva, Tumca, urTierTSemavse-
beli specializaciis mqone eqsperti, romlebsac daevalaT am Zalzed specifikuri 
amocanis Sesruleba.
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Sesabamisad, im SemTxvevaSic ki, Tu sadavo samedicino daskvna moicavda genitaliur 
gamokvlevas, Carevis farglebi dasaSvebi iyo. momCivnis moTxovnaze uaris Tqmis 
sadavo safuZvlis SenarCunebiT, saxelmwifom SeZlo dapirispirebul interesebs 
Soris samarTliani balansis dacva. aqedan gamomdinare, strasburgis sasamarTlom 
darRveva arc am nawilSi daadgina.201

rac Seexeba, 2017-2018 wlebis erovnul sasamarTlo praqtikas, kvlevis farglebSi 
Seswavlil mxolod erT saqmeSi202 Segvxvda dasaqmebis sferoSi seqsualuri orien-
taciis niSniT diskriminaciaze miTiTeba. Sesabamisad, mizanSewonilad miviCnevT, 
kvlevis winamdebare nawilSi ufro vrclad mimovixiloT aRniSnuli saqme, sadac 
quTaisis saqalaqo sasamarTlos gadawyvetilebiT ar iqna dadgenili diskriminacia.

mosarCele, romelic dasaqmebuli iyo erT-erT kafeSi mimtanis poziciaze, davob-
da, rom igi samsaxuridan seqsualuri orientaciis gamo daiTxoves. mopasuxe mxarem 
uaryo l. g-s mimarT diskriminaciuli mopyrobis faqti da aRniSna, rom igi dasaqme-
buli iyo gamosacdeli vadiT, ra periodSic mopasuxis SefasebiT, mosarCelem saTa-
nadod ver Seasrula dakisrebuli valdebulebebi, ris Sedegadac igi gaTavisuflda 
dakavebuli poziciidan. 

mocemul saqmeSi sasamarTlom ukanonod cno mosarCelis samuSaodan gaTavisufle-
ba, radgan sasamarTlos SefasebiT, saqmeSi arsebuli mtkicebulebebiT ar dastur-
deboda, Tu ra vadiT iqna mosarCele miRebuli samuSaoze, ra ufleba-movaleobaTa 
ganxorcielebis farglebSi, ra moTxovnebis dacva evaleboda da konkretulad, ra 
pretenzias hqonda adgili mis mimarT da visi mxridan. garda amisa, sasamarTlom aR-
niSna, rom SeTanxmeba gamosacdeli vadis Taobaze aucileblad unda yofiliyo mxa-
reebs Soris werilobiTi formiT gaformebuli. sasamarTlo sakmaod vrclad msje-
lobs SromiTi urTierTobis Sewyvetis kanonierebaze erovnuli da saerTaSoriso 
standartebis moxmobiT, Tumca, kvlevis winamdebare nawilSi, gadawyvetilebidan 
Sesabamisi amonaridis citirebiT, ufro vrclad warmovaCenT sasamarTlos msje-
lobas SesaZlo diskriminaciuli mopyrobis faqtis dadgenasTan dakavSirebiT:

`winamdebare sarCeliT sadavod aris qceuli mopasuxis gadawyvetileba, romliTac 
diskriminaciuli safuZvlis gamoyenebiT, kerZod ki, l. g-s seqsualuri orientaciis 
gamo, mosarCele gaTavisuflda dakavebuli Tanamdebobidan. mosarCele miiCnevs, 
rom mis mimarT ganxorcielda diskriminaciuli mopyroba da moiTxovs am mopyrobis 
Sedegebis aRmofxvras moraluri zianis anazRaurebis saxiT.

mosarCelis mtkicebis tvirTs warmoadgenda im garemoebis warmoCena da dasabuTe-
buli varaudis Seqmna, rom misi daTxovna anu mis mimarT gansxvavebuli mopyroba, 
swored misi seqsualuri orientaciis gamo ganxorcielda.

aRniSnulis sapasuxod, mopasuxe mxarem ganmarta, rom aRniSnul kafe-barSi Sedian 
rogorc saqarTvelos, ise ucxo qveynis moqalaqeebi da SesaZloa gansxvavebuli 
orientaciis pirebic, romelTa mimarT maT raime SezRudva ar hqoniaT dawesebuli, 
Tumca momsaxure personali garkveul Cacmis stils („dresskods“) unda emorCile-
bodes, rac normaluria aseTi dawesebulebisaTvis. saqmeSi araa warodgenili rai-

201 ix.: https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22garcon%22], %22documentcollectionid2%22: [%22GRA
NDCHAMBER%22,%22CHAMBER%22],%22itemid%22:[%22001-193208%22]}

202 quTaisis saqalaqo sasamarTlos 2017 wlis 7 dekembris gadawyvetileba saqmeze №2/401-17.
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me saxis mtkicebuleba (mowmis Cveneba da sxv.), riTac dadasturdeboda mosarCelis 
diskriminaciis faqti.

sasamarTlom faqtobriv garemoebebSi aRwera, rom mosarCelem ver daasabuTa dam-
saqmeblis mxridan mis mimarT gansxvavebuli mopyrobis (diskriminaciis) faqti, mis 
mier miTiTebuli garemoebebi ar qmnian sakmarisad cxad suraTs, rom mosarCelis ga-
Tavisuflebis safuZveli iyo diskriminaciuli.~203

winamdebare gadawyvetilebaSi sasamarTlom moixmo evropuli konvenciis me-14 
muxli, romelic adgens diskriminaciis akrZalvas, aseve, moaxdina „diskriminaciis 
yvela formis aRmofxvris Sesaxeb~ saqarTvelos kanonis me-3 muxlis citireba, ro-
melic diskriminaciis akrZalvis moTxovnas avrcelebs rogorc sajaro dawesebu-
lebebze, agreTve, organizaciebze, fizikur da iuridiul pirebze yvela sferoSi.

aRsaniSnavia, rom gadawyvetilebidan mkafiod ar ikiTxeba konkretulad Tu ra ga-
remoebebs uTiTebda mosarCele diskriminaciuli mopyrobis Sesaxeb dasabuTebuli 
varaudis Sesaqmnelad. amasTan, bundovania mocemul SemTxvevaSi, ra kavSirSia mopa-
suxis ganmarteba (romelic Semdgom sasamarTlom gaiziara) zogadad, kvebis obieqtSi 
dasaqmebuli momsaxure personalis Cacmis stilTan („dresskodTan~) dakavSirebiT, 
radgan gadawyvetilebis teqstSi ar ikiTxeba, iyo Tu ara aRniSnuli sakiTxi sadavo 
diskriminaciis konteqstSi. Sesabamisad, imis gaTvaliswinebiT, rom gadawyvetileba 
ar aris moculobiTi am nawilSi, rTulia vimsjeloT Tu ra garemoebebi gamoikvlia 
da Seiswavla sasamarTlom, roca saqmeSi ar daadgina diskriminacia, Tumca, miiCnia, 
rom mosarCelis samuSaodan gaTavisufleba iyo ukanono.

daskvnis saxiT, SeiZleba iTqvas, rom erovnul sasamarTloebs naklebad waredgi-
nebaT seqsualuri orientaciis an genderuli identobis niSniT diskriminaciis 
Sesaxeb saqmeebi. amasTan, saqmeTa Seswavlam aCvena, rom 2017-2018 wlebis sasamarT-
lo praqtikaSi mxolod 1 saqmeSi Segvxvda miTiTeba seqsualuri orientaciis  niS-
niT savaraudo diskriminaciaze, Tumca, sasamarTlos gadawyvetilebiT, aRniSnuli 

sasarCelo moTxovna ar dakmayofilda.

diskriminacia SromiT urTierTobebSi

diskriminacia, rogorc gamorCeva, SezRudva an upiratesobis miniWeba Tanabari 
uflebebisa da maTi dacvis uaryofis mizniT, aris Tanasworobis principis darR-
veva da adamianis Rirsebis xelyofa. Sromisa da dasaqmebis sferoSi diskriminacia 
specifikur movlenas warmoadgens.204 

diskriminacia vlindeba sazogadoebis saqmianobis sxvadasxva sferoSi, Tumca, yve-
laze xSirad igi gavrcelebulia SromiT urTierTobebSi. Sesabamisad, dasaqmebis 
sferoSi diskriminaciasTan brZolis kuTxiT, aRsaniSnavia ILO-s konvencia C111 
Sromisa da saqmianobis sferoSi diskriminaciis Sesaxeb205 da misi Tanamdevi rekomen-

203 quTaisis saqalaqo sasamarTlos 2017 wlis 7 dekembris gadawyvetileba saqmeze №2/401-17.
204 ix.: https://www.ilo.org/labadmin/projects/WCMS_627047/lang--en/index.htm gv.118
205 ratificirebulia saqarTvelos parlamentis mier. ZalaSi Sesvlis TariRi: 15.06.1960
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dacia R111, romelic 1958 wels iqna miRebuli, raTa diskriminaciis akrZalvis prin-
cipis efeqtiani aRsruleba momxdariyo.K konvencia Tanabrad exeba rogorc sajaro 
seqtors, aseve kerZo seqtors. konvenciis pirveli muxli ayalibebs diskriminaciis 
cnebas da am terminSi gulisxmobs: yovelgvar gansxvavebas, dauSveblobas an upira-
tesobas sqesis niSniT, romelic iwvevs Sromisa da dasaqmebis sferoSi SesaZleblo-
bebis an mopyrobis Tanasworobis darRvevas. konvenciis me-2 muxli awesebs wevri 
saxelmwifos valdebulebas, gansazRvros da ganaxorcielos erovnuli politika, 
romlis mizania erovnuli politikisa da praqtikis Sesabamisi meTodebiT waaxali-
sos SesaZleblobebis da mopyrobis Tanasworoba Sromisa da dasaqmebis sferoSi, 
raTa aRmoifxvras yovelgvari saxis diskriminacia. Tumca, yovelgvari gansxvaveba, 
gamoricxva Tu preferencireba, romelic efuZneba samuSaos gansxvavebul moTxo-
vnebs, konvenciis mixedviT ar iTvleba diskriminaciad.206

C111 konvenciaSi mocemuli terminebi – „dasaqmeba da saqmianoba“ iTvaliswinebs 
profesiuli ganaTlebis, samuSaosa, Tu sxvadasxva codnis, aseve, Sromis anazRau-
rebisa da Sromis saTanado pirobebis miRebis SesaZleblobas. amave dros, konvencia 
vrceldeba rogorc sajaro, aseve kerZo pirebze. es definicia Sedgeba sami elemen-
tisagan:

1. elementi, romelic ukavSirdeba faqtebs (arsebul gansxvavebas, gamoricxvas an 
upiratesobas, rac SeiZleba gamowveuli iyos moqmedebiT an umoqmedobiT), rac moi-
cavs gansxvavebul mopyrobas;

2. kriteriumebi, romlebic efuZneba gansxvavebul mopyrobas;

3. gansxvavebuli mopyrobis obieqturi Sedegi (dasaqmebasa da saqmianobaSi Tanabari 
SesaZleblobis an mopyrobis gauqmeba an darRveva).

zemoaRniSnuli konvenciis pirveli muxlis `b“ qvepunqti xelSemkvrel saxelmwifo 
wevrebs aniWebs uflebas, diskriminaciad daakvalificiros gansxvaveba, gamoricxva 
an upiratesoba, romelic iwvevs dasaqmebasa da saqmianobaSi Tanabari SesaZleblo-
bebis an mopyrobis gauqmebas an darRvevas.207

Tanasworobis ufleba ganmtkicebulia saqarTvelos konstituciis me-11 muxliT: 
yvela adamiani samarTlis winaSe Tanasworia. akrZalulia diskriminacia rasis, kanis 
feris, sqesis, warmoSobis, eTnikuri kuTvnilebis, enis, religiis, politikuri an sx-
va Sexedulebebis, socialuri kuTvnilebis, qonebrivi an wodebrivi mdgomareobis, 
sacxovrebeli adgilis an sxva niSnis mixedviT. konstitucia iTvaliswinebs saxel-
mwifos valdebulebas uzrunvelyos mamakacebisa da qalebisaTvis Tanabari ufle-
bebi da SesaZleblobebi, mimarTos gansakuTrebul zomebs Tanasworobis misaRwe-
vad, agreTve, gansakuTrebuli pirobebi Seqmnas SezRuduli SesaZleblobis mqone 
pirTa uflebebisa da interesebis realizebisaTvis. 

Tanasworobis ZiriTadi ufleba sxva konstituciuri uflebebisgan imiT gansxvav-
deba, rom is ar icavs cxovrebis romelime gansazRvrul sferos. Tanasworobis prin-
cipi moiTxovs Tanabar mopyrobas adamianis uflebebiTa da kanonieri interesebiT 

206 https://matsne.gov.ge/ka/document/view/1483569?publication=0
207 https://www.ilo.org/labadmin/projects/WCMS_627047/lang--en/index.htm gv. 124.
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dacul yvela sferoSi.208

rogorc vxedavT, Tanasworuflebianobis principis dacvisaTvis mniSvnelovania, 
rom sxvadasxva urTierTobaSi yvelas mieces uflebebiT sargebloba, rac SeiZle-
ba erT SemTxvevaSi, uzrunvelyofili iqnas Tanabari pirobebis SeqmniT analogiur 
pirobebSi myof sxva pirebTan SedarebiT da arsebiTad uTanasworo pirobebSi myo-
fi pirebisaTvis araTanabari pirobebis SeqmniT, rac emsaxureba uflebebiT sarge-
blobiT Tanaswor standarts.209 Sesabamisad, aSkara unda iyos arsebiTad Tanaswori 
pirobebis mimarT gansxvavebuli mopyroba (an arsebiTad araTanaswori pirobebis 
mimarT Tanaswori mopyroba) ama Tu im niSnis safuZvelze, uflebebiT daculi sfe-
roebis mixedviT.210

diskriminaciuli qmedebis dasadastureblad (gansxvavebiT, seqsualuri Se-
viwroebis cnebisgan), yovelTvis aucilebelia Sedarebis obieqtis (comparator) 
arseboba,211 romelTan mimarTebiTac unda dadgindes gaumarTlebeli diskrimina-
ciuli mopyroba.212 araTanabari mopyrobis (gansxvavebis) diskriminaciul qmedebad 
kvalificirebisaTvis saWiroa imave viTarebaSi, imave profesiuli SesaZleblobe-
bis, imave mdgomareobaSi myofi pirebis (an pirTa jgufebis) urTierTSedareba, rom 
dadgindes gansxvaveba, rac maRali albaTobiT mosarCelis (dasaqmebulis) mier mi-
TiTebuli akrZaluli niSniT xdeba, sanam sawinaaRmdegos ar daamtkicebs mopasuxe 
(damsaqmebeli). am SemTxvevaSi, kumulaciurad unda arsebobdes ramdenime garemoeba 
marTlsawinaaRmdego qmedebis (diskriminaciis) dadgenisaTvis. magaliTad, quTaisis 
saapelacio sasamarTlom erT-erT saqmeSi,213 romelic exeboda SromiTi urTierTo-
bis Sewyvetas sqesis niSniT diskriminaciis safuZvelze, sasamarTlom Seafasa damsa-
qmeblis mxridan imyofeboda Tu ara apelanti (mosarCele) analogiur pirobebSi sa-
pirispiro sqesis sxva dasaqmebul pirebTan mimarTebiT. sxva sityvebiT rom vTqvaT, 
sasamarTlo marTebulad miudga sakvanZo sakiTxs – komparatorTan urTierTSeda-
rebas, ris Semdegac mivida daskvnamde, rom mopasuxe mxarem apelanti sawarmoSi da-
saqmebul mamakacTan SedarebiT, araxelsayrel mdgomareobaSi aramarTlzomierad, 
legitimuri miznis gareSe Caayena.

SromiT da winasaxelSekrulebo urTierTobebSi, nebismieri saxis diskriminacia 
akrZalulia saqarTvelos Sromis kodeqsiT (muxli 2), romlis Tanaxmadac, diskrimi-
naciad (maT Soris, seqsualur Sevwiroebad) miiCneva piris pirdapir an arapirdapir 

208 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 27 dekembris gadawyvetileba saqmeze 
№1/1/493.

209 https://www.ilo.org/labadmin/projects/WCMS_627047/lang--en/index.htm gv. 121.
210 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 27 dekembris gadawyvetileba saqmeze 

№1/1/493.
211 SveliZe z., SromiTi diskriminaciis samoqalaqo samarTliT mowesrigebuli samarTlebrivi 

Sedegebi, gv. 146, Semdgomi miTiTebiT: Kenner, The European Union, International Labour and Employment 
Laws, Editors-inChief Keller, Darby, Third Edition, Volume IA (Covering through 2007), Major Economies (Non-
NAFTA), Chicago, 2009, 1-192.

212 iqve, gv. 147; Sromis uflebebisa da garemos dacvis sferoSi praqtikuli saxelmZRvanelo, ada-
mianis uflebebis swavlebisa da monitoringis centri (EMC), 2015, gv. 13.    https://www.ilo.org/
labadmin/projects/WCMS_627047/lang--en/index.htm gv. 122.

213 quTaisis saapelacio sasamarTlos 2018 wlis 23 oqtombris gadawyvetileba, saqme #2/b-634-
2018.
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Seviwroeba, romelic miznad isaxavs an iwvevs piris Rirsebis Selaxvas da misTvis da-
maSinebeli, mtruli, damamcirebeli, Rirsebis Semlaxveli an Seuracxymofeli gare-
mos Seqmnas, anda pirisaTvis iseTi pirobebis Seqmna, romlebic pirdapr an arapirda-
pir auaresebs mis mdgomareobas analogiur pirobebSi myof sxva pirTan SedarebiT.

winamdebare kvlevis Sedegebma kidev erTxel cxadyo, rom umeteswilad, sasamarT-
loSi SromiTi dava iwyeba samsaxuridan daTxovnis Semdeg. kerZod, 2017-2018 wlebSi, 
saerTo sasamarTloebSi diskriminaciis Sesaxeb ganxiluli 31 saqmidan daaxloebiT, 
74% (23 saqme) exeboda SromiTsamarTlebriv urTierTobebSi savaraudo diskrimina-
cias, aqedan winasaxelSekrulebo etaps exeboda mxolod erTi saqme, xolo darCenil 
22 saqmeSi ki, mosarCele davobda samsaxuridan gaTavisuflebis safuZvlis kanonie-
rebas. Sesabamisad, Cven mier Seswavlil saqmeTa umravlesobaSi davis sagans warmo-
adgenda samsaxuridan gaTavisuflebis brZanebis baTilad cnoba, samsaxurSi aRdge-
na da ganacduri xelfasis anazRaureba. damatebiT, savaraudo diskriminaciidan ga-
momdinare, mosarCele moraluri zianis anazRaurebas iTxovda 7 saqmeSi. aRsaniSna-
via, rom im saqmeebSi, sadac sasamarTlom miiCnia, rom SromiTi urTierTobis Sewyve-
tis safuZvels warmoadgenda diskriminacia, Sesabamisad, imsjela moraluri zianis 
anazRaurebazec. magaliTad, erT-erT saqmeSi,214 Tbilisis saapelacio sasamarTlom 
marTebulad ganmarta, rom: `diskriminaciuli mopyrobis arseboba avtomaturad 
iZleva moraluri zianis anazRaurebis saSualebas, xolo damdgari zianis simZimis, 
dazaralebulis subieqturi damokidebulebis, moraluri zianis mimarT gancdebis 
intensivobisa da Selaxuli uflebis mniSvnelobis gaTvaliswinebiT, sasamarTlo 
gansazRvravs moraluri zianis odenobas. sagulisxmoa is garemoebac, rom moralu-
ri zianis miyeneba SeiZleba ukavSirdebodes rogorc uSualod diskriminaciul mo-
pyrobas da amis niadagze samsaxuridan gaTavisuflebis moments, aseve, moraluri 
ziani SesaZloa dadges mogvianebiT, umuSevrobis mdgomareobis, aqtiuri cxovrebis 
SeuZleblobis, cxovrebis wesis da ritmis Secvlis da sxva faqtorebis gaTvaliswi-
nebiT. sagulisxmoa is garemoebac, rom Tavisi bunebiT, araqonebrivi ziani ar warmo-
adgens dazaralebulisaTvis raime materialuri danaxarjis kompensaciis wyaros. 
igi miecema dazaralebuls sulieri tanjvis sakompensaciod.A amdenad, moraluri 
ziani Tavisi SinaarsiT aramaterialuri cnebaa da aqedan gamomdinareobs kanonis 
danawesi misi odenobis dasadgenad mxolod gonivrulobis, samarTlianobisa da ara 
raime faqtobrivi materialuri danakargis gaTvaliswinebis Taobaze.

sxva saqmeSi,215 sadac quTaisis saapelacio sasamarTlom daadgina diskriminaciuli 
niSniT mopyrobis faqti, dasaqmebulis samuSao adgilze aRdgenis an tolfasi sa-
muSaoTi uzrunvelyofis nawilSi moTxovna ver dakmayofilda, Tumca, moraluri 
zianis anazRaurebisas sasamarTlom moixmo saqarTvelos uzenaesi sasamarTlos 
Sesabamisi ganmarteba da aRniSna Semdegi: `msgavsi kategoriis saqmeze saqarTvelos 
uzenaesma sasamarTlom ganmarta, rom: kompensacia SeZlebisdagvarad unda uzrun-
velyofdes im zianis anazRaurebas, romelic gaTavisuflebis Sesaxeb baTili brZa-
nebis Sedegad warmoeSva dasaqmebuls, amavdroulad, misi odenoba unda iyos goni-
vruli da ar unda qmnides arc erTi mxarisaTvis usafuZvlo gamdidrebis obieqtur 

214 Tbilisis saapelacio sasamarTlos 2018 wlis 12 ivlisis gadawyvetileba saqmeze  #2b/6368-17.
215 quTaisis saapelacio sasamarTlos 2018 wlis 23 oqtombris gadawyvetileba, saqme №2/b-634-2018.  
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winapirobebs (ssk-is 976-991-e muxlebi).K kompensaciis sakiTxi logikurad wydeba im 
SemTxvevebSi, rodesac dasaqmebuli vadiani SromiTi xelSekrulebis moqmedebis pe-
riodSi ukanonod gaTavisuflda. aseT viTarebaSi mas kompensacia miecema iZulebi-
Ti mocdenis mTeli im periodisTvis, romelsac dasaqmebuli xelSekrulebis vadis 
amowurvamde miiRebda, magram damsaqmeblis braleuli qmedebis gamo ver miiRo (ix. 
susg: #as-1327-1265-2017, N#as-1276-1216-2014).K kompensaciis odenobis amgvarad ga-
moTvla praqtikulad SeuZlebelia im SemTxvevebSi, rodesac dasaqmebuli damsaq-
mebelTan uvado SromiT urTierTobaSi imyofeboda. aseT viTarebaSi sasamarTlom 
kompensaciis odenoba Tavad unda gansazRvros gonivrulobis farglebSi, ise, rom 
aRniSnulma romelime mxaris usafuZvlo gamdidreba ar gamoiwvios da amavdrou-
lad, zianis anazRaurebis mizniT dasaqmebulisTvis Rirseul pirobas qmnides~ 
(susg, 10 noemberi, 2017 weli, saqme #as-787-736-2017, p. 11.7). aqedan gamomdinare, 
quTaisis saapelacio sasamarTlom gaiTvaliswina, rom mopasuxem apelants SromiTi 
xelSekruleba diskriminaciuli safuZvliT mouSala, aseve, apelantis samsaxuris 
uwyveti, xangrZlivi staJi da is garemoeba, rom mis mimarT disciplinuri zemoqme-
debis RonisZiebebi gamoyenebuli ar yofila da gonivrulad miiCnia mopasuxisaTvis 
apelantis sasargeblod kompensaciis gadaxdis dakisrebas, yovelTviurad, miuRe-
beli xelfasis, 625 laris odenobiT 2017 wlis 1 agvistodan, am nawilSi, gadawyveti-
lebis kanonier ZalaSi Sesvlamde periodisTvis.216

samuSaodan gaTavisuflebis an damsaqmeblis mxridan dasaqmebulis mimarT ama Tu 
im RonisZiebis gamoyenebis Taobaze SromiTi davis ganxilvisas, sasamarTlom unda 
Seamowmos, Tu ramdenad marTlzomierad moqmedebda damsaqmebeli dasaqmebulTan 
mimarTebaSi, xom ar hqonda adgili damsaqmeblis mxridan uflebis borotad gamo-
yenebas.217 saproceso samarTalwarmoebaSi moqmedi mtkicebis tvirTis ganawilebis 
zogadi wesis Tanaxmad, TiToeulma mxarem SejibrebiTobis principis safuZvelze 
unda daamtkicos garemoebani, romlebzec igi amyarebs Tavis moTxovnebsa da Sesa-
gebels. Sesabamisad, samoqalaqo samarTalwarmoebaSi TiToeuli mxaris uflebriv 
tvirTs warmoadgens im faqtebis miTiTeba da damtkiceba, romliTac mxareebs surT 
daasabuTon TavianTi sasarCelo moTxovnebi an gaaqarwylon sasarCelo moTxovna-
Ta dasasabuTeblad miTiTebuli faqtobrivi garemoebebi (sss kodeqsis me-4, 102-e 
muxlebi).

Tumca, saqarTvelos uzenaesma sasamarTlom SromiTsamarTlebriv davasTan daka-
vSirebul araerT saqmeSi ganmarta, rom aseTi davebi mtkicebis tvirTis ganawilebis 
garkveuli TaviseburebiT xasiaTdeba, rasac mtkicebulebebis warmodgenis Tvalsa-
zrisiT, damsaqmeblisa da dasaqmebulis araTanabari SesaZleblobebi ganapirobebs. 
mosarCele, dasaqmebuli, romelic samsaxuridan ukanonod daTxovnis Taobaze ape-
lirebs, ver daadasturebs misi samsaxuridan daTxovnis ukanonobas. Sesabamisad, 
mosarCelis miTiTeba, rom igi ukanonod gaaTavisufles samsaxuridan, mtkicebis 
tvirTs abrunebs da damsaqmebels dasaqmebulis samsaxuridan marTlzomierad ga-
Tavisuflebis mtkicebis valdebulebas akisrebs (ix.: susg №as-1276-1216-2014, 18 
marti, 2015 weli; susg №as-122-114-2015, 23 marti, 2015 weli; susg №as-922-884-2014, 

216 quTaisis saapelacio sasamarTlos 2018 wlis 23 oqtombris gadawyvetileba, saqme #2/b-634-2018. 
217 senakis raionuli sasamarTlos 2017 wlis 17 martis gadawyvetileba saqmeze #2/160-2016.
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16 aprili, 2015 weli).218

erT-erT saqmeSi219 senakis raionulma sasamarTlom swored mtkicebis tvirTis ga-
nawilebis sakiTxs dauTmo gansakuTrebuli yuradReba da aRniSna Semdegi: ̀ mosarCe-
lis (dasaqmebulis) samsaxuridan marTlzomierad gaTavisuflebis mtkicebis tvir-
Ti ekisreba mopasuxes (damsaqmebels), rac mocemul SemTxvevaSi, mopasuxis mier 
ver ganxorcielda. Mmopasuxe mxaris mier miTiTebuli garemoebebi da warmodgenili 
mtkicebulebebi Sinaarsobrivad ar gulisxmobda reorganizacias da damsaqmebeli 
ar damdgara Statebis Semcirebisa da TanamSromelTa samuSaodan gaTavisuflebis 
aucileblobis winaSe. Sesabamisad mopasuxe mxarem mtkicebis tvirTis standartis 
Sesabamisad, ver SeZlo mosarCelis mimarT miRebuli gadawyvetilebebis marTlzo-
mierebis dadastureba.~220

SromiTi urTierTobis Sewyvetis safuZvlebi

SromiT urTierTobebSi diskriminaciis akrZalva Sromis uflebis dacvis garants 
warmoadgens. kerZod, dasaqmebulsa da damsaqmebels Soris Tanasworuflebianobis 
dacvis mizniT, aRniSnuli uzrunvelyofs SromiTi xelSekrulebis Sewyvetis kano-
nismieri safuZvlis arsebobis saWiroebas. saqarTvelos Sromis kodeqsis 37-e muxli 
CamoTvlis swored im legitimur safuZvlebs, romelTa alternatiulad arseboba 
ganapirobebs SromiTi urTierTobis Sewyvetis kanonierebas. mniSvnelovania aRiniS-
nos Sromis kodeqsis 38-e muxlic, romelic adgens SromiTi xelSekrulebis Sewyve-
tis proceduras/wess. evropis socialuri qartiis 4.4 muxli, romelic ratificire-
bulia saqarTvelos parlamentis mier, ayalibebs SromiTi urTierTobis Sewyvetis 
mniSvnelovan saxelmZRvanelo princips – Sromis samarTliani anazRaurebis miRebis 
uflebis efeqtianad ganxorcielebis mizniT, mxareebi valdebulebas iReben, aRia-
ron TiToeuli muSakis mier dasaqmebis Sewyvetis Sesaxeb Setyobinebis winaswar mi-
Rebis ufleba. saqarTvelos uzenaesi sasamarTlos mier damkvidrebuli praqtikis 
Tanaxmad, evropis socialuri qartiis aRniSnuli norma icavs dasaqmebuls samuSao-
dan winaswari Setyobinebisa da yovelgvari dasabuTebis gareSe gaTavisuflebisa-
gan.221 Tumca, mocemul SemTxvevaSi, am sakiTxze farTod naklebad vimsjelebT, rad-
gan kvlevis mizans warmoadgenda diskriminaciis Sesaxeb saqmeTa Seswavla, rac Se-
moifargleba sasamarTlos SefasebebiT SromiTi urTierTobis Sewyvetis safuZvlis 
kanonierebasTan da SesaZlo diskriminaciul motivTan mimarTebiT. 

218 senakis raionuli sasamarTlos 2017 wlis 17 martis gadawyvetileba saqmeze #2/160-2016.
219 senakis raionuli sasamarTlos 2017 wlis 17 martis gadawyvetileba saqmeze #2/160-2016.
220 senakis raionuli sasamarTlos 2017 wlis 17 martis gadawyvetileba saqmeze #2/160-2016.
221 saqarTvelos uzenaesi sasamarTlos 2015 wlis 19 ivnisis ganCineba saqmeze #as-239-226-2015; 

saqarTvelos uzenaesi sasamarTlos 2015 wlis 4 ivnisis ganCineba saqmeze #as-662-629-2014; 
saqarTvelos uzenaesi sasamarTlos 2015 wlis 6 maisis ganCineba saqmeze #as-252-239-2015; 
saqarTvelos uzenaesi sasamarTlos 2015 wlis 27 aprilis ganCineba saqmeze #as-588-556-2014; 
saqarTvelos uzenaesi sasamarTlos 2012 wlis 5 oqtombris ganCineba saqmeze #as-545-513-
2012; saqarTvelos uzenaesi sasamarTlos 2010 wlis 11 oqtombris gadawyvetileba saqmeze 
#as-527-495-2010; saqarTvelos uzenaesi sasamarTlos 2007 wlis 6 Tebervlis ganCineba saq-
meze #bs-822-788(k-06).

 ix.: https://www.ilo.org/labadmin/projects/WCMS_627047/lang--en/index.htm gv. 224.
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saqmeTa Seswavlis SedegebiT gamovlinda, rom SromiTi urTierTobis Sewyvetis 
safuZvlad umetes SemTxvevaSi (19 saqmeSi), miTiTebuli iyo Sromis kodeqsis 37.1 
muxlis `a~ qvepunqti (ekonomikuri garemoebebi, teqnologiuri an organizaciuli 
cvlilebebi, romlebic aucilebels xdis samuSao Zalis Semcirebas), 2 saqmeSi ki – 
Sromis kodeqsis 37.1 muxlis `z~ qvepunqti (dasaqmebulis mier misTvis individua-
luri SromiTi xelSekrulebiT an koleqtiuri xelSekrulebiT an/da Sromis Sina-
ganawesiT dakisrebuli valdebulebis uxeSi darRveva), damatebiT, 1 saqmeSi, rome-
lic exeboda orsulobis niSniT diskriminacias, SromiTi xelSekrulebis Sewyvetis 
safuZvlad miTiTebuli iyo Sromis kodeqsis 37.1 muxlis `e~ qvepunqti (mxareTa we-
rilobiTi SeTanxmeba).

SromiT urTierTobebTan dakavSirebuli saqmeebis analizi cxadyofs, rom xSiria 
SemTxvevebi, rodesac kerZo da sajaro dawesebulebebSi Statebis optimizaciis 
mizniT gamocxadebul reorganizacias umetes SemTxvevaSi, safuZvlad udevs dis-
kriminaciuli motivi. erT-erT saqmeSi,222 saqarTvelos uzenaesi sasamarTlos admi-
nistraciul saqmeTa palatam xazi gausva im garemoebas, rom xSirad reorganizaciis 
proceduriT realurad xdeba uflebis borotad gamoyeneba da xelmZRvanelobis-
Tvis miuRebeli moxeleebis gaTavisufleba: `e. w. likvidaciisa da reorganizaciis 
mankieri, ukanono praqtika, rogorc saSualeba – sajaro mosamsaxureTa samsaxuri-
dan gasaTavisufleblad, kidev ufro aaSkaravebs sajaro samsaxuris umwvaves pro-
blemas. axali xelmZRvaneli Tanamdebobis piri `ver muSaobs~ organizaciis arse-
bul struqturaSi da Tavis saqmianobas organizaciul-struqturuli cvlilebe-
biT iwyebs. sinamdvileSi, umravles SemTxvevaSi, es fsevdocvlilebebia da ama Tu im 
struqturuli danayofis dasaxelebis Secvlas niSnavs, romlis mizans arasasurvel 
sajaro mosamsaxureTa gaTavisufleba da sasurvel pirTa daniSvna warmoadgens.“223 

sasamarTloSi ganxilul erT-erT saqmeSi,224 sakamaTo gaxda sakiTxi, warmoadgens 
Tu ara Sromis kodeqsis 37-e muxlis pirveli punqtis `a~ qvepunqtis gamoyenebis wi-
napirobas samive garemoeba erTdroulad: ekonomikuri garemoebebi, teqnologiuri 
an organizaciuli cvlilebebi. amasTan dakavSirebiT, saqarTvelos uzenaesma sasa-
marTlom ganmarta Semdegi: saqarTvelos Sromis kodeqsis 37-e muxlis pirveli nawi-
lis „a“ qvepunqtiT gaTvaliswinebuli SromiTi xelSekrulebis Sewyvetis safuZveli 
SeiZleba davyoT or elementad: 1. unda arsebobdes ekonomikuri garemoebebi, teq-
nologiuri an organizaciuli cvlilebebi, da 2. aRniSnulis Sedegad aucilebeli 
unda iyos samuSao Zalis Semcireba. pirveli elementiT mocemuli garemoebebi (eko-
nomikuri, teqnologiuri an organizaciuli cvlilebebi) SeiZleba arsebobdes da-
moukideblad, Tumca imisaTvis, rom SromiTi xelSekrulebis Sewyveta safuZvlianad 
miiCneodes, aucilebelia, nebismier aRniSnul (ekonomikur, teqnologiur an orga-
nizaciul) garemoebas Sedegad mohyvebodes samuSao Zalis Semcireba. es niSnavs, rom 
gansaxilveli normiT mocemuli elementebi – ekonomikuri garemoebebi, teqnolo-
giuri an organizaciuli cvlilebebi da samuSao Zalis Semcireba unda arsebobdes 

222 saqarTvelos uzenaesi sasamarTlos 2014 wlis 18 Tebervlis gadawyvetileba saqmeze #bs-463-
451 (k-13).

223 saqarTvelos uzenaesi sasamarTlos 2014 wlis 18 Tebervlis gadawyvetileba saqmeze #bs-463-
451(k-13).

224 https://www.ilo.org/labadmin/projects/WCMS_627047/lang--en/index.htm gv. 227.
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kumulaciurad.225 aRniSnulidan gamomdinare, erToblivad mowmdeba ekonomikuri 
garemoeba, rac iwvevs samuSao Zalis Semcirebas, iseve rogorc organizaciuli an 
teqnologiuri cvlilebebi, risi Sedegicaa samuSao Zalis Semcireba.

kvlevis farglebSi Seswavlil erT-erT saqmeSi,226 sadac mosarCele davobda, rom 
igi samsaxuridan gaaTavisufles reorganizaciis Sedegad, profkavSirSi gawevria-
nebis  safuZvelze, sakasacio sasamarTlom saqme xelaxla gansaxilvelad daubruna 
saapelacio sasamarTlos, Semdegi samarTlebrivi motiviT:

`sakasacio palatis SefasebiT, gansaxilvel SemTxvevaSi, qvemdgomi instanciis sasa-
marTloebi mividnen daskvnamde, rom gansxvavebuli mopyrobis faqti saqmis masale-
biT ar mtkicdeboda, mosarCelem mxolod saqmis momzadebis dasrulebis Semdgom, 
abstraqtulad miuTiTa komparatorebTan mimarTebaSi gansxvavebuli mopyrobis da-
madasturebeli garemoebebi, rac mopasuxem uaryo. amasTan, dasaqmebuls ar uTxovia 
damsaqmeblisagan Sesabamisi informaciis gamoTxova. sakasacio palatam am ganmar-
tebis sapirispirod gaiziara kasatoris pozicia sasamarTlos mxridan mocemuli 
sakiTxis arasrulyofili gamokvlevis Taobaze (ssskis 393.3 muxli) da yuradReba 
gaamaxvila im garemoebaze, rom sarCelis Tanaxmad, SromiTi urTierTobis Sewyvetis 
erT-erT ZiriTad motivs mosarCelis sazogadoebrivi aqtivobebi, kerZod: mis mier 
profkavSiris Seqmna da dasaqmebulis mxridan xelmZRvanelobis kritika warmoad-
genda. palatam ganmarta, rom rogorc saqarTvelos konstitucia (me-19 muxli), ise 
`adamianis uflebaTa da TavisuflebaTa dacvis evropuli konvenciis~ me-10 muxli 
aRiarebs azris gamoxatvis Tavisuflebis princips, rac moicavs piris Tavisufle-
bas, gaaCndes sakuTari Sexeduleba, miiRos an gaavrcelos informacia an ideebi sa-
jaro xelisuflebis Caurevlad da saxelmwifo sazRvrebis miuxedavad, am uflebis 
mimarT arsebobs saxelmwifos negatiuri valdebuleba, ar Caerios mis ganxorcie-
lebaSi, Tu es kanoniT pirdapir ar aris gaTvaliswinebuli. Uuflebis SezRudvis 
mimarT moqmedebs mixedulebis zRvris Teoria da uflebis SezRudva gamarTlebu-
li unda iyos `demokratiul sazogadoebaSi mwvave aucileblobiT… sxvaTa uflebe-
bisa da Tavisuflebebis dasacavad.~ iTqva isic, rom `azris Tavisufleba,~ rogorc 
konvenciuri samarTliT daculi sfero, absoluturi privilegiiT sargeblobs da 
Careva ara azriT dacul sferoSi, aramed azris gamoxatvis uflebiT dacul sfe-
roSia dasaSvebi. Sesabamisad, piris mimarT sanqciis gamoyeneba mxolod azris gamo 
dauSvebelia. am TvalsazrisiT, saqmeSi warmodgenilia `profesiul rkinigzelTa 
klubis~ gancxadeba da sakasacio palatis SefasebiT, udavoa, rom am profkavSiris 
wevrs warmoadgenda mosarCele. raime Sefaseba am mtkicebulebasTan mimarTebiT 
arc erTi instanciis sasamarTlos ar gaukeTebia, ufro metic, mtkicebulebaSi ga-
moTqmuli kritika gakeTebulia 2015 wlis 7 ivniss, romelic droSi sakmaod axlosaa 
reorganizaciis Taobaze damsaqmeblis mier gadawyvetilebis miRebasTan. sakasacio 
palatam aseve, gaiTvaliswina sarCelze darTuli damsaqmeblis werilobiTi gan-
marteba, romlis Tanaxmadac, SromiTi urTierTobis Sewyvetis mTavari faqtobrivi 
safuZveli `sinerji jgufTan~ muSaobis Sedegad SemuSavebuli marTvis organiza-
ciuli modelia, xolo saqmis momzadebis etapze warmodgenili `sinerji jgufis~ 

225 saqarTvelos uzenaesi sasamarTlos 2015 wlis 29 ivnisis ganCineba saqmeze #as-414-391-2014.
226 Tbilisis saapelacio sasamarTlos 2018 wlis 10 ivlisis gadawyvetileba, saqme #2b/1633-18.
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werilobiTi pasuxidan irkveva, rom: proeqtis farglebSi damuSavebuli modeli ar 
iTvaliswinebda kadrebis Semcirebas, axal struqturaSi im donis detalizaciisas, 
ra donezec maT SeimuSaves, arc erTi erTeuli an funqcia ar gauqmebula, mxolod 
moxda qvedanayofebis nawilis sxva struqturul erTeulebad transformacia da 
gansxvavebuli dasaxelebebiT Camoyalibeba. „sinerji jgufi~ adasturebs, rom mas 
da mopasuxes Soris SeTanxmebis sagans ar warmoadgenda sakadro bazis optimizaciis 
samuSaoebi.E es amocana ar dasmula mopasuxis menejmentisagan da arc ganxilvis sa-
gani yofila. sakasacio palatam gaiziara `Tavisufali mewarmeobis~ idea, rome-
lic saqarTvelos konstituciis 30-e muxlis me-2 punqtiT, saxelmwifos pozitiur 
valdebulebadaa moxseniebuli da igi Tavis TavSi sakadro politikis gansazRvris 
Tavisuflebasac moicavs. Tumca, praqtikis analizi aCvenebs, rom kanoniT garanti-
rebuli uflebis Tundac, kanonierad gamoyenebis SesaZlebloba, xSirad gansxvave-
buli mopyrobis gadafarvis mcdelobas emsaxureba da swored am sakiTxis kvlevis 
Sedegad savaldebuloa, Semowmdes uflebis mqone piris mxridan am uflebis gankar-
gvis marTlzomiereba (sk-is 115-e muxli). sakasacio sasamarTlos azriT, swored am 
konteqstSi unda Sefasdes sarCelis winaaRmdeg wardgenil SesagebelSi gamoTqmu-
li Sedaveba SromiTi urTierTobis marTlzomierad Sewyvetis Taobaze, aseve `si-
nerji jgufis~ ganmarteba (reorganizaciis Sedegad struqturuli erTeulebisaT-
vis mxolod saxelwodebis gadarqmeva damtkicebul saStato nusxaSi hpovebs Tu ara 
realur ganxorcielebas), vinaidan, rogorc aRiniSna, mxolod kanonmdeblobis mo-
Txovna da formaluri dacva (Sromis kodeqsis 37-e (1) muxlis `a~ qvepunqtisa da 38-
e muxlis regulaciis brZanebaSi miTiTeba), Tuki mas realurad sxva miznis miRweva 
(arasasurveli urTierTobisgan Tavis daRweva) udevs safuZvlad, sasamarTlom, ro-
gorc darRveuli uflebis dacvis institutma, diskriminaciis gadafarvad unda ga-
nixilos da igi mizanSeuwonel da sruliad miuRebel qcevad miiCnios, romelic arR-
vevs, rogorc saerTaSoriso, ise erovnuli samarTlis normebsa da piris Tanaswo-
robis sayovelTao princips.P palatam isic SeniSna, rom diskriminaciis uaryofis 
safuZvlad, SesagebelSi mopasuxe aseve, asaxelebda misi mxridan doqtoranturaSi 
mosarCelis swavlis dafinansebas, rogorc damsaqmeblis keTil nebas, Tumca, kvle-
vis sagani ar gamxdara is garemoebac, am uflebaze xelmisawvdomoba mosarCelisaT-
vis individualurad miniWebul sikeTes warmaodgenda, Tu organizaciaSi momuSave 
yvela pirisaTvis xelmisawvdom praqtikas.~

sakasacio sasamarTlos mosazrebiT, saapelacio sasamarTlos damatebiT unda ga-
moekvlia is garemoeba, mopasuxis mxridan ra samuSao SeTavazeba moxda mosarCe-
lesTan erTad gaTavisuflebul sxva pirebisTvis da ra samuSaos SeTavazeba – mo-
sarCelesTvis, ratom ganacxada man SeTavazebul samuSaoze kategoriuli uari da 
am mxriv daedgina, xom ar hqonda adgili gansxvavebul mopyrobas mosarCelesa da 
im komparatorebs Soris (arsebiTad msgavs mdgomareobaSi myof im dasaqmebulebs 
Soris), romlebmac reorganizaciisas samuSao dakarges mosarCelesTan erTad, xo-
lo amJamad dasaqmebuli arian TavianTi specialobiT samsaxurebSi. mocemuli saq-
meSi Tbilisis saapelacio sasamarTlom swored uzenaesi sasamarTlos miTiTebebis 
gaTvaliswinebis Sedegad, saqmis xelaxali ganxilvisas miiCnia, rom mosarCelesTan 
SromiTi urTierTobis Sewyvetis safuZvels warmoadgenda gansxvavebuli azrisa da 
profkavSirSi wevrobis niSniT diskriminacia.
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sasamarTlom erT-erT saqmeSi227 aRniSna, rom sawarmos reorganizaciis realurad 
(struqturis an samarTlebrivi formis Secvlis, gadakeTebis, gardaqmnis) ganxor-
cielebis SemTxvevaSi, sawarmos administracia valdebulia daasabuTos State-
bis Semcirebis aucilebloba, raTa ar moxdes Statebis formalurad Semcireba da 
ar iqces administraciis mier umarTebulo gadawyvetilebis miRebis kanonismier 
safuZvlad. administraciis mier amgvari nebis gamovlenas, miuxedavad imisa, ra 
formiT arsebobs igi (aqti, brZaneba, garigeba), saqarTvelos samoqalaqo kodeqsis 
54-e muxlis dispoziciuri Sinaarsi (sajaro wesrigisa da zneobis winaaRmdegoba) ba-
Tilad miiCnevs da mas iuridiul Sedegs ar ukavSirebs.

saerTaSorisod aRiarebuli standartebis Sesabamisad, dasaqmebulis samsaxuridan 
nebismieri maT Soris, reorganizaciis safuZvliT daTxovnis sakiTxis gadawyveti-
sas, damsaqmebeli arCevanis gakeTebisas, valdebulia ixelmZRvanelos gonivruli 
da dasabuTebuli kriteriumiT, rac gamoricxavs eWvis safuZvels gadawyvetilebis 
miRebis procesSi da dausabuTeblad ar xelyofs dasaqmebulis kanonier interess, 
mis SromiT uflebebs.

am mxriv, mniSvnelovania sakasacio sasamarTlos ganmarteba, rom SromiTi xelSe-
krulebis damsaqmeblis mier calmxrivad moSlis ufleba ar aris SeuzRudavi. `sa-
qarTveloSi ganxorcielebuli Sromis kanonmdeblobis reformis erT-erTi mizani 
swored dasaqmebulis uflebebis dacva iyo, amasTan, mniSvnelovania, rom Sromis 
samarTali dakavSirebulia qveynis ekonomikur  ganviTarebasTan da TiToeuli da-
saqmebulis saqmis individualuri Sefasebisas gamoyenebuli unda iqnas e. w. `favor 
prestatoris~ principi, rac dasaqmebulTaTvis sasargeblo wesTa upiratesobas niSnavs. 
swored aRniSnuli principis gamoyenebisas, saWiroa damsaqmeblis da dasaqmebulis 
moTxovnebisa da interesebis wonasworobis dacva samarTlianobis, kanonierebisa 
da TiToeuli maTganis qmedebis keTilsindisierebis konteqstSi~ (ix.: susg №as-941-
891-2015, 29.01.2016). 

erT-erT saqmeSi228 sasamarTlom miiCnia, rom Tu piris gaTavisufleba dakavebuli 
Tanamdebobidan, mxolod reorganizaciis safuZvliT, marTlzomierad iqneba miC-
neuli, aseT SemTxvevaSi „reorganizacia,~ romelsac dasaqmebuli piris mimarT wa-
yenebuli sakvalifikacio Tu sxva moTxovnebis gazrda mohyva Tan, iseTive uflebis 
borotad gamoyenebaa, rogoric piris samsaxuridan yovelgvari safuZvlis gareSe 
gaTavisufleba. sasamarTlom aseve, aRniSna, rom reorganizacia sawarmo/dawesebu-
leba/organizaciis Sida organizaciuli cvlilebaa, romelic piris samsaxuridan 
gaTavisuflebas mxolod im SemTxvevaSi SeiZleba daedos safuZvlad, Tu piris sam-
saxuridan gaSveba  reorganizaciis Sedegebma ganapiroba da ara uSualod reorgani-
zaciis procesma. sakiTxis sxvagvari gadawyvetiT damsaqmebels yovelTvis SeeZleba 
kanoniT akrZaluli safuZvliT dasaqmebulis samsaxuridan gaTavisufleba da aR-
niSnuli procesis e. w. „Sida organizaciuli cvlilebiT~ gamarTleba. mocemul Se-
mTxvevaSi, damsaqmebelma ver daadastura, Tu reorganizaciuli cvlilebis romeli 
Tanmdevi Sedegi ver daakmayofila mosarCelem. Sesabamisad, ar dasturdeba ufle-

227 senakis raionuli sasamarTlos 2017 wlis 17 martis gadawyvetileba saqmeze #2/160-2016.
228 rusTavis saqalaqo sasamarTlos 2017 wlis 7 aprilis gadawyvetileba saqmeze #2-928-16.
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bis gamoyenebis marTlzomiereba, rac imTaviTve aCens dasaqmebulis mimarT diskri-
minaciuli mopyrobis safuZvlian eWvs, romlis gaqarwyleba damsaqmeblis mtkicebis 
saganSi Semavali garemoebaa.

senakis raionulma sasamarTlom erT-erT saqmeSi229 aRniSna, rom im SemTxvevaSic 
ki, rodesac realurad arsebobs Sromis kodeqsis 37-e muxlis 1-li nawilis „a~ qve-
punqtis winapirobebi, muSakis samuSaodan daTxovna kavSirSi unda iyos: a) muSa-
kis arakompetenturobasTan an/da saTanado qcevasTan da b) unda momdinareobdes 
sawarmos, dawesebulebis, Tu maTi servisis operatiuli saWiroebidan.M mocemul saq-
meSi ki, sasamarTlom miiCnia, rom miuxedavad imisa, rom ar arsebobda Sromis kodeq-
sis 37-e muxlis 1-li nawilis „a~ qvepunqtis winapirobebi, kerZod, reorganizacia ar 
ganxorcielebula da Sesabamisad, ar arsebobda raime saWiroeba, rac sawarmos daa-
yenebda Statebis Semcirebis aucileblobis winaSe. sasamarTlom mosarCelis samu-
Saodan gaTavisuflebis Sesaxeb administraciis mier miRebuli gadawyvetileba Se-
afasa mosarCelis TanamdebobasTan Sesaferisobisa da kompetenciis Tvalsazrisi-
Tac da mivida im daskvnamde, rom mosarCelis mimarT samsaxuridan gaTavisuflebis 
Sesaxeb miRebuli gadawyvetileba am mxrivac, aragonivruli da dausabuTebeli iyo. 
miuxedavad imisa, rom sasamarTlom samsaxuridan gaTavisufleba ar miiCnia kanonie-
rad, garkveulwilad, bundovani msjeloba ganaviTara SesaZlo diskriminaciul mo-
tivTan mimarTebiT: „sasamarTlo aRniSnavs, rom mxolod damsaqmeblis midgoma (Se-
xeduleba) ama Tu im sakiTxisadmi, verbaluri Tu araverbaluri gamoxatulebis ga-
reSe, piris mimarT ganxorcielebul diskriminaciad ver CaiTvleba, diskriminacias 
warmoadgens damsaqmeblis faqtobriv qmedebaSi gamoxatuli neba, rac mimarTulia 
da miznad isaxavs an iwvevs dasaqmebulisadmi damaSinebeli, mtruli, damamcirebe-
li, Rirsebis Semlaxavi an Seuracxmyofeli garemos Seqmnas, anda iseTi pirobebis 
Seqmna, romlebic pirdapir an arapirdapir auaresebs dasaqmebulis mdgomareobas 
analogiur pirobebSi myof sxva pirebTan SedarebiT. mopasuxis mxridan mosarCe-
lesadmi amgvari formis raime gamoxatulebas adgili ar hqonia, rac faqtobrivad 
gamoricxavs saxelSekrulebo urTierTobis diskriminaciuli motiviT Sewyvetis 
Taobaze mosarCelis mier miTiTebul garemoebas.~230 Mmocemul SemTxvevaSi, sasa-
marTlom vrclad imsjela SromiTsamarTlebrivi urTierTobis maregulirebel 
normebze dayrdnobiT SromiTi urTierTobis Sewyvetis kanonierebis Sefasebisas, 
Tumca, naklebi yuradReba dauTmo siRrmiseulad gamoekvlia mosarCelis miTiTe-
bebi profkavSirSi gawevrianebis gamo diskriminaciaze.

Sromis xelSekrulebis Sewyvetis safuZvelTa Soris centraluri adgili uWiravs 
dasaqmebulis qceviT gamowveul safuZvels, radgan praqtikaSi, umeteswilad, Sro-
miT urTierTobaSi konfliqts dasaqmebulis mier valdebulebis darRveva iwvevs. 
valdebulebis darRveva saqarTvelos Sromis kanonmdeblobis mixedviT, SromiTi 
xelSekrulebis pirobebis darRvevas gulisxmobs, rac SeiZleba gamoixatos Tana-
mdebobrivi instruqciisa da/an normatiuli aqtebis danawesebis Seusrulebloba-
Si, rac dasaqmebulebis pirdapiri movaleobaa. amasTan, kanonis Tanaxmad, darRve-
va unda iyos uxeSi, romlis aseTad Seracxva xSirad, damsaqmeblis mier xdeba, raTa 

229 senakis raionuli sasamarTlos 2017 wlis 17 martis gadawyvetileba saqmeze №2/160-2016.
230 senakis raionuli sasamarTlos 2017 wlis 17 martis gadawyvetileba saqmeze №2/160-2016.
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gaamarTlos dasaqmebulis samuSaodan gaTavisufleba. Tumca, darRvevis xarisxis 
dadgena jer kidev, ar aris sakmarisi iseTi mkacri gadawyvetilebis misaRebad, ro-
goricaa samuSaodan gaTavisufleba, rac SesaZloa, dasaqmebulisTvis saarsebo sa-
Sualebis mospobas iwvevdes. aseve aucilebelia, rom darRveva braleuli iyos.231

umniSvnelovanesi wesi, rac germanul SromiT samarTalSi moqmedebs piris qceviT 
gamowveuli xelSekrulebis Sewyvetis dros, aris – winaswar ganWvretis principi 
(Prognozeprinzip), romelic momavalTan dakavSirebuli institutia. aRniSnulis mixe-
dviT, dasaqmebulis qcevasTan dakavSirebuli xelSekrulebis Sewyveta ar warmoad-
gens sanqcias warsulSi Cadenili araswori saqcielisTvis, aramed emsaxureba moma-
valSi SromiTi urTierTobisTvis zianis miyenebis Tavidan acilebas. am safuZvliT 
xelSekrulebis Sewyvetas Tan unda axldes prognozirebadi Sedegi, rom momavalSi 
SromiTi urTierToba im masStabiT Seilaxeba, romelic amarTlebs am urTierTobis 
dasrulebas. calkeul SemTxvevaSi, dasaqmebulis mier valdebulebis darRveva Sei-
Zleba imdenad mZime iyos, rom misi ganmeorebiT Cadenis, Tundac mcire saSiSroeba 
damsaqmeblisaTvis miuRebeli aRmoCndes.232

SromiTi urTierTobis Sewyvetis Sesaxeb C158 konvenciis233 me-4 muxlis Tanaxmad, 
dasaqmebulis samsaxuridan daTxovna SeiZleba mxolod kanonieri safuZvlis arse-
bobisas, rac ukavSirdeba dasaqmebulis SesaZleblobebsa da qcevis wess an dawese-
bulebis, sawarmos aucileblobas an samsaxurs. ILO-s eqspertTa komitetis 1995 
wlis zogadi mimoxilva SesaZloa, sasargeblo aRmoCndes sazRvargareTis qveynebis 
kanonmdeblobisa da zogadi midgomis gaanalizebis TvalsazrisiT. ILO-s eqspertTa 
komiteti mimoixilavs „arasaTanado qcevis“ koncefcias, romelic Tavis mxriv, iyo-
fa or komponentad: 1) dasaqmebulTa mier SromiTi xelSekrulebiT gaTvaliswi-
nebuli movaleobebis arajerovani Sesruleba (arasaTanado profesiuli qceva); 
2) Seuferebeli yofaqceva. pirvelis magaliTia iseTi aramarTlzomieri qceva, ro-
goricaa profesiul valdebulebaTa mimarT gulgrili damokidebuleba; samuSao 
wesebis darRveva; damsaqmeblis legitimur miTiTebebze daumorCilebloba; pati-
vsadebi mizezis gareSe samsaxurSi dagvianeba an samsaxuris gacdena. meore kate-
goriaSi igulisxmeba zogadi wesrigis sawinaaRmdego qmedeba; Zaladoba; Seuracx-
yofa; sityvieri Seuracxyofa; samuSao adgilze simSvidisa da wesrigis darRveva; 
narkotikuli, alkoholuri an toqsikuri nivTierebebis zemoqmedebis qveS samuSao 
adgilze gamocxadeba an samuSao adgilze maTi moxmareba. amave kategoriaSia ndo-
bisa da keTilsindisierebis sawinaaRmdego qceva, rogoricaa TaRliToba, motyueba, 
ndobis dakargva, qurdoba da sxvadasxva araloialuri qmedeba (rogoricaa savaWro 
saidumloebis gacema-gavrceleba, paralelur reJimSi konkurenti damsaqmeblis sa-

231 ix.: https://www.ilo.org/labadmin/projects/WCMS_627047/lang--en/index.htm gv. 231.
232  Däubler W., das Arbeitsrecht B.2, §1055. Rowohlt Taschenbuch Verlag, September 2006
 ix.: https://www.ilo.org/labadmin/projects/WCMS_627047/lang--en/index.htm gv. 233.
233 1982 wels miRebuli SromiTi urTierTobis Sewyvetis Sesaxeb C158 konvencia saqarTvelos 

mier ratificirebuli ar aris, Sesabamisad, mas Sesasruleblad savaldebulo Zala ar gaaC-
nia. Tumca, erovnul sasamarTlo praqtikaSi SromiTi urTierTobis maregulirebeli samar-
Tlebrivi normebis interpretaciis miznebisaTvis aRniSnul konvencia sakmaod aqtiurad 
gamoiyeneba.
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sargeblod saqmianoba) an organizaciis qonebisaTvis zianis miyeneba.234

valdebulebis seriozuli darRvevis definicia gansxvavebulia sxvadasxva qveynis 
kanonmdeblobasa Tu praqtikaSi. zogierT qveyanaSi miTiTeba keTdeba „valdebule-
bis seriozul darRvevaze.~ zogjer qveynebis kanonmdeblobaSi mocemulia termini 
– „valdebulebis uxeSi darRveva.~ aRniSnul SemTxvevebTan mimarTebiT, individua-
luri faqtobrivi garemoebebis gaTvaliswinebiT, sasamarTlo wyvets, rodis aris 
gamarTlebuli xelSekrulebis dauyovnebliv Sewyveta, gafrTxilebis gareSe. fran-
guli sasamarTlo praqtikis mixedviT, valdebulebis seriozuli darRveva warmo-
adgens dasaqmebulis mxridan gamovlenili qmedebis an qmedebaTa Sedegs, romelic 
gamoricxavs SromiTi urTierTobis gagrZelebas, Tundac winaswari Setyobinebis 
vadis ganmavlobaSi.235

dasaqmebulTa SromiTi uflebebebis dacvis kuTxiT, metad mniSvnelovania damsaqme-
blis mier misTvis miniWebuli uflebebiT keTilsindisierad sargebloba.D damsaqme-
beli kanoniT gaTvaliswinebuli winapiroebebis arsebobisas, uflebamosilia Sewy-
vitos dasaqmebulTan SromiTsamarTlebrivi urTierToba, Tumca, es ufleba unda 
ganxorcieldes jerovnad, kanoniT gaTvaliswinebuli danawesis zusti dacviT da 
Tanac ise, rom adgili ar hqondes uflebis borotad gamoyenebas: SromiT urTier-
TobebSi, dasaqmebulis samsaxuridan gaTavisufleba unda iqnas gamoyenebuli mxo-
lod im SemTxvevaSi, rodesac dasaqmebulis mimarT, mis mier Cadenili gadacdomis 
(darRvevis) xasiaTidan da simZimidan gamomdinare, ufro msubuqi sanqciis Sefarde-
bas azri aqvs dakarguli (Ultima Ratio).

saqarTvelos samoqalaqo kodeqsis 115-e muxlis Tanaxmad, samoqalaqo ufleba un-
da ganxorcieldes marTlzomierad daU unda dasturdebodes xelSekrulebis pi-
robebis darRveva. amasTan, pirobebis nebismieri darRveva ar SeiZleba safuZvlad 
daedos dasaqmebulis samsaxuridan gaTavisuflebas. muSakis samsaxuridan daTxo-
vnisas, aucilebelia daculi iyos zomieri balansi Cadenil darRvevasa (aseTis da-
mtkicebis SemTxvevaSi) da samsaxuridan gaTavisuflebas Soris. imisaTvis, rom dasa-
qmebulis samsaxuridan gaTavisufleba miCneul iqnas damsaqmeblis mxridan saWiro, 
adekvatur da proporciul RonisZiebad, aucilebelia saxeze iyos iseTi mZime da-
rRveva, romelic sxva aramsubuqi sanqciis gamoyenebas aramizanSewonilad xdis.236 
magaliTad, erT-erT saqmeSi, romelSic mosarCele miuTiTebda, rom samsaxuridan 
gaaTavisufles politikuri niSniT da damsaqmeblis argumenti valdebulebis uxeS 
darRvevaze ar iyo marTebuli, Tbilisis saapelacio sasamarTlom srulad gaizia-
ra da aRniSna Semdegi: „amdenad, saxezea mocemuloba, rodesac TanamSromeli, rome-
lic mravali wlis manZilze saqmianobda dawesebulebaSi da mis mimarT disciplinu-
ri RonisZieba gamoyenebuli ar yofila, damsaqmebelma dakavebuli Tanamdebobidan 
gaaTavisufla. amasTan, rogorc ukve dadgenilia, mosarCelesTan SromiTi urTier-
Toba Sewyda aramarTlzomieri safuZvliT. saapelacio palata miiCnevs, rom zemoT 

234 General Survey, Protection against Unjustified Dismissal, ILO, 1995, par. 90.
 ix.: https://www.ilo.org/labadmin/projects/WCMS_627047/lang--en/index.htm gv. 231.
235 General Survey, Protection against Unjustified Dismissal, ILO, 1995, para 250.
 ix.: https://www.ilo.org/labadmin/projects/WCMS_627047/lang--en/index.htm gv. 232.
236 Tbilisis saapelacio sasamarTlos 2018 wlis 12 ivlisis gadawyvetileba saqmeze #2b/6368-17.
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aRniSnuli garemoebebi da is, rom mosarCele warmoadgenda opoziciuri partiis 
aqtivists, romelic aqtiurad monawileobda 2016 wlis 08 oqtombris arCevnebSi da 
samsaxuridan gaTavisuflda arCevnebis Catarebidan ramdenime dReSi – 11.10.2016w., 
TvalsaCinos xdis damsaqmeblis mxridan mosarCelis mimarT politikuri kuTvnile-
bis safuZvliT diskriminaciis faqts, rac arRvevs rogorc saerTaSoriso, ise ero-
vnuli samarTlis normebsa da piris Tanasworobis sayovelTao princips.

gansxvavebuli mopyrobis iniciatoris mxridan gonivruli da wonadi argumentebiT  
gamarTlebuli ver iqna mosarCelis Sromis uflebaSi amgvari Careva, anu ar dginde-
ba, rom gansxvavebuli mopyroba emsaxureboda sazogadoebrivi wesrigisa da zneobis 
dasacavad kanoniT gansazRvrul mizans, hqonda obieqturi da gonivruli gamarTle-
ba, rac aucilebelia demokratiul sazogadoebaSi, xolo gamoyenebuli saSualeba 
iyo Tanazomieri aseTi miznis misaRwevad. Mmopasuxe araTu Seecada aseTi mtkicebu-
lebebis warmodgenas, aramed bolomde uaryofda gansxvavebuli mopyrobis faqts, 
Tumca, misi amgvari msjeloba Sesabamisi mtkicebulebebis ararsebobis safuZvliT, 
sasamarTlos mxridan gaziarebuli ar iqna.~237 Mmocemul SemTxvevaSi diskriminaciu-
li motivis gamokveTisaTvis, sasamarTlom marTebulad gaamaxvila yuradReba im 
faqtze, rom msgavsi darRvevis dros sxva pirebis mimarT damsaqmebels analogiuri 
saxis disciplinuri RonisZieba arasdros gautarebia.

sxva saqmeSi,238 mosarCele davobda, rom igi samsaxuridan gaaTavisufles seqsualuri 
orientaciis gamo. damsaqmebeli ki, aRniSnavda, rom SromiTi urTierTobis Sewyve-
tis safuZvels warmoadgenda mosarCelis mier valdebulebis uxeSi darRveva. am sa-
qmeSi quTaisis saqalaqo sasamarTlom daadgina, rom SromiTi urTierTobis moSla 
iyo aramarTlzomieri da ganmarta Semdegi: „saerTaSorisod aRiarebuli standar-
tebidan gamomdinare, dasaqmebulis samuSaodan daTxovnisas, unda arsebobdes gaTa-
visuflebis gonivruli safuZveli. 1919 wels, versais xelSekrulebis safuZvelze 
Seiqmna Sromis saerTaSoriso organizacia (Sso), romlis farglebSic SemuSavebulia 
SromiTi uflebebis dacvis saerTaSoriso standartebi da konvenciebi. erT-erTia 
Sso-is C158 SromiTi urTierTobis Sewyvetis konvencia, romelic miRebulia 1982 
wels da iTvaliswinebs „gonivruli safuZvlis~ cnebas.K konvenciis mixedviT, „go-
nivrulobis~ principi asaxuli unda iyos yvela saxelmwifos Sidasaxelmwifoebriv 
sakanonmdeblo sistemaSi. marTalia, saqarTvelo ar aris SromiTi urTierTobis 
Sewyvetis C158 konvenciis monawile mxare, magram mas „gonivruli safuZvlis~ prin-
cipis konvenciseuli mniSvnelobiT garkveulwilad, ekisreba movaleoba danergos 
is im xarisxiTa da standartiT, rogorc es akisriaT konvenciis xelSemkvrel saxel-
mwifoebs. saqarTvelos es valdebuleba gamomdinareobs saerTaSoriso Cveule-
biTi samarTlidan da ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb 
saerTaSoriso paqtis me-6 muxlidan. saqarTvelos moqmedi SromiTi kanonmdeblo-
ba ar ewinaamRdegeba am konvenciiT gaTvaliswinebul moTxovnebs da TanxvedraSia 
masTan. sasamarTlos azriT, xelSekrulebis moSlis mizezi unda Seesabamebodes 
SromiTi urTierTobis Sewyvetis rogorc konvenciiT, ise Sromis kodeqsiT gaTva-
liswinebul safuZvlebs. mosarCelesTan SromiTi urTierTobis Sewyvetis safuZve-

237 iqve.
238 quTaisis saqalaqos asamarTlos 2017 wlis 7 dekembris gadawyvetileba saqmeze #2/401-17.
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li dausabuTebelia, araa warmodgenili Sesabamisi mtkicebulebebi, mopasuxem ver 
daasabuTa, ram ganapiroba muSakis dauyovneblivi gaTavisufleba samuSaodan da ra-
Si gamoixata mis mier dakisrebuli movaleobis arajerovani Sesruleba, ra xarisxis 
iyo darRveva da ramdenad Seesabameba igi gonivruli safuZvlis standarts, ris ga-
moc sasamarTlo Tvlis, rom mosarCelis gaTavisufleba samsaxuridan ar Seesabame-
ba moqmedi Sromis kanonmdeblobis normebs, radgan kanoni damsaqmebels ar aniWebs 
uflebas, yovelgvari safuZvlis gareSe gaaTavisuflos dasaqmebuli samuSaodan.239 
marTalia,M mocemul saqmeSi sasamarTlom miiCnia, rom samsaxuridan gaTavisufle-
ba ar iyo ganpirobebuli kanonismieri safuZvliT, Tumca, seqsualuri orientaciis 
niSniT diskriminacia ar daadgina da am mxrivac msjeloba naklebad ganaviTara. 

Sromis kodeqsis 37.1 muxlis „e“ qvepunqtis Sesabamisad, SromiTi xelSekrulebis 
Sewyvetis safuZvelia mxareTa werilobiTi SeTanxmeba. msgavsi SeTanxmebebis saci-
loobisas, iseve, rogorc sakuTari nebiT samuSaos datovebisas, yuradReba unda mie-
qces, xom ar aris dasaqmebulis nebis gamovlena damsaqmeblis mier ganpirobebuli an 
xom ar udevs mas safuZvlad muqara, iZuleba, gamouvali mdgomareoba an raime iseTi 
garemoeba, rac sxva SemTxvevaSi dasaqmebulis sxvagvar qcevas gamoiwvevda.240Kkvlevis 
farglebSi Seswavlil mxolod erT saqmeSi241 Segvxvda miTiTeba Sromis kodeqsis 37.1 
muxlis „e“ qvepunqtis mixedviT SromiTi xelSekrulebis Sewyvetis Taobaze. kerZod, 
aRniSnul saqmeSi: „sasamarTlom daadgina da gaiziara mosarCele n. g-s ganmarteba, 
rom 2016 wlis 20 ianvris SromiTi xelSekrulebis Sewyvetis Sesaxeb SeTanxmebaze 
xelmowerisas igi ver acnobierebda mis arss, iyo ra orsulobis me-8 TveSi, ar icoda 
Tavisi uflebebis Sesaxeb da Seiyvanes SecdomaSi. amdenad, sasamarTlo ar iziarebs 
mopasuxis ganmartebas, rom mosarCeles hqonda amis survili. sasamarTlom aRniSnu-
li faqtobrivi garemoeba, rom mosarCele mopasuxem Seiyvana SecdomaSi, garda mo-
sarCelis ganmartebisa, dadgenilad miiCnia im dadgenil faqtobrivi garemoebebis 
erTobliobiT, rogoricaa: mosarCelis orsuloba, gaTavisuflebis Semdeg, dRemde 
igi dausaqmebelia, aseve is garemoebac, rom mas SeeZlo esargebla fasiani dekre-
tuli SvebulebiT da ufaso SvebulebiTac. Llogikuria, mas rom scodnoda Tavisi 
uflebebis Sesaxeb, igi amas aucileblad gamoiyenebda. ra Tqma unda, damsaqmeblis 
mier am uflebebis Sesaxeb ar ganmartebula, dasaqmebuli Secda SeTanxmebis Sina-
arssa da saganSi da moawera mas xeli. Aamdenad, es SeTanxmeba ver CaiTvleba iuridiu-
li Zalis mqoned, Tan dasaqmebuli am safuZvliT, mxareTa SeTanxmebis gamo SromiTi 
xelSekrulebis Sewyvetis Sesaxeb, ar aris gaTavisuflebuli uflebamosili piris 
mier gamocemuli aqtis safuZvelze. sasamarTlom gaiTvaliswina is garemoebac, 
rom mosarCele, rogorc fizikuri piri, mosarCelesTan SedarebiT „susti~ mxarea, 
adgili aqvs ra, mocemul SemTxvevaSi, mxareebis saxiT `sust~ da „Zlier~ mxares.Aa-
qedan gamomdinare, baTumis saqalaqo sasamarTlom mosarCelis moTxovna SromiTi 
xelSekrulebis Sewyvetis Sesaxeb SeTanxmebis baTilad cnobis nawilSi daakmayofi-
la SromiTi urTierTobebis maregulirebel samarTlebriv normebze dayrdnobiT, 
Tumca, orsulobis niSniT diskriminaciis faqti sasamarTlom ar daadastura. Aam Se-
mTxvevaSi, baTumis saqalaqo sasamarTlom savaraudo diskriminaciuli mopyrobis 

239 quTaisis saqalaqos asamarTlos 2017 wlis 7 dekembris gadawyvetileba saqmeze #2/401-17
240 ix.: https://www.ilo.org/labadmin/projects/WCMS_627047/lang--en/index.htm  gv. 244.
241 baTumis saqalaqo sasamarTlos 2017 wlis 28 aprilis gadawyvetileba saqmeze #2-1655/2016.
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Sefasebisas moixmo `diskriminaciis yvela formis aRmofxvris Sesaxeb~ saqarTve-
los kanoni da miuTiTa, rom orsulobis niSniT gansxvavebul mopyrobas gamoricxa-
vda is garemoeba, rom damsaqmebeli aRniSnulis Sesaxeb informirebuli iyo SromiTi 
xelSekrulebis ganaxlebuli vadiT dadebis periodSic. Sesabamisad, sasamarTlos 
SefasebiT, Tu damsaqmebels orsulobis niSniT diskriminacia hqonda ganzraxuli, 
maSin masTan xelSekrulebasac mokle vadiT ganaaxlebda da SromiTi urTierTobac 
Sewydeboda am vadis amowurvis Sedegad.

diskriminaciis niSnebi

kvlevis Sedegebma cxadyo, rom yvelaze xSirad SromiT davebSi mosarCeleebi miu-
TiTeben politikuri niSniT diskriminacias. kerZod, saqmeTa 35%-Si mosarCeles 
samsaxuridan gaTavisuflebis safuZvlad identificirebuli hqonda politikuri 
niSniT diskriminacia, xolo saqmeTa raodenobis mixedviT, Semdgom adgilze modis 
profkavSirSi wevrobis niSniT savaraudo diskriminaciis SemTxvevebi (17%).

qvemoT warmodgenil cxrilSi mocemulia SromiT davebSi gamokveTili diskrimi-
naciis konkretuli niSnebi:

diskriminaciis niSani dadginda Aar dadginda saerTo raodenoba

Ppolitikuri 3 5 8

profkavSiris wevroba 4 4

sqesi 1 2 3

Ggansxvavebuli azri 1 2 3

seqsualuri orientacia 1 1

religiuri 1 1

seqsualuri Seviwroeba 1 1 2

sxva niSniT 1 1

statistikuri monacemebis mixedviT, sasamarTloebSi yvelaze naklebad aris 
ganxiluli SromiT urTierTobebSi religiuri da seqsualuri orientaciis niSniT 
diskriminaciis Sesaxeb sarCelebi. amasTan unda iTqvas isic, rom sasamarTlom aR-
niSnuli safuZvlebiT diskriminacia ar daadgina arcerT saqmeSi.
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warmodgenili monacemebi kidev erTxel usvams xazs, rom saqarTveloSi umeteswi-
lad, SromiTi urTierTobis Sewyvetis diskriminaciul safuZvels warmoadgens 
politikuri an gansxvavebuli mosazreba an/da profkavSirSi wevroba. Tumca, aqve 
aRsaniSnavia, rom TiTqmis yvela saqmeSi, sadac mosarCele miuTiTebda aRniSnuli 
niSniT diskriminacias, sasamarTlos yuradRebis miRma, saTanado ganxilvis gareSe 
ar dautovebia savaraudo diskriminaciuli motivi. Sesabamisad, 4 saqmeSi, romle-
bic exeboda profkavSiris wevrobis safuZvelze samsaxuridan gaTavisuflebas, sa-
samarTlom sakmaod siRrmiseulad gamoikvlia aRniSnuli sakiTxi da oTxive saqmeSi 
gaiziara mosarCelis pozicia, rom saxeze iyo diskriminacia. rac Seexeba, politiku-
ri niSniT diskriminaciis saqmeebs, sasamarTlom 3 saqmeSi daadgina am safuZvliT 
gansxvavebuli mopyrobis faqti, xolo 5 saqmeSi miiCnia, rom samsaxuridan gaTavi-
sufleba ar iyo ganpirobebuli diskriminaciuli motiviT. sasamarTlo praqtikaSi 
iyo 3 saqme, sadac mosarCele davobda, rom igi iyo diskriminaciis msxverpli gansx-
vavebuli azris gamo, maTgan mxolod 1 saqmeSi daadgina sasamarTlom diskriminacia.

sqesis niSniT diskriminacia mosarCeles identificirebuli hqonda 3 saqmeSi, aqedan, 
2 saqmeSi mosarCele miuTiTebda konkretulad orsulobis niSniT diskriminaciaze. 
Tumca, sasamarTlos SefasebiT, am safuZvliT arcerT saqmeSi ar dadgenila gansx-
vavebuli mopyrobis faqti, xolo 1 saqmeSi dadgenil iqna. sasamarTlom miiCnia, rom 
SromiTi urTierTobis Sewyveta ganpirobebuli iyo sqesis niSniT diskriminaciiT. 
aRsaniSnavia, rom sasamarTlo praqtikaSi, mxolod 2 saqmeSi Segvxvda seqsualur Se-
viwroebaze miTiTeba, aqedan erT SemTxvevaSi, sasamarTlom mxedvelobaSi miiRo saxa-
lxo damcvelis mier saqmeze warmodgenili sasamarTlos megobris mosazreba (amicus 
curiae) da saerTaSoriso standartebze dayrdnobiT daadgina SromiT urTierTobaSi 
seqsualuri Seviwroebis faqti. Aaqve, mniSvnelovania aRvniSnoT, saxalxo damcvelis 
2018 wlis angariSi,242 romlis Tanaxmadac, sazogadoebis informirebulobis zrdis 
kvaldakval, wina wlebTan SedarebiT, mkveTrad gaizarda seqsualur Seviwroebis fa-
qtebze mimarTvianoba. Sesabamisad, Tu gaviTvaliswinebT im faqtsac, rom seqsualuri 
Seviwroebis definicia ukve mowesrigda sakanonmdeblo doneze, SegviZlia vivarau-
doT, rom uaxloes periodSi sasamarTlo praqtika am mxriv metad ganviTardeba. 

saerTaSorisosamarTlebrivi aqtebis gamoyenebis 
praqtika

kvlevis farglebSi gansakuTrebuli yuradReba daeTmo Sefasebas, Tu ramdenad 
xSirad da relevanturad gamoiyeneben erovnuli sasamarTloebi diskriminaciis 
Sesaxeb saqmeebis ganxilvisas, relevantur saerTaSorisosamarTlebriv aqtebsa da 
praqtikas. 

sakvlevi masalis analizma cxadyo, rom SromiTsamarTlebrivi davebis ganxilvisas, 
erovnuli sasamarTloebi sakmaod aqtiurad moixmoben evropis socialur qartiasa 

242 saqarTvelos saxalxo damcvelis 2018 wlis angariSi – diskriminaciis winaaRmdeg brZolis, 
misi Tavidan acilebisa da Tanasworobis mdgomareobis Sesaxeb, gv. 8

 ix.: http://www.ombudsman.ge/res/docs/2019042317125211129.PDF 
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(24-e da 26-e muxlebs) da dasaqmebis Sewyvetis Sesaxeb 158-e konvencias (me-10 muxls), 
agreTve, adamianis uflebaTa sayovelTao deklaraciasa (23-e muxls) da ekonomiku-
ri, socialuri da kulturuli uflebebis Sesaxeb saerTaSoriso paqts (me-6 da me-7 
muxlebs).

rac Seexeba evropuli konvenciisa da strasburgis sasamarTlos praqtikis gamoye-
nebas, am mxriv unda aRiniSnos, rom saqmeTa umetes nawilSi diskriminaciis Sefasebi-
sas Segvxvda mtkicebis tvirTis ganawilebis sakiTxze citireba adamianis ufleba-
Ta evropuli sasamarTlos precedentuli samarTlidan.A aqve unda aRiniSnos isic, 
rom saerTo sasamarTloebis gadawyvetilebebSi araerTgvarovania saerTaSoriso 
standartebis citirebis praqtika. rogorc wesi, sasamarTloebi saqmis saxelwode-
bas uTiTeben original enaze, magram xSir SemTxvevaSi, saqmis nomrisa da Sesabamisi 
paragrafis miTiTebis gareSe, rac Tavis mxriv, arTulebs wyaros moZiebis/gadamow-
mebis SesaZleblobas. 

statistikuri monacemebis Tanaxmad, saerTo sasamarTloebi sakmaod aqtiurad 
axdenen saerTaSoriso standartebis citirebas. am mxriv mkveTrad gamoirCevian 
Tbilisis saqalaqo sasamarTlo, Tbilisis saapelacio da quTaisis saapelacio sa-
samarTloebi. rac Seexeba saqarTvelos masStabiT arsebul pirveli instanciis sa-
samarTloebs, saerTaSorisosamarTlebriv aqtebsa da evropuli sasamarTlos pre-
cedentul samarTalze miTiTeba Segvxvda mxolod quTaisis saqalaqo sasamarTlos, 
baTumis saqalaqo sasamarTlosa da rusTavis saqalaqo sasamarTlos gadawyvetile-
bebSi.

qvemoT warmodgenil cxrilSi mocemulia detaluri statistikuri monacemebi saer-
TaSorisosamarTlebrivi aqtebis asaxvasTan dakavSirebiT.243

243 zogierT SemTxvevaSi, magaliTad, 1 saqmeSi gamoyenebuli iyo ramdenime saerTaSorisosamarT-
lebrivi aqti da strasburgis sasamarTlos praqtika.
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aRsaniSnavia, rom kvlevis farglebSi Seswavlil 23 saqmeSi, romelic exeboda SromiT 
urTierTobebSi diskriminacias, saerTaSorisosamarTlebrivi aqtebis/praqtikis 
moxmoba dafiqsirda 17 saqmeSi. mniSvnelovania aRiniSnos isic, rom mosarCelis/mo-
pasuxis mier diskriminaciul motivze apelirebis miuxedavad, sasamarTloebi Sro-
miTi urTierTobis Sewyvetis safuZvlebis kanonierebis Sefasebisas, xSir SemTxve-
vaSi, Semoifarglebian mxolod SromiTi urTierTobebis maregulirebeli erovnu-
li aseve, saerTaSorisosamarTlebrivi aqtebiT. Sesabamisad, zogierT SemTxvevaSi, 

2017-2018 wlebSi ganxilul saqmeebSi saerTaSoriso standartebis asaxvis praqtika

gaeros qalTa mimarT diskriminaciis yvela 
formis aRmofxvris Sesaxeb konvencia

dasaqmebis Sewyvetis Sesaxeb 158 kon-
venciis me-10 muxli

ekonomikuri, socialuri da kulturuli 
uflebebis Sesaxeb saerTaSoriso paqtis 
me-6 da me-7 muxlebi

adamianis uflebaTa da ZiriTad Ta vi-
suflebaTa dacvis evropuli konvenciis 
me-10 muxli

adamianis uflebaTa sayovelTao dekla-
raciis 23-e muxli

adamianis uflebaTa evropuli sasamarT-
los praqtika

adamianis uflebaTa da ZiriTad Ta vi-
suflebaTa dacvis evropuli konvenciis me-6, 
me-10, me-8 da me-14 muxlebi, konvenciis me-12 
damatebiTi oqmi

evropis socialuri qartiis 24-e da 26-e 
muxlebi
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sasamarTlom miiCnia, rom SromiTi urTierTobis Sewyvetis safuZveli ar iyo kano-
nieri, Tumca, SesaZlo diskriminaciuli motivze msjeloba naklebad ganaviTara. im 
saqmeebSi, sadac sasamarTlom imsjela samsaxuridan gaTavisuflebis SesaZlo dis-
kriminaciul safuZvelze, gadawyvetilebebSi am mxriv moxmobilia diskriminaciis 
amkrZalavi Sesabamisi Sidasaxelmwifoebrivi norma da adamianis uflebaTa da Ziri-
Tad TavisuflebaTa dacvis evropuli konvenciis me-14 muxli da amave konvenciis 
me-12 damatebiTi oqmis pirveli  muxli, agreTve, strasburgis sasamarTlos pra-
qtika, ris Semdegac, sasamarTlo askvnis, rom saqarTvelos Sidasaxelmwifoebrivi 
normatiuli aqtiTa da saerTaSoriso aqtiT dadgenili standartebi msgavsia da sa-
samarTlo am ori aqtis safuZvelze wyvets diskriminaciis sakiTxs. sxva sityvebiT, 
rom vTqvaT, saerTo sasamarTloebis mier gamoyenebulma saerTaSoriso aqtebma an/
da adamianis uflebaTa evropuli sasamarTlos precedentulma samarTalma nakle-
bad iqonia gavlena saqmeSi diskriminaciis dadgenisas. 

Tu paralels gavavlebT 2014-2016 wlebis sasamarTlo praqtikis monacemebTan,244 
davinaxavT, rom saerTo sasamarTloebSi „diskriminaciis yvela formis aRmofx-
vris Sesaxeb~ saqarTvelos kanonis gamoyenebaSi SeiniSneba yovelwliurad mzardi 
tendencia, rac dadebiTac unda Sefasdes, radgan es miuTiTebs, rom sasamarTloebi 
yuradRebis miRma, ganuxilvelad ar toveben mosarCeleTa apelirebas diskrimina-
ciul mopyrobaze. kerZod, aRniSnul kanonze miTiTeba zogadad, diskriminaciis 
Sesaxeb saqmeebze, 2014-2016 wlebis sasamarTlos gadawyvetilebebis mxolod 39%-
Si Segvxvda, maSin rodesac 2017-2018 wlebSi, am maCvenebelma 74%-s miaRwia. rogorc 
wesi, raionuli/saqalaqo sasamarTloebi savaraudo diskriminaciul mopyrobaze 
msjelobisas citireben zemoaRniSnuli kanonidan diskriminaciis cnebis ganmar-
tebas, detalurad mimoixilaven diskriminaciis saxeebze sakanonmdeblo Canawers, 
ris Semdegac sasamarTlo uTiTebs, rom diskriminacia akrZalulia rogorc saer-
TaSorisosamarTlebrivi aqtebiT, aseve erovnuli kanonmdeblobiT. Sesabamisad, 
sasamarTloebi Semoifarglebian am kanonze zogadi miTiTebiT, xolo saqmeSi dis-
kriminaciis dadgenisas, ar axdenen diferencirebas, mocemul SemTxvevaSi ikveTeba 
pirdapiri Tu iribis saxis diskriminacia. 

kvlevam aseve warmoaCina, rom  SromiTsamarTlebrivi davebis ganxilvisas, sasamarT-
loebi aqtiurad moixmoben uzenaesi sasamarTlos ganmartebebs ZiriTadad, Semdeg 
sakiTxebze msjelobisas: reorganizaciis procesSi Statebis Semcirebis obieqtur 
saWiroebaze,245 reorganizaciis dros gansxvavebuli mopyrobis Sefasebisas,246 gaTa-
visuflebis Sesaxeb brZanebis baTilad cnobis Sedegad kompensaciis mikuTvnebisas,247 
iZulebiTi ganacduris angariSsworebis dayovnebis gamo, kanonismieri pirgasa-

244 saqarTvelos uzenaesi sasamarTlos analitikuri ganyofilebis kvleva Temaze – diskrimina-
ciis akrZalvis saerTaSoriso standartebis asaxva erovnul sasamarTlo praqtikaSi, Tbili-
si, 2017.

 ix.: http://www.supremecourt.ge/files/upload-file/pdf/diskriminaciis-akrzalvis-saertashoriso-standartebis-asaxva-
erovnul-sasamartlo-praktikashi.pdf

245 saqarTvelos uzenaesi sasamarTlos 2016 wlis 29 ivlisis ganCineba, saqmeN #as-194-185-2016.
246 saqarTvelos uzenaesi sasamarTlos 2017 wlis 29 seqtemberis ganCineba, saqmeN #as-247-235-

2017.
247 saqarTvelos uzenaesi sasamarTlos 2017 wlis 10 noemberis gadawyvetileba, saqme N#as-787-

736-2017.
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mtexlos dakisrebis gansazRvrisas,248 sajarosamarTlebrivi urTierTbebis249 da 
adgilobrivi TviTmmarTvelobis organos diskreciuli uflebamosilebis farTo 
arealis Sefasebisas,250 agreTve, sajaro moxeleTa SerCevisas, konkursis gamWvirva-
lobisa da miRebuli gadawyvetilebis dasabuTebis maRali standartiT uzrunvel-
yofis procesSi administraciuli organos rolis ganxilvisas251 da diskriminaciis 
Sesaxeb saqmeebSi mtkicebis tvirTis ganawilebisas.252

2017-2018 wlebis diskriminaciis Sesaxeb saqmeebze sasamarTlo praqtikis mixedviT 
irkveva, rom daaxloebiT 61% SemTxvevaSi,253 mosarCele miuTiTebda kerZo sfero-
Si SromiTi urTierTobis Sewyvetis safuZvlad diskriminacias. amasTan, kvlevis 
Sedegad gamoikveTa, rom mosarCeleebi yvelaze xSirad aRniSnavdnen politikuri an 
profkavSirSi wevrobis niSniT diskriminacias. rac Seexeba sqesis niSniT savarau-
do diskriminaciis faqtebs, mocemul saangariSo periodSi sasamarTlos ganxilu-
li aqvs sul 5 saqme,254 aqedan 2 exeboda seqsualur Seviwroebas, xolo 2 orsulobis 
niSniT diskriminacias. arcerTi sasarCelo moTxovna ar exeboda Tanabari anazRau-
rebis sakiTxs, maSin rodesac araerT kvlevaSi255 iqna dafiqsirebuli, rom saqarTve-
loSi SromiT bazarze arsebul genderuli uTanasworobis erT-erT naTel maCve-
nebels swored xelfasebis odenobis genderuli sxvaoba warmoadgens. damatebiT, 
saxalxo damcvelis 2018 wlis angariSSi aRniSnulia, rom gaizarda dasaqmebis sfe-
roSi seqsualuri Seviwroebisa da orsulobis niSniT diskriminaciis SemTxvevebze 
mimarTvianobis maCvenebeli, rac SeiZleba ukavSirdebodes genderuli niSniT dis-
kriminaciaze mosaxleobis informirebulobis amaRlebas. Sesabamisad, SeiZleba vi-
varaudoT, rom am kuTxiT gaizrdeba mimarTvianoba sasamarTloSic, miT umetes, Tu 
mxedvelobaSi miviRebT, rom seqsualuri Seviwroebis definicia saTanadod ukve sa-
kanonmdeblo doneze ganimarta da mowesrigda. 

sasamarTlo praqtikis kvlevis Sedegebma aCvena, rom samoqalaqo da administraciul 

248 saqarTvelos uzenaesi sasamarTlos 2016 wlis 27 oqtombris gadawyvetileba, saqme #as-268-
255-2016

249 saqarTvelos uzenaesi sasamarTlos 2014 wlis 18 Tebervalis gadawyvetileba, saqmeN #bs-463-
451 (k-13)

250 saqarTvelos uzenaesi sasamarTlos 2014 wlis 13 martis ganCineba, saqmeN #bs-638-613 (k-13).
251 saqarTvelos uzenaesi sasamarTlos praqtika aRniSnulia zogadad, konkretuli saqmis miTi-

Tebis gareSe.
252 saqarTvelos uzenaesi sasamarTlos 2017 wlis 27 seqtemberis ganCineba, saqme N#as-247-235-

2017.
253 statistikuri monacemebi efuZneba saerTo sasamarTloebidan oficialuri werilis 

safuZvelze mowodebul sakvlev masalas. SromiTi davebis 61% (14 saqme) exeboda kerZo 
sferoSi savaraudo diskriminacias, xolo 39% (9 saqme) sajaro sferoSi savaraudo dis-
kriminacias. 

254 pirveli da meore instanciis sasamarTloebs.
255 Bendeliani N., Turk P., Amashukeli M., Khechuashvili L., – Report paper of the study “Gender Discrimination in 

Georgian Labour Market”, 2014; jalaRania l., nadareiSvili T., – genderuli diskriminacia Sromis 
urTierTobebSi, Tbilisi, 2014; saqarTvelos saxalxo damcvelis 2018 wlis angariSi – dis-
kriminaciis winaaRmdeg brZolis, misi Tavidan acilebisa da Tanasworobis mdgomareobis Ses-
axeb, gv. 8.

 ix.: http://www.ombudsman.ge/res/docs/2019042317125211129.PDF
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saqmeebze dabalia mimarTvianoba seqsualuri orientaciis niSniT savaraudo dis-
kriminaciasTan dakavSirebiT. kerZod, SromiTi urTierTobis Sewyvetis safuZvlad 
am niSanze apelirebda mxolod erTi mosarCele. sasamarTlom marTalia, SromiTi 
urTierTobis Sewyveta miiCnia ukanonod, Tumca, saqmeSi seqsualuri orientaciis 
niSniT diskriminacia ar daudgenia. 

Sejamebis saxiT SeiZleba iTqvas, rom SromiT urTierTobebSi diskriminaciuli mo-
pyrobis Sesaxeb sarCeliT mimarTva sasamarTloSi xdeba umeteswilad, ukidures 
etapze – SromiTi urTierTobis Sewyvetisas. kerZod, kvlevis farglebSi gaanalize-
buli 23 saqmidan 22 exeboda swored samsaxuridan gaTavisuflebas diskriminaciuli 
motiviT, erTi saqme ki Seexeboda savaraudo diskriminacias winasaxelSekrulebo 
etapze. amasTan, 23 saqmidan mxolod 10 saqmeSi miiCnia sasamarTlom, rom saxeze iyo 
diskriminacia. 

SromiTi davebis ganxilvisas, sasamarTloebi ZiriTadad, xelmZRvanelobdnen Sro-
miTi urTierTobis maregulirebeli erovnuli da saerTaSorisosamarTlebrivi 
aqtebiT, rac Seexeba diskriminaciis amkrZalav debulebebs da SesaZlo diskrimi-
naciuli motivis gamokveTas, am mxriv aqcenti naklebad iyo gakeTebuli sasamarT-
los gadawyvetilebebSi. Sesabamisad, praqtikaSi iyo SemTxvevebi,256 rodesac sasa-
marTlom siRrmiseulad imsjela SromiTi xelSekrulebis Sewyvetis kanonierebaze, 
ris Semdegac mivida daskvnamde, rom SromiTi urTierToba Sewyda aralegitimu-
ri safuZvliT, Tumca, savaraudo diskriminaciul motivze msjeloba da Sefaseba 
naklebad ganaviTara. 

daskvna

winamdebare kvleva warmoadgens saqarTvelos uzenaesi sasamarTlos analitiku-
ri ganyofilebis 2017 wels ganxorcielebuli kvlevis – diskriminaciis akrZalvis 
saerTaSoriso standartebis asaxva erovnul sasamarTlo praqtikaSi – ganaxlebul 
versias.257 naSromSi ganxilulia diskriminaciis sakiTxebze saerTo sasamarTloebis 
praqtika, saerTaSorisosamarTlebrivi aqtebisa da adamianis uflebaTa evropuli 
sasamarTlos precedentuli samarTlis WrilSi. wina kvlevis SedegebTan Sedarebis 
gziT, mocemuli naSromi aanalizebs diskriminaciis Sinaarsis mqone davebze ero-
vnuli sasamarTlo praqtikis ganviTarebas dinamikaSi, antidiskriminaciuli kanon-
mdeblobis miRebidan 2018 wlis CaTvliT, ganxiluli saqmeebis mixedviT.

saqmeTa Seswavlam aCvena, rom wina wlebis tendencia mocemul saangariSo period-
Sic SenarCunda da gamoikveTa, rom qveynis masStabiT diskriminaciuli mopyrobis 
savaraudo faqtebze sasamarTlosadmi mimarTvianobiT aqtiurobs aRmosavleT 
saqarTvelos mosaxleoba. kerZod, aRmosavleT saqarTvelos sasamarTloebSi 

256 magaliTad, Telavis raionulma sasamarTlom erT-erT saqmeSi (2017 wlis 29 seqtembris 
gadawyvetileba saqmeze #2b/6368)  aRniSna, rom `diskriminaciis faqtis arsebobis gamoricx-
viTac usafuZvlod moxda SromiTi urTierTobis Sewyveta.~

257 ix.: http://www.supremecourt.ge/files/upload-file/pdf/diskriminaciis-akrzalvis-saertashoriso-standartebis-asaxva-
erovnul-sasamartlo-praktikashi.pdf
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ganxilulia 18 saqme258 (20 gadawyvetileba/ganCineba), xolo dasavleT saqarTvelos 
sasamarTloebSi ki – 13 saqme. Tu am monacemebs SevadarebT diskriminaciis Sesaxeb 
saxalxo damcvelis aparatSi Sesul da ganxilul gancxadebebis raodenobas259 (an-
gariSis Tanaxmad, 2017 wlis 1 seqtembridan 2018 wlis 31 agvistos CaTvliT saxalxo 
damcvels mimarTes 159 SemTxvevaSi, xolo mocemul saangariSo periodSi ombuds-
menma 21 saqmeze daadgina diskriminaciis da 9 faqtTan mimarTebiT, diskriminaciis 
waxalisebis faqti da rekomendaciebiTa da zogadi winadadebiT, 22 SemTxvevaSi), 
naTlad Cans, rom savaraudo diskriminaciis faqtebze sasamarTlosadmi mimarTvia-
noba sakmaod dabalia. aRniSnuli ki, SesaZloa dakavSirebuli yofiliyo mocemul 
saangariSo periodSi moqmedi kanonmdeblobiT, romelic iTvaliswinebda diskrimi-
naciis Sesaxeb saqmeebze sasarCelo xandazmulobis mcire vadas (3 Tves).

kvlevis Sedegebma cxadyo, rom umeteswilad (daaxloebiT, 68%), mosarCeleebi miu-
TiTebdnen kerZo sferoSi ganxorcielebul savaraudo diskriminaciul qmedebe-
bze. Sesabamisad, saqmeTa umetesi nawili ganxilulia samoqalaqo samarTalwar-
moebis gziT. Kerovnul sasamarTlo praqtikaSi diskriminaciis Sesaxeb saqmeebis 
daaxloebiT, 74% exeboda SromiTsamarTlebriv davebs. rac Seexeba mosarCeleTa 
genderul Tanafardobas, kvlevis farglebSi Seswavlil 31 saqmeSi figurirebda 40 
mosarCele: 13 qali, 26 kaci, xolo 1 organizacia.

sakvlevi masalis analizis Sedegad gamovlinda, rom sasamarTlo praqtikaSi yvela-
ze met SemTxvevaSi ganxilulia politikuri, sqesis da profkavSiris wevrobis niS-
niT savaraudo diskriminaciis Sesaxeb saqmeebi. aseve, saqmeTa sakmaod did nawilSi 
(7 saqmeSi) mosarCeles ar hqonda miTiTebuli diskriminaciis konkretuli safuZve-
li. ZiriTadad, aRniSnul saqmeebSi mosarCeleebi iyvnen ucxo qveynis moqalaqeebi, 
romlebsac Sesabamisi organos gadawyvetilebiT uari eTqvaT binadrobis nebarTvis 
an/da vizis gacemaze. aRsaniSnavia, rom erovnul sasamarTlo praqtikaSi mxolod 
erTi saqme exeboda seqsualuri orientaciis niSniT savaraudo diskriminacias, ro-
melic sasamarTlom saqmeSi ar daadgina. mniSvnelovania aRvniSnoT isic, rom  pra-
qtikaSi ar gamokveTila mravalmxrivi diskriminaciis arc erTi SemTxveva.

erovnuli sasamarTlo praqtikis kvlevisas, gansakuTrebuli yuradReba davuTmeT 
Segveswavla SesaZlo diskriminaciuli motivis gamovlenisas, Tu ramdenad iTva-
liswineben sasamarTloebi `diskriminaciis yvela formis aRmofxvris Sesaxeb~ sa-
qarTvelos kanoniT dadgenil erT-erT umniSvnelovanes procedurul garantias 
– mtkicebis tvirTis mopasuxeze gadatanis wess.260 saqmeTa Seswavlis Sedegad gamo-
vlinda, rom sasamarTloebi diskriminaciis Sesaxeb davebis ganxilvisas, naklebad 
uTiTeben da iyeneben  mtkicebis gansxvavebul standarts, rac Tavis mxriv arasaxar-
bielo mdgomareobaSi ayenebs diskriminaciis savaraudo msxverpls da arTulebs sa-
qmeSi diskriminaciis gamovlenas.

258 saqmeTa Seswavlis Sedegad gamovlinda, rom saangariSo periodSi, ori erTi da igive saqmeze 
Seswavlilia rogorc pirveli instanciis sasamarTlos gadawyvetileba, agreTve, saapelacio 
sasamarTlos gadawyvetileba.

259 ix.:  http://www.ombudsman.ge/res/docs/2019042317125211129.PDF  gv. 30.
260 antidiskriminaciuli kanonis msgavsi moTxovna mocemulia saqarTvelos samoqalaqo sapro-

ceso kodeqsis 3633 muxlSi.
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diskriminaciis winaaRmdeg brZolis samarTlebriv da instituciur meqanizms efe-
qturs xdis diskriminaciuli mopyrobis dadasturebis SemTxvevaSi moraluri an 
materialuri zianis anazRaurebis SesaZlebloba. aRsaniSnavia, rom im saqmeebSi, sa-
dac sasamarTlom daadastura diskriminaciuli mopyrobis faqti, TiTqmis yvela Se-
mTxvevaSi imsjela moraluri an materialuri zianis anazRaurebis sakiTxze.

kvlevis farglebSi yuradReba gamaxvilda, Tu ramdenad xSirad moixmoben sasamarT-
loebi diskriminaciis Sesaxeb saqmeebis ganxilvisas, `diskriminaciis yvela formis 
aRmofxvris Sesaxeb~ saqarTvelos kanons. 

pirveli instanciis sasamarTloebSi `diskriminaciis yvela formis aRmofxvris 
Sesaxeb~ saqarTvelos kanonis gamoyenebaSi SeiniSneba yovelwliurad mzardi ten-
dencia (2018 wels wina welTan SedarebiT gaizarda daaxloebiT 22%-iT), rac dade-
biTad unda Sefasdes, radgan es miuTiTebs, rom sasamarTloebi yuradRebis miRma, 
ganuxilvelad ar toveben mosarCeleTa apelirebas diskriminaciul mopyrobaze. 
rac Seexeba saapelacio sasamarTloebs, irkveva, rom diskriminaciis Sesaxeb saqmeTa 
ganxilvisas, saapelacio sasamarTloebi zogadad, naklebad moixmoben `diskrimi-
naciis yvela formis aRmofxvris Sesaxeb~ saqarTvelos kanons. Uumeteswilad, aRniS-
nul kanons diskriminaciis Sefasebisas, moixmobs Tbilisis saapelacio sasamarTlo. 
aqve unda iTqvas isic, rom ZiriTadad, saqmeSi diskriminaciaze msjelobisas, xdeba 
zemoaRniSnuli kanonis me-2 muxlis citireba, pirdapiri da iribi diskriminaciis 
detalurad ganmarteba, ris safuZvelzec sasamarTlo uTiTebs, rom diskriminacia 
akrZalulia rogorc saerTaSorisosamarTlebrivi aqtebiT, aseve erovnuli kanon-
mdeblobiT. Sesabamisad, umeteswilad, aRniSnul kanons sasamarTloebi moixmoben 
im SemTxvevaSi, Tu saqmeSi adgenen diskriminacias, ZiriTadad, kanonidan citirebas 
axdenen diskriminaciis cnebis da misi saxeebis Sesaxeb. Tumca, mkafiod ar miuTiTe-
ben saqmeSi ikveTeba pirdapiri Tu iribi diskriminacia, ris gamoc naklebad axdenen 
diskriminaciis Sesabamis elementebze msjelobas.

saqmeTa Seswavlis Sedegad gamovlinda, rom 2017 wels, saerTo sasamarTloebi ufro 
aqtiurad iSveliebdnen erovnuli sasamarTlo gadawyvetilebebidan Sesabamis gan-
martebebs, vidre 2018 wels. ZiriTadad  ki, sasamarTloebi moiSveliebdnen sakasa-
cio instanciis sasamarTlos gadawyvetilebebs diskriminaciuli niSnis safuZve-
lze SromiTi urTierTobis Sewyvetis sakiTxis Sefasebisas. amasTan, erovnuli 
sasamarTloebis gadawyvetilebebidan, ganmartebebs yvelaze xSirad moixmobda 
Tbilisis saqalaqo sasamarTlo. saerTaSoriso standartebis danergva da maTi ero-
vnul sasamarTloTa gadawyvetilebebSi gamoyeneba gansakuTrebiT mniSvnelovania. 
aRniSnuli sasamarTlo sistemis mimarT sazogadoebis ndobis amaRlebas uwyobs 
xels. statistika cxadyofs, rom saerTo sasamarTloebi sakmaod aqtiurad axde-
nen saerTaSoriso standartebis citirebas, am mxriv mkveTrad gamoirCeva Tbilisis 
saqalaqo sasamarTlo, rac Seexeba pirveli instanciis sxva sasamarTloebs, saer-
TaSorisosamarTlebriv aqtebsa da evropuli sasamarTlos precedentul samar-
Talze miTiTeba gvxvdeba quTaisis saqalaqo sasamarTlos, baTumis saqalaqo sasa-
marTlosa da rusTavis saqalaqo sasamarTlos gadawyvetilebebSi. yvelaze xSirad, 
sasamarTloebi citirebas axdendnen diskriminaciis dasadgenad mtkicebis tvirTis 
ganawilebis sakiTxze, strasburgis sasamarTlos precedentuli samarTlidan. aR-
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saniSnavia isic, rom analitikuri ganyofilebis wina kvlevis Sedegad gamovlenili 
tendencia mocemul saangariSo periodSi ar Secvlila. Uumetesad, diskriminaciis 
sakiTxis Sefasebisas, sasamarTlo ixilavs saqarTvelos Sidasaxelmwifoebriv nor-
mas, ris Semdegac citirebas axdens an/da aanalizebs adamianis uflebaTa da ZiriTad 
TavisuflebaTa dacvis evropuli konvenciis me-14 muxlsa da amave konvenciis me-12 
damatebiTi oqmis pirvel  muxls, ris Semdegac sasamarTlo askvnis, rom saqarTve-
los Sidasaxelmwifoebrivi normatiuli aqtiTa da saerTaSoriso aqtiT dadgenili 
standartebi msgavsia da sasamarTlo am ori aqtis safuZvelze wyvets sasamarTlo 
davas. sxva sityvebiT, rom vTqvaT, saerTo sasamarTloebis mier gamoyenebulma 
saerTaSoriso aqtebma an/da adamianis uflebaTa evropuli sasamarTlos prece-
dentulma samarTalma, naklebad iqonia gavlena saqmeSi diskriminaciis dadgenisas. 
Ggarda aRniSnulisa, sasamarTlo praqtikaSi araerTgvarovania saerTaSoriso stan-
dartebis citirebis praqtikac, rogorc wesi, sasamarTloebi strasburgis saqmis 
saxelwodebas uTiTeben original enaze, magram xSir SemTxvevaSi saqmis nomrisa da 
Sesabamisi paragrafis miTiTebis gareSe, rac Tavis mxriv, arTulebs wyaros moZie-
bis/gadamowmebis SesaZleblobas.

rogorc ukve aRvniSneT, diskriminaciis Sesaxeb saqmeTa 74% exeboda SromiTsa-
marTlebriv davebs, Sesabamisad, kvlevam gamoavlina, rom mniSvnelovan gamowvevas 
warmoadgens dasaqmebis sferoSi diskriminaciis akrZalvis ugulvelyofis SemTxve-
vebi. mosarCelis/mopasuxis mier diskriminaciul motivze apelirebis miuxedavad, 
sasamarTloebi SromiTi urTierTobis Sewyvetis safuZvlebis kanonierebis Sefase-
bisas, ZiriTadad, Semoifarglebian mxolod SromiTi urTierTobebis maregulire-
beli erovnuli kanonmdeblobiT, evropis socialuri qartiiT, adamianis ufleba-
Ta sayovelTao deklaraciiT, socialuri, ekonomikuri da kulturuli uflebebis 
Sesaxeb saerTaSoriso paqtiTa da Sromis saerTaSoriso organizaciis 1982 wlis 
NC158 konvenciiT.

dabolos, kvlevis Sedegebi miuTiTebs, rom saWiroa diskriminaciis sakiTxebze mo-
samarTleTaTvis treningebis raodenobis gazrda; saxelmZRvaneloebisa da meti 
qarTulenovani literaturis momzadeba da gamocema; saerTaSoriso sasamarTlo 
praqtikis Seswavla, analizi da ganzogadeba.

rekomendaciebi:

yy mniSvnelovania, sasamarTloebma savaraudo diskriminaciaze msjelobisas ixel-
mZRvanelon diskriminaciis Sefasebis testiT. saqmis faqtobrivi garmoebebidan 
gamomdinare, gamokveTon diskriminaciis konkretuli saxe (iribi an pirdapiri), 
ris Semdegac ganaviTaron msjeloba diskriminaciis Sesabamis elementebze;

yy Ddiskriminaciuli mopyrobis dasadgenad, mniSvnelovania, sasamarTloebma arasa-
xarbielo mdgomareobaSi ar Caayenon diskriminaciis savaraudo msxverplebi da 
ixelmZRvanelon mtkicebis gansxvavebul standartze – mtkicebis tvirTis mopa-
suxeze gadatanis wesiT;

yy mizanSewonilia, diskriminaciis Sesaxeb saqmeTa ganxilvisas, sasamarTloebma 
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mxedvelobaSi miiRon diskriminaciis akrZalvis saerTaSoriso standartebi, maT 
Soris, strasburgis sasamarTlos uaxlesi precedentuli samarTali. amasTan, 
citirebis erTgvarovani praqtikis damkvidrebis mizniT, citirebisas, sasurve-
lia, sasamarTloebma gadawyvetilebebSi mkafiod da srulad miuTiTon adamianis 
uflebaTa evropuli sasamarTlos konkretuli saqmis nomeri, miRebis TariRi da 
Sesabamisi paragrafi;

yy zemoaRniSnul sakiTxTan dakavSirebiT, ganxorcieldes mosamarTleebisTvis 
adamianis uflebaTa evropuli sasamarTlos precedentuli gadawyvetilebebis 
qarTul enaze xelmisawvdomobis uzrunvelyofa;

yy gaizardos satreningo aqtivobebi mosamarTleebisa da TanaSemweebisTvis, aseve 
sasamarTloebSi momuSave analitikuri samsaxuris TanamSromlebisTvis – dis-
kriminaciis sakiTxebze saerTaSoriso standartebis mixedviT;

yy yovelwliurad Catardes diskriminaciuli Sinaarsis mqone saqmeTa Seswavla da 
ganzogadeba. aRniSnuli xels Seuwyobs gadawyvetilebaTa dasabuTebis xarisxis 
gaumjobesebas da warmoaCens saintereso mignebebs iusticiis umaRlesi skolisa 
da donori organizaciebisTvis treningmodulebis dagegmvis mizniT.
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danarTi №1  

diskriminaciis Sesaxeb saqmeebze pirveli instanciis 
sasamarTlos praqtikis analizi

Kkvlevis farglebSi Seswavlili da gaanalizebuli iqna diskriminaciis Sesaxeb saq-
meebze pirveli instanciis sasamarTloebis 2017-2018 wlebis praqtika. qvemoT mo-
cemul diagramaze warmodgenili statistikuri monacemebis Tanaxmad,261 raionul/
saqalaqo sasamarTloebSi 2018 wels, wina welTan SedarebiT, ufro meti raodenobis 
saqme iqna ganxiluli, Tumca, saqmeTa gazrdili raodenobis miuxedavad, ar gazr-
dila sasamarTloebis mier saqmeebSi diskriminaciis dadgenis raodenobrivi maCve-
nebeli. kerZod, 2017 wels, sul ganxiluli 8 saqmidan sasamarTlom diskriminacia 
daadgina 4 saqmeSi, xolo 2018 wels, sul ganxiluli 11 saqmidan diskriminacia dad-
ginda 3 saqmeSi.
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qvemoT warmodgenili cxrili ufro detalurad aCvenebs diskriminaciis Sesaxeb 
sasamarTloebisadmi mimarTvianobas teritoriuli ganfenilobis mixedviT.

261 kvlevaSi gaanalizebuli monacemebi efuZneba sasamarTloebidan mowodebul informacias.

sasamarTlom saqmeSi
daadgina diskriminacia

sasamarTlom saqmeSi ar
daadgina diskriminacia

2017-2018 wlebSi pirveli instanciis sasamarTloebis  
mier ganxilul saqmeTa Sedegebi

2018 weli

2017 weli
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rogorc irkveva, analitikuri ganyofilebis wina kvlevis262 SedegebiT gamovleni-
li tendencia, rom diskriminaciasTan dakavSirebiT sasamarTlosadmi mimarTvis 
mxriv, mkveTrad aqtiurobs aRmosavleT saqarTvelos mosaxleoba, mocemul saanga-
riSo periodSic ar Secvlila. kerZod, 2017-2018 wlebSi, aRmosavleT saqarTveloSi 
ganxilulia 15 saqme, xolo dasavleT saqarTveloSi ki – 4 saqme. Tu am monacemebs Se-
vadarebT, 2014-2016 wlebis statistikas, naTlad davinaxavT, rom tendencia msgavsi 
iyo wina wlebSic, magaliTad, 2014 wlis maisidan 2016 wlis CaTvliT, qveynis masSta-
biT, pirveli instanciis sasamarTloebSi diskriminaciuli mopyrobis savaraudo 
faqtTan dakavSirebiT sul ganxiluli 41 saqmidan, umetesi raodenoba – 28 sarCeli 
fiqsirdeboda aRmosavleT saqarTveloSi, xolo dasavleT saqarTvelos pirveli 
instanciis sasamarTloebs ki, ganxiluli hqondaT sul 13 sarCeli.

statistikuri monacemebi damatebiT cxadyofs, rom 2018 wels, wina welTan Sedare-
biT, Tbilisis saqalaqo sasamarTloSi mkveTrad gaizarda diskriminaciis Sesaxeb 
saqmeTa ganxilvis raodenoba.

2017-2018 wlebSi, pirveli instanciis sasamarTloebis mier ganxilul saqmeTa 84% 
exeboda SromiT urTierTobebTan dakavSirebul davebs. umeteswilad (daaxloebiT, 
78% SemTxvevaSi), mosarCeleebi sasarCelo moTxovnaSi sxva sadavo sakiTxebTan er-
Tad, mkafiod miuTiTebdnen diskriminaciuli mopyrobis faqtis dadgenasa da mora-
luri zianis anazRaurebas. Kkvlevis Sedegad gamovlinda, rom  davis saganSi – diskri-
minaciuli mopyrobis faqtis dadgena ZiriTadad, moTxovnilia Tbilisis saqalaqo 
sasamarTloSi wardgenil sarCelebSi. aRniSnuli ki, kidev erTxel miuTiTebs, rom 
diskriminaciis akrZalvaze informirebis kuTxiT gamoirCeva Tbilisis mosaxleoba.

kvlevis farglebSi yuradReba daeTmo, Tu romeli sfero (kerZo Tu sajaro) gamoir-
Ceoda savaraudo diskriminaciuli mopyrobis faqtebis siuxviT.A am mxriv, dafiqsir-
da, rom umeteswilad, mosarCeleebi miuTiTebdnen kerZo sferoSi ganxorcielebul 
savaraudo diskriminaciul qmedebebze. amasTan, umravles SemTxvevaSi, dava warmo-
Sobili iyo SromiTi urTierTobis moSlasTan dakavSirebiT. 

262 diskriminaciis akrZalvis saerTaSoriso standartebis asaxva erovnul sasamarTlo praqti-
kaSi, saqarTvelos uzenaesi sasamarTlo, 2017. 

sasamarTlo sul 2017 2018

Tbilisis
saqalaqo

14 4 10

quTaisis
saqalaqo

1 1 0

rusTavis
saqalaqo

1 1 0

baTumis
saqalaqo

2 1 1

senakis
raionuli

1 1 0
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savaraudo diskriminaciuli mopyrobis sfero
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rogorc ukve aRvniSneT, sasamarTlo praqtikaSi Warbobda kerZo sferoSi ganxor-
cielebuli savaraudo diskriminaciul mopyrobis Sesaxeb sarCelebi. rac Seexeba 
mosarCeleTa mier identificirebul diskriminaciis safuZvlebs, aRniSnuli mona-
cemebi detaluradaa asaxuli qvemoT warmodgenil diagramaSi.

ganxilul gadawyvetilebebSi/ganCinebebSi miTiTebuli

diskriminaciis safuZvlebi (niSnebi)
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kvlevis  Sedegebis mixedviT, sasamarTlo praqtikaSi saqmeTa umravles nawilSi (37%) 
mosarCeles ar hqonda miTiTebuli diskriminaciis konkretuli safuZveli. ZiriTa-

SezRuduli SesaZleblobis

politikuri

profkavSiris wevroba

gansxvavebuli azri

sxva niSniT

seqsualuri orientacia

sqesi

kerZo sfero

sajaro sfero
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dad, aRniSnul saqmeebSi mosarCeleebi iyvnen ucxo qveynis moqalaqeebi, romlebsac 
uari eTqvaT binadrobis nebarTvis an/da vizis gacemaze. Semdeg adgilze modis po-
litikuri niSniT savaraudo diskriminaciuli mopyrobis Sesaxeb saqmeebi (3 saqme), 
agreTve, igive raodenobis sarCelSi Segvxvda miTiTeba sqesis niSniT savaraudo 
diskriminaciaze (maT Soris, orsulobis niSniT iyo 1 saqme). gansxvavebuli azris ga-
mo devnaze miTiTeba ki – 2 saqmeSi, rac Seexeba SSm niSniT savaraudo diskriminacias, 
aRniSnuli safuZvliT gansxvavebul mopyrobaze dava gamoikveTa erT saqmeSi. vinai-
dan saqmeTa umravlesoba Seexeboda SromiTi urTierTobebidan gamomdinare dave-
bs, Sesabamisad, sasamarTlo praqtikaSi ganxiluli iyo profkavSiris wevrobis gamo 
savaraudo devnis SemTxvevebic (2 saqmeSi). 

aRsaniSnavia, rom sasamarTloebma SedarebiT yvelaze met saqmeSi (2 saqme) daadgines 
profkavSirSi wevrobis niSniT diskriminacia, 1 saqmeSi – sqesis niSniT diskrimina-
ciuli mopyrobis faqti, aseve, 1 saqmeSi politikuri safuZvliT devna, SSm niSniT 
diskriminacia gamovlinda erT saqmeSi, igive raodenobis saqmeSi dadginda gansxva-
vebuli azris gamo devnis faqti. Aaqve unda iTqvas isic, rom mosarCeleebis miTiTe-
bis miuxedavad, sasamarTloebs seqsualuri orientaciis da orsulobis niSniT dis-
kriminacia arcerT saqmeSi ar daudgenia.

Tu mocemuli saangariSo periodis monacemebs SevadarebT analitikuri ganyofile-
bis wina kvlevis Sedegebs,263 naTlad ikveTeba, rom sasamarTloebSi iklo politiku-
ri niSniT savaraudo diskriminaciis Sesaxeb saqmeebma. kerZod, Tu 2014-2016 wlebSi 
saqmeTa 31%-Si iyo identificirebuli politikuri niSniT savaraudo diskrimina-
cia, 2017-2018 wlebSi, saqmeTa 16%-Si iyo politikur safuZvelze miTiTeba. amasTan, 
2017-2018 wlebSi, pirveli instanciis sasamarTloebSi ar ganxilula religiuri 
niSniT savaraudo devnis Sesaxeb arcerTi sarCeli, maSin, rodesac 2014-2016 wlebis 
sasamarTlo praqtikaSi religiuri safuZvliT savaraudo diskriminacia identifi-
cirebuli iyo saqmeTa 12%-Si.

kvlevis farglebSi yuradReba gamaxvilda, Tu ramdenad xSirad moixmoben sasamarT-
loebi diskriminaciis Sesaxeb saqmeebis ganxilvisas `diskriminaciis yvela formis 
aRmofxvris Sesaxeb~ saqarTvelos kanons. 

warmodgenil diagramaze naCvenebia „diskriminaciis yvela formis aRmofxvris 
Sesaxeb~ saqarTvelos kanonis sasamarTlo praqtikaSi gamoyenebis raodenobrivi 
maCvenebeli wlebis mixedviT.

263 diskriminaciis akrZalvis saerTaSoriso standartebis asaxva erovnul sasamarTlo praqti-
kaSi, saqarTvelos uzenaesi sasamarTlo, 2017.
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saqmeTa Seswavlis Sedegad gamovlinda, rom 2018 wels, wina welTan SedarebiT mkve-
Trad (daaxloebiT, 16%-iT) gaizarda sasamarTlos gadawyvetilebebSi „diskrimi-
naciis yvela formis aRmofxvris Sesaxeb~ saqarTvelos kanonis moxmobis praqtika. 
rogorc wesi, raionuli/saqalaqo sasamarTloebi savaraudo diskriminaciul mo-
pyrobaze msjelobisas citireben zemoaRniSnuli kanonidan diskriminaciis cnebis 
ganmartebas, detalurad mimoixilaven diskriminaciis saxeebze sakanonmdeblo Ca-
nawers, ris Semdegac sasamarTlo uTiTebs, rom diskriminacia akrZalulia rogorc 
saerTaSorisosamarTlebrivi aqtebiT, aseve erovnuli kanonmdeblobiT. Sesabami-
sad, sasamarTloebi Semoifarglebian am kanonze zogadi miTiTebiT, xolo saqmeSi 
diskriminaciis dadgenisas, ar axdenen diferencirebas – mocemul SemTxvevaSi ikve-
Teba pirdapiri Tu iribis saxis diskriminacia. 

Tu paralels gavavlebT 2014-2016 wlebis sasamarTlo praqtikis monacemebTan, da-
vinaxavT, rom pirveli instanciis sasamarTloebSi „diskriminaciis yvela formis 
aRmofxvris Sesaxeb~ saqarTvelos kanonis gamoyenebaSi yovelwliurad SeiniSneba 
mzardi tendencia, rac dadebiTad unda Sefasdes, radgan es miuTiTebs, rom sasa-
marTloebi yuradRebis miRma, ganuxilvelad ar toveben mosarCeleTa apelirebas 
diskriminaciul mopyrobaze. kerZod, aRniSnul kanonze miTiTeba 2014-2016 wlebis 
sasamarTlos gadawyvetilebebis mxolod 44%-Si Segvxvda, maSin rodesac 2017-2018 
wlebSi am maCvenebelma 84%-s miaRwia. 

diskriminaciis yvela formis aRmofxvris Sesaxeb saqarTvelos kanonis  
gamoyenebis maCvenebeli
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saqmeTa Seswavlisas, calke ganxilvis sagans warmoadgenda, Tu ramdenad xSirad 
moixmoben pirveli instanciis sasamarTloebi uzenaesi sasamarTlosa da sakons-
titucio sasamarTlos gadawyvetilebebs. rogorc diagramidan Cans, raionuli/
saqalaqo sasamarTloebi 2017 wels, ufro aqtiurad iSveliebdnen erovnuli sasa-
marTlo gadawyvetilebebidan Sesabamis ganmartebebs. kerZod, Tu 2018 wels, sul 
ganxiluli 11 saqmidan 2 saqmeSi Segvxvda citireba sakonstitucio sasamarTlos 
gadawyvetilebidan, xolo 1 saqmeSi uzenaesi sasamarTlos gadawyvetilebidan. 2017 
wels, sul ganxiluli 8 saqmidan 4 saqmeSi miTiTeba iyo gakeTebuli uzenaesi sasa-
marTlos ganmartebaze, xolo 2 saqmeSi ki, sakonstitucio sasamarTlos gadawyve-
tilebaze. Aam mxriv, unda aRiniSnos, rom umeteswilad, erovnuli sasamarTloebis 
gadawyvetilebebidan ganmartebebs yvelaze xSirad moixmobda Tbilisis saqalaqo 
sasamarTlo.

pirveli instanciis sasamarTloebi uzenaesi sasamarTlos ganmartebebs moixmoben 
Semdeg sakiTxebze msjelobisas: SromiTsamarTlebriv davebSi mtkicebis tvirTis 
ganawilebasTan dakavSirebiT,264 SromiTi xelSekrulebis stabilurobaze265 da mora-

264 saqarTvelos uzenaesi sasamarTlos 2015 wlis 18 martis gadawyvetileba saqmeze #as-1276-1216-
2014; saqarTvelos uzenaesi sasamarTlos 2015 wlis 16 aprilis ganCineba saqmeze #922-884-2014.

265 saqarTvelos uzenaesi sasamarTlos 2016 wlis 15 aprilis ganCineba saqmeze #as-1083-1020-2015.

uzenaesi sasamarTlosa da sakonstitucio
sasamarTlos praqtikis gamoyenebis maCvenebeli

miTiTeba uzenaesi
sasamarTlos praqtikaze

miTiTeba sakonstitucio
sasamarTlos praqtikaze

2018 weli

2017 weli
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luri zianis anazRaurebis Sesaxeb.266 vinaidan kvlevis sagans diskriminaciis Sesaxeb 
saqmeTa analizi warmoadgens, Sesabamisad, sasamarTlo praqtikidan mimovixilavT 
konkretulad im saqmes, sadac sasamarTlom imsjela diskriminaciaze da uzenaesi 
sasamarTlos ganmartebis gaTvaliswinebiT, diskriminaciuli mopyrobis Sedegad 
gancdili moraluri zianis anazRaurebis sakiTxze.

magaliTad, erT-erT saqmeSi,267 mas Semdeg rac sasamarTlom dadasturebulad miiC-
nia, rom mosarCelis samsaxuridan gaTavisuflebis safuZvels warmoadgenda poli-
tikuri niSniT diskriminacia, moraluri zianis anazRaurebis nawilSi aRniSna Semde-
gi: „…imisaTvis, rom mopasuxes zianis anazRaureba daekisros, aucilebelia saxeze 
gvqondes Semdegi pirobebi kumulaciurad: a) damdgari ziani; b) mizezobrivi kavSi-
ri; g) marTlwinaaRmdegoba. sasamarTlos miaCnia, rom saxezea mizezobrivi kavSiri 
mosarCelisaTvis damdgar ziansa da mopasuxis qmedebas Soris. mopasuxe iyo mxare, 
romelmac ganaxorciela pirdapiri diskriminacia mosarCelis mimarT.A am diskrimi-
naciis safuZvelze mosarCele gaTavisuflda samsaxuridan. Sesabamisad, mocemul 
SemTxvevaSi, arsebobs pirdapiri mizezobrivi kavSiri.M mopasuxis mxridan ganxor-
cielebuli ukanono (marTlsawinaaRmdego) qmedeba (mosarCelis samsaxuridan gaTa-
visufleba) gamoxatuli iyo kanoniT dadgenili moTxovnebis darRvevaSi.M mopasuxem 
daarRvia „diskriminaciis yvela formis aRmofxvris Sesaxeb~ saqarTvelos kanonis 
me-2 muxli (iseve, rogorc zemoT moxseniebuli saerTaSoriso samarTlis sxvadasxva 
wyaroebis regulaciebi) da mosarCelis mimarT ganaxorciela pirdapiri diskrimi-
nacia politikuri niSniT.

sasamarTlo miuTiTebs, rom moralur zians iwvevs mosarCelis mier diskriminaciis 
Sedegad sulieri da moraluri tkivilis gancda, xolo  rogor gamoixateba aRniS-
nuli tkivili im fulad TanxaSi, rac mosarCelem sasamarTloSi unda moiTxovos, 
kanonmdebloba konkretul kriteriumebs ar awesebs, gansxvavebiT diskriminaciuli 
qmedebis Sedegebis aRmofxvrisa da materialuri zianis anazRaurebis moTxovnis-
gan, romlis maregulirebel normebsac gvTavazobs saqarTvelos kanonmdebloba.

...upirvelesad, sasamarTlo iSveliebs saqarTvelos uzenaesi sasamarTlos ganmar-
tebas, romlis Tanaxmadac, araqonebrivi xasiaTis uflebis Selaxvis dros, es ara-
qonebrivi urTierTobani TavisTavad moklebulia ra, ekonomikur Sinaarss da ar 
gaaCnia Rirebuleba, Sesabamisad, aseTi zianis damtkicebisaTvis kanoniT daculi 
uflebis darRvevac sakmarisia (ix.: susg #as-1149-1169-2011; 25 Tebervali, 2013 we-
li). gasagebia, rom winamdebare SemTxvevac savsebiT moklebulia ekonomikur para-
metrebs da mosarCelis mimarT ganxorcielebuli aralegitimuri da aramarTlzo-
mieri saqcieli, aseve Sedegad damdgari realoba, ver aiwoneba konkretuli sazomiT 
da ver gamoixateba konkretul sidideebSi, Tu cifrebSi (es ra Tqma unda, ar exeba im 
materialur zians, romelic miuRebeli ganacduris saxiT dadga).

marTalia, sasamarTlo aRniSnavs, rom mosarCele uflebamosilia sarCelSi miuTi-
Tos fuladi Tanxa, romelsac is miiCnevs sakmaris restituciad da misi darRveuli 
uflebis sapirwoned, Tumca es mxolod mosarCelis mosazrebaa da am anazRaurebis 
moculobis gansazRvraSi swored sasamarTlos Sexedulebaa gadamwyveti. 

266 saqarTvelos uzenaesi sasamarTlos 2013 wlis 25 Tebervlis ganCineba saqmeze #as-1149-1169-2011.
267 Tbilisis saqalaqo sasamarTlos 2017 wlis 6 aprilis gadawyvetileba saqmeze №2/15615-16.
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moraluri zianis Sefasebisas, sasamarTlom mxedvelobaSi unda miiRos dazarale-
bulis subieqturi damokidebuleba aseTi zianis simZimis mimarT, aseve, obieqturi 
garemoebebi, riTac SeiZleba misi am kuTxiT Sefaseba.~

saqarTvelos uzenaesi sasamarTlos ganmartebebis gamoyenebasTan dakavSirebiT, 
SeiZleba erTgvari Sejamebis saxiT aRvniSnoT, rom pirveli instanciis sasamarT-
loebi (ZiriTadad ki, Tbilisis saqalaqo sasamarTlo) sakasacio sasamarTlos gan-
martebebs umeteswilad, moixmoben SromiTsamarTlebriv davebSi SromiT urTier-
TobebTan dakavSirebuli sakiTxebze msjelobisas.

kvlevis Sedegebma aCvena, rom Tbilisis saqalaqo sasamarTlo praqtikaSi Tanaswo-
robis principis ganmartebisas, zogierT SemTxvevaSi moixmobs saqarTvelos sakons-
titucio sasamarTlos gadawyvetilebebs. 

magaliTad, erT-erT saqmeSi268 mosarCele davobda, rom is daeqvemdebara gansxvave-
bul mopyrobas SSm niSniT. Aam saqmeSi sasamarTlom saerTaSoriso standartebsa da 
erovnuli kanonmdeblobaze dayrdnobiT sakmaod siRrmiseulad imsjela savarau-
do diskriminaciaze da argumentaciis gasamyareblad moixmo saqarTvelos sakons-
titucio sasamarTlos praqtika Tanasworobis principTan ganmartebasTan mimarTe-
biT: „saqarTvelos sakonstitucio sasamarTlos 2014 wlis 4 Tebervlis gadawyveti-
lebaSi #2/1/36 saqmeze (romelic exeboda gansxvavebuli seqsualuri orientaciis 
mqone pirTa uunarobas gamxdariyvnen sisxlis donorebi), ganmartebul iqna, rom 
diskriminacias warmoadgens ara marto is SemTxveva, rodesac xelisuflebis moqme-
deba pirdapir isaxavda miznad piris an pirTa jgufis diskriminacias, aramed ise-
Tic, romelsac Sedegad mohyva maTi EDe Facto diskriminacia. 

Tumca, sabolood, sakonstitucio sasamarTlos praqtikac, mniSvnelovanwilad, ra-
cionalurad adgens Tanasworobis principis dacvas da amiT diskriminaciuli mid-
gomebis gamoricxvas.A am praqtikiTac dadgenilia, rom Tu Tanaswor mdgomareoba-
Si myofi pirebidan, zogierTs epyrobian gansxvavebulad da arasaxarbielod, aqve 
mosarCele sakmarisad qmnis imis varauds, rom es gansxvavebuli mopyroba ama Tu im 
dacul niSans (sqesi, politikuri Sexedulebani Tu sxva) efuZneba, xolo mopasuxe 
ver warmoadgens sakmarisad dasabuTebul msjelobas, rom am gansxvavebul da arasa-
xarbielo mopyrobas hqonda legitimuri safuZveli, maSin saxeze gvaqvs pirdapiri 
diskriminacia da pirTa Tanasworobis aralegitimuri gamoricxva.

SezRuduli SesaZleblobis mqone pirTa uflebebis dacvis kuTxiT, am pirTa samarT-
lebrivi garantiebis savsebiT axleburi xedva SemogvTavaza saqarTvelos sakons-
titucio sasamarTlom 2014 wlis gadawyvetilebaSi saqmeze, irakli qemokliZe da 
daviT xaraZe saqarTvelos parlamentis winaaRmdeg. gadawyvetilebaSi (punqti 26), 
ganmartebulia, rom `sakuTari pirovnebis ganviTarebis ufleba, rogorc bunebiTi 
Tavisufleba, imdenad fundamenturia, rom pirovnebaze zrunvis motiviT masSi Ca-
reva mxolod am piris ukiduresi aucileblobiT SeiZleba mowodebul iqnas. sasa-
marTlom brZana, rom piradi avtonomiis maRali xarisxidan gamomdinare, adamians 
Tu es garkveuli xarisxiT mainc aqvs gacnobierebuli, sruli ufleba aqvs, Tundac 
sazogadoebis saSualo wevris xedvasTan SeuTavsebeli qmedebebi ganaxorcielos. 

268 Tbilisis saqalaqo sasamarTlos 2017 wlis 21 seqtembris gadawyvetileba saqmeze #2/15353-16.
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Ppirovnuli avtonomiis uflebis realizebisas, sakuTar interesebTan SeuTavsebeli 
uneblie gadawyvetilebebis miRebis gamoricxva SeuZlebelia. aseT Secdomebs maRa-
li xarisxis inteleqtualuri SesaZleblobis mqone pirebic xSirad uSveben.~

zemoT ganxilul saqmeSi, Tbilisis saqalaqo sasamarTlom savaraudo diskrimina-
ciuli mopyrobis Sefasebisas, mxedvelobaSi miiRo swored sakonstitucio sasa-
marTlos praqtika da daadgina saqmeSi SSm niSniT diskriminacia. 
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kvlevis erT-erT mniSvnelovan aspeqts warmoadgenda, diskriminaciis Sesaxeb saq-
meTa ganxilvisas, Tu ramdenad xSirad moixmoben sasamarTloebi saerTaSorisosa-
marTlebriv aqtebsa da adamianis uflebaTaA evropuli sasamarTlos praqtikas. ze-
moT warmodgenil diagramaze asaxulia saerTaSorisosamarTlebrivi aqtebisa da 
strasburgis sasamarTlos precedentuli gadawyvetilebebis gamoyenebis raode-
nobrivi monacemebi wlebis mixedviT. kerZod, 2017 wels, raionuli/saqalaqo sasa-
marTloebis mier sul ganxiluli 8 saqmidan, 7-Si Segxvda miTiTeba saerTaSorisosa-
marTlebriv aqtsa Tu strasburgis sasamarTlos praqtikaze, xolo 2018 wels, sul 
ganxiluli 11 saqmidan – 8 gadawyvetilebaSi sasamarTlom miuTiTa saerTaSoriso 
midgomebze. statistika cxadyofs, rom saerTo sasamarTloebi sakmaod aqtiurad 
axdenen saerTaSoriso standartebis citirebas, am mxriv gamoirCeva Tbilisis saqa-
laqo sasamarTlo. rac Seexeba pirveli instanciis sxva sasamarTloebs, saerTaSori-
sosamarTlebriv aqtebsa da evropuli sasamarTlos precedentul samarTalze mi-
TiTeba gvxvdeba quTaisis saqalaqo sasamarTlos, baTumis saqalaqo sasamarTlosa 
da rusTavis saqalaqo sasamarTlos gadawyvetilebebSi.

bunebrivia, rom saerTo sasamarTloebis mier saerTaSorisosamarTlebrivi aqte-

saerTaSorisosamarTlebrivi aqtebisa da strasburgis
sasamarTlos precedentuli gadawyvetilebebis gamoyenebis

raodenobrivi maCvenebeli

gamoyenebuli
saerTaSoriso
samarTlebrivi aqtebi da
strasburgis sasamarTlos
precedentuli
gadawyvetilebebi

ar iqna gamoyenebuli

2017 weli 2018 weli
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bisa da strasburgis precedentuli samarTlis gamoyenebis martooden raodeno-
brivi maCvenebelis Sefaseba ar mogvcems srulyofil suraTs Tu statistikuri mo-
nacemebs ar mosdevs Sesabamisi Sinaarsobrivi analizi.A am mxriv, kvlevis farglebSi 
movaxdineT identificireba im saerTaSorisosamarTlebrivi aqtebis, romlebsac 
sasamarTloebi iyeneben diskriminaciis Sesaxeb sarCelebis ganxilvisas. 

aRsaniSnavia, rom 71% SemTxvevaSi, adamianis uflebaTa evropuli konvenciis sasa-
marTlos praqtikis moxmoba Segvxvda iseT saqmeebSi, sadac ucxo qveynis moqalaqe 
diskriminaciaze miTiTebiT davobda administraciuli organos im gadawyvetile-
baze, romliTac uari eTqva binadrobis nebarTvis an/da vizis gacemaze. Sesabami-
sad, amgvar saqmeebSi Tbilisis saqalaqo sasamarTlom administraciuli organos 
gadawyvetilebis kanonierebis Sefasebisas, umetes SemTxvevaSi, daeyrdno swored 
linderi SvedeTis winaaRmdeg (Leander v. Sweden, №9248/81, ECHR 1987) adamianis ufle-
baTa  evropuli sasamarTlos gadawyvetilebas, sadac sasamarTlom ganacxada, rom 
SvedeTis mTavrobas ufleba hqonda daedgina erovnuli usafrTxoebis upiratesi 
interesi aplikantis individualur interesTan SedarebiT.
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winamdebare diagramaze asaxulia konkretuli saerTaSorisosamarTlebrivi aqte-
bisa da adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis ga-
moyenebis Sesaxeb monacemebi.

saqmeTa Seswavlam aCvena, rom analitikuri ganyofilebis wina kvlevis Sedegad ga-
movlenili tendencia, mocemul saangariSo periodSi ar Secvlila. Uumetesad, dis-
kriminaciis sakiTxis Sefasebisas, sasamarTlo ixilavs saqarTvelos Sidasaxelmwi-
foebriv normas, ris Semdegac citirebas axdens an/da aanalizebs adamianis ufle-
baTa da ZiriTad TavisuflebaTa dacvis evropuli konvenciis me-14 muxlsa da amave 
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2017-2018 wlebSi ganxilul saqmeebSi saerTaSoriso standartebis

asaxvis praqtika
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konvenciis me-12 damatebiTi oqmis pirvel  muxls, ris Semdegac sasamarTlo askvnis, 
rom saqarTvelos Sidasaxelmwifoebrivi normatiuli aqtiTa da saerTaSoriso 
aqtiT dadgenili standartebi msgavsia da sasamarTlo am ori aqtis safuZvel-
ze wyvets sasamarTlo davas. sxva sityvebiT, rom vTqvaT, saerTo sasamarTloebis 
mier gamoyenebulma saerTaSoriso aqtebma an/da adamianis uflebaTa evropuli sa-
samarTlos precedentulma samarTalma naklebad iqonia gavlena saqmeSi diskrimi-
naciis dadgenisas. saerTaSoriso xelSekrulebebisa da adamianis uflebaTa norme-
bis gamoyeneba ki, sasamarTlos mier mniSvnelovania im SemTxvevaSi, Tu aseTi gamo-
yenebis Sedegad sasamarTlo miiRebs gadawyvetilebas, romelsac igi ver miiRebda 
konvenciis gamouyeneblad. Tu Sidasaxelmwifoebrivi normatiuli aqtis (mag., ka-
nonis) gamoyenebis Sedegad miRebuli sasamarTlo gadawyvetileba identuri iqne-
ba im gadawyvetilebisa, romlis misaRebad sasamarTlom gamoiyena rogorc kanoni, 
ise saerTaSoriso aqti, am ukanasknelis gamoyenebas mieniWeba umniSvnelo roli. 
aseT SemTxvevaSi, konvencia praqtikulad, aranair gavlenas moaxdens sasamarTlo 
gadawyvetilebaze.269 damatebiT, Kkvlevam warmoaCina, rom araerTgvarovania saer-
TaSoriso standartebis citirebis praqtika. rogorc wesi, sasamarTloebi saqmis 
saxelwodebas uTiTeben original enaze, magram xSir SemTxvevaSi, saqmis nomrisa da 
Sesabamisi paragrafis miTiTebis gareSe, rac Tavis mxriv, arTulebs wyaros moZie-
bis/gadamowmebis SesaZleblobas.

ucxo qveynis moqalaqeTa sarCelebi diskriminaciis 
Sesaxeb

kvlevis farglebSi Seswavlili saqmeebis mixedviT, ucxoelTa mier SesaZlo diskri-
minaciul mopyrobaze miTiTeba gvxvdeba Tbilisis saqalaqo sasamarTlos mier 2018 
wels, administraciuli samarTalwarmoebis wesiT ganxilul 5 saqmeSi, sadac figu-
rirebda 5 piri: nigeriis federaluri respublikis ori moqalaqe, azerbaijanis res-
publikis erTi moqalaqe da egviptis erTi moqalaqe. davis sagans 4 saqmeSi warmoad-
genda binadrobis nebarTvis gacemaze uari, xolo erT SemTxvevaSi ki, vizis gacemaze 
da saqarTveloSi Semosvlaze uaris Tqmis Sesaxeb Sesabamisi organos gadawyveti-
leba. ucxo qveynis moqalaqeebi erT-erT sasarCelo moTxovnad uTiTebdnen dis-
kriminaciuli mopyrobis faqtis dadgenasa da moraluri zianis anazRaurebas. aR-
saniSnavia, rom sasamarTlom arcerTi sarCeli ar daakmayofila. yvela maTganSi sa-
samarTlom miiCnia, rom Sesabamisi administraciuli organos gadawyvetileba iyo 
kanonieri da efuZneboda saxelmwifo uSiSroebis samsaxuris uaryofiT daskvnas 
mosarCelesTan mimarTebiT. Sesabamisad, xuTive maTgans uari eTqva sarCelis dakma-
yofilebaze saxelmwifos an/da sazogadoebrivi usafrTxoebis interesebis gaTva-
liswinebiT. aqve unda iTqvas isic, rom sasamarTlo aRniSnuli safuZvliT sarCelis 
ardakmayofilebaze msjelobisas, argumentebis gasamyareblad  praqtikaSi xSirad 
iSveliebs adamianis uflebaTa evropuli sasamarTlos gadawyvetilebas linderi 
SvedeTis winaaRmdeg (Leander v. Sweden, №9248/81, ECHR 1987), sadac evropulma sasa-
marTlom daadgina qveynis interesebis upiratesoba individualur interesebTan 

269 diskriminaciis akrZalvis saerTaSoriso standartebis asaxva erovnul sasamarTlo praqti-
kaSi, saqarTvelos uzenaesi sasamarTlo, 2017.
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mimarTebiT. am kategoriis saqmeebSi, mas Semdeg rac sasamarTlo afasebs, rom ad-
ministraciuli organos individualuri samarTlebrivi aqti gamocemulia kanonis 
moTxovnaTa dacviT, aRniSnulze dayrdnobiT miiCnevs, rom saqmeSi ar ikveTeba Se-
saZlo diskriminaciuli mopyrobis faqti. magaliTad, erT-erT saqmeSi270 sasamarT-
lom ganmarta Semdegi: diskriminaciis yvela formis akrZalvasTan dakavSirebuli 
saerTaSoriso standartebi krZalavs yvela saxis gansxvavebul mopyrobas.M magram im 
SemTxvevaSi, Tu saxelmwifom moxelis saxiT, vinmes mimarT ganaxorciela gansxvave-
buli mopyroba, maSin am gansxvavebul mopyrobas Tan unda sdevdes „obieqturi da 
gonivruli gamarTleba.~ xolo, imisaTvis, rom gansxvavebuli mopyroba gamarTle-
bulad CaiTvalos pirvel rigSi, igi unda emsaxurebodes kanonieri miznis miRwevis 
interesebs da daculi unda iyos gonivruli proporciuloba misaRwev mizansa da 
gamoyenebul saSualebebs Soris, anu miznis misaRwevad gamoyenebuli saSualebebi 
unda iyos aucilebeli da Sesaferisi (diskriminaciis testi).

Sesabamisad, sasamarTlom mxedvelobaSi miiRo saerTaSoriso standarti (diskrimi-
naciis testi) da legitimur mizanze apelirebiT miiCnia, rom saqmeSi ar ikveTeboda 
diskriminacia: ...sasamarTlos mosazrebiT, mtkicebulebebis erTobliobaSi Sefa-
seba saxelmwifo usafrTxoebis samsaxuris mier diskriminaciuli qmedebis ganxor-
cielebis Sefasebis safuZvels ar  qmnis. amasTan, gansaxilvel SemTxvevaSi, saqmis 
masalebze dayrdnobiT, sasamarTlos miaCnia, rom saxelmwifo servisebis saagentos 
mier gamocemuli administraciulsamarTlebrivi aqti Seesabameba  `ucxoelTa da 
moqalaqeobis armqone pirTa samarTlebrivi mdgomareobis Sesaxeb~ saqarTvelos 
kanonis mizans, kerZod, aRniSnuli kanonis me-18 muxlis pirveli punqtis `a~ qvepun-
qtis Tanaxmad, ucxoels saqarTveloSi binadrobis nebarTvis gacemaze SeiZleba ua-
ri eTqvas, Tu arsebobs uflebamosili organos daskvna saxelmwifo an/da sazoga-
doebrivi usafrTxoebis interesebis dacvis uzrunvelsayofad, misi saqarTveloSi 
cxovrebis mizanSeuwonlobis Sesaxeb. Sesabamisad, saswavlo binadrobis nebarTvis 
gacemaze mopasuxis uari ganpirobebul iqna saxelmwifo an/da sazogadoebrivi usa-
frTxoebis interesebis dacvis uzrunvelyofiT, demokratiul sazogadoebaSi sxva 
pirTa uflebebisa da Tavisuflebebis dacvis mizniT da demokratiul sazogadoeba-
Si qveynis keTildReobis interesebs emsaxureba. Sesabamisad, sasamarTlos miaCnia, 
rom gasaCivrebuli administraciulsamarTlebrivi aqti ar warmoadgens mosarCe-
lis mimarT raime niSniT diskriminaciuli mopyrobis safuZvelze miRebul aqts, ro-
melmac mosarCele araxelsayrel mdgomareobaSi Caayena analogiur pirobebSi myof 
sxva pirebTan SedarebiT, ramdenadac sasamarTlos mosazrebiT, amgvar mopyrobas 
gaaCnda legitimuri mizani.

diskriminaciis Sesaxeb saqmeebze raionuli/saqalaqo sasamarTloebis praqtikis 
Seswavlis Sedegad gamovlenili ZiriTadi mignebebi:

yy raionul/saqalaqo sasamarTloebSi diskriminaciis Sesaxeb ganxilul saqmeTa 
58% exeboda kerZo sferoSi Cadenil savaraudo diskriminaciuli mopyrobis fa-
qts. Sesabamisad, saqmeTa umetesi nawili ganxilulia samoqalaqo samarTalwar-
moebis wesiT;

yy 2017-2018 wlebSi, pirveli instanciis sasamarTloebis mier ganxilul saqmeTa 

270 Tbilisis saqalaqo sasamarTlos 2018 wlis 1 agvistos gadawyvetileba saqmeze №3/3069-18.



143

84% exeboda SromiT urTierTobebTan dakavSirebul davebs;

yy 2018 wels, raionul/saqalaqo sasamarTloebSi wina welTan SedarebiT, ufro me-
ti raodenobis saqme iqna ganxiluli, Tumca, saqmeTa gazrdili raodenobis miu-
xedavad, ar gazrdila sasamarTloebis mier saqmeebSi diskriminaciis dadgenis 
raodenobrivi maCvenebeli;

yy rogorc irkveva, analitikuri ganyofilebis wina kvlevis271 SedegebiT gamovle-
nili tendencia, rom diskriminaciasTan dakavSirebiT sasamarTlosadmi mimarT-
vis mxriv mkveTrad aqtiurobs aRmosavleT saqarTvelos mosaxleoba, ar Secvli-
la mocemul saangariSo periodSic (2017-2018 wlebSi);

yy umeteswilad (daaxloebiT, 78% SemTxvevaSi), mosarCeleebi sasarCelo moTxo-
vnaSi sxva sadavo sakiTxebTan erTad, mkafiod miuTiTebdnen diskriminaciuli 
mopyrobis faqtis dadgenasa da moraluri zianis anazRaurebas. Kkvlevis Sedegad 
gamovlinda, rom  davis saganSi – diskriminaciuli mopyrobis faqtis dadgena Zi-
riTadad, moTxovnilia Tbilisis saqalaqo sasamarTloSi wardgenil sarCeleb-
Si. aRniSnuli ki, kidev erTxel miuTiTebs, rom diskriminaciis akrZalvaze in-
formirebis kuTxiT gamoirCeva Tbilisis mosaxleoba;

yy kvlevis Sedegebis mixedviT, sasamarTlo praqtikaSi saqmeTa umravles nawilSi 
(31%), mosarCeles ar hqonda miTiTebuli diskriminaciis konkretuli safuZve-
li. ZiriTadad, aRniSnul saqmeebSi mosarCeleebi iyvnen ucxo qveynis moqalaqee-
bi, romlebsac Sesabamisi organos gadawyvetilebiT uari eTqvaT binadrobis ne-
barTvis an/da vizis gacemaze;

yy sasamarTloebma SedarebiT yvelaze met saqmeSi (2 saqme) daadgines profkavSiris 
wevrobis niSniT diskriminacia.A aqve aRsaniSnavia, rom mosarCeleebis miTiTebis 
miuxedavad, sasamarTloebs seqsualuri orientaciis da orsulobis niSniT dis-
kriminacia arcerT saqmeSi ar daudgenia.

yy kvlevis Sedegebis Tanaxmad, Tbilisis saqalaqo sasamarTlos SromiT urTier-
TobebSi seqsualur SeviwroebasTan dakavSirebiT ganxiluli aqvs 2 saqme (2017 
da 2018 wlebSi), aqedan erT SemTxvevaSi, sasamarTlom daadgina seqsualuri Se-
viwroeba, xolo meore SemTxvevaSi – sarCeli ar dakmayofilda;

yy 2017-2018 wlebSi, pirveli instanciis sasamarTloebSi arcerTi sarCeli ar 
ganxilula religiuri niSniT savaraudo devnis Sesaxeb, maSin rodesac 2014-2016 
wlebis sasamarTlo praqtikaSi religiuri safuZvliT savaraudo diskriminacia 
identificirebuli iyo saqmeTa 12%-Si;

yy pirveli instanciis sasamarTloebSi „diskriminaciis yvela formis aRmofxvris 
Sesaxeb~ saqarTvelos kanonis gamoyenebaSi SeiniSneba yovelwliurad mzardi 
tendencia (2018 wels wina welTan SedarebiT gaizarda daaxloebiT, 16%-iT), rac 
dadebiTad unda Sefasdes, radgan es miuTiTebs, rom sasamarTloebi yuradRebis 
miRma, ganuxilvelad ar toveben mosarCeleTa apelirebas diskriminaciul mo-
pyrobaze. Tumca aRsaniSnavia, rom saqmeSi diskriminaciis dadgenisas, ar axde-

271 Ddiskriminaciis akrZalvis saerTaSoriso standartebis asaxva erovnul sasamarTlo praqti-
kaSi, saqarTvelos uzenaesi sasamarTlo, 2017. 
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nen diferencirebas, mocemul SemTxvevaSi romeli saxis  diskriminacia ikveTeba 
- pirdapiri Tu iribi;

yy kvlevam aCvena, rom diskriminaciis Sesaxeb saqmeebis ganxilvisas, Tbilisis sa-
qalaqo sasamarTlo aqtiurad moixmobs saqarTvelos uzenaesi sasamarTlosa da 
sakonstitucio sasamarTlos gadawyvetilebebidan Sesabamis ganmartebebs;

yy statistika cxadyofs, rom saerTo sasamarTloebi sakmaod aqtiurad axdenen 
saerTaSoriso standartebis citirebas, am mxriv mkveTrad gamoirCeva Tbilisis 
saqalaqo sasamarTlo, rac Seexeba pirveli instanciis sxva sasamarTloebs, saer-
TaSorisosamarTlebriv aqtebsa da evropuli sasamarTlos precedentul samar-
Talze miTiTeba gvxvdeba quTaisis saqalaqo sasamarTlos, baTumis saqalaqo sa-
samarTlosa da rusTavis saqalaqo sasamarTlos gadawyvetilebebSi;

yy diskriminaciis sakiTxis Sefasebisas, sasamarTlo umetesad ixilavs  saqarTve-
los Sidasaxelmwifoebriv normas, citirebas axdens an/da aanalizebs adamianis 
uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvenciis me-14 muxl-
sa da amave konvenciis me-12 damatebiTi oqmis pirvel  muxls, ris Semdegac sa-
samarTlo askvnis, rom saqarTvelos Sidasaxelmwifoebrivi normatiuli aqtiTa 
da saerTaSoriso aqtiT dadgenili standartebi msgavsia da sasamarTlo am ori 
aqtis safuZvelze wyvets sasamarTlo davas. sxva sityvebiT, rom vTqvaT, saer-
To sasamarTloebis mier gamoyenebulma saerTaSoriso aqtebma an/da adamianis 
uflebaTa evropuli sasamarTlos precedentulma samarTalma naklebad iqonia 
gavlena saqmeSi diskriminaciis dadgenisas.K kvlevam damatebiT warmoaCina, rom 
araerTgvarovania saerTaSoriso standartebis citirebis praqtika. rogorc 
wesi, sasamarTloebi saqmis saxelmwodebas uTiTeben original enaze, magram xSir 
SemTxvevaSi, saqmis nomrisa da Sesabamisi paragrafis miTiTebis gareSe, rac Ta-
vis mxriv, arTulebs wyaros moZiebis/gadamowmebis SesaZleblobas.
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danarTi №2 

Tbilisisa da quTaisis saapelacio sasamarTloebis 
praqtika Ddiskriminaciis Sesaxeb saqmeebze

kvlevis farglebSi Seswavlili iqna 2017-2018 wlebSi, Tbilisisa da quTaisis sa-
apelacio sasamarTloebis mier ganxiluli sul 14 saqme.272 statistikuri monace-
mebis mixedviT, irkveva, rom diskriminaciis Sesaxeb saqmeze saapelacio saCivriT 
ufro met SemTxvevaSi mimarTes quTaisis saapelacio sasamarTlos (9 saqme), vidre 
Tbilisis saapelacio sasamarTlos (5 saqme). aqve unda iTqvas isic, rom saqmeTa da-
axloebiT, 33% SemTxvevaSi quTaisis saapelacio sasamarTlom dadgenilad cno saq-
meSi diskriminaciuli mopyrobis faqti, am mxriv maCvenebeli ufro maRalia Tbili-
sis saapelacio sasamarTlos praqtikaSi, romlis mixedviTac, sul ganxilul saqme-
Ta 80%-Si dadgenilad iqna cnobili diskriminacia.

diagramaze warmodgenili monacemebis Tanaxmad, 2017 wels, quTaisis saapelacio 
sasamarTlom ganixila sul 6 saqme, maT Soris samoqalaqo samarTalwarmoebis gziT 
ganixila 2 saqme (miRebul iqna 2 ganCineba), xolo administraciuli samarTalwar-
moebis gziT ki, 4 saqme (miRebuli iqna 3 gadawyvetileba da 1 ganCineba). aRsaniSnavia, 
rom  sakvlevi masalis farglebSi, Tbilisis saapelacio sasamarTlos mier 2017 wels 
ar yofila ganxiluli arc erTi saqme.

qvemoT diagramaze warmodgenilia Tbilisisa da quTaisis saapelacio sasamarT-
loebis mier 2018 wels ganxilul saqmeTa raodenoba.

272 kvlevaSi gaanalizebuli monacemebi efuZneba sasamarTloebidan mowodebul informacias.

2017

3 ganCineba

quTaisis saapelacio
sasamarTlo

sul ganxilulia
6 saqme

Tbilisis
saapelacio
sasamarTlo

0 saqme

3 gadawyvetileba
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statistikuri monacemebi cxadyofs, rom 2018 wels, Tbilisis saapelacio sasamarT-
lom ufro meti saapelacio saCivari ganixila, vidre quTaisis saapelacio sasamarT-
lom. Aaqve mniSvnelovania aRiniSnos isic, rom Tbilisis saapelacio sasamarTloSi  
gansjadobiT umetes SemTxvevaSi (4 saqme), saapelacio saCivari ganxilulia samoqa-
laqo saqmeTa palatis mier (miRebul iqna 2 gadawyvetileba da 2 ganCineba), xolo ad-
ministraciuli samarTalwarmoebis gziT ki – 1 saqme (miRebul iqna ganCineba). rac 
Seexeba quTaisis saapelacio sasamarTlos monacemebs, 2018 wels wina welTan Seda-
rebiT, ormagad naklebi raodenobis saqme iqna ganxiluli, aqedan yvela gansjado-
biT ekuTvnoda samoqalaqo saqmeTa palatas (miRebuli iqna 1 ganCineba da 2 gadawyve-
tileba).

kvlevis farglebSi calke Seswavlis sagans warmoadgenda diskriminaciis Cadenis 
sfero. kerZod, saapelacio saCivrebSi miTiTebuli savaraudo diskriminaciuli mo-
pyrobis faqtebi konkretulad exeboda sajaro Tu kerZo seqtors. 

savarudo diskriminaciuli mopyrobis sfero

2018

quTaisis saapelacio
sasamarTlo

sul ganxilulia
3 saqme

quTaisis saapelacio
sasamarTlo

sul ganxilulia
5 saqme

3  gadawyvetileba

2  gadawyvetileba

1  ganCineba

3  ganCineba
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zemoaRniSnul diagramaze ilustrirebulia savaraudo diskriminaciuli mopyro-
bis sferosTan dakavSirebiT saqmeTa Seswavlis Sedegad gamovlenili procentu-
li maCveneblebi. irkveva, rom umravles SemTxvevaSi (10 saqme), mosarCele davobda 
kerZo sferoSi mis mimarT ganxorcielebul savaraudo diskriminaciuli mopyrobis 
faqtze. Aaqedan gamomdinare, diskriminaciis Sesaxeb saqmeebi saapelacio sasamarT-
loebSi umeteswilad, ganxilulia samoqalaqo samarTalwarmoebis gziT. 

saapelacio saCivrebSi savaraudo diskriminaciuli mopyrobis faqtebze miTiTe-
beba umeteswilad, gvxvdeba SromiT urTierTobebTan dakavSirebul davebSi (12 
saqme). rac Seexeba davis saganSi diskriminaciuli mopyrobis faqtis dadgenasa da 
moraluri zianis anazRaurebis mkafiod formulirebis sakiTxs, am mxriv unda aRi-
niSnos, rom 6 saqmeSi davis sagnad saerTod ar yofila miTiTebuli diskriminacia, 
Tumca, mosarCele SromiTi urTierTobis Sewyvetis safuZvlad, diskriminaciuli 
niSniT devnas miiCnevda. 5 saqmeSi davis sagans warmoadgenda samuSaodan gaTavisu-
flebis Taobaze brZanebis baTilad cnoba, samuSaoze aRdgena, saxelfaso ganacdu-
ris anazRaureba, diskriminaciuli mopyrobis faqtis dadgena da moraluri zianis 
anazRaureba. Kdavis saganSi mxolod  diskriminaciuli mopyrobis faqtis dadgena da 
moraluri zianis anazRaureba moTxovnili iyo 2 saqmeSi, xolo 1 saqmeSi ki, diskri-
minaciuli qmedebis aRmofxvra.

kvlevis farglebSi saqmeTa Seswavlis Sedegad gamoikveTa diskriminaciis is konkre-
tuli niSnebi, romlebic 2017-2018 wlebSi, Tbilisisa da quTaisis saapelacio sasa-
marTloebis mier ganxilul saqmeebSi figurirebda.

ganxilul gadawyvetilebebSi/ganCinebebSi miTiTebuli

diskriminaciis safuZvlebi (niSnebi)

SezRuduli SesaZleblobis

politikuri

profkavSiris wevroba

religiuri

gansxvavebuli azri

sqesi
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sasamarTlo praqtikaSi yvelaze xSirad ganxilulia SromiTi urTierTobidan ga-
momdinare davebi, Sesabamisad, saqmeTa umetesi nawili exeboda politikuri (5 saqme) 
da profkavSiris wevrobis (2 saqme) safuZvliT savaraudo diskriminaciis faqtebs. 
SezRuduli SesaZleblobis niSniT diskriminaciul mopyrobaze miTiTeba Segvxvda 
1 saqmeSi, religiuri niSniT savaraudo diskriminacia 2 saqmeSi, aseve, sqesis niSniT 
– 2 saqmeSi (maT Soris, orsulobis niSniT 1 SemTxvevaSi), xolo gansxvavebuli azris 
gamo savaraudo devna ki – 1 saapelacio saCivarSi. aqve mniSvnelovania aRiniSnos 
isic, rom saapelacio sasamarTloebma ucvlelad datoves pirveli instanciis sasa-
marTlos gadawyvetilebebi an/da gaauqmes da axali gadawyvetilebiT diskriminacia 
daadgines: 2 saqmeSi politikuri niSniT, aseve, 2 saqmeSi – profkavSiris wevrobis 
gamo, 1 saqmeSi SezRuduli SesaZleblobebis, 1 saqmeSi religiuri niSnis gamo gansx-
vavebuli mopyrobis faqtebi da aseve, 1 saqmeSi sqesis niSniT diskriminacia.

aRsaniSnavia, rom 2017-2018 wlebSi, Tbilisisa da quTaisis saapelacio sasamarT-
loebSi sul ganxilulia 14 saqme, romelic exeboda konkretuli/mkafiod identifi-
cirebuli niSniT diskriminaciuli mopyrobis faqts, Tumca  `diskriminaciis yvela 
formis aRmofxvris Sesaxeb“ saqarTvelos kanonze miTiTeba Segvxvda mxolod 6 saq-
meSi, kerZod, 2018 wels 5 saqmeSi, xolo 2017 wels – 1 saqmeSi. Sesabamisad, monacemebi 
cxadyofs, rom 2018 wels, wina welTan SedarebiT, gaizarda aRniSnuli kanonis sasa-
marTlos gadawyvetilebebSi gamoyenebis maCvenebeli.

 diskriminaciis yvela formis aRmofxvris Sesaxeb saqarTvelos

kanonis gamoyenebis maCvenebeli
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mocemul diagramaze warmodgenilia `diskriminaciis yvela formis aRmofxvris 
Sesaxeb“ saqarTvelos kanonis saapelacio sasamarTloebis gadawyvetilebebSi/gan-
CinebebSi gamoyenebis raodenobrivi maCveneblebi wlebis mixedviT. yvelaze xSirad 
am kanonze miTiTeba gvxvdeba Tbilisis saapelacio sasamarTlos mier miRebul ga-
dawyvetilebebSi/ganCinebebSi. aqve isic aRsaniSnavia, rom ZiriTadad, saqmeSi dis-
kriminaciaze msjelobisas xdeba zemoaRniSnuli kanonis me-2 muxlis citireba, 
detalurad pirdapiri da iribi diskriminaciis ganmarteba, ris safuZvelzec sasa-
marTlo uTiTebs, rom diskriminacia akrZalulia rogorc saerTaSorisosamarT-
lebrivi aqtebiT, aseve erovnuli kanonmdeblobiT. miuxedavad imisa, rom 2017-2018 
wlebSi, sul ganxilul 14-ve saqmeSi mosarCele mkafiod miuTiTebda savaraudo dis-
kriminaciuli niSniT mopyrobis faqtze, 2 saqmeSi sasamarTlos am sakiTxze saerTod 
ar umsjelia, Sesabamisad, ar yofila gamoyenebuli „diskriminaciis yvela formis 
aRmofxvris Sesaxeb“ saqarTvelos kanoni. danarCen 6 saqmeSi ki, sasamarTlo msje-
lobs diskriminaciaze ZiriTadad, saerTaSorisosamarTlebrivi aqtebis moxmobis 
safuZvelze. rogorc wesi, saaapelacio sasamarTloebi, raionuli/saqalaqo sasa-
marTloebisgan gansxvavebiT, aRniSnul kanons moixmoben im SemTxvevaSi, Tu saqmeSi 
adgenen diskriminacias da ZiriTadad, diskriminaciis cnebis da misi saxeebis kano-
nidan citirebas axdenen. Tumca, mkafiod ar miuTiTeben saqmeSi ikveTeba pirdapiri 
Tu iribi diskriminacia. 

kvlevis farglebSi, gansakuTrebuli yuradReba daeTmo saapelacio sasamarT-
loebis gadawyvetilebebSi/ganCinebebSi saqarTvelos uzenaesi sasamarTlos pra-
qtikis gamoyenebis Seswavlas. qvemoT warmodgenil diagramaze detalurad aris 
asaxuli Sesabamisi monacemebi sasamarTloebisa da wlebis mixedviT.

saqarTvelos uzenaesi sasamarTlos praqtikis gamoyenebis maCvenebeli
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 statistikuri monacemebis mixedviT, Tbilisisa da quTaisis saapelacio sasamarT-
loebi diskriminaciasTan dakavSirebuli saqmeebis ganxilvisas, arcTu iSviaTad, 
daaxloebiT 50% SemTxvevaSi, moixmoben sakasacio instanciis sasamarTlos ga-
dawyvetilebebidan Sesabamis ganmartebebs. 

saqmeTa Seswavlis Sedegad gamovlinda, rom Tbilisisa da quTaisis saapelacio 
sa samar Tloebi uzenaesi sasamarTlos ganmartebebze miuTiTeben  Semdeg sakiT-
xebze msjelobisas: reorganizaciis procesSi Statebis Semcirebis obieqtur sa-
Wiroebaze,273 reorganizaciis dros gansxvavebuli mopyrobis Sefasebisas,274 gaTavi-
suflebis Sesaxeb brZanebis baTilad cnobis Sedegad kompensaciis mikuTvnebisas,275 
iZulebiTi ganacduris angariSsworebis dayovnebis gamo, kanonismieri pirgasa-
mtexlos dakisrebis gansazRvrisas,276 sajarosamarTlebrivi urTierTobebis277 da 
adgilobrivi TviTmmarTvelobis organos diskreciuli uflebamosilebis farTo 
arealis Sefasebisas,278 agreTve, sajaro moxeleTa SerCevisas konkursis gamWvirva-
lobisa da miRebuli gadawyvetilebis dasabuTebis maRali standartiT uzrunvel-
yofis procesSi, administraciuli organos rolis ganxilvisas279 da diskriminaciis 
Sesaxeb saqmeebSi mtkicebis tvirTis ganawilebisas.280

sakasacio instanciis gadawyvetilebebidan ganmartebebis moxmobis praqtikis war-
mosaCenad, mniSvnelovania mimovixiloT ramdenime saqme, sadac saapelacio sasa-
marTlo diskriminaciuli mopyrobis Sefasebisas, agreTve, kompensaciis sakiTxis 
gadawyvetisas, arsebiTad daeyrdno uzenaesi sasamarTlos ganmartebebs.

magaliTi #1

aRniSnul saqmeSi281 mosarCele davobda, rom reorganizaciis Sedegad misi samsaxu-
ridan gaTavisufleba moxda diskriminaciuli niSnis (profkavSirebSi gawevrianeba) 
safuZvelze. Ppirveli instanciis sasamarTlom ar daakmayofila sarCeli da ganmarta:

`damsaqmebelma, aseTi gadawyvetilebis miRebis dros (mas Semdeg, rac is sasamarT-
los dausabuTebs aseTi procesis [reorganizaciis] dawyebis legitimur mizans), 
unda warmoaCinos Tanmimdevruli da sinqronuli suraTi, romelic gonivrul da-
mkvirvebels daarwmunebs mTeli am procesis sisworesa da kanonierebaSi, Man sasa-
marTlos unda daanaxos is cvlilebani, romelic ganicada Tundac, organizaciis 

273 saqarTvelos uzenaesi sasamarTlos 2016 wlis 29 ivlisis ganCineba, saqmeN #as-194-185-2016.
274 saqarTvelos uzenaesi sasamarTlos 2017 wlis 29 seqtemberis ganCineba, saqmeN #as-247-235-

2017.
275 saqarTvelos uzenaesi sasamarTlos 2017 wlis 10 noemberis gadawyvetileba, saqmeN #as787-736-2017.
276 saqarTvelos uzenaesi sasamarTlos 2016 wlis 27 oqtombris gadawyvetileba, saqme #as-268-

255-2016.
277 saqarTvelos uzenaesi sasamarTlos 2014 wlis 18 Tebervalis gadawyvetileba, saqme N#bs-463-

451 (k-13).
278 saqarTvelos uzenaesi sasamarTlos 2014 wlis 13 martis ganCineba, saqme N#bs-638-613 (k-13).
279 saqarTvelos uzenaesi sasamarTlos praqtika aRniSnulia zogadad, konkretuli saqmis miTi-

Tebis gareSe.
280 saqarTvelos uzenaesi sasamarTlos 2017 wlis 27 seqtemberis ganCineba, saqmeN #as-247-235-

2017.
281 Tbilisis saapelacio sasamarTlos 2018 wlis 10 ivlisis gadawyevtileba, saqme #2b/1633-

18. 
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struqturam (`struqturuli xe~), saStato ganrigma; man unda warmoaCinos realuri 
Semcirebisa da cvlilebebis amsaxveli dokumentacia. 

sasamarTlom miuTiTa, rom gansaxilvel SemTxvevaSi, mosarCeles 2015 wlis 31 ivli-
sidan Seuwyda SromiTi urTierToba. gaTavisuflebis safuZveli ki, organizaciuli 
cvlilebebi gaxda, ramac misi daTxovnis brZanebis samarTlebrivi buneba gansazR-
vra da masSi SromiTi urTierTobis Sewyvetis samarTlebriv formulad saqarTve-
los Sromis kodeqsis 37-e muxlis pirveli nawilis `a~ qvepunqti mieTiTa. 

sasamarTlom kidev erTxel aRniSna, rom mopasuxis ganmartebiT, Tu ram ganapiroba 
reorganizaciis procesis dawyeba, miuTiTa, rom `sinerji jgufis~ daxmarebiT Se-
muSavda saqarTvelos rkinigzis funqcionierebis axali modeli da Sesabamisad, am 
modelis efeqtianad amoqmedebisa da amave dros, mniSvnelovani finansuri aqtivis 
gamoTavisuflebisaTvis, man CaTvala, rom saWiro iyo reorganizaciis procesis da-
Zvra.

sasamarTlom miiCnia, rom misTvis damakmayofilebeli iyo mopasuxis aseTi ganmarte-
ba, kerZod, sasamarTlom ganmarta, rom marTalia – SromiTsamarTlebrivi urTier-
Toba iseT urTierTobaa, sadac damsaqmebeli yovelTvis warmoadgens xelSekrule-
bis e. w. „Zlier~ mxares da Sesabamisad, am urTierTobaTa momwesrigebeli rogorc 
saerTaSoriso aseve, erovnuli samarTlis wyaroebi (zemoT ukve mimovixileT mrava-
li maTgani) mniSvnelovanwilad, ufro dasaqmebulTa SromiTi uflebebis dacvazea 
orientirebuli; Tumca, aRniSnuli midgomebi absoluturad gamousadegari da mc-
dari iqneba, Tu gonivrulobis farglebSi ar movTxovT damsaqmebels dasaqmebul-
Ta uflebebis dacvas. Cveni moTxovnebi damsaqmeblebis mimarT (romlebic, rogorc 
kerZo samarTlis iuridiuli pirebi rogorc wesi, mogebaze orientirebulni arian 
da TavianT finansur miznebs emsaxurebian) ar unda iyos gadametebulad mkacri, ara-
gonivruli da araadekvaturi. 

sasamarTlos ganmartebiT, damsaqmebeli ver ifunqcionirebs mxolod imisaTvis, 
rom hyavdes dasaqmebulebi; piriqiT,  damsaqmebels imitom hyavs dasaqmebulebi, rom 
ifunqcioniros, ganviTardes, miiRos finansuri mogeba, xolo saWiroebis SemTxve-
vaSi ki – dazogos finansuri aqtivi.

sasamarTlos ganmartebiT, damsaqmeblisa da dasaqmebulis urTierTmovaleoba-
Ta sawinaaRmdego ganmarteba uciloblad Seqmnida damsaqmebeli subieqtisaTvis 
Sromis Tavisufal bazarze operirebisaTvis araxelsayrel garemos da (imis gaTva-
liswinebiT, rom ama Tu im saxelmwifos mTliani Sida produqtis moculobis udides 
umravlesobas swored kerZo biznesi qmnis) piriqiT, – moqalaqeTa Sromis potencia-
lis aTvisebis damabrkolebel garemoebad iqceoda. Tu damsaqmebeli Casmuli iq-
neboda CarCoSi, romliTac man mxolod unda SeinarCunos dasaqmebuli miuxedavad 
yvela pirobisa, SromiTi urTierTobis momwesrigebeli sivrce garkveulwilad, aR-
moCndeba arabunebriv mdgomareobaSi.~

zemoaRniSnuli msjelobis gaTvaliswinebiT, Tbilisis saqalaqo sasamarTlom miiC-
nia, rom reorganizaciis Sedegad ar yofila sawarmoSi Statebis TvalTmaqcuri Se-
mcireba.

Tbilisis saqalaqo sasamarTlos gadawyvetileba sarCelis dakmayofilebaze uaris 
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Tqmis Taobaze, gasaCivrda Tbilisis saapelacio sasamarTloSi. saapelacio saCiva-
ri ar dakmayofilda da ucvlelad darCa Tbilisis saqalaqo sasamarTlos samoqala-
qo saqmeTa kolegiis 2016 wlis 19 maisis gadawyvetileba. saapelacio sasamarTlos 
samoqalaqo saqmeTa palatis 2016 wlis 23 dekembris ganCineba mosarCelem sakasacio 
wesiT gaasaCivra da moiTxova axali gadawyvetilebis miReba.

saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2017 wlis 29 seqt-
embris ganCinebiT, sakasacio saCivari dakmayofilda nawilobriv, gauqmda Tbilisis 
saapelacio sasamarTlos ganCineba da saqme xelaxla gansaxilvelad daubrunda ima-
ve sasamarTlos.

sakasacio sasamarTlom 2017 wlis 29 seqtembris ganCinebiT ganmarta, rom palatis 
kvlevis sagans warmoadgenda damsaqmebel organizaciaSi ganxorcielebuli reor-
ganizaciis procesis Sedegad, xom ar iyo gansxvavebuli mopyroba mosarCelesa da 
masTan erTad dasaqmebul, arsebiTad imave mdgomareobaSi myof sxva dasaqmebule-
bTan mimarTebiT. sakiTxis srulyofili Sefasebis mizniT, sakasacio sasamarTlom 
ramdenime arsebiTi Teoriuli sakiTxi gamoyo, romlebic  Tbilisis saapelacio 
sasamarTlos saqmis xelaxali ganxilvisas, mxedvelobaSi unda mieRo. kerZod,U uze-
naesma sasamarTlom reorganizaciis Sedegad Statebis Semcirebis marTlzomiere-
bis Sefasebisas, gansakuTrebuli yuradReba dauTmo SesaZlo diskriminaciuli mo-
pyrobis faqtis gamokvlevas. sakasacio sasamarTlom ganCinebaSi farTod mimoixila 
diskriminaciis akrZalvis saerTaSoriso standartebi da adamianis uflebaTa evro-
puli sasamarTlos relevanturi praqtika, ris safuZvelzec daadgina:

„sakasacio palatis SefasebiT, gansaxilvel SemTxvevaSi, qvemdgomi instanciis sasa-
marTloebi mividnen daskvnamde, rom gansxvavebuli mopyrobis faqti saqmis masale-
biT ar mtkicdeboda, mosarCelem mxolod saqmis momzadebis dasrulebis Semdgom, 
abstraqtulad miuTiTa komparatorebTan mimarTebaSi gansxvavebuli mopyrobis da-
madasturebeli garemoebebi, rac mopasuxem uaryo. amasTan, dasaqmebuls ar uTxovia 
damsaqmeblisagan Sesabamisi informaciis gamoTxova. sakasacio palatam am ganmar-
tebis sapirispirod gaiziara kasatoris pozicia sasamarTlos mxridan mocemuli 
sakiTxis arasrulyofili gamokvlevis Taobaze (ssskis 393.3 muxli) da yuradReba 
gaamaxvila im garemoebaze, rom sarCelis Tanaxmad, SromiTi urTierTobis Sewyve-
tis erT-erT ZiriTad motivs mosarCelis sazogadoebrivi aqtivobebi, kerZod: mis 
mier profkavSiris Seqmna da dasaqmebulis xelmZRvaneblobis kritika warmoad-
genda. palatam ganmarta, rom rogorc saqarTvelos konstitucia (me-19 muxli), ise 
„adamianis uflebaTa da TavisuflebaTa dacvis evropuli konvenciis~ me-10 muxli 
aRiarebs azris gamoxatvis Tavisuflebis princips, rac moicavs piris Tavisufle-
bas, gaaCndes sakuTari Sexeduleba, miiRos an gaavrcelos informacia an ideebi sa-
jaro xelisuflebis Caurevlad da saxelmwifo sazRvrebis miuxedavad.~ am ufle-
bis mimarT arsebobs saxelmwifos negatiuri valdebuleba, ar Caerios mis ganxor-
cielebaSi, Tu es kanoniT pirdapir ar aris gaTvaliswinebuli.U uflebis SezRudvis 
mimarT moqmedebs mixedulebis zRvris Teoria da uflebis SezRudva gamarTlebu-
li unda iyos „demokratiul sazogadoebaSi mwvave aucileblobiT… sxvaTa uflebe-
bisa da Tavisuflebebis dasacavad.~ iTqva isic, rom „azris Tavisufleba,~ rogorc 
konvenciuri samarTliT daculi sfero, absoluturi privilegiiT sargeblobs da 
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Careva ara azriT dacul sferoSi, aramed azris gamoxatvis uflebiT dacul sfe-
roSia dasaSvebi. Sesabamisad, piris mimarT sanqciis gamoyeneba mxolod azris gamo 
dauSvebelia. am TvalsazrisiT, saqmeSi warmodgenilia „profesiul rkinigzelTa 
klubis~ gancxadeba da sakasacio palatis SefasebiT, udavoa, rom am profkavSiris 
wevrs warmoadgenda mosarCele. raime Sefaseba am mtkicebulebasTan mimarTebiT, 
arc erTi instanciis sasamarTlos ar gaukeTebia, ufro metic, mtkicebulebaSi ga-
moTqmuli kritika gakeTebulia 2015 wlis 7 ivniss, romelic droSi sakmaod axlosaa 
reorganizaciis Taobaze damsaqmeblis mier gadawyvetilebis miRebasTan. sakasacio 
palatam aseve, gaiTvaliswina sarCelze darTuli damsaqmeblis werilobiTi gan-
marteba, romlis Tanaxmadac, SromiTi urTierTobis Sewyvetis mTavari faqtobrivi 
safuZveli „sinerji jgufTan~ muSaobis Sedegad SemuSavebuli marTvis organiza-
ciuli modelia, xolo saqmis momzadebis etapze warmodgenili „sinerji jgufis~ 
werilobiTi pasuxidan irkveva, rom: proeqtis farglebSi damuSavebuli modeli ar 
iTvaliswinebda kadrebis Semcirebas, axal struqturaSi im donis detalizaciisas, 
ra donezec maT SeimuSaves – arc erTi erTeuli an funqcia ar gauqmebula, mxolod 
moxda qvedanayofebis nawilis sxva struqturul erTeulebad transformacia da 
gansxvavebuli dasaxelebebiT Camoyalibeba. „sinerji jgufi~ adasturebs, rom mas 
da mopasuxes Soris SeTanxmebis sagans ar warmoadgenda sakadro bazis optimizaciis 
samuSaoebi. Ees amocana ar dasmula mopasuxis menejmentisagan da arc ganxilvis sa-
gani yofila. sakasacio palatam gaiziara „Tavisufali mewarmeobis~ idea, rome-
lic saqarTvelos konstituciis 30-e muxlis me-2 punqtiT, saxelmwifos pozitiur 
valdebulebadaa moxseniebuli da igi Tavis TavSi sakadro politikis gansazRvris 
Tavisuflebasac moicavs, Tumca, praqtikis analizi aCvenebs, rom kanoniT garanti-
rebuli uflebis Tundac kanonierad gamoyenebis SesaZlebloba, xSirad gansxvave-
buli mopyrobis gadafarvis mcdelobas emsaxureba da swored am sakiTxis kvlevis 
Sedegad savaldebuloa, Semowmdes uflebis mqone piris mxridan am uflebis gankar-
gvis marTlzomiereba (sk-is 115-e muxli). sakasacio sasamarTlos azriT, swored am 
konteqstSi unda Sefasdes sarCelis winaaRmdeg wardgenil SesagebelSi gamoTqmu-
li Sedaveba SromiTi urTierTobis marTlzomierad Sewyvetis Taobaze, aseve „si-
nerji jgufis~ ganmarteba (reorganizaciis Sedegad struqturuli erTeulebisaT-
vis mxolod saxelwodebis gadarqmeva damtkicebul saStato nusxaSi hpovebs Tu ara 
realur ganxorcielebas), vinaidan, rogorc aRiniSna, mxolod kanonmdeblobis mo-
Txovna da formaluri dacva (Sromis kodeqsis 37-e (1) muxlis „a~ qvepunqtisa da 38-
e muxlis regulaciis brZanebaSi miTiTeba), Tuki mas realurad sxva miznis miRweva 
(arasasurveli urTierTobisgan Tavis daRweva) udevs safuZvlad, sasamarTlom, ro-
gorc darRveuli uflebis dacvis institutma, diskriminaciis gadafarvad unda ga-
nixilos da miiCnios igi mizanSeuwonel da sruliad miuRebel qcevad, romelic arR-
vevs, rogorc saerTaSoriso, ise erovnuli samarTlis normebsa da piris Tanaswo-
robis sayovelTao princips. Ppalatam isic SeniSna, rom diskriminaciis uaryofis 
safuZvlad, SesagebelSi mopasuxe aseve, asaxelebda misi mxridan doqtoranturaSi 
mosarCelis swavlis dafinansebas, rogorc damsaqmeblis keTil nebas, Tumca, kvle-
vis sagani ar gamxdara is garemoebac, am uflebaze xelmisawvdomoba mosarCelisaT-
vis individualurad miniWebul sikeTes warmaodgenda, Tu organizaciaSi momuSave 
yvela pirisaTvis xelmisawvdom praqtikas.~
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sakasacio sasamarTlos mosazrebiT, saapelacio sasamarTlos damatebiT unda ga-
moekvlia is garemoeba, mopasuxis mxridan ra samuSaos SeTavazeba moxda mosarCe-
lesTan erTad gaTavisuflebul sxva pirebze da ra samuSao – mosarCelesTvis, ra-
tom ganacxada man SeTavazebul samuSaoze kategoriuli uari da am mxriv daedgina, 
xom ar hqonda adgili gansxvavebul mopyrobas mosarCelesa da im komparatorebs 
Soris (arsebiTad msgavs mdgomareobaSi myof im dasaqmebulebs Soris), romlebmac 
reorganizaciisas samuSao dakarges mosarCelesTan erTad, xolo amJamad dasaqme-
buli arian TavianTi specialobiT, sxvadasxva samsaxurSi.

mocemuli saqmeSi Tbilisis saapelacio sasamarTlom swored uzenaesi sasamarTlos 
miTiTebebis gaTvaliswinebis Sedegad, saqmis xelaxali ganxilvisas miiCnia, rom mo-
sarCelesTan SromiTi urTierTobis Sewyvetis safuZvels warmoadgenda gansxvave-
buli azrisa da profkavSirSi wevrobis niSniT diskriminacia.

magaliTi #2

mosarCele davobda, rom SromiTi urTierTobis Sewyvetis safuZvels warmoadgen-
da sqesis niSniT diskriminacia.282 kerZod, saqmis faqtobrivi garemoebebis mixedviT 
irkveva, rom mosarCelesa da mopasuxes Soris  gaformebuli iyo SromiTi xelSekru-
leba. 2017 wlis 8 maiss, damsaqmebelma mas acnoba, rom kompaniis servisebis gaumjobe-
sebisa da serviscentris samoqmedo teritoriis soflebSi korespondenciis swra-
fad Cabarebis mizniT dasaqmebul pirs aucileblad unda waredgina „A“ kategoriis 
marTvis mowmoba, xolo marTvis mowmobis wardgenis vadad ki, mas daeniSna 2017 wlis 
10 ivnisamde periodi. aRniSnul vadaSi mosarCelem ver SeZlo Sesabamisi dokumentis 
Cabareba, ris Sedegadac damsaqmeblis brZanebiT, masTan Sewyda SromiTi xelSekru-
leba da igi gaTavisuflda dakavebuli Tanamdebobidan.

Aam saqmeSi, baTumis saqalaqo sasamarTlom ar daadgina diskriminaciuli niSniT mo-
pyrobis faqti. sasamarTlo daeyrdno mopasuxe mxaris mier warmodgenil mtkicebu-
lebas didi raodenobiT motoskuterebis SeZenis Taobaze da miiCnia, rom mosarCele 
Tanamdebobidan gaTavisuflda, radgan ver daakmayofila sakvalifikacio moTxo-
vna, romelic gamomdinareobda sawarmos teqnikuri ganviTarebis miznebidan. Sesaba-
misad, sasamarTlos SefasebiT, `aseT situaciaSi mopasuxis qmedeba, rom mopasuxes 
mosTxovos marTvis mowmoba da aseTi kvalifikaciis moTxovnis daukmayofilebisas, 
dakavebuli Tanamdebobidan gaaTavisuflos dasaqmebuli qali, ar warmoadgens dis-
kriminacias.~

aRniSnuli gadawyvetileba gasaCivrda quTaisis saapelacio sasamarTloSi. Aapelan-
ti sadavod xdida ara im garemoebas, rom mopedebi sWirdeboda Tu ara sawarmos, 
aramed im garemoebas, rom damsaqmebels yvela kurierisTvis ar mouTxovia `A~ ka-
tegoriis marTvis mowmobis wardgena.M mowmoba mosTxoves mxolod xelvaCauris ser-
viscentrSi dasaqmebul or qals, romlebic SemdgomSi gaTavisufldnen dakavebuli 
Tanamdebobebidan.

am saqmeSi quTaisis saapelacio sasamarTlom gansakuTrebuli yuradReba dauTmo, 

282 quTaisis saapelacio sasamarTlos 2018 wlis 23 oqtombris gadawyvetileba, saqme  #2/b-634-2018.
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gamoerkvia SromiTi xelSekrulebis Sewyvetas uZRoda Tu ara safuZvlad sqesis 
niSniT diskriminacia. am mizniT, sasamarTlo siRrmiseulad miudga Seefasebina 
imyofeboda Tu ara apelanti analogiur pirobebSi sapirispiro sqesis sxva dasaq-
mebul pirebTan mimarTebiT. kerZod, sasamarTlom gamoarkvia, rom organizaciam 
msgavsi sakvalifikacio moTxovna ar wauyena imave serviscentrSi dasaqmebul ma-
makac kuriers, romelic flobda „B~ kategoriis satransporto saSualebis marT-
vis mowmobas da marTavda sawarmos kuTvnil avtomobils. sasamarTlom gaugebrad 
da aramarTlzomierad miiCnia sawarmos moTxovna warmoedginaT „A~ kategoriis sa-
transporto saSualebis marTvis mowmoba mxolod dasaqmebul qalebs, miT umetes, 
Tu mxedvelobaSi miviRebT, rom amgvari kategoriis transportis marTva met sir-
TulesTan da mometebul safrTxesTan iyo dakavSirebuli. Sesabamisad, quTaisis sa-
apelacio sasamarTlos SefasebiT, mopasuxe mxarem apelanti sawarmoSi dasaqmebul 
mamakacTan SedarebiT, araxelsayrel mdgomareobaSi aramarTlzomierad, legiti-
muri miznis gareSe Caayena.A amdenad, sasamarTlom SromiTi xelSekrulebis Sewyve-
tis safuZvlad daadgina sqesis niSniT diskriminacia. am Sefasebis gasamyareblad, 
sasamarTlom mxedvelobaSi miiRo is faqti, rom sakvalifikacio moTxovnebTan Seu-
sabamobis gamo, samsaxuridan gaTavisuflebuli erT-erTi dasaqmebuli qali flob-
da „B~ kategoriis satransporto saSualebis marTvis mowmobas.

mocemul saqmeSi apelanti diskriminaciuli niSniT mopyrobis faqtis dadgenasTan 
erTad, iTxovda samuSao adgilze aRdgenas an tolfasi samuSaoTi mis uzrunvelyo-
fas. quTaisis saapelacio sasamarTlom daadgina, rom xelvaCauris serviscentri 
momsaxurebas mxolod satransporto saSualebebiT axorcielebda, xolo apelants 
ki ar hqonda satransporto saSualebis marTvis mowmoba da arc mopedis marTvis 
unari. Sesabamisad, sasamarTlos SefasebiT, samuSaoze aRdgena an tolfasi samu-
SaoTi mosarCelis uzrunvelyofa iyo SeuZlebeli. Tumca, miiCnia, rom mopasuxes 
apelantis sasargeblod unda gadaexada kompensacia. am sakiTxis gadawyvetisas, sa-
samarTlo daeyrdno saqarTvelos uzenaesi sasamarTlos praqtikas.

`msgavsi kategoriis saqmeze saqarTvelos uzenaesma sasamarTlom ganmarta, rom:

kompensacia SeZlebisdagvarad unda uzrunvelyofdes im zianis anazRaurebas, ro-
melic gaTavisuflebis Sesaxeb baTili brZanebis Sedegad warmoeSva dasaqmebuls. 
amavdroulad, misi odenoba unda iyos gonivruli da ar unda qmnides arc erTi mxa-
risaTvis usafuZvlo gamdidrebis obieqtur winapirobebs (ssk-is 976-991-e muxle-
bi). kompensaciis sakiTxi logikurad wydeba im SemTxvevebSi, rodesac dasaqmebuli 
vadiani SromiTi xelSekrulebis moqmedebis periodSi ukanonod gaTavisuflda. 
aseT viTarebaSi mas kompensacia miecema iZulebiTi mocdenis mTeli im periodis-
Tvis, romelsac dasaqmebuli xelSekrulebis vadis amowurvamde miiRebda, magram 
damsaqmeblis braleuli qmedebis gamo ver miiRo (ix.: susg, #as-1327-1265-2017, 
N#as-1276-1216-2014).K kompensaciis odenobis amgvarad gamoTvla praqtikulad Seu-
Zlebelia im SemTxvevebSi, rodesac dasaqmebuli damsaqmebelTan uvado SromiT ur-
TierTobaSi imyofeboda. aseT viTarebaSi sasamarTlom kompensaciis odenoba Tavad 
unda gansazRvros gonivrulobis farglebSi, ise, rom aRniSnulma romelime mxaris 
usafuZvlo gamdidreba ar gamoiwvios da amavdroulad, zianis anazRaurebis mizniT 
dasaqmebulisTvis Rirseul pirobas qmnides~ (ix.: susg, 10 noemberi, 2017 weli, saqme 
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#as-787-736-2017, p.11.7).

palata iTvaliswinebs, rom mopasuxem apelants SromiTi xelSekruleba diskrimina-
ciuli safuZvliT mouSala; aseve, apelantis samsaxuris uwyvet, xangrZliv staJsa 
da imas, rom mis mimarT disciplinuri zemoqmedebis RonisZiebebi gamoyenebuli ar 
yofila da gonivrulad miiCnevs mopasuxisaTvis apelantis sasargeblod kompen-
saciis gadaxdis dakisrebas, yovelTviurad, miuRebeli xelfasis, 625 laris odeno-
biT 2017 wlis 1 agvistodan, am nawilSi gadawyvetilebis kanonier ZalaSi Sesvlamde 
periodisTvis.~283

sailustraciod zemoT motanili magaliTebidan Cans, rom saapelacio sasamarT-
loebi diskriminiciisa da diskriminaciuli mopyrobis Sedegad gancdili zianis 
anazRaurebis sakiTxis gansazRvrisas, mxedvelobaSi iReben sakasacio sasamarTlos 
ganmartebebs. 

kvlevis farglebSi gansakuTrebuli yuradReba daeTmo diskriminaciis Sesaxeb saq-
meebSi saerTaSoriso standartebis gamoyenebis Seswavlas.  

283 quTaisis saapelacio sasamarTlos 2018 wlis 23 oqtombris gadawyvetileba, saqme #2/b-634-
2018. 
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diagramaze warmodgenilia quTaisis saapelacio sasamarTlos mier saerTaSoriso-
samarTlebrivi aqtebis gadawyvetilebebSi/ganCinebebSi moxmobis SedarebiTi mona-
cemebi dinamikaSi. sasamarTlodan mowodebuli sakvlevi masalis analiziT irkve-
va, rom 2018 wels wina welTan SedarebiT, diskriminaciis Sesaxeb saqmeTa naklebi 
raodenobis ganxilvis paralelurad, ufro nakleb saqmeSi iqna gamoyenebuli saer-
TaSorisosamarTlebrivi aqtebi. 

saerTaSorisosamarTlebrivi aqtebisa da strasburgis sasamarTlos 
precedentuli gadawyvetilebebis  

gamoyenebis raodenobrivi maCvenebeli
quTaisis saapelacio sasamarTlos mier ganxiluli saqmeebis mixedviT

gamoyenebulia
saerTaSoriso
samarTlebrivi aqtebi da
strasburgis
sasamarTlos
precedentuli
gadawyvetilebebi

ar iqna gamoyenebuli

2018 weli2017 weli
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rac Seexeba, Tbilisis saapelacio sasamarTlos monacemebs,284 am mxriv unda aRiniS-
nos, rom sasamarTlom 2018 wels ganxilul saqmeTa 80% SemTxvevaSi, savaraudo dis-
kriminaciuli mopyrobis faqtis Sefasebisas mxedvelobaSi miiRo da moixmo rele-
vanturi saerTaSorisosamarTlebrivi aqtebi.

284 sakvlevi masalis moZiebis mizniT, Tbilisisa da quTaisis saapelacio sasamarTloebs ofi-
cialuri mimarTvis safuZvelze, eTxovaT moewodebinaT 2017-2018 wlebSi miRebuli yvela im 
gadawyvetilebis/ganCinebis asli, romelic exeboda savaraudo diskriminaciuli mopyrobis 
faqts. Sesabamisad, kvlevaSi gaanalizebuli monacemebi efuZneba sasamarTloebidan mowode-
bul informacias.

saerTaSorisosamarTlebrivi aqtebisa da strasburgis sasamarTlos 
precedentuli gadawyvetilebebis  

gamoyenebis raodenobrivi maCvenebeli
quTaisis saapelacio sasamarTlos mier ganxiluli saqmeebis mixedviT

gamoyenebulia
saerTaSoriso
samarTlebrivi aqtebi da
strasburgis
sasamarTlos
precedentuli
gadawyvetilebebi

ar iqna gamoyenebuli

2018 weli
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warmodgenili diagrama naTlad warmoaCens saapelacio sasamarTloebis praqtikas 
saerTaSoriso standartebis asaxvasTan mimarTebiT. rogorc irkveva, diskrimi-
naciis Sesaxeb saqmeebis ganxilvisas, sasamarTloebi yvelaze xSirad moixmoben 
adamianis uflebaTa evropuli sasamarTlos gadawyvetilebebs. gansakuTrebiT, sa-
qmeTa umetes nawilSi Segvxvda diskriminaciis Sefasebisas mtkicebis tvirTis ga-

2017-2018 wlebSi ganxilul saqmeebSi saerTaSoriso
standartebis asaxvis praqtika

samoqalaqo da politikuri uflebebis
Sesaxeb saerTaSoriso paqtis me-2 da 26-e 

muxlebi

dasaqmebis Sewyvetis Sesaxeb C158  
konvenciis me-10 muxli

evropis socialuri qartiis 24-e da 26-e
muxlebi

ekonomikuri, socialuri da kulturuli
uflebebis Sesaxeb saerTaSoriso  

paqtis me-6 muxli

adamianis uflebaTa da ZiriTad
TavisuflebaTa dacvis evropuli  

konvenciis me-10 muxli

SezRuduli SesaZleblobebis mqone
pirTa uflebebis Sesaxeb konvencia

adamianis uflebaTa evropuli
sasamarTlos praqtika

adamianis uflebaTa sayovelTao
deklaraciis 21-e da 23-e muxlebi
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nawilebis sakiTxze citireba adamianis uflebaTa evropuli sasamarTlos Semdegi 
gadawyvetilebebidan: Chassagnou and others v. France (#25088/94, 28331/95, 28443/95, ECHR 
1999) da  Nachova and others v. Bulgaria (#43577/98, 43579/98, ECHR 2005). kvlevam warmoaCina, 
rom (raionuli/saqalaqo sasamarTlos praqtikis msgavsad) araerTgvarovania saer-
TaSoriso standartebis citirebis praqtika saapelacio sasamarTlos gadawyveti-
lebebSic. rogorc wesi, sasamarTloebi saqmis saxelmwodebas uTiTeben original 
enaze, magram xSir SemTxvevaSi saqmis nomrisa da Sesabamisi paragrafis miTiTebis 
gareSe, rac Tavis mxriv, arTulebs wyaros moZiebis/gadamowmebis SesaZleblobas.

saapelacio sasamarTloebis mier saerTaSorisosamarTlebrivi aqtebis gamoyenebis 
praqtikis TvalsaCinoebisTvis, ramdenime saqmis magaliTze, qvemoT detalurad mi-
movixilavT sasamarTlos gadawyvetilebebidan/ganCinebebidan Sesabamis amonari-
debs.

magaliTi N#1

mosarCele acxadebda, rom SromiTi xelSekrulebis Sewyvetis safuZvels warmoad-
genda politikuri niSniT diskriminacia. Telavis raionuli sasamarTlos gadawyve-
tilebiT sarCeli nawilobriv dakmayofilda,  baTilad iqna cnobili samsaxuridan 
gaTavisuflebis Sesaxeb brZaneba, mopasuxe mxares daevala mosarCelis tolfas 
samuSaoze aRdgena da mis sasargeblod iZulebiTi ganacduris anazRaureba. rac 
Seexeba politikuri niSniT diskriminacias, Telavis raionulma sasamarTlom miiC-
nia, rom saqmeSi (arsebuli masalebiTa da dakiTxuli mowmeebis ganmartebebiT) ar 
ikveTeboda politikuri niSniT gansxvavebuli mopyrobis faqti. Tumca, sasamarT-
los SefasebiT, damsaqmebelma warmodgenili mtkicebulebebiT ver daadastura da-
saqmebulis mier kanoniT gaTvaliswinebuli ̀ uxeSi darRvevis~ faqti, rac gaxdeboda 
misi gaTavisuflebis safuZveli. Sesabamisad, sasamarTlom dadgenilad miiCnia, rom 
`diskriminaciis faqtis arsebobis gamoricxviTac, mosarCelis mimarT usafuZvlod 
moxda SromiTi urTierTobis Sewyveta.285~

Telavis raionuli sasamarTlos gadawyvetileba sarCelis dakmayofilebis nawil-
Si, mopasuxe mxarem saapelacio wesiT gaasaCivra. Tbilisis saapelacio sasamarTlom 
saqmeSi gansakuTrebuli yuradReba dauTmo gamoekvlia SromiTi xelSekrulebis 
ukanonod Sewyvetis safuZvels xom ar warmoadgenda mosarCelis  erT-erT poli-
tikuri partiis wevroba. Aam mxriv, gaTavisuflebis Taobaze brZanebis kanonierebis 
Semowmebisas, saapelacio sasamarTlom ganakuTrebiT Seafasa: a) hqonda Tu ara ad-
gili darRvevas, rac gaxda safuZveli mosarCelis gaTavisuflebisaTvis da b) iyo 
Tu ara uxeSi darRveva. sasamarTlom miiCnia, rom saqmeSi warmodgenili arcerTi 
mtkicebuleba ar adasturebda dasaqmebulis mier samsaxurebrivi movaleobis ara-
jerovan Sesrulebas, mis mimarT arasdros  yofila gamoyenebuli  disciplinuri 
RonisZieba Sesabamisad, sasamarTlos SefasebiT, saxeze ar iyo mosarCelis mxridan 
samsaxurebrivi movaleobis uxeSi darRvevis faqti, rac SesaZlebelia gamxdariyo 
misi samsaxuridan gaTavisuflebis kanonieri safuZveli.

285 Tbilisis saapelacio sasamarTlos 2018 wlis 12 ivlisis gadawyvetileba. saqme N#2b/6368-17.
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mocemul saqmeSi Tbilisis saapelacio sasamarTlo pirveli instanciis sasamarT-
losgan gansxvavebiT, ar Semoifargla gaTavisuflebis Taobaze brZanebis kanonie-
rebis SemowmebiT da mxedvelobaSi miiRo mosarCelis apelireba SesaZlo diskrimina-
ciul mopyrobis faqtze. Ddiskriminaciis Sefasebisas, saapelacio sasamarTlo dae-
yrdno erovnul kanonmdeblobas, agreTve, diskriminaciaze msjelobisas sasamarT-
lom moixmo Sesabamisi saerTaSoriso standartebi da maTi gaanalizebis safuZvel-
ze, saqmeSi daadgina mosarCelis mimarT politikuri niSniT diskriminacia.

`saapelacio sasamarTlos dadgenilad miaCnia mosarCelis politikuri niSniT dis-
kriminaciis faqti.

saapelacio palata miuTiTebs saqarTvelos konstituciis me-14 muxlze, rogorc 
diskriminaciis amkrZalav pirdapiri moqmedebis uzenaes normaze, romlis mixedvi-
Tac, yvela adamiani dabadebiT Tavisufalia da kanonis winaSe Tanasworia ganurCe-
vlad rasisa, kanis ferisa, enisa, sqesisa, religiisa, politikuri da sxva Sexedule-
bebisa, erovnuli, eTnikuri da socialuri kuTvnilebisa, warmoSobisa, qonebrivi da 
wodebrivi mdgomareobisa, sacxovrebeli adgilisa.

diskriminaciis cnebas gansazRvravs `diskriminaciis yvela formis aRmofxvris 
Sesaxeb~ saqarTvelos kanonis me-2 muxli da adgens „pirdapiri~ da `iribi~ diskri-
minaciis legalur definicias. miTiTebulTagan pirvels miekuTvneba diskrimina-
toris mxridan imgvari mopyroba, romelic pirs madiskriminirebeli niSnis gamo 
araxelsayrel mdgomareobaSi ayenebs analogiur mdgomareobaSi myof sxva pirebTan 
SedarebiT an Tanabar mdgomareobaSi ayenebs arsebiTad uTanasworo mdgomareoba-
Si myof sxva pirebTan. rac Seexeba irib diskriminacias, igi saxezea maSin, rodesac 
formiT neitraluri da arsiT diskriminaciuli debuleba, kriteriumi an praqtika 
pirs diskriminaciis romelime niSnis gamo araxelsayrel mdgomareobaSi ayenebs 
analogiur pirobebSi myof sxva pirebTan SedarebiT an Tanabar mdgomareobaSi aye-
nebs arsebiTad uTanasworo pirobebSi myof pirebs. Tumca, rogorc erT, ise meore 
SemTxvevaSi, ar unda arsebobdes gansxvavebuli mopyrobis gamamarTlebeli gare-
moebebi. adamianis uflebaTa evrosasamarTlos ganmartebiT, pirdapiri diskrimi-
naciaa arsebiTad msgavs mdgomareobaSi myof pirTa gansxvavebuli mopyroba, Tu am 
mopyrobas ar aqvs obieqturi da gonivruli gamarTleba (Willis v. the United Kingdom, 
#36042/97), unda dadgindes, rom sxva pirebs, romlebic analogiur an arsebiTad msga-
vs mdgomareobaSi imyofebian, ukeTesad epyrobian da es gansxvaveba diskriminaciu-
lia (Konstantin Markin v. Russia, #30078/06), gansxvavebuli mopyrobis obieqturi da go-
nivruli gamarTleba niSnavs imas, rom mopyroba legitimur mizans unda asaxavdes 
da unda arsebobdes gonivruli Tanabarzomiereba Carevis RonisZiebasa da dasaxul 
mizans Soris (Petrovic v. Austia, #20458/92). iribi diskriminacia ki, precedentuli sa-
marTlis mixedviT, ganimarteba, rogorc gansxvavebuli mopyrobis im zogadi poli-
tikis an RonisZiebis mavne Sedegis saxiT arseboba, romelic marTalia, neitralura-
daa warmoCenili, magram diskriminaciulia da erT garkveul jgufze mniSvnelovnad 
uaryofiT gavlenas axdens, vidre msgavs mdgomareobaSi myof sxva pirebze (D.H. and 
others v.the Czech Republic, #13378/05).

palata ganmartavs, rom kanoniT gaTvaliswinebuli abstraqtuli elementebis ar-
seboba upirobod diskriminaciis faqtis dadgenis sakmaris winapirobas ar qmnis. Aam 
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mxriv, mniSvnelovania, antidiskriminaciuli samarTlisa da saerTaSoriso praqti-
kis analizis safuZvelze aRiniSnos, rom gansxvavebuli mopyroba unda arsebobdes 
kanonmdeblobiT aRiarebuli romelime uflebiT an sikeTiT sargeblobasTan mi-
marTebiT, rameTu calke aRebuli diskriminaciis instituti damoukidebel dacvas 
ar eqvemdebareba. Aamdenad, diskriminaciis faqtis dadgenisaTvis unda arsebobdes 
daculi sfero – ufleba, romelSic xdeba Careva; komparatori – analogiur an ar-
sebiTad msgavs urTierTobaSi myofi piri da am or pirs Soris mTavari gansxvaveba 
warmoadgens e. w. „dacul sferos.~A am faqtebis sapirispirod, Carevis gamarTleba 
gonivruli da wonadi argumentebiT ekisreba gansxvavebuli mopyrobis iniciators, 
Sesabamisad, dRis wesrigSi dgeba diskriminaciis saqmeze mtkicebis tvirTis ganawi-
lebis problema (susg,N#as-247-235-2017, 2017 wlis 27 seqtemberi).

saqarTvelos samoqalaqo saproceso kodeqsis 3633 muxlis Tanaxmad, sarCelis aR-
Zvrisas, pirma sasamarTlos unda warudginos faqtebi da Sesabamisi mtkicebulebe-
bi, romlebic diskriminaciuli qmedebis ganxorcielebis varaudis safuZvels iZle-
va, ris Semdegac mopasuxes ekisreba imis mtkicebis tvirTi, rom diskriminacia ar 
ganxorcielebula. dasaxelebuli saproceso norma adgens SezRudvis iniciatoris 
valdebulebas, sasamarTlos warudginos mtkicebulebebi da miuTiTos faqtebze, 
romelTa analizi iZleva garkveuli niSniT piris mimarT araTanabari mopyrobis va-
raudis safuZvels.

igive wess adgens arasasamarTlo warmoebis dros „diskriminaciis yvela formis 
aRmofxvris Sesaxeb~ saqarTvelos kanonis me-8 muxlis me-2 punqti, romlis mixed-
viTac, pirma saxalxo damcvels unda warudginos faqtebi da Sesabamisi mtkicebu-
lebebi, romlebic diskriminaciuli qmedebis ganxorcielebis varaudis safuZvels 
iZleva, ris Semdegac savaraudo diskriminaciuli qmedebis ganmaxorcielebel pirs 
ekisreba imis mtkicebis tvirTi, rom diskriminacia ar ganxorcielebula.

swored am saproceso standartis dacvis SemTxvevaSi warmoiSoba mopasuxis val-
debuleba: a) gaamarTlos gansxvavebuli mopyroba obieqturi da gonivruli argu-
mentebiT, romlebic gadawonis gansxvavebul mopyrobas da gamarTlebuli iqneba 
demokratiuli RirebulebebiT; b) amtkicos gansxvavebuli mopyrobis ararseboba. 
adamianis uflebaTa evrosasamarTlos ganmartebiT, mtkicebis tvirTi mocemul 
sferoSi Semdegia: mas Semdeg, rac momCivani daadasturebs gansxvavebuli mopyro-
bis arsebobas, ukve mTavrobis valdebulebaa, daamtkicos, rom igi gamarTlebuli 
iyo (Chassagnou and Others v. France [GC], #25088/94, #28331/95). rac Seexeba, Tu ra war-
moadgens prima facie mtkicebulebas, romelic SeZlebs mtkicebis tvirTis mopasuxe 
saxelmwifoze gadakisrebas, sasamarTlom aRniSna (Nachova and Others), rom mis winaSe 
arsebul samarTalwarmoebaSi ar arsebobs proceduruli barierebi mtkicebule-
bis misaRebobasTan dakavSirebiT an winaswar gansazRvruli formula mis Sesafase-
blad. sasamarTlo iRebs daskvnebs, romlebic misi azriT, aris gamyarebuli yvela 
mtkicebulebis Tavisufali SefasebiT maT Soris, iseTi daskvnebiT, romlebic Se-
saZloa, gamomdinareobdes faqtebidan da mxareTa argumentebidan.D damkvidrebuli 
sasamarTlo praqtikis mixedviT, mtkicebuleba SeiZleba gamomdinareobdes Zlie-
ri, naTeli da SesabamisobaSi myofi daskvnebis erTobliobidan an faqtis msgavsad 
gaubaTilebeli daSvebebidan. amasTan, konkretuli daskvnis misaRebad saWiro darw-
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munebis xarisxi da am mxriv mtkicebulebis tvirTis dakisreba, urTierTkavSirSia 
faqtebis dakonkretebasTan, braldebis bunebasa da konvenciiT gansaxilvel ufle-
basTan. sasamarTlom aseve aRiara, rom konvenciuri samarTalwarmoeba yvela saqme-
Si mkacrad ar iyenebs affirmanti incumbit probatio (is, vinc brals debs, valdebulia Ta-
vad daamtkicos braldeba – (amonaridebi), Aktas v. Turkey no.24351/94, §272, Echr 2003 V). 
rig SemTxvevebSi, rodesac saqmis safuZvelSi arsebuli movlenebi sruliad an did-
wilad arasworia, ris Sesaxebac mxolod saxelmwifo organoebma ician, mtkicebis 
tvirTi SesaZloa xelisuflebas daekisros, raTa warmoadginos damakmayofilebeli 
da damarwmunebeli ganmarteba (Salman v. Turkey [GC], no.21986/93, §100, ECHR 2000-VII; da 
Anguelova v. Bulgaria, no.38361/97, §111, ECHR 2002-IV). (susg NNas-247-235-2017, 2017 wlis 27 
seqtemberi).

mocemul SemTxvevaSi saapelacio palatas miaCnia, rom mosarCele mxarem SeZlo sasa-
marTlosTvis iseTi faqtebis da mtkicebulebebis warmodgena, romlebic mis mimarT 
diskriminaciuli qmedebis ganxorcielebis (Sromis uflebis diskriminaciulad Se-
laxvis) varaudis safuZvels iZleva, aRniSnulis sawinaaRmdegod ki, mopasuxe mxarem 
ver daZlia aseTi mopyrobis uaryofis mtkicebis tvirTi.~286

zemoaRniSnuli saqme sanimuSo magaliTia imis warmosaCenad, Tu rogor moixmobs da 
aanalizebs Tbilisis saapelacio sasamarTlo adamianis uflebaTa evropuli sasa-
marTlosa da saqarTvelos uzenaesi sasamarTlos praqtikas diskriminaciis dadge-
nisTvis sakvanZo sakiTxis – mtkicebis tvirTis ganawilebasTan mimarTebiT. Tu ga-
viTvaliswinebT, rom pirveli instanciis sasamarTlom gadawyvetilebaSi naklebad 
gaamaxvila yuradReba da Seafasa SesaZlo diskriminaciuli mopyrobis faqti, aR-
niSnulis sapirispirod, Tbilisis saapelacio sasamarTlom swored saerTaSoriso 
standartebis detalurad moxmobisa da gaanalizebis Sedegad, miiCnia, rom samsaxu-
ridan gaTavisuflebis Taobaze brZaneba iyo arakanonieri da efuZneboda mosarCe-
lis politikuri niSniT diskriminacias.

magaliTi #2

mosarCelem sarCeli aRZra fizikuri pirebisa da saqarTvelos Sinagan saqmeTa sa-
ministros mimarT da moiTxova marTlzomier sargeblobaSi arsebuli qonebis Ta-
visufali sargeblobis mizniT, gangrZobadi diskriminaciuli qmedebis aRmofxvra. 
mosarCeleebi miuTiTebdnen, rom saqarTvelos Sinagan saqmeTa saministros mxridan 
diskriminacia kanoniT dadgenili valdebulebebis diskriminaciul Seusruleblo-
baSi gamoixata, ramac maTi SefasebiT, ganapiroba religiuri siZulviliT motivire-
buli qcevis Sewynareba da daSveba. 287

baTumis saqalaqo sasamarTlos gadawyvetilebiT, sarCeli nawilobriv dakmayo-
filda. sasamarTlom saqmeSi arsebuli mtkicebulebebisa da mowmeTa Cvenebebis ur-
TierTSejerebis safuZvelze, daadgina fizikuri pirebis mxridan religiuri niSniT 
diskriminacia, xolo saqarTvelos Sinagan saqmeTa saministros warmomadgenlebis 
mimarT miiCnia, rom maTi mxridan diskriminacias adgili ar hqonia. saqalaqo sasa-

286 Tbilisis saapelacio sasamarTlos 2018 wlis 12 ivlisis gadawyvetileba, saqme N#2b/6368-17.
287 quTaisis saapelacio sasamarTlos 2017 wlis 18 aprilis ganCineba, saqme #3/b-03-17.
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marTlom srulad gaiziara mopasuxe mxaris pozicia, rom efeqtiani samarTlebrivi 
dacvis ganxorcielebis Sedegad, faqtebi ukve aRkveTili iyo da aRniSna: „Ss saminis-
tro moqmedebda gamoxatvis Tavisuflebisa da diskriminaciis aRmofxvris intere-
sebis dacviT.~

baTumis saqalaqos sasamarTlos gadawyvetileba gasaCivrda quTaisis saapelacio 
sasamarTloSi. saqmis saapelacio wesiT ganxilvisas, sasamarTlo saerTaSoriso-
samarTlebriv aqtebze da adamianis uflebaTa evropuli sasamarTlos praqtikis 
moxmobiTa da konkretuli saqmis faqtobrivi garemobebis WrilSi maTi gaanalize-
bis gziT, Seecada Seefasebina, ikveTeboda Tu ara Ss saministros warmomadgenelTa 
qmedebebSi diskriminaciuli motivebi.

`diskriminacia, rogorc gamorCeva, SezRudva an upiratesobis miniWeba Tanabari 
uflebebisa da maTi dacvis uaryofis mizniT, aris Tanasworobis principis Selaxva 
da adamianis Rirsebis xelyofa. adamianTa garkveuli kategoriis diskriminacia Sei-
Zleba xdebodes maTi rasobrivi kuTvnilebis, erovnebis, sarwmunoebis, politikuri 
mrwamsisa da sxva amgvari niSnebiTa Tu motiviT. Ddiskriminacia, ra formiTac unda 
iyos igi gamoxatuli, ewinaaRmdegeba samarTlianobis princips da akrZalulia ro-
gorc Sidasaxelmwifoebrivi, ise saerTaSoriso samarTlis normebiT.

samoqalaqo da politikuri uflebebis Sesaxeb paqtis (miRebulia 16.12.1966) me-2 
da 26-e muxlebi krZalavs diskriminacias.P aqtis 2.1 muxliT, TiToeuli monawile 
saxelmwifo kisrulobs valdebulebas pativi sces da misi teritoriis farglebsa 
da iurisdiqciaSi myofi yvela piri uzrunvelyos winamdebare paqtiT aRiarebuli 
uflebebiT, rasis, kanis feris, sqesis, enis, religiis, politikuri an sxva mrwamsis, 
erovnuli da socialuri warmoSobis, qonebrivi mdgomareobis, dabadebis Tu sxva 
garemoebaTa mixedviT, yovelgvari diskriminaciis gareSe. 2.3 muxlis „a~ qvepun-
qtiT, paqtis monawile TiToeuli saxelmwifo kisrulobs valdebulebas nebismieri 
piri, romlis winamdebare paqtiT aRiarebuli uflebebi da Tavisuflebebic dairR-
va, uzrunvelyos samarTlebrivi dacvis efeqtiani saSualebebiT im SemTxvevaSic ki, 
Tu es darRveva Caidines oficialurad moqmedma pirebma.

paqtis 26-e muxliT, TiToeuli adamiani Tanasworia kanonis winaSe da yovelgvari 
diskriminacis gareSe, kanoniT Tanabari dacvis ufleba aqvs. am mxriv unda aikrZa-
los yovelgvari diskriminacia da kanoni unda uzrunvelyofdes yvela piris Ta-
naswor da efeqtian dacvas rasis, kanis feris, enis, religiis, politikuri Tu sxva 
mrwamsis, erovnuli da socialuri warmoSobis, qonebrivi mdgomareobis, dabadebis 
Tu sxva garemoebebis gamo diskriminaciisagan.

samoqalaqo da politikuri uflebebis Sesaxeb paqtis 26-e muxliT gansazRvrul 
valdebulebaTa analizisas, gaeros adamianis uflebaTa komitetma saqmeze Broeks v. 
the Netherlands (no.172/1984) daadgina, rom maSin, rodesac „saxelmwifoebi TavianTi su-
verenuli uflebebis farglebSi iReben kanonmdeblobas, paqtis 26-e muxli moiTxo-
vs, rom kanonmdeblobiT gaTvaliswinebuli nebismieri ufleba Tu SeRavaTi uzrun-
velyofili unda iyos diskriminaciis gareSe.~ amave dros, adamianis uflebaTa gae-
ros komitetma Tavis zogad komentarSi ganacxada, rom 26-e muxli saxelmwifoebs 
akisrebs valdebulebas, akrZalon da imoqmedon diskriminaciis sawinaaRmdegod.
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amdenad, saxelmwifoSi arsebul kanonmdeblobaze, aRmasrulebeli da marTlmsaju-
lebis organoebis swor praqtikazea damokidebuli TiToeuli adamianis miuxedavad 
misi sqesis, rasis, kanis feris, enis, religiis, politikuri Tu sxva Sexedulebebis, 
socialuri warmoSobis, erovnuli umciresobebisadmi kuTvnilebis, qonebrivi md-
gomareobis, dabadebis Tu sxva statusisa, Tanaswori xelmisawvdomoba samarTle-
briv garantiebze.~

quTaisis saapelacio sasamarTlom gaiziara baTumis saqalaqo sasamarTlos pozi-
cia da aRniSna: „adamianis uflebaTa evropuli sasamarTlos ganmartebebiT, xeli-
suflebis roli mdgomareobs ara daZabulobis mizezis aRmofxvraSi pluralizmis 
gamoricxvis gziT, aramed imis uzrunvelyofaSi, rom dapirispirebul jgufebs 
Soris damkvidrdes Semwynarebluri ganwyoba. saxelmwifos es funqcia xels uwyobs 
tolerantobis principze dafuZnebuli sazogadoebis Camoyalibebas – religiuri 
mSvidobisa da Semwynareblobis damkvidrebas demokratiul sazogadoebaSi.~

quTaisis saapelacio sasamarTlom ganCinebaSi damatebiT miuTiTa: „adamianis 
uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvenciis me-9 muxlis 
pirveli punqtis Sesabamisad, yvelas aqvs ufleba azris, sindisisa da religiis 
Tavisuflebisa.E es ufleba moicavs religiisa da rwmenis Secvlis Tavisuflebas da 
agreTve Tavisuflebas, rogorc individualurad, aseve sxvebTan erTad saqveynod 
an gankerZoebiT gaacxados Tavisi religia da rwmena aRmsareblobiT, swavlebiT, 
wesebis dacviT da ritualebis aRsrulebiT. maTze miuTiTebs „samoqalaqo da poli-
tikuri uflebebis Sesaxeb~ saerTaSoriso paqtis me-18 muxlis pirveli punqti.

azris, sindisisa da religiis Tavisuflebis ufleba niSnavs, rom piri ar SeiZleba 
daeqvemdebaros mopyrobas, romlis mizania azrovnebis wesis Secvla. igi niSnavs, 
rom pirs aqvs ufleba, ara mxolod gamoavlinos Tavisi religia da mrwamsi, aramed 
aseve, Tavi Seikavos misi gamovlenisagan.A azris, sindisisa da religiis Tavisufle-
bis ufleba moicavs Tavisuflebas, pirs hqondes an ar hqondes religiuri mrwamsi 
da iyos an ar iyos religiis mimdevari.

sasamarTlos miaCnia, rom kanoniT gaTvaliswinebuli ufleba, romlis sargeblo-
baSic mosarCeleebs xeli SeeSalaT, mopasuxe saxelmwifo organos qmedebas ar uka-
vSirdeba – adgili ar hqonia xsenebuli organos mier, misTvis dakisrebuli val-
debulebebis Seusruleblobas da aseTi SeusruleblobiT mosarCeleTa uflebis 
(gamoevlinaT sakuTari religia da mrwamsi – swavlebiT, rac mocemuli saqmis fa-
qtobrivi garemoebebidan gamomdinare, aseve kavSirSia sakuTrebis uflebasTan, ga-
naTlebis miRebis uflebisa da mSobelTa uflebasTan – bavSvebma miiRon TavianTi 
religiuri da filosofiuri mrwamsis Sesabamisi ganaTleba da swavleba) darRvevas.

saapelacio sasamarTlo iSveliebs evropuli sasamarTlos mier gamotanil gadawyve-
tilebas saqmeze Nachova and others v. Bulgaria (gancxadebebi №43577/98 da №43579/98), sa-
dac ZiriTadad, ganxiluli iyo mtkicebis tvirTisa da Sesabamisi xarisxis aspeqtebi 
diskriminaciis dadgenasTan dakavSirebiT. evropuli sasamarTlo metad maRali xa-
risxiT iTxovs ganmcxadeblebisagan diskriminaciis faqtis dadasturebas. mtkice-
bulebaTa Sefasebisas, sasamarTlo adgens yvelaze maRal standarts – „gonivruli 
eWvis zRvars miRma.~ sasamarTlos mtkicebiT, aRniSnuli aucilebelia imisaTvis, 
rom ganxiluli iqnas xelSemkvreli saxelmwifos pasuxismgeblobis sakiTxi.
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mocemul SemTxvevaSi, mosarCeleebi amtkiceben, rom saxelmwifos aRmasrulebelma 
xelisuflebam, romlis nawilsac saqarTvelos Sinagan saqmeTa saminsitro warmoad-
gens, ver Seasrula masze dakisrebuli valdebuleba, gamoevlinaT mosaxleobis er-
Ti nawilis religiur niadagze diskriminaciis faqti da daecvaT saqarTvelos kons-
tituciis me-9 muxliT aRiarebuli rwmenisa da aRmsareblobis sruli Tavisufleba.

saapelacio sasamarTlo ver gaiziarebs apelanti (mosarCele)  mxaris pozicias da 
eTanxmeba baTumis saqalaqo sasamarTlos daskvnas, rom mosarCeleebma saqarTve-
los samoqalaqo saproceso kodeqsis me-3 da me-4 muxlebis (rac aseve moqmedebs ad-
ministraciul samarTalwarmoebaSi) debulebebidan gamomdinare, ver warmoadgines 
sakmarisi mtkicebulebebi, rac daadasturebda, rom adgili hqonda `samoqalaqo da 
politikuri uflebebis Sesaxeb paqtis~ me-2 muxliT saxelmwifosTvis dakisrebuli 
negatiuri valdebulebis darRvevas diskriminaciul niadagze.~288

diskriminaciis akrZalvis Sesaxeb erovnul sasamarTlo gadawyvetilebebSi/ganCi-
nebebSi saerTaSoriso standartebis asaxvis praqtikis analiziT ikveTeba, rom iq, 
sadac sasamarTlo farTod msjelobs SesaZlo diskriminaciuli mopyrobis faqtze, 
dasabuTebis gasamyareblad, erovnul kanonmdeblobasTan erTad, rogorc wesi, au-
cileblad iSveliebs saerTaSoriso standartebs, ZiriTadad, adamianis uflebaTa 
evropuli sasamarTlos gadawyvetilebebs. vinaidan, saapelacio sasamarTloebis 
mier diskriminaciasTan mimarTebiT umeteswilad, SromiTi davebia ganxiluli, Se-
sabamisad, praqtikaSi arcTu iSviaTad gvxvdeba evropis socialuri qartiisa da da-
saqmebis Sewyvetis Sesaxeb C158 konvenciis citireba.

288 quTaisis saapelacio sasamarTlos 2017 wlis 18 aprilis ganCineba, saqme #3/b-03-17.
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2017-2018 wlebSi Tbilisisa da quTaisis saapelacio  
sasamarTloebis mier ganxilul saqmeTa Sedegebi

sasamarT-
lo

weli

ZalaSi darCa 
pirveli 

instanciis 
sasamarTlos 

gadawyvetile-
ba, romlis 

Tanaxmadac, 
dadgenil 

iqna saqmeSi 
diskriminaci-

uli mopyrobis 
faqti

ZalaSi darCa 
pirveli in-

stanciis 
sasamarTlos 

gadawyvetile-
ba, romlis 

Tanaxmadac, ar 
iqna dadge-

nili saqmeSi 
diskriminaci-
uli mopyrob-

is faqti

Ggauqmda pirve-
li instanciis 
sasamarTlos 

gadawyvetile-
ba da axali 

gadawyvetile-
biT dadgenil 

iqna saqmeSi 
diskriminaci-
uli mopyrob-

is faqti

Ggauqmda pirve-
li instanciis 
sasamarTlos 

gadawyvetile-
ba da axali 

gadawyvetile-
biT ar iqna 
dadgenili 

saqmeSi dis-
kriminaciuli 

mopyrobis 
faqti

quTaisis 
saapela-
cio sa-

samarTlo

2017 -  
6 saqme

       1 2       3

quTaisis 
saapela-
cio sa-

samarTlo

2018 -  
3 saqme

1 2

Tbilisis 
saapela-
cio sa-
samarTlo

2018 -  
5 saqme

2 1 2

2017-2018 wlebSi, saapelacio sasamarTloebis mier ganxiluli 14 saqmidan 4 saqme-
Si sasamarTlos ganCinebiT ucvlelad darCa raionuli/saqalaqo sasamarTlos ga-
dawyvetileba, romelic ar adgenda saqmeSi diskriminaciuli mopyrobis faqts, xo-
lo 3 saqmeSi saapelacio sasamarTlos ganCinebiT ZalaSi iqna datovebuli pirveli 
instanciis sasamarTlos gadawyvetileba, romlis mixedviTac, dadgenil iqna saq-
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meSi diskriminaciuli mopyrobis faqti. aRsaniSnavia, rom 4 saqmeSi gauqmda pirve-
li instanciis sasamarTlos gadawyvetileba da saapelacio sasamarTlom axali ga-
dawyvetilebiT, saqmeSi daadgina diskriminaciuli mopyrobis faqti, xolo 3 saqmeSi 
gauqmda pirveli instanciis sasamarTlos gadawyvetileba, Tumca saapelacio sasa-
marTlos axali gadawyvetilebiT, saqmeSi kvlav ar iqna dadgenili diskriminaciuli 
mopyrobis faqti.

aRsaniSnavia, rom saapelacio sasamarTloebis mier saapelacio saCivrebis ganxil-
vis Sedegad Tanabari raodenobis saqmeSi (7-7 saqme) iqna (ar iqna) dadgenili diskri-
minaciuli mopyrobis faqti. quTaisis saapelacio sasamarTlom 5 saqmeze Secvala 
pirveli instanciis sasamarTlos gadawyvetileba da miiRo axali gadawyvetileba 
(maT Soris, 2 saqmeSi daadgina diskriminacia), xolo Tbilisis saapelacio sasamarT-
lom 2018 wels sul ganxiluli 5 saqmidan, 2 saqmeSi gaauqma pirveli instanciis ga-
dawyvetileba da axali gadawyvetilebiT dadgenilad cno diskriminacia.

diskriminaciis Sesaxeb saqmeebze Tbilisisa da quTaisis saapelacio sasamarT-
loebis praqtikis Sewavlis Sedegad gamovlinili 

ZiriTadi mignebebi:

yy saapelacio saCivarTa 71% SemTxvevaSi, mosarCele miuTiTebda kerZo sferoSi 
Cadenil savaraudo diskriminaciuli mopyrobis faqtze, Sesabamisad, saqmeTa 
umetesi nawili ganxilulia samoqalaqo samarTalwarmoebis gziT;

yy 2017-2018 wlebSi saapelacio sasamarTloebis mier, ganxiluli diskriminaciis 
Sesaxeb saqmeTa daaxloebiT, 85% Seexeboda SromiT urTierTobebTan dakavSire-
bul davebs;

yy saqmeTa umetes nawilSi (35%) identificirebuli iyo politikuri niSniT Sesa-
Zlo diskriminacia. aRsaniSnavia, rom saapelacio sasamarTloebis 2017-2018 wle-
bis praqtikaSi ar ganxilula seqsualuri orientaciis an/da genderuli idento-
bis safuZvliT diskriminaciuli devnis arc erTi SemTxveva;

yy diskriminaciis Sesaxeb saqmeTa ganxilvisas, saapelacio sasamarTloebi zoga-
dad, naklebad moixmoben „diskriminaciis yvela formis aRmofxvris Sesaxeb~ sa-
qarTvelos kanons. Uumeteswilad, aRniSnul kanons diskriminaciis Sefasebisas 
moixmobs Tbilisis saapelacio sasamarTlo;

yy statistikuri monacemebis mixedviT, Tbilisisa da quTaisis saapelacio sasa-
marTloebi diskriminaciasTan dakavSirebuli saqmeebis ganxilvisas, arcTu 
iSviaTad, daaxloebiT, 50% SemTxvevaSi moixmoben sakasacio instanciis sasa-
marTlos gadawyvetilebebidan Sesabamis ganmartebebs. aRsaniSnavia isic, rom 
praqtikaSi ar Segvxvedria diskriminaciasTan dakavSirebiT sakonstitucio sa-
samarTlos ganmartebebis citirebis arc erTi SemTxveva;

yy saqmeTa Seswavlam aCvena, rom SesaZlo diskriminaciuli mopyrobis Sefasebisas, 
saapelacio sasamarTloebi moixmoben saerTaSorisosamarTlebriv aqtebsa da 
adamianis uflebaTa evropuli sasamarTlos praqtikas (saqmeTa 50%). ZiriTadad, 
saerTaSoriso standartebis citireba xdeba diskriminaciis dasadgenad sakvan-
Zo sakiTxis – mtkicebis tvirTis ganawilebaze msjelobisas. aRsaniSnavia isic, 
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rom saerTaSoriso standartebze miTiTeba umeteswilad, gvxvdeba Tbilisis 
saapelacio sasamarTlos gadawyvetilebebSi/ganCinebebSi;

yy saapelacio saCivarTa ganxilvis Sedegebis mixedviT irkveva, rom saqmeTa da-
axloebiT, 29% SemTxvevaSi saapelacio sasamarTlom gaauqma pirveli instanciis 
sasamarTlos gadawyvetileba da axali gadawyvetilebiT saqmeSi daadgina dis-
kriminaciuli mopyrobis faqti, xolo saqmeTa 35%-Si, saapelacio sasamarTlom 
ZalaSi datova raionuli/saqalaqo sasamarTlos gadawyvetileba, romlis Ta-
naxmadac, saqmeSi dadgenili iqna diskriminacia. Aaqve unda aRiniSnos isic, rom 
praqtikaSi ar yofila iseTi SemTxveva, sadac saapelacio sasamarTlos apelan-
tis (mosarCelis) sauaresod Seecvalos gadawyvetileba. ufro metic, ar gamo-
vlenila arcerTi saqme, sadac pirveli instanciis gadawyvetileba diskrimi-
naciis dadgenis nawilSi sapirispirod Secvliliyo saapelacio wesiT ganxilvis 
Sedegad.Ppozitiuri tendenciis kvaldakval unda aRiniSnos isic, rom praqtikaSi 
kvlav problemad rCeba iseTi saqmeebi (14%), sadac mosarCelis mier diskrimina-
ciuli mopyrobis mimaniSnebel garemoebebze apelirebis miuxedavad, sasamarT-
los yuradRebis miRma darCenila saqmeSi SesaZlo diskriminaciis gamokvleva da 
Sefaseba;

yy sasamarTlo diskriminaciis faqtis dadgenisas, mkafiod ar gamoyofs diskrimi-
naciis saxes (saqmeSi ikveTeba pirdapiri Tu iribi saxis diskriminacia), agreTve, 
naklebad msjelobs diskriminaciis safuZvelze. rogorc wesi, saqmeSi diskri-
minaciis dadgenisas, sasamarTlo mxolod gansxvavebuli mopyrobis faqtis da-
dgena/gamokvleviT Semoifargleba, risTvisac mosarCeles adarebs analogiur 
mdgomareobaSi myof sxva pirebs, ris Sedegadac sasamarTlo afasebs diskrimi-
naciasTan mimarTebiT sasarCelo moTxovnis safuZvlianobas. Sesabamisad, sasa-
marTloebi gansxvavebuli mopyrobis dadgenisas, naklebad amowmeben amgvar mo-
pyrobas hqonda Tu ara gonivruli da obieqturi gamarTleba, legitimuri mizani 
an daculi iyo Tu ara miznisa da saSualebis proporciuloba.
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Discrimination-related Cases in National Judicial Practice 

(Application of International standards at the national level)

Discrimination is the social exclusion of a person or group based on many different characteristics – age, 
gender, weight, ethnicity, religion and etc. It is usually hidden and widespread, having deep social, eco-
nomic, political, historical and cultural causes which are intertwined and interrelated. Therefore, such 
kinds of motives are frequently hidden and in order to prove discrimination, behind pretexts needs to be 
revealed.

The fight against discrimination is a necessary precondition for ensuring the right to equality. Prohibi-
tion of discrimination is ensured by various international instruments based on which contracting states 
are obliged to adopt all measures necessary to ensure the elimination of all forms of discrimination. 
Implementation of obligations stemming from international human rights instruments is of paramount 
importance for democratic states. Similar to the International instruments, equality before the law is en-
shrined in the Constitution of Georgia according to which there shall be no discrimination including on 
the grounds of race, color, national or ethnic belonging or any other ground. Apart from that, in order to 
fulfill commitments laid down in EU-Georgia action plan on visa liberalization the parliament of Georgia 
in 2014 adopted the law on Elimination of All Forms of Discrimination. This was a significant step for-
ward in the process of fighting against discrimination. Nevertheless, the newly deployed mechanisms to 
enforce equality were not sufficiently effective. Thus, Anti-discrimination legal framework did not appear 
to correspond International standards, namely, flaws in law included: rather limited mandate of the Public 
Defender, the lack of legislative definition of sexual harassment and short time-limit for applying courts. 
Subsequently, for the purpose of bringing anti-discrimination legal framework closer to international 
standards, in 2019 the parliament of Georgia passed several legal amendments.

Litigation is one of the essential ways to combat discrimination. Judiciary through its decisions can pro-
vide effective means of redress and to a large extent have a lasting impact beyond an individual’s partic-
ular situation. Judiciary ensures that anti-discrimination regulations enshrined in law be transformed into 
reality. Proving discrimination in the courts is a major challenge with evidentiary difficulties involved. In 
the absence of clear and unambiguous evidence, awareness and sensitivity of judges on discrimination-re-
lated topics play a crucial role to meet fair trial standards. Despite the fact, that those anti-discrimination 
norms are specifically cemented by the Law of Georgia on the Elimination of All Forms of Discrimina-
tion, practical implementation of these regulations remains problematic, there is still a room for improve-
ment in this regard. The existence of the problem is clearly evidenced by scarce statistical data related to 
cases of discrimination adjudicated by national courts. 

In view of the foregoing, the Analytical Department of the Supreme Court of Georgia considered con-
ducting research on the application of the relevant international standards by common courts in dis-
criminated-related cases. Thus, the purpose of the present study is to evaluate the effectiveness of the 
implementation of the anti-discrimination legislation in national judicial practice. In other words, the 
aim of the study is to analyze how the common courts of Georgia are applying national legislation in 
conjunction with the other relevant international acts to guarantee the right to equality. It should be 
noted that the given study is the updated version of the previous research “Application of International 
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Standards in the National Judicial Practice” published by the Analytical Department in 2017. There-
fore, the research shows the development of the practice of the domestic courts in relation to the ap-
plication of anti-discrimination legislation by identifying positive findings and trends, as well as gaps. 
In order to fulfill the purpose of the research, the Analytical Department studied all the decisions con-
cerning discrimination delivered by the first and second instance courts of Georgia in 2017-2018 years. 
In particular, the Analytical Department gathered research materials by sending an official letter to the 
Courts, requesting to provide them with all copies of decisions rendered in the last two years. More spe-
cifically, within the framework of the study the total number of the examined cases comprised of 33. As 
for methodology, the discrimination-related cases were analyzed through the application of the following 
methods: comparative analysis, descriptive and case study research.

To give a clearer image of the judicial practice in order to provide rather sufficient illustration of the na-
tional judicial practice’s compliance with the European Standards, the study involves analysis of a num-
ber of following essential topics: the overview of UN, EU, and Council of Europe’s standards related to 
Discrimination, as well as relevant ECtHR case-law analysis, particular attention is given to the in-depth 
analysis of Common courts’ practice, including discrimination issues in labor disputes. 

Basically, the focus of the study is to evaluate the national judicial practice’s compliance with the Euro-
pean Standards; therefore, in different chapters of the research special importance is attached to the 
application of the international standards in domestic courts’ judgments. Furthermore, the research 
shines a light on such cases, which illustrates great examples of the appropriate application of 
above-mentioned standards through quoting relevant excerpts from the judgments, giving a greater 
level of clarity to the necessity of their application in the particular case. 
The research, on the basis of international standards, includes the relevant recommendations for 
addressing the trends identified during the study process. The main purpose of the recommendations 
is to strengthen the judicial response to discrimination, by providing judges with sufficient insight 
in order to raise awareness and sensitivity in this area. Therefore, we consider that the research will 
be of particular interest not only for people working in the Judiciary but for the professors, students 
and other persons interested in human rights issues. 
 

Key Findings:

• Study findings indicate that the rate of discrimination cases examined by the courts has an increased 
tendency, which might be results of effective awareness campaigns on discrimination and its protec-
tion mechanisms. Due to the statistics, the population of Eastern Georgia is sharply active in address-
ing the courts on the alleged facts of discriminatory treatment. At the same time, it appears that cases 
of discrimination lawsuits are increasing every year in the Tbilisi City Court;

• In most cases (68% of the cases) the claimants referred to alleged discriminatory treatments in the 
private sector. Accordingly, most cases are dealt with through civil litigation;

• 74% of discrimination cases concerned employment. The study revealed that in discrimination-relat-
ed disputes, the plaintiffs mainly address the courts in extreme cases when the employment relation-
ship is terminated on discriminatory grounds.
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• The case studies have shown that when discussing alleged discrimination, the courts place less em-
phasis on a different standard of proof, which in many cases places the alleged victim of discrimina-
tion in a disadvantage;

•  In general, when examining alleged discrimination, courts cite the concepts of indirect and direct 
discrimination from the article 2 of the Law of Georgia on the Elimination of All Forms of Discrim-
ination, although they do not clearly indicate specifically what type of discrimination is found in the 
given case, and consequently the relevant elements are less developed in the decisions. However, 
there have also been sufficiently substantiated rulings in which courts have provided an extensive 
and exhaustive examination of alleged discrimination by applying international standards, using a 
discrimination assessment test;

•  Due to the outset of the study, in cases where the court finds that discrimination has occurred, the 
court does not leave the matter of moral and / or non-pecuniary damage as a result of discrimination 
without due consideration;

• Another significant issue that came to light thought the study is the fact the most of the cases exam-
ined by the courts involved alleged discrimination on the bases of political and gender ground as well 
as membership of Georgian Trade Unions Confederation. The study revealed that discrimination on 
the ground of sexual orientation or pregnancy was proved by the courts in neither case. In addition to 
this, in judicial practice there are a few numbers of lawsuits examined concerning sexual harassment;

• Due to the study findings, the courts of first and second instance usually refer to the definitions of 
the Supreme Court of Georgia and the Constitutional Court on discrimination-related issues. In this 
regard, the Tbilisi City Court stands out;

• With regards to the application of international standards, in particular, the European Court of Hu-
man Rights case-law, the study revealed that domestic courts are active in application of Strasbourg 
Court judgments in an appropriate manner. The Tbilisi City Court, as well as the Kutaisi City Court, 
Batumi City Court, and Rustavi City Court stand out in this regard. However, it is important to note 
that the practice of citation is varied, apart from that, the research revealed that courts do not always 
adapt and analyze cited materials in question to the specific factual circumstances of the given case. 

Recommendations:

• It is recommended for the courts to be guided by a discrimination assessment test when examining al-
leged discrimination. Depending on the actual circumstances of the case, to identify a certain type of 
discrimination (indirect or direct) for further examination of the relevant elements of discrimination;

•  In order to establish discriminatory treatment, it is important that courts do not disadvantage alleged 
victims of discrimination and consider the different standard of proof - shifting the burden of proof 
on the respondent;

• In dealing with discrimination cases, it is recommended for the courts to take into account interna-
tional standards on non-discrimination, including the most recent case-law of the Strasbourg Court. 
However, in order to establish a uniform citation practice, when citing the case from Strasbourg prac-
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tice, it is advisable to indicate in detail the case number, date of adoption and the relevant paragraph 
of the material;

• Taking into consideration the above-mentioned, it is recommended to provide judges with Georgian 
translation of the recent case-law of the European Court of Human Rights;

• Increase training activities for judges and assistants, as well as for court staff working in analytical 
services on International standards related to the prohibition of discrimination;

• It is recommended to conduct research, in particular, to analyze and generalize discrimination-related 
national judicial practice on an annual basis. This will contribute improvement of substantiation of 
judgments in this regard and will definitely highlight trends interesting for the High School of Justice 
and other organizations for designing proper training modules.




