
adamianis uflebaTa evropuli

sasamarTlos mier 2014 wels miRebuli

mniSvnelovani gadawyvetilebebisa da

ganCinebebis krebuli

saqarTvelos uzenaesi sasamarTlo

analitikuri ganyofilebis

adamianis uflebaTa centri

Tbilisi

2015



SUMMARY OF THE MAIN JUDGMENTS AND

DECISIONS DELIVERED BY

THE EUROPEAN COURT OF HUMAN RIGHTS

IN 2014

The Supreme Court Of Georgia
Human Rights Centre

of Analytical Department

Tbilisi

2015



krebuli  Seadgines  da  daamuSaves:

nino Soniam

saqarTvelos uzenaesi sasamarTlos

analitikuri ganyofilebis adamianis uflebaTa centris

mTavari konsultanti

eka mamalaZem

saqarTvelos uzenaesi sasamarTlos

analitikuri ganyofilebis adamianis uflebaTa centris

mTavari specialisti

krebulis redaqtori

marina kvaWaZe

samarTlis doqtori, profesori

analitikuri ganyofilebis ufrosi

stilisti

Tea maisuraZe

teqnikuri redaqtori

m a r i k a    m a R a l a S v i l i



The Collection was complied and elaborated by:

Chief Consultant of Human Rights Centre,

 Analytical  Department of the Supreme Court of Georgia

Nino  Shonia

Chief Specialist of  Human Rights Centre,

Analytical Department of the Supreme Court of Georgia

Eka Mamaladze

Editor

The Head of Analytical Department

 Prof. Dr. Marina Kvachadze

Style Editor

Tea Maisuradze

Graphics Editor and Design

Marika   Maghalashvili



winasityvaoba

uzenaesi sasamarTlos analitikuri ganyofilebis farglebSi momzadda ada-

mianis uflebaTa evropuli sasamarTlos mier miRebuli gadawyvetilebebis

krebuli, romelSic Tavmoyrilia 2014 wlis ganmavlobaSi evropuli sasamar-

Tlos mier Seswavlili konvenciiTa da damatebiTi oqmebiT garantirebuli

uflebebisa da Tavisuflebebis Sinaarsi.

winamdebare krebulis mizania mkiTxvels gaacnos adamianis uflebaTa evro-

puli sasamarTlos praqtika, axali midgomebi da precendentuli samarTali.

krebulSi Sesul saqmeebSi ganxilulia is sakiTxebi, romlebic sasamarTlos

winaSe aqamde ar dasmula da ar ganxilula: saerTaSoriso SeiaraRebuli kon-

fliqtis SemTxvevaSi saxelmwifos iurisdiqciis garantiebis gamoyeneba sa-

erTaSoriso humanitaruli samarTlis konteqstSi;  amnistiis sakiTxebi. ada-

mianis uflebaTa evropulma sasamarTlom pirvelad daadgina, rom arasamTav-

robo organizacia uflebamosili iyo Seetana saCivari gardacvlili, goneb-

rivad SezRuduli SesaZleblobebis mqone adamianis saxeliT. gansakuTrebiT

mniSvnelovania is saqmeebi, romelSic strasburgis sasamarTlos mier Ses-

wavlil iqna evropuli konvenciisa da evrokavSiris samarTlis urTierTmi-

marTeba.

krebulSi Sesuli adamianis uflebaTa evropuli sasamarTlos saqmeebi daain-

teresebs mosamarTleebs, advokatebs, prokurorebs, farTo profilis iuris-

tebs, umaRlesi saswavleblebis iuridiuli fakultetis profesor-maswavle-

blebs, studentebsa da adamianis uflebebis sakiTxebiT dainteresebul yve-

la pirs.

marina kvaWaZe

analitikuri ganyofilebis ufrosi



Preface

Within the framework of the Analytical Department of the Supreme Court was prepared

the compilation of the significant judgements and decisions, adopted by the European

Court of Human Rights in 2014, with respect to the rights and freedoms guaranteed in

the Convention and its Protocols.

The aim of the aforementioned compilation is to introduce the practice of the European

Court of Human Rights, new approaches and the case-law of the Court. The compilation

includes the cases, in which are discussed the issues that were not raised and examined

before the Court so far: The concept of “jurisdiction” under the Article 1 of the ECHR

in the context of the international armed conflict and the application of the guarantees

enshrined in the Article 5 of the Convention – with regard to the international

humanitarian law; Amnesty issues. The European Court of Human Rights ruled for the

first time that a non-governmental organization was entitled to file an appeal on behalf

of the deceased and mentally disabled person. The particular importance is given to

those cases, in which the European Court of Human Rights has studied the relationship

between the European Convention and the EU law.

Case law of the European Court of Human Rights included in this compilation will be

of particular interest for judges, barristers, prosecutors, general lawyers, university law

school professors, students and to all other interested persons in human rights issues.

MARINA KVACHADZE

Head of Analytical Department
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adamianis uflebaTa evropuli sasamarTlos mier 2014

wels miRebuli mniSvnelovani gadawyvetilebebisa da

ganCinebebis mimoxilva1

Sesavali

2014 wlis ganmavlobaSi evropuli sasamarTlo mowodebuli iyo, Seeswavla
konvenciiTa da damatebiTi oqmebiT garantirebuli uflebebisa da Tavisuf-
lebebis Sinaarsi da misi farglebi sxvadasxva sferoSi, maT Soris: ojaxuri
cxovreba saemigracio konteqstSi, TavSesafris maZieblebi, religiuri or-
ganizaciebi, patimrebi, mowyvladi pirebi, profkavSirebi, sqesis Secvlis sa-
marTlebrivi aRiareba, surogati dedoba, saxlSi mSobiaroba, terorizmis pre-
vencia, usafrTxoebis Zalebis mier iaraRis gamoyeneba, arCevnebi, saproceso
da TavdacviTi uflebebi da sakuTrebis dacva. sasamarTlom aseve ganixila
piradi cxovrebis pativiscemis ufleba SromiTi davis konteqstSi. strasbur-
gis sasamarTlo pirvelad ixilavda iseT sakiTxebs, romlebic exeboda sap-
roceso garigebis sistemis Sesabamisobas evropuli konvenciis me-6 muxlis
1-l punqtTan, saxelmwifo meTauris imunitets samoqalaqo samarTalwarmoe-
bisgan, SeiaraRebuli Zalebis wevrTa dacvas konvenciis me-11 muxlis far-
glebSi, aseve xelmeore gaficvis konteqstSi.

didma palatam gamoitana cxrameti gadawyvetileba. am mniSvnelovanma saqme-
ebma wvlili Seitana sasamarTlos precedentuli samarTlis ganviTarebaSi
konvenciis 1-li, me-2, me-3, me-5, me-8, me-9, me-14, 34-e, 35 (1)-e, 38-e, 41-e da 46-e
muxlebiT, aseve me-4 damatebiTi oqmis me-4 muxliT da me-7 damatebiTi oqmis
me-4 muxliT garantirebuli uflebebisa da Tavisuflebebis kuTxiT. am gadaw-
yvetilebebidan ori warmoadgenda saxelmwifoTaSoris davas (33-e muxlis Se-
sabamisad).

saerTaSoriso SeiaraRebuli konfliqtis SemTxvevaSi, evrosasamarTlom ga-
nixila saxelmwifos iurisdiqciis koncefcia konvenciis 1-li muxlis far-
glebSi da me-5 muxliT aRiarebuli garantiebis gamoyeneba saerTaSoriso hu-
manitaruli samarTliT dadgenili wesebis konteqstSi. amasTan, evropulma
sasamarTlom ganaviTara precedentuli samarTali amnistiis sakiTxebTan da-
kavSirebiT. strasburgis sasamarTlom aseve gamoitana is gadawyvetilebebi,
sadac individi upirispirdeboda saxelmwifos warmomadgenlebs iseT sakiT-
xebze, rogoricaa: ganaTleba, jandacva, religia, sabanko saqmianoba da imig-
racia, moraluri da eTikuri sakiTxebi. strasburgis sasamarTlom kidev er-
Txel aRniSna, rom adamianis Rirsebisadmi pativiscema konvenciis mTavar arss
warmoadgens da pirvelad aRiara sazogadoebrivi Tanacxovrebis koncefcia,
rogorc legitimuri mizani.

strasburgis sasamarTlom Semdgomi miTiTeba gaakeTa dasaSvebobis pirobeb-

1 aRniSnuli warmoadgens iuristis mier SerCeul gadawyvetilebebsa da ganCinebebs, romelic
ayenebs saerTo interesis axal an mniSvnelovan sakiTxebs, adgens axal principebs da aviTarebs
an ganmartavs precedentul samarTals. winamdebare gadawyvetilebaTa mokle mimoxilva
sasamarTlosTvis arasavaldebuloa.
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Tan dakavSirebiT. evrosasamarTlom pirvelad daadgina, rom arasamTavrobo
organizacia uflebamosili iyo Seetana saCivari gardacvlili, gonebrivad
SezRuduli SesaZleblobebis mqone adamianis saxeliT, romlis ukiduresma
daucvelobam, xeli SeuSala mas sakuTari interesebis dacvaSi erovnuli or-
ganoebis winaSe. didma palatam aseve ganixila is sakiTxebi, romelic exeba sa-
marTlian dakmayofilebas, kerZod, konvenciis 41-e muxlis2 gamoyenebas sa-
xelmwifoTaSorisi davebis SemTxvevaSi.

strasburgis sasamarTlos mier Sesaswavl sxva sakiTxebTan erTad, ganxilvis
sagans warmoadgenda evropuli konvenciisa da evrokavSiris samarTlis ur-
TierTmimarTeba dublinis me-2 regulaciasTan, luqsemburgis evrokavSiris
sasamarTlos winaswari gadawyvetilebis miRebis procedurasTan da evropar-
lamentis arCevnebTan dakavSirebiT.

evropulma sasamarTlom aseve ganixila evropuli konvenciisa da saerTaSo-
riso samarTlis urTierTmimarTeba, kerZod, humanitaruli samarTali, saxel-
mwifoTa imunitetisa da saxelmwifoTa samarTalmemkvidreobis kanonmdeblo-
ba da rig gadawyvetilebebSi miuTiTa saerTaSoriso sasamarTloebis sxva ga-
dawyvetilebebze.

precedentuli samarTali ganviTarda wevr saxelmwifoTa da konvenciidan ga-
momdinare maT pozitiur valdebulebebTan mimarTebiT arsebuli Sefasebis
sazRvrebis farglebSi.

evrosasamarTlom sapilote gadawyvetilebebis gamotanis Semdeg ganixila
wevr saxelmwifoTa mier miRebuli zomebi, romelic ukavSirdeboda mudmivi
macxovreblebis saxelebis reestridan ukanono moxsnis, komunisturi reJi-
mis mier sakuTrebis nacionaluri konfiskaciis, sasamarTlo sxdomebis gada-
debis, eqspropriaciisa da cixeTa gadatvirTulobis Sedegad damdgari zia-
nis anazRaurebis sakiTxebs3.

sasamarTlom gamoiyena sapilote gadawyvetilebebis procedura, im samarTal-
warmoebasTan dakavSirebiT, romelic exeba ucxour valutaSi arsebuli depo-
zitebis Sevsebas, saxelmwifo uwyebebze valdebulebebis damakisrebeli erov-
nuli gadawyvetilebebis gaWianurebul aRsrulebas an aRusruleblobas4.

sasamarTlom Tavis ramdenime gadawyvetilebaSi, sapilote gadawyvetilebe-
bis proceduris alternativad wevr saxelmwifoebs, konvenciis 46-e muxli-
dan gamomdinare, kvlav miuTiTa zogadi da individualuri RonisZiebebis ga-
moyenebis Sesaxeb.

2 „Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo Sesabamisi maRali
xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTali darRvevis mxolod nawilobrivi
gamosworebis SesaZleblobas iZleva, saWiroebis SemTxvevaSi, sasamarTlo dazaralebul
mxares samarTlian dakmayofilebas miakuTvnebs“ _ evrokonvencia, muxli 41, samarTliani
dakmayofileba.

3 Kuric and Others v. Slovenia (samarTliani dakmayofileba)[GC], no. 26828/06, ECHR 2014; Preda and Others
v. Romania, nos. 9584/02 et al., 29 April 2014; Xynos v. Greece, no. 30226/09, 9 October 2014; Yildiz and Yanak v.
Turkey (dec.), no. 44013/07, 27 May 2014; Stella and Others v. Italy (dec.), no. 49169/09, 16 September 2014.

4 Alisic and Others v. Bosnia-Herzegovina, Croatia, Serbia, Slovenia and the former Yugoslav Republic of Macedonia
[GC], no. 60642/08, ECHR 2014; Gerasimov and Others v. Russia, nos. 29920/05 et al., 1 July 2014.
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iurisdiqcia da dasaSveboba

saxelmwifoTa iurisdiqcia (muxli 1)

saqme _ Jaloud v. the Netherlands5 _ exeboda erayis moqalaqis mkvlelobas, ameri-
kis SeerTebuli Statebisa da gaerTianebuli samefos mier erayis okupaciis
dros da aRniSnuli mkvlelobis arasaTanado gamoZiebas. 2003 wlis maisSi sao-
mari moqmedebebis dasrulebis Sesaxeb gancxadebis Semdeg, niderlandebis
mTavrobam erayis stabilizaciis jari (SFIR) Sesabamisi ZalebiT uzrunvelyo
da  ganalaga  britaneli oficris meTaurobiT samxreT-aRmosavleT terito-
riaze. 2004 wlis 21 aprils ganmcxadeblis vaJs, niderlandebis saxelmwifos
brZanebis safuZvelze, esroles avtomobilis sakontrolo-gamSveb punqtze.
manamde, imave Rames aRniSnul punqts cecxli gauxsnes, rasac Sedegad mohyva
morige erayeli jariskacebis sapasuxo cecxli, Tumca msxverpli arc erT mxa-
res ar yofila. sakontrolo-gamSveb punqtze gamoZaxebul iqna holandieli
momsaxure personali, aRniSnuli incidentis gamosaZieblad. maTi mosvlidan
umokles droSi manqana, sadac mgzavris savarZelze b-ni jaludi ijda, miuax-
lovda saguSagos siCqaris Seuneleblad. mZRolma mogvianebiT ganacxada, rom
mas ar daunaxavs saguSago. manqana cecxlis alSi gaexvia, Tavdapirvelad era-
yeli jariskacebis kontingentis da Semdeg niderlandebis jariskacis (lei-
tenant A-s) mier, romelsac erayeli jariskacebis mxridan gaxsnili cecxli
manqanidan momavali egona. manqana SeCerda da naTeli gaxda, rom b-ni jaludi
sasikvdilod iyo daWrili. Semdgomi gamoZiebis konteqstSi SeuZlebeli iyo
imis Tqma, rom letaluri dartymebi erayeli jariskacis an leitenant A-s mi-
er ganxorcielda. evrosasamarTlos winaSe ganmcxadebeli (b-ni jaludis ma-
ma) davobda konvenciis me-2 muxlis savaraudo darRvevas.

niderlandebisa da gaerTianebuli samefos (romelic mesame pirad Caeba) mTav-
robac davobda, rom aRniSnul incidentSi niderlandebs hqondaT iurisdiq-
cia, asabuTebdnen, rom aRniSnuli SemTxveva gansxvavdeboda Al-Skeini and Oth-
ers v. the United Kingdom6 saqmisgan, radgan niderlandebs, rogorc suverenul
saxelmwifos, arasdros hqonia sajaro Zalaufleba da ar arsebobda mtkice-
buleba baton jaludze fizikuri uflebamosilebisa da kontrolis ganxor-
cielebis Sesaxeb, sanam mas moklavdnen. mopasuxe saxelmwifo ki amtkicebda,
rom mkvleloba ar SeiZleboda niderlandebs dabraleboda, radgan eraySi ar-
sebuli niderlandebis jari gaerTianebul samefos eqvemdebareboda da ne-
bismier SemTxvevaSi, sakontrolo-gamSvebi punqti ukve dakompleqtebuli iyo
erayeli jariskacebiT, maSin, roca niderlandebis jari mxolod dacvisa da
rCevis micemis mizniT iyo warmodgenili.

am gadawyvetilebisadmi interesi mdgomareobs imaSi, Tu rogor exeba igi iu-
risdiqciis sakiTxs. didma palatam daimowma saqmeSi _ Al-Skeini and Others _ Se-
muSavebuli iurisdiqciis Sesaxeb principi. amasTan evrosasamarTlom dasZi-
na, rom srola niderlandebs Seeracxeboda, radgan igi inarCunebda srul Za-
lauflebas eraySi ganlagebul mis samxedro personalze da amasTan kontro-
li hqonda samxedro Zalebis saqmianobis wesebze. garda amisa, is sakontro-
lo-gamSvebi punqti, sadac srola ganxorcielda, dakompleqtebuli iyo era-

5 Jaloud v. the Netherlands [GC], no. 47708/08, 20 November 2014.
6 Al-Skeini and Others v. the United Kingdom [GC], no. 55721/07, ECHR 2011.
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yeli jariskacebiT, romlebic iyvnen niderlandebis samefo armiis oficris
meTaurobisa da uSualo zedamxedvelobis qveS. evrosasamarTlom aRniSna: „sa-
kontrolo-gamSvebi punqti Seiqmna erayis stabilizaciis jaris (SFIR) misiis
aRsrulebisTvis, gaerTianebuli erebis organizaciis uSiSroebis sabWos
#1483 rezoluciis safuZvelze ... raTa aRdgeniliyo stabiluroba da usaf-
rTxoeba, romelic xels Seuwyobda qveynis efeqtur administrirebas. stras-
burgis sasamarTlo darwmunebulia, rom mopasuxe mxare axorcielebda iuris-
diqcias ZalTa stabilizaciis jaris (SFIR-is) misiis farglebSi da im mizniT,
rom hqonoda uflebamosileba da kontroli yvela im pirze, romelic saguSa-
gos gaivlida. aseT SemTxvevaSi, adamianis uflebaTa evropulma sasamarTlom
daaskvna, rom b.-ni ... jaludis sikvdili niderlandebis iurisdiqciaSi eqceo-
da, romlis mniSvneloba konvenciis 1-li muxlis farglebSi unda yofiliyo
ganxiluli“.

***

gadawyvetileba saqmeze _ Hassan v. the United Kingdom7 _ exeboda britanuli
Zalebis mier erayeli moqalaqis dakavebas eraySi da mis dapatimrebas ameri-
kis SeerTebuli Statebisadmi daqvemdebarebul dawesebulebaSi, 2003 wlis sa-
erTaSoriso saomari moqmedebebis dros. mopasuxe saxelmwifo amtkicebda,
rom aRniSnuli saqme ar eqceoda misi eqstrateritoriuli iurisdiqciis far-
glebSi, konvenciis 1-li muxlis miznebidan gamomdinare. maT aRiares, rom eq-
strateritoriuli iurisdiqcia SeiZleba warmoiSvas maSin, roca eqstrate-
ritoriulad moqmedebis dros, saxelmwifos warmomadgenlebi individs daa-
patimreben. Tumca, maT ganacxades, rom iurisdiqciis aRniSnuli safuZveli
gamoyenebuli ar unda iqnes aqtiuri sabrZolo moqmedebebis fazaSi, rodesac
xelSemkvreli saxelmwifos warmomadgenlebi moqmedebdnen im teritoriaze,
romelic maT mier okupirebuli ar iyo, da sadac saxelmwifos moqmedeba sa-
nacvlod unda daeqvemdebaros saerTaSoriso humanitaruli samarTlis moT-
xovnebs. evrosasamarTlom ar daakmayofila aRniSnuli argumenti, rogorc
marTlmsajulebis saerTaSoriso sasamarTlos precedentuli samarTlisadmi
Seusabamo, daadgina, rom adamianis uflebaTa saerTaSoriso samarTali da sa-
erTaSoriso humanitaruli samarTali SeiZleba erTdroulad iqnes gamoye-
nebuli. sasamarTlom gaimeora is principebi, romelic daadgina zemoT aR-
niSnul gadawyvetilebaSi _ Al-Skeini and Others, kerZod, xelSemkvreli saxel-
mwifos mier iurisdiqciis ganxorcielebas qveynis teritoriis gareT, kon-
venciis 1-li muxlis mniSvnelobis farglebSi. mopasuxe saxelmwifos meore
argumentTan dakavSirebiT _ sapatimro dawesebulebaSi Sesvlisas patimari
moeqca amerikis SeerTebuli Statebis kontrolis qveS _ strasburgis sasa-
marTlom Seiswavla dawesebulebaSi arsebuli pirobebi da aRniSna, rom gaer-
Tianebulma samefom SeinarCuna Zalaufleba da kontroli dakavebis yvela as-
peqtze, romelic konvenciis me-5 muxlidan gamomdinare, aplikantis arsebu-
li saCivris Sesabamisi iyo. aqedan gamomdinare, evrosasamarTlom ar daakma-
yofila saxelmwifos ganacxadi, rom patimari ar imyofeboda maTi iurisdiq-
ciis qveS.

7 Hassan v. the United Kingdom [GC], no. 29750/09, ECHR 2014.
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***

gadawyvetilebebi saqmeze _ Al Nashiri v. Poland8 da Husayn (Abu Zubaydah) v. Po-
land9 _ exeboda amerikis SeerTebuli Statebis xelisuflebis mier teroriz-
mSi mxilebuli pirebis saidumlo dakavebasa da wamebas poloneTSi. aRniSnuli
saqmeebi sainteresoa imiT, rom adamianis uflebaTa evropulma sasamarTlom
Seiswavla poloneTis pasuxismgeblobis sakiTxi, mis teritoriaze centralu-
ri sadazvervo saagentos mier ganxorcielebuli qmedebebis gamo, konvenci-
is 1-li muxlidan gamomdinare. evrosasamarTlom aRniSna, rom poloneTis xe-
lisufleba Tanamonawileobda da TanamSromlobda centraluri sadazvervo
saagentos mier miRebul gadawyvetilebebSi/ damnaSavis gadacemaSi, Tavis te-
ritoriaze mimdinare saidumlo dakavebisa da dakiTxvis operaciebSi, imis gaT-
valiswinebiT, rom im droisaTvis farTod gavrcelebuli sajaro informaci-
is xelmisawvdomobis pirobebSi, poloneTis saxelmwifo valdebuli iyo scod-
noda, rom am qmedebebis nebadarTuloba gamoiwvevda momCivnebisadmi konven-
ciis sawinaaRmdego mopyrobis risks.

strasburgis sasamarTlom daadgina poloneTis pasuxismgebloba _ uzrunve-
leyo mis iurisdiqciaSi moqceuli nebismieri piris konvenciiT garantirebu-
li uflebebisa da Tavisuflebebis dacva. amasTan dakavSirebiT sayuradRe-
boa evrosasamarTlos msjeloba konvenciis me-3 muxlidan gamomdinare, ker-
Zod: miuxedavad imisa, rom centraluri sadazvervo saagentos mier ganxor-
cielebuli wameba poloneTis dawesebulebaSi warmoadgenda centraluri sa-
dazvervo saagentos eqskluziur pasuxismgeblobas da naklebad savaraudo
iyo, rom poloneTis xelisuflebas zustad scodnoda, Tu ra xdeboda SigniT,
evropulma sasamarTlom daadgina, rom poloneTi konvenciis 1-li da me-3 mux-
lebidan gamomdinare, valdebuli iyo mieRo zomebi, raTa uzrunveleyo daec-
va mis iurisdiqciaSi myofi pirebi, konvenciis me-3 muxliT gaTvaliswinebuli
mopyrobisagan. imis nacvlad, rom aseTi zomebi yofiliyo miRebuli, polone-
Ti Segnebulad xels uwyobda mTel am process da qmnida Sesabamis pirobebs
mis mosaxdenad, nebismieri prevenciuli mcdelobis gareSe. evrosasamarTlos
dadgenilebiT, Tundac poloneTis xelisufleba ar yofiliyo mowme da mona-
wile momCivnebis mimarT ganxorcielebuli Zaladobisa, poloneTis saxelmwi-
fo unda CaTvliliyo pasuxismgeblad konvenciis me-3 muxlis darRvevisTvis.

dasaSvebobis kriteriumebi

sasamarTlosadmi mimarTvis ufleba (muxli 34)10

gadawyvetileba _ saqmeze _ Centre for Legal Resources on behalf of Valentin Campe-
anu v. Romania11 _ exeboda erovnuli arasamTavrobo organizaciis saproceso
uflebaunarianobas, sarCeli Seetana sasamarTloSi gardacvlili adamianis

8 Al Nashiri v. Poland, no. 28761/11, 24 July 2014.
9 Husayn (Abu Zubaydah) v. Poland, no. 7511/13, 24 July 2014.
10 konvenciis 34-e muxlTan dakavSirebuli, me-8 da me-9 muxlebis safuZvelze gamoqveynebuli

saqmeebidan, ix: S.A.S. v. France [GC], no. 43835/11, ECHR 2014 (amonaridebi), da Kruskic v. Croatia (dec.),
no. 10140/13, 25 November 2014, konvenciis me-8 muxlTan mimarTebiT.

1 1 Centre for Legal Resources on behalf of Valentin Campeanu v. Romania [GC], no. 47848/08, ECHR 2014.
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saxeliT. arasamTavrobo organizacias ar miuRia miTiTebebi gardacvlili pi-
risgan da masTan raime kavSiric ar hqonia. wina saqmeebisgan gansxvavebiT, sa-
dac evrosasamarTlom ganixila es sakiTxi, aRniSnul saqmeSi gardacvlili,
axalgazrda boSa kaci, mZime fsiqikuri darRvevebiT da aiv infeqciiT daava-
debuli, romelsac uaxloesi naTesavic ar hyavda, warmoadgenda yvelaze mow-
yvlad pirs. man mTeli Tavisi cxovreba saxelmwifos zrunvis qveS gaatara da
gardaicvala saavadmyofoSi. xelisuflebas ar dauniSnavs meurve an sxva war-
momadgeneli, rom misTvis saTanado iuridiuli daxmareba gaewia, miuxedavad
imisa, rom aRniSnuli sakiTxis sakanonmdeblo moTxovna arsebobda.

miuxedavad imisa, rom arasamTavrobo organizacias ar hqonda arsebiTi kavSi-
ri gardacvlil pirTan misi sicocxlis ganmavlobaSi da ar miuRia raime uf-
lebamosileba an miTiTeba misgan an sxva kompetenturi pirisgan, aRniSnulma
organizaciam Seitana saCivari evrosasamarTloSi am piris gardacvalebis ga-
remoebebTan dakavSirebiT (konvenciis me-2, me-3 da me-13 muxlebi). organiza-
cias hqonda erovnuli samarTalwarmoebis sxvadasxva instanciis mier manam-
de gamotanili gadawyvetilebebi, gardacvalebis garemoebebis naTelyofis
mizniT. strasburgis sasamarTlos mosazrebiT, mniSvnelovani iyo is faqti,
rom arc arasamTavrobo organizaciis uflebamosileba gardacvlili piris
saxeliT moqmedebebisa da arc am organizaciis warmomadgenloba aRniSnuli
piris magivrad. ar damdgara kiTxvis niSnis qveS Sesabamisi organoebis mier
erovnul doneze, romelic aRiarebda aRniSnul samarTalwarmoebebs.

gadawyvetilebaSi evropulma sasamarTlom aRniSna is konkretuli mizezebi,
ramac uzrunvelyo organizaciis saproceso uflebaunarianoba, yofiliyo
gardacvlili piris de-faqto warmomadgeneli, miuxedavad imisa, rom ar hqon-
da Sesabamisi mindobiloba da axalgazrda mamakaci gardacvlili iyo saCivris
Setanamde. evrosasamarTlom dasZina, rom arasamTavrobo organizaciis aRi-
areba gardacvlilis warmomadgenlad, Seesabameboda konvenciis me-5 muxlis
me-4 punqtis midgomebs, „suliT avadmyofebis“ SemTxvevaSi (me-5 muxlis 1-li
punqtis `e~ qvepunqti). amasTan dakavSirebiT xazgasmiT aRiniSna, rom specia-
luri proceduruli garantiebi SeiZleba uzrunvelyofil iqnes im pirTa in-
teresebis dasacavad, romelTac, maTi fsiqikuri daavadebis gamo, ar SeuZli-
aT srulyofilad marTon sakuTari qmedebebi.

***

gadawyvetileba saqmeze _ Ergezen v. Turkey12 _ exeboda gardacvlili piris
memkvidreebis uflebamonacvleobas. momCivnebma, romlebic iyvnen pirobiT
msjavrdebulebi, gaasaCivres maTi dapatimrebis kanoniereba, evropuli kon-
venciis me-5 muxlis me-3, me-4, me-5 punqtebidan gamomdinare, sisxlis samar-
Talwarmoebis xangrZlivoba da efeqturi samarTlebrivi dacvis saSualebe-
bis ararseboba aRniSnuli saCivrebis dasasabuTeblad (konvenciis me-6 muxlis
1-li punqti da me-13 muxli). erT-erTi momCivani gardaicvala manam, sanam ev-
rosasamarTlo ganixilavda aRniSnul ganacxads. momCivnis qvrivma da Svilebma
moisurves adamianis uflebaTa evropul sasamarTloSi saqmis gagrZeleba.

gadawyvetileba aRsaniSnavia imdenad, ramdenadac is ganmartavs im pirobebs,
romelic unda iqnas daculi gardacvlili ganmcxadeblis memkvidreebis mi-

1 2 Ergezen v. Turkey, no. 73359/10, 8 April 2014.
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er sasamarTloSi. am ukanasknelTan mimarTebiT, gadamwyveti kiTxva mdgoma-
reobs ara ZiriTadi uflebebis gadacemis SesaZleblobaSi (romelic am Sem-
TxvevaSi arsebobda, rodesac ganmcxadebeli gardaicvala sasamarTloSi ga-
nacxadis Setanamde), aramed memkvidreebis uflebamosilebaSi, legitimuri in-
teresi ganacxadon sasamarTloSi saqmis ganxilvis Sesaxeb; momCivnis gamoxa-
tuli survilis safuZvelze, isargeblos konvenciis 34-e muxlidan gamomdi-
nare, sakuTari individualuri uflebiT, piradi saCivris Setanis Taobaze.

memkvidreTa uflebamonacvleobis farTo interpretaciam, evrosasamar-
Tlos misca SesaZlebloba aRniSnul saqmeSi daedgina, rom gardacvlili mom-
Civnis memkvidreebs SeeZloT ara marto saCivris Setana konvenciis me-5
muxlis me-3, me-4 da me-5 punqtebidan gamomdinare, aramed gaegrZelebinaT gar-
dacvlilis saqme konvenciis me-5 muxlis me-5 punqtis safuZvelze, miuxeda-
vad imisa, aRniSnuli muxliT garantirebuli zianis anazRaurebis ufleba Se-
iZleboda gamoyenebuli yofiliyo mxolod erTxel, mas Semdeg, rac am piris
mimarT sisxlis samarTalwarmoeba dasruldeboda.13

Sida samarTlebrivi dacvis saSualebebis amowurva

(35-e muxlis 1-li punqti)14

saxelmwifoTaSorisi saqme _ Georgia v. Russia (no.1)15 _ exeboda saqarTvelos
moqalaqeTa didi raodenobis dakavebas, dapatimrebasa da gaZevebas ruseTis
federaciidan 2006 wlis Semdgomaze. evrosasamarTlom daadgina, rom 2006
wlis oqtombridan, saqarTvelos moqalaqeebis dakavebis, dapatimrebisa da
gaZevebis koordinirebuli politika xorcieldeboda, romelmac administra-
ciuli praqtika gamoiwvia. Sesabamisad, strasburgis sasamarTlos mier dad-
genili precedentuli samarTlis mixedviT, Sida samarTlebrivi saSualebe-
bis amowurvis moTxovna ver gavrceldeboda.

aqedan gamomdinare, evropulma sasamarTlom aRniSna, rom araviTari safuZ-
veli ar arsebobda saqarTvelos mTavrobis mier mowodebuli monacemebis san-
doobaSi eWvis Sesatanad: saqarTvelos moqalaqeebis winaaRmdeg gamotanili
gaZevebis 4,600 gankargulebidan, daaxloebiT 2,380 piri iqna dakavebuli da
iZulebiT gaZevebuli. gansaxilveli movlenebi _ cirkularebisa da miTiTe-
bebis gamocema, masobrivi dapatimrebebi da saqarTvelos moqalaqeTa gaZeve-
ba, saqarTvelos moqalaqeTa jgufebis moskovidan Tbilisis mimarTulebiT
ganxorcielebuli reisebi da ruseTis Tanamdebobis pirTa mier skolebSi
werilebis gagzavna qarTveli moswavleebis gansazRvris mizniT _ xdeboda
2006 wlis seqtembris dasasruls/oqtombris dasawyisSi. mniSvnelovani iyo,

13 SeadareT ganCinebas saqmeze: Bruzitis v. Latvia (dec.), no. 15028/04, 26 August 2014, romelic exeboda
momCivnis disSvilis locus standi-is ararsebobas. aplikanti evrosasamarTloSi saqmis warmoebis
dros gardaicvala; misma disSvilma ganmcxadeblisgan miiRo uflebamosileba, konvenciis
me-3 muxlis safuZvelze Setanili saCivris Semdgom warmoebaSi mieRo monawileoba.

14 ix: konvenciis me-2 muxli, „sicocxlis ufleba“, Brincat and Others v. Malta, nos. 60908/11 et al., ECHR
2014 (amonaridebi).

15 Georgia v. Russia (no. 1) [GC], no. 13255/07, ECHR 2014 (amonaridebi).
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aRniSnuli movlenebis aRwerilobis, saerTaSoriso samTavrobo da arasamTav-
robo organizaciebis angariSebTan Sesabamisobis dadgena.

Sidasaxelmwifoebrivi saSualebebis efeqtianobisa da xelmisawvdomobis sa-
kiTxis mxriv, romelic SeiZleba damatebiT mtkicebulebad CaiTvalos, admi-
nistraciuli praqtikis arseboba/ararsebobis TematikasTan mimarTebiT, ev-
rosasamarTlos winaSe arsebuli faqtobrivi garemoebebi miuTiTebda, rom
arsebobda realuri winaRobebi, saqarTvelos moqalaqeTa mier maT xelT ar-
sebuli samarTlebrivi dacvis saSualebebis gamoyenebis kuTxiT, rogorc ru-
seTis federaciis sasamarTloebSi, aseve saqarTveloSi, maTi gamoZevebis Sem-
deg. sasamarTloebSi saqarTvelos moqalaqeebi jgufebad iyvnen wardgenil-
ni. zogierTi maTgani ar iqna daSvebuli sasamarTlo darbazSi, xolo isini,
romlebic SeuSves davobdnen, rom mosamarTlis mier maTi dakiTxva gagrZel-
da sul xuTi wuTis ganmavlobaSi, faqtobrivi garemoebebis jerovani gamok-
vlevis gareSe. aRniSnul pirebs Semdgom ubrZanes sasamarTlos gadawyveti-
lebebze xelis mowera, Sinaarsobrivi mxaris gacnobis an aslis miRebis gare-
Se. maT ar hyavdaT arc Tarjimani da arc iuristi da rogorc zogadi wesi, mo-
samarTleebisa da policiis TanamSromlebs mouwodes ar gaesaCivrebinaT sa-
samarTlos gadawyvetilebebi. saqarTveloSi arsebobda praqtikuli bariere-
bi samarTlebrivi dacvis saSualebebis gamoyenebasTan dakavSirebiT, or qve-
yanas Soris arsebuli satransporto kavSirebis daxurvisa da ruseTis fede-
raciis saqarTveloSi arsebul sakonsuloSi dakavSirebasTan mimarTebiT.16

***

saqme _ Mocanu and Others v. Romania17 _ exeboda samarTalwarmoebebs, romelic
mohyva, 1990 wlis ivnisSi buqarestSi, reJimis Semdgom xelisuflebaSi myofi
pirebis winaaRmdeg gamarTuli demonstraciebis Zaladobriv darbevas. am mov-
lenebis dros, q-ni mokanus qmari Cacxriles da meore ganmcxadebeli, b-ni sto-
ika, daeqvemdebara arasaTanado mopyrobas. ganmcxadeblebi davobdnen kon-
venciis me-2 da me-3 muxlidan gamomdinare, rom mopasuxe saxelmwifom ver Se-
asrula nakisri valdebulebebi, efeqturi, miukerZoebeli da safuZvliani ga-
moZiebis Catarebis Sesaxeb, romelic uzrunvelyofda represiaSi pasuxismge-
bel pirTa identifikaciasa da dasjas. mopasuxe saxelmwifo amtkicebda, rom
momCivnebma ar amowures Sidasaxelmwifoebrivi samarTlebrivi saSualebebi,
radgan maT unda SeetanaT sarCeli samoqalaqo samarTaldarRvevisTvis sa-
xelmwifos winaaRmdeg. aqedan gamomdinare, dadga sakiTxi imis Sesaxeb, Tu ras
warmoadgens adekvaturi Sidasaxelmwifoebrivi saSualebebi konvenciis 35-e
muxlis 1-li punqtis mixedviT, me-2 da me-3 muxlebis materialuri da proce-
duruli aspeqtebis savaraudo darRvevasTan dakavSirebiT, saxelmwifo mo-
xeleebis mier, konkretul SemTxvevaSi Zalis ukanono gamoyenebis Sesaxeb.

1 6 Georgia v. Russia (no. 1) [GC], no. 13255/07 saqmeze, evrosasamarTlos gadawyvetilebis Tanaxmad,
dairRva konvenciis calke aRebuli me-3 da me-5 muxlebi, aseve dadginda aRniSnuli muxlebis
darRveva konvenciis me-13 muxlTan erTobliobaSi; amas garda, gadawyvetilebis mixedviT,
dairRva evrokonvenciis me-4 damatebiTi oqmis me-4 muxli. sasamarTlom aRniSna, rom ar
darRveula konvenciis me-8 muxli, 1-li damatebiTi oqmis 1-li da me-2 muxlebi, aseve, me-7
damatebiTi oqmis 1-li muxli.

1 7 Mocanu and Others v. Romania [GC], nos. 10865/09, 45886/07 and 32431/08, ECHR 2014 (amonaridebi).
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didma palatam gaimeora am sferoSi gamoyenebadi zogadi principebi da ganac-
xada, rom saxelmwifo moxeleebis mier moxda Zalis ukanono gamoyeneba _ ub-
ralo gadacdomis, umoqmedobis Tu daudevrobis sapirispirod _ samoqalaqo
da administraciuli samarTalwarmoeba mimarTuli iyo mxolod zianis anaz-
Raurebis uzrunvelyofaze; pasuxismgebel pirTa identifikaciisa da dasjis
magivrad, konvenciis me-2 da me-3 muxlebis materialuri aspeqtebis mxedve-
lobaSi miRebiT, adekvaturi da efeqturi samarTlebrivi dacvis saSualebebi
momCivanTa dakmayofilebis mizniT ar arsebobda. aRniSnul saqmeSi, ganmcxa-
deblebis saCivrebi exeboda saxelmwifos procedurul valdebulebas zemoT
mocemuli muxlebidan gamomdinare, gaegrZelebinaT gamoZieba, romelic uz-
runvelyofda im pasuxismgebel pirTa identifikaciasa da dasjas, romlebmac
moaxdines Zalis ukanono gamoyeneba. didma palatam daadgina, rom aRniSnuli
miesadageboda saxelmwifos pozitiur valdebulebas, Caetarebina efeqturi
gamoZieba, romelic moCvenebiTi iqneboda, Tu momCivani iZulebuli gaxdebo-
da sarCeli Seetana mxolod zianis anazRaurebis mizniT. Sesabamisad, evrosa-
samarTlom uaryo saxelmwifos winaswari ganacxadi, SidasamarTlebrivi sa-
Sualebebis amowurvis savaraudo darRvevasTan dakavSirebiT.

eqvsTviani vada (35-e muxlis 1-li punqti)

zemoT aRniSnul saqmeSi _ Mocanu and Others _ erT-erTi momCivani, b-ni stoika
davobda, rom igi daapatimres da daeqvemdebara arasaTanado mopyrobas po-
liciis TanamSromlebis mier. aRniSnul Zaladobriv movlenebze, 1990 wels,
winaswari gamoZieba daiwyo. 11 wlis Semdeg, 2001 wels, b-nma stoikam sisxlis
samarTlis sarCeli Seitana. 2009 wels gamoZieba daixura gadawyvetilebiT _
ar dawyebuliyo devna da aRniSnuli gadawyvetileba ZalaSi darCa 2011 wlam-
de. b-ni stoikas sarCeli _ me-3 muxlis savaraudo proceduruli darRvevis
Sesaxeb _ Setanil iqna evrosasamarTloSi 2008 wels.

saqme sainteresoa imiT, rom momCivanma gamoiCina 6-Tviani vadis wesTan da-
kavSirebuli gulmodginebis maRali xarisxi, maSin, roca misi saCivari exebo-
da arasaTanado mopyrobis faqtis araefeqtur gamoZiebas.

mopasuxe saxelmwifo acxadebda, rom sarCeli vadis darRveviT iyo Setanili,
radgan b-ni stoika 1990 wlis Semdeg, 11 wlis dagvianebiT Caeba sisxlis samar-
Tlis saqmeSi da daayovna sarCelis Setana sasamarTloSi. momCivanma axsna, rom
igi dazaralebulad grZnobda Tavs, rogorc sakuTari janmrTelobis dazia-
nebis _ arasaTanado mopyrobis gamo, aseve im uZlurebis SegrZnebis gamo, ro-
melic man ganicada represiis msxverplTa didi raodenobisa da swrafi reagi-
rebis ararsebobis gamo Sesabamisi organoebis mxridan, romelsac SeeZlo mom-
Civnis darwmuneba da xelSewyoba saqmis Semdgomi gagrZelebis mizniT.

evrosasamarTlom aRiara, rom saxelmwifo moxeleebis mier ganxorcielebu-
li arasaTanado mopyrobiT miyenebul fsiqologiur efeqts, SesaZloa saf-
rTxe Seeqmna dazaralebulis SesaZleblobisTvis, edava erovnuli xelisuf-
lebis winaSe. am SemTxvevaSi dazaralebulTa umravlesobam ipova gambedaoba,
sarCeli Seetana erovnul organoebSi, gamoZiebis procesebSi 1998 da 2000
wlebSi ganviTarebuli movlenebis Semdeg. saqmis gansakuTrebuli garemoe-
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bebis gamo, b-ni stoikas daucvelobisa da uZlurebis SegrZneba, romelic sa-
erTo iyo mravali wlis ganmavlobaSi sarCelis Setanis momlodine yvela da-
zaralebuli adamianisTvis, warmoadgenda damajerebel da misaReb axsnas 1990-
2001 wlebSi b-ni stoikas umoqmedobis Sesaxeb (agreTve, ixileT saqme _ also El-
Masri v. the former Yugoslav Republic of Macedonia18). garda amisa, saCivris dagvia-
nebiT Setana gamoZiebas ar aferxebda.

miuxedavad imisa, rom ganmcxadebelma saCivari evrosasamarTloSi waradgina
sisxlis samarTlis sarCelis Setanidan 7 wlis Semdeg, evropulma sasamar-
Tlom daadgina, rom momCivani umoqmedod ar yofila, radgan igi regularu-
lad iTxovda informacias saqmis mimdinareobis Sesaxeb; mas SeeZlo legiti-
murad mieCnia, rom gamoZieba efeqturi iyo; da mas SeeZlo gonivrulad dalo-
deboda aRniSnulis Sedegs, radgan arsebobda realuri SesaZlebloba imisa,
rom sagamoZiebo zomebi win wasuliyo. Sesabamisad, saCivari vadis darRveviT
ar Sesula.

***

gadawyvetileba saqmeze _ Sokolov and Others v. Serbia19 _ exeboda saxelmwifos
kuTvnili kompaniis valebis Sesaxeb gadawyvetilebis aRusruleblobas da eq-
vsTviani vadis wesis gamoyenebas. ganmcxadeblebma miiRes saboloo gadawyve-
tilebebi kompaniis winaaRmdeg, romelic avaldebulebda mas gadaexada mom-
CivnebisTvis saxelfaso davalianebebi, xarjebi da gasavlebi. sabolood, mom-
Civnebma ver uzrunvelyves maTi fuladi saxsrebis miReba, radgan kompania
gakotrda da sasamarTlom iuridiuli piris likvidaciis Sesaxeb gadawyveti-
leba miiRo. aRniSnuli faqti saboloo gaxda 2008 wlis 3 ivliss, roca igi ga-
moqveynda oficialur beWdviT organoSi.

ganmcxadeblebma Seitanes saCivrebi serbeTis winaaRmdeg 2010 wlis 20 maiss,
davobdnen ra, saxelmwifos mxridan konvenciis me-6 muxlisa da pirveli dama-
tebiTi oqmis 1-li muxlis darRvevas im argumentiT, rom saxelmwifom ver uz-
runvelyo gadawyvetilebebis srulad aRsruleba maT sasargeblod.

gadawyvetileba sainteresoa imiT, rom evrosasamarTlom ar daakmayofila
momCivanTa ganacxadi eqvsTviani vadis Sesaxeb. damkvidrebuli precedentu-
li samarTlis mixedviT, saboloo gadawyvetilebis aRusrulebloba saxel-
mwifos winaaRmdeg arsebuli valebis Taobaze an rogorc aRniSnul saqmeSi
moxda, saxelmwifos qveS arsebuli iuridiuli pirebis valdebuleba _ samar-
Tlebrivi dacvis Sidasaxelmwifoebrivi saSualebebis ararsebobis pirobeb-
Si _ konvenciis gangrZobad darRvevas warmoadgens, romelic eqvsTvian va-
das anacvlebs (ix., magaliTad, saqme Iatridis v. Greece20). aRniSnuli ar aZlevs
saxelmwifos imis uflebas, rom miuTiTos sakuTari resursebis naklebobaze
an masze damokidebuli movaleebis valauvalobaze, raTa gaamarTlos gadaw-
yvetilebis aRusrulebloba, radgan amis Semdeg saxelmwifo pasuxismgebelia
gadauxdelobaze. Tumca, momCivanTa SemTxvevaSi, evrosasamarTlom daadgi-
na, rom gangrZobadi dro ver gadadebda eqvsTviani vadis gamoyenebas ganu-

1 8 El-Masri v. the former Yugoslav Republic of Macedonia [GC], no. 39630/09, § 142, ECHR 2012.
1 9 Sokolov and Others v. Serbia (dec.), nos. 30859/10 et al., 14 January 2014.
2 0 Iatridis v. Greece [GC], no. 31107/96, § 50, ECHR 1999-II.
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sazRvreli droiT. strasburgis sasamarTlom mxedvelobaSi miiRo erovnuli
kanoni, romlis mixedviT, gakotrebis warmoebis dasrulebis Semdeg, movale
kompania aRar CaiTvleboda valdebulad misi valebis gadaxdisTvis da saxel-
mwifo aRar iyo valdebuli edava movale kompaniis saxelmwifo kuTvnilebas-
Tan dakavSirebiT. am kuTxiT, adamianis uflebaTa evropulma sasamarTlom da-
adgina, rom momCivnebi ufro metad gulmodgineebi unda yofiliyvnen da unda
SeetanaT saCivrebi 2008 wlis 3 ivlisamde, vidre valauvalobis Sesaxeb gadaw-
yvetileba saboloo gaxdeboda. im etapze, ganmcxadeblebisTvis cxadi unda
yofiliyo, rom ar arsebobda erovnuli samarTlis safuZvelze, realuri per-
speqtiva xelsayreli Sedegis dadgomis Sesaxeb momCivnebis danarCeni sarCe-
lis gadawyvetasTan mimarTebiT. sainteresoa, rom evropulma sasamarTlom
Tavis dasabuTebaSi aRniSna is sxva garemoebebi, rodesac momCivans, ganacxa-
dis Setanis eqvsTviani vadis gasabaTileblad, ar SeeZlo moeTxova mdgoma-
reobis gagrZeleba, gansakuTrebiT im SemTxvevaSi, rodesac gauCinarebis saq-
meSi aplikantma keTilsindisiereba ver gamoavlina (Varnava and Others v. Tur-
key21).

***

2014 wlis 1 ianvridan adamianis uflebaTa evropuli sasamarTlos wesdebis
47-e muxlSi ganxorcielebuli cvlilebebis Sedegad, strasburgis sasamar-
TloSi saCivris wardgenis formaluri moTxovnebi gamkacrda. evrosasamar-
TlosTvis gagzavnili saCivris formebi unda Seicavdes yvela aucilebel in-
formacias da mas Tan unda axldes Sesabamisi dokumentebis aslebi. aRniSnuli
formalobebi 35-e muxlis 1-li punqtiT gaTvaliswinebuli eqvsTviani xandaz-
mulobis vadis gamoTvlasTan aris dakavSirebuli; am muxlis miznebisaTvis
drois mimdinareoba Sewydeba mas Semdeg, rac reglamentis 47-e muxlis yvela
moTxovna dakmayofildeba.

gadawyvetileba saqmeze _ Malysh and Ivanin v. Ukraine22 _ cxadyofs, Tu rogor
moqmedebs axali wesebi praqtikaSi.

momCivnebs evrosasamarTlom droulad acnoba, rom maTi Tavdapirveli war-
dgineba ar iyo srulyofili da rom eqvsTviani vada SeCerdeboda mxolod mas
Semdeg, rodesac sruli saCivari gaigzavneboda. miuxedavad amisa, pirvelma
momCivanma, axsna-ganmartebis gareSe, dadgenil droSi ver uzrunvelyo Sida
samarTlebrivi dacvis saSualebebis amowurvis damadasturebeli dokumen-
tebis aslebis wardgena. miuxedavad meore momCivnis mtkicebisa, rom mas sa-
Civris momzadebisas sirTuleebi Sexvda, aRniSnuli ar iyo dadasturebuli an
gamyarebuli argumentebiT da strasburgis sasamarTlom daadgina, rom mas
moTxovnebis SeusruleblobisaTvis ar warmoudgenia `adekvaturi axsna-gan-
marteba~, reglamentis 47-e muxlis 5.1 punqtis `a~ qvepunqtis mniSvnelobis
farglebSi. Sesabamisad, orive saCivari dauSveblad iqna cnobili xandazmu-
lobis safuZvelze.

2 1 Varnava and Others v. Turkey [GC], nos. 16064/90 et al., §§ 159-72, ECHR 2009.
2 2 Malysh and Ivanin v. Ukraine (dec.), nos. 40139/14 and 41418/14, 9 September 2014.
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`ZiriTadi~ uflebebi

sicocxlis ufleba (muxli 2)

sicocxlis dacvis valdebuleba

gadawyvetileba zemoT aRniSnul saqmeze _ Centre for Legal Resources on behalf
of Valentin Campeanu v. Romania23 _ exeboda boSuri warmoSobis axalgazrda mama-
kacs, romelic dabadebisas miatoves. igi daavadebuli iyo aiv infeqciiTa da
mZime fsiqikuri darRvevebiT. is 18 wlis asakSi gardaicvala fsiqiatriul sa-
avadmyofoSi, romelic ar iyo aRniSnuli infeqciis mkurnalobisTvis Sesaba-
misad aRWurvili. mamakaci cxovrobda sxvadasxva saxelmwifo dawesebuleba-
Si. aRniSnuli piris gardacvalebamde cota xniT adre, misi fsiqikuri da fi-
zikuri mdgomareoba mkveTrad gauaresda. igi ar ikvebeboda sakmarisad, ar
utardeboda saTanado mkurnaloba da misi yoveldRiuri cxovrebis pirobebi
gausaZlisad iqna miCneuli.

evropulma sasamarTlom xazi gausva saxelmwifos pozitiuri valdebulebis
masStabs im mowyvladi piris mkurnalobasa da movlasTan dakavSirebiT, ro-
melmac mTeli Tavisi cxovreba saxelmwifo mzrunvelobis qveS gaatara. ev-
rosasamarTlom Seiswavla im gadawyvetilebis miRebis procesi, romelic b-
ni kampeanus saTanado mkurnalobasa da zrunvaze iyo pasuxismgebeli. evro-
pulma sasamarTlom, agreTve, ganixila aRniSnuli piris individualuri mdgo-
mareoba im fsiqiatriuli saavadmyofos pirobebis zogad konteqstSi, sadac
igi gardaicvala. im dros sxvadasxva saerTaSoriso organoebis angariSebis,
maT Soris, wamebisa da araadamianuri an Rirsebis Semlaxveli mopyrobisa Tu
dasjis sawinaaRmdego evropuli komitetis (CPT) fonze, rumineTis xelisuf-
lebam aRiara gaTbobisa da wylis sistemasTan, cxovrebisa da sanitariis pi-
robebTan da samedicino momsaxurebasTan dakavSirebuli xarvezebi. Sesaba-
misad, isini srulad iyvnen informirebulni im mZime situaciis Sesaxeb, rac
zamTarSi ramdenime piris gardacvalebis mizezi gaxda. aqedan gamomdinare,
b-ni kampeanus aRniSnul saavadmyofoSi moTavseba, miuxedavad misi mowyvla-
dobis umaRlesi xarisxisa, aragonivrul safrTxes qmnida misi sicocxlisTvis
(Svilebis msgavs pirobebSi gardacvalebasTan dakavSirebiT ixileT saqme
Nencheva and Others v. Bulgaria24). garda konvenciis me-2 muxlis arsebiTi aspeq-
tis darRvevisa, sasamarTlom daadgina, rom arsebobda proceduruli dar-
Rvevac, xelisuflebis organoebma ver uzrunvelyves gardacvalebis gare-
moebebis gamorkveva da Sesabamisad, pasuxismgebel pirTa identificireba.

***

saqmeSi _ Marro and Others v. Italy25 _ momCivnis vaJi da Zma gardaicvalnen sapa-
timroSi, narkotikuli saSualebebis gadaWarbebuli dozis gamo. is narkomani
iyo, magram daarwmuna Tavisuflebis aRkveTis dawesebulebis xelmZRvanelo-
ba, rom igi aRar iqneboda wamaldamokidebuli. cixeSi yofnis periodSi, aRniS-

2 3 Centre for Legal Resources on behalf of Valentin Campeanu, supra note 10.
2 4 Nencheva and Others v. Bulgaria, no. 48609/06, 18 June 2013.
2 5 Marro and Others v. Italy (dec.), no. 29100/07, 8 April 2014.
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nuli piri ar amJRavnebda narkotikebze damokidebulebis an fsiqikuri prob-
lemebis niSnebs. misi Tanamesakne dadebiTad Sefasda narkologiuri Semowme-
bis Sedegad da faqtobrivad, narkotikuli saSualebebis vaWrobaSi bralde-
bulad cnes.

gadawyvetileba sainteresoa, radgan igi yuradRebas amaxvilebs saxelmwifos
pozitiur valdebulebaze, sapatimroebSi narkodamokidebul pirTa sicoc-
xlis dacvis Sesaxeb, evrokonvenciis me-2 muxlidan gamomdinare. evrosasa-
marTlom aRniSna is faqti, rom gardacvlil patimars wvdoma hqonda ukanono
narkotikul saSualebebze, ar SeiZleba TavisTavad CaiTvalos me-2 muxlidan
gamomdinare arsebuli pozitiuri valdebulebebis darRvevad. strasburgis
sasamarTlom xazi gausva imas, rom saxelisuflebo organoebi valdebulni
arian, miiRon zomebi narkotikebiT ukanono vaWrobis winaaRmdeg, miT ufro
iseT usafrTxo garemoSi, rogoric aris sapatimro. Tumca, es ar unda iqnes
ganmartebuli, rogorc absoluturi valdebuleba da xelisuflebas ar SeiZ-
leba moeTxovos imis uzrunvelyofa, rom nebismier garemoebaSi, sapatimro-
Si narkotikebi ar SeaRwevs an maTi brunva ar moxdeba. xelisuflebis organo-
ebi sargebloben diskreciis garkveuli xarisxiT, Tu rogor moaxdenen cixe-
Si narkotikebis brunvisa da moxmarebis Tavidan acilebas.

saqmis faqtobrivi garemoebebis fonze, sasamarTlom daadgina, rom xelisuf-
lebam ganaxorciela konvenciis me-2 muxliT gaTvaliswinebuli masze dakis-
rebuli valdebuleba, mxedvelobaSi miiRo ra is sxvadasxva zoma, romelic ga-
naxorciela cixis administraciam, raTa Tavidan aecilebinaT narkotikebis
sapatimroSi Setana da imis gaTvaliswinebiT, rom gardacvlili piris qceva
ar moiTxovda xelisuflebis organoebis mier raime konkretuli zomebis mi-
Rebas, raTa Tavidan aecilebinaT am piris narkotikebTan wvdoma. miuxedavad
imisa, rom Tanasaknelis narkologiuri Semowmeba dadebiTi pasuxiT dasrul-
da, SeuZlebelia mizezobrivi kavSiris dadgena mis mier narkotikebis miRebis
SesaZleblobasa da gadaWarbebuli dozis gamo b-ni maros gardacvalebasTan
mimarTebiT.

***

zemoT aRniSnuli gadawyvetileba saqmeze _ Brincat and Others26 _ exeboda sa-
muSao adgilze azbestis zemoqmedebas TanamSromlebze. momCivnebi davobdnen
ZiriTadad konvenciis me-2 da me-8 muxlebidan gamomdinare, rom maT janmrTe-
lobas seriozuli ziani miadga azbestis zemoqmedebis Sedegad, muSaobdnen
saxelmwifos gemTsaSen qarxanaSi _ 1950/1960 wlebidan 2000-iani wlebis da-
sawyisamde. erT-erTi momCivani A, gardaicvala azbestisgan gamowveuli sim-
sivniT, 2006 wels. igi muSaobda gemTsaSen qarxanaSi 1959 wlidan 1974 wlamde.
misma colma da Svilebma saCivari Seitanes gardacvlili piris saxeliT.

evrosasamarTlom daadgina, rom A-s mimarT adgili hqonda konvenciis me-2
muxlis darRvevas, xolo sxva ganmcxadeblebis mimarT ki _ me-8 muxlis dar-
Rvevas, romlebmac ver SeZles imis dasabuTeba, rom isini sicocxlisTvis sa-
SiSi daavadebiT itanjebodnen. gadawyvetileba sainteresoa ramdenime mize-
zis gamo.

2 6 Brincat and Others, supra note 13.
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saxelmwifos ganacxadTan mimarTebiT _ Sida samarTlebrivi saSualebebis ar
amowurvasTan dakavSirebiT _ strasburgis sasamarTlom daadgina, rom kon-
venciis me-2 da me-3 muxlebis darRvevis SemTxvevaSi, kompensacia aramateri-
aluri zianis anazRaurebis mizniT xelmisawvdomi unda iyos, rogorc erT-
erTi saSualeba zianis anazRaurebis SesaZlo sxva saSualebebs Soris. evrosa-
samarTlosTvis msgavsi ram aseve Seesabameboda momCivanTa ganacxads, kon-
venciis me-8 muxlTan dakavSirebiT, romelic mWidrod ukavSirdeboda aRniS-
nul debulebebs. Sesabamisad, evropulma sasamarTlom ar gaiziara xelisuf-
lebis argumenti, rom ar arsebobda saxelmwifos zogadi an absoluturi val-
debuleba msgavs saqmeebSi aramaterialuri zianis anazRaurebis Sesaxeb. xe-
lisufleba, erovnuli sasamarTloebis msgavsad, eyrdnoboda gadawyvetile-
bas saqmeze _ „Zavoloka v. Latvia“27. evrosasamarTlom miuTiTa, rom aRniSnuli
warmoadgenda Zavoloka-s saqmis farTo gagebas, radgan am gadawyvetilebaSi
dadginda _ aramaterialuri zianis anazRaurebis uflebis ararseboba, aRniS-
nuli saqmis konkretuli garemoebebidan gamomdinare. kerZod, momCivnis qa-
liSvili gardaicvala avtosagzao SemTxvevis Sedegad, mesame piris daudev-
robis gamo da aRniSnuli ar warmoadgenda saxelmwifos pirdapir an arapir-
dapir pasuxismgeblobas. es saqme gansxvavebuli unda yofiliyo zemoT
aRniSnuli saqmisgan.

evrosasamarTlom daadgina, rom konvenciis me-2 muxlidan gamomdinare, si-
cocxlis uflebis dacvis valdebuleba gamoiyeneboda sajaro samsaxurSi az-
bestis adamianis janmrTelobaze gavlenasTan mimarTebiT (ixileT saqme
Oneryildiz v. Turkey28).

A-s ojaxs SeeZlo dayrdnoboda konvenciis me-2 muxls, radgan samedicino in-
formaciis safuZvelze, A-s sikvdili savaraudod gamowveuli iyo azbestis
zemoqmedebiT da gardacvlili piri, garkveuli periodis ganmavlobaSi, ga-
nicdida azbestis gavlenas gemTsaSen qarxanaSi muSaobisas. meore mxriv, sxva
momCivnebis mier mowodebuli samedicino informacia, miuxedavad imisa, rom
amtkicebdnen azbestis uaryofiT gavlenas maT janmrTelobaze, ar adastu-
rebda simsivnis gardauval arsebobas an imas, rom isini itanjebodnen sicoc-
xlisTvis saSiSi pirobebiT. Sesabamisad, am SemTxvevaSi, konvenciis me-2 mux-
li ar gamoiyeneboda. miuxedavad amisa, sasamarTlom aRniSna, rom me-2 muxli-
dan momdinare pozitiuri valdebulebebis masStabi, mniSvnelovnad faravda
konvenciis me-8 muxlidan gamomdinare valdebulebebis farglebs (iqve, 90-e
da 160-e punqtebi). momCivanTa pirad da ojaxur cxovrebaze naTlad aisaxebo-
da azbestis zemoqmedeba. am kuTxiT, mizanSewonili iyo aRniSnuli aplikante-
bis ganacxadebis ganxilva konvenciis me-8 muxlidan gamomdinare (eyrdnobo-
da ra gadawyvetilebas saqmeze Roche v. the United Kingdom29).

evrosasamarTlom dasZina konvenciis me-2 da me-8 muxlebs Soris arsebuli
saerTo xasiaTi, romelic saxelmwifos pozitiuri valdebulebebis Sinaarsi-
dan da praqtikuli da sxva zomebis miRebidan gamomdinareobda, am muxlebiT
garantirebuli uflebebis pativiscemis mizniT (ixileT zemoT aRniSnuli saq-

2 7 Zavoloka v. Latvia, no. 58447/00, § 40, 7 July 2009.
2 8 Oneryildiz v. Turkey [GC], no. 48939/99, § 71, ECHR 2004-XII
2 9 Roche v. the United Kingdom [GC], no. 32555/96, §§ 155-56, ECHR 2005-X
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meebi _ Oneryildiz, Budayeva and Others v. Russia30 da Vilnes and Others v. Norway31).
amitom, strasburgis sasamarTlom Caatara mis winaSe arsebuli problemuri
sakiTxis globaluri mimoxilva, kerZod, xelisuflebam icoda an unda scod-
noda Tu ara azbestis zemoqmedebisgan gamowveuli safrTxeebi im droisaT-
vis (evrosasamarTlosTvis, es iyo adreuli 1970-iani wlebidan) da dadebiTi
pasuxis SemTxvevaSi, sakmarisi prevenciuli zomebi iqna Tu ara miRebuli, ris-
kis qveS myof pirTa dasacavad. im dros arsebuli codnisa da saxelmwifo or-
ganoebis reagirebis Sefasebis analizi _ normatiuli da sxva _ SeiZleba Seda-
rebul iqnes zemoT aRniSnul saqmeebSi _ O’Keeffe v. Ireland32 da Vilnes and Oth-
ers _ dadgenil midgomebTan). evrosasamarTlom daaskvna, rom safrTxis seri-
ozulobidan gamomdinare, saxelmwifos mier saSualebebis arCevis Sefasebis
farglebis miuxedavad, xelisuflebam aRniSnul saqmeSi ver uzrunvelyo po-
zitiuri valdebulebebis Sesruleba, kanonmdeblobis an sxva praqtikuli Ro-
nisZiebebis farglebSi, konvenciis me-2 (A-sTan mimarTebiT) da me-8 muxlebis
(danarCeni momCivnebis mimarTebiT) mniSvnelobidan gamomdinare.

efeqturi gamoZieba

gadawyvetileba saqmeze _ Jelic v. Croatia33 _ exeboda omis danaSaulis gamoZie-
bis efeqturobas. 1991 wlis noemberSi, momCivnis qmari, romelic warmoSobiT
serbi iyo, niRbianma da SeiaraRebulma pirebma sakuTari saxlidan gadaiyvanes
sisakSi (xorvatia). mogvianebiT igi gardacvlili ipoves. 1992-1999 wlebSi, am
mkvlelobis gamosaZieblad arc erTi nabiji ar gadadgmula. amis Semdeg saga-
moZiebo organoebma dakiTxes ramdenime mowme, romlebmac ganacxades, rom
maT SeeZloT ganmcxadeblis meuRlis mkvlelobaSi uSualod monawile pire-
bis identificireba. rogorc aRmoCnda, sagamoZiebo organoebi ar daefuZnen
aRniSnul wyaroebs. Tumca, im dros policiis maRali rangis ramdenime Tanam-
Sromeli wardga sasamarTlos winaSe; sisakis teritoriis policiis meTauri,
sabolood msjavrdebuli iqna omis danaSaulebSi mSvidobiani mosaxleobis wi-
naaRmdeg, radgan man neba darTo warmoSobiT serbi pirebis mkvlelobas da
ver uzrunvelyo adekvaturi zomebis miReba aseTi danaSaulebis Tavidan asa-
cileblad.

evropuli konvenciiT gaTvaliswinebuli samarTalwarmoebis dros, momCiva-
ni davobda Tavisi qmris mkvlelobas da gamoZiebis araadekvaturobas.

saqmeze _ Janowiec and Others v. Russia34 _ dadgenil principebze miTiTebiT,
evrosasamarTlom daaskvna, rom misi iurisdiqcia drois mixedviT faravda
braldebis mxolod ukanasknel aspeqts.

strasburgis sasamarTlom daadgina konvenciis me-2 muxlis proceduruli
mxaris darRveva. daskvna ZiriTadad efuZneboda, ganmcxadeblis meuRlis

3 0 Budayeva and Others v. Russia, nos. 15339/02 et al., § 146, ECHR 2008 (amonaridebi).
3 1 Vilnes and Others v. Norway, nos. 52806/09 and 22703/10, § 220, 5 December 2013.
3 2 O’Keeffe v. Ireland [GC], no. 35810/09, ECHR 2014 (amonaridebi).
3 3 Jelic v. Croatia, no. 57856/11, 12 June 2014.
3 4 Janowiec and Others v. Russia [GC], nos. 55508/07 and 29520/09, ECHR 2013.
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mkvlelobis garemoebebTan dakavSirebiT, xelisuflebis organoebis mier
adekvaturi da efeqturi gamoZiebis warmoebis ganuxorcieleblobas. evro-
sasamarTlom yuradReba gaamaxvila im faqtze, rom saxelmwifom ar gamoiyena
sando wyaro, romelsac SeeZlo mkvlelobis uSualo damnaSaveebis identifi-
cireba. is faqti, rom xelisufleba im dros CarTuli iyo xorvatiis omis dros
momxdar sxva pirTa mkvlelobebis mraval gamoZiebaSi, ar aTavisuflebda mas
msgavsi wyaroebis gamoyenebisagan. adamianis uflebaTa evropuli sasamarT-
los dadgenilebiT rodesac Sesabamisi organoebisTvis micemul iqna poten-
ciuri damnaSaveebis saxelebi sando mowmeebis mier, romelTagan zogierTi
pirdapiri mowme iyo, saxelisuflebo organoebi valdebulni iyvnen, mieRoT
Sesabamisi zomebi aRniSnuli damnaSaveebis marTlmsajulebis winaSe warsad-
genad. arc erTi gamonaklisi garemoeba ar warudgenia saxelmwifos evropul
sasamarTloSi wyaros gamouyeneblobis gamo, rac Zirs uTxrida rogorc mom-
Civnis uflebas daedgina samarTali _ sasjelis saxiT gardacvlili meuRlis
gamo, aseve sisxlis samarTlis Semakavebeli funqciidan gamomdinare. am kuT-
xiT, aRniSnuli saqme gansxvavdeba evropuli sasamarTlos bolo gadawyveti-
lebisgan _ dauSveblobis Sesaxeb _ saqmeze: Gurtekin and Others v. Cyprus35 (ix.,
agreTve, Palic v. Bosnia and Herzegovina36).

saqme aRsaniSnavia imiT, Tu rogor ganixila evrosasamarTlom is argumenti,
rom dRis bolos policiis maRali Tanamdebobis piri msjavrdebuli iyo omis
danaSaulebSi mSvidobiani mosaxleobis winaaRmdeg. pirveli, rac yvelaze mniS-
vnelovania konvenciis me-2 muxlidan gamomdinare, ufrosi (brZanebis gamcemi)
piris pasuxismgebloba; evropulma sasamarTlom ganacxada, rom „aRniSnul
SemTxvevaSi arsebobs naklovaneba, rac gamoZiebis efeqturobas Zirs uTxris
da romelic ver gamoswordeba mxolod brZanebis gamcemi pirebis msjavrde-
biT. xelmZRvanel pirTa dasja, radgan maT ver moaxerxes aucilebeli da go-
nivruli zomebis miReba, Tavidan aecilebinaT omis danaSaulebi an daesajaT
aRniSnuli qmedebebis ganmaxorcielebeli maTdami daqvemdebarebuli pire-
bi, ar aTavisuflebs xelqveiTebs individualuri sisxlis samarTlebrivi pa-
suxismgeblobisgan“. am daskvnis Sedegad, strasburgis sasamarTlom miuTiTa
sisxlis samarTlis saerTaSoriso sasamarTlos wesdebis (25-e muxli), ruan-
dis sisxlis samarTlis saerTaSoriso tribunalis wesdebisa (me-6 muxli) da
yofili iugoslaviis sisxlis samarTlis saerTaSoriso tribunalis wesdebis
(me-7 muxli) mniSvnelobebze.

saqme, aseve, sainteresoa imiT, rom igi exeba saxelmwifoTa saxelSekrulebo
pasuxismgeblobas post-konfliqtur/post-ratificirebis konteqstSi. miu-
xedavad imisa, rom garkveuli nebarTva SeiZleba gaices im sirTuleebis gada-
salaxad, romelic axal xelSemkvrel qveynebs konfliqturi mdgomareobidan
gamomdinare SeiZleba SeexoT, raTa uzrunvelyon efeqturi da damoukidebe-
li sagamoZiebo meqanizmebis Seqmna da omis danaSaulebTan dakavSirebuli mra-
vali saqmis ganxilva (xorvatiam gamoZieba daiwyo omis danaSaulebis savaru-
do 3,436 damnaSaveTa winaaRmdeg, omis 13,749 msxverplTa cnobis safuZvel-
ze), aseTi winaRobebi ar aTavisuflebs xelisuflebis organoebs konvenciis
me-2 muxlidan gamomdinare arsebuli proceduruli valdebulebebisgan.

3 5 Gurtekin and Others v. Cyprus (dec.), nos. 60441/13, 68206/13 and 68667/13, 11 March 2014.
3 6 Palic v. Bosnia and Herzegovina, no. 4704/04, § 65, 15 February 2011
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***

zemoT aRniSnuli saqmis _ Gurtekin and Others _ gadawyvetileba exeboda 1960-
ian wlebSi Cadenil mkvlelobebTan dakavSirebuli ganaxlebuli gamoZiebis
daxurvas. momCivnebi dakarguli kviproseli Turqebis naTesavebi iyvnen; da-
karguli pirebis neSti aRmoaCines kviprosze, gauCinarebul adamianTa gae-
ros komitetis mier Catarebuli eqshumaciis dros. momCivanTa naTesavebis
gauCinareba daTariRebulia 1963-1964 wlebSi kviprosSi mimdinare Sida kon-
fliqtiT. momCivnebi arsebiTad davobdnen maTi naTesavebis neStis aRmoCe-
nis Semdgom, am pirebis sikvdilTan dakavSirebuli gamoZiebis araefeqturo-
bis Sesaxeb. gaiTvaliswina ra mopasuxe saxelmwifos organoebis mier gamoZi-
ebis ganxorcielebis meTodi, evrosasamarTlom daaskvna, rom mopasuxe sa-
xelmwifom konvenciis me-2 muxliT dadgenili minimaluri standartebi ver
daicva.

winamdebare saqme sainteresoa mravali wliT adre momxdar movlenasTan da-
kavSirebiT ganaxlebuli gamoZiebis farglebiT da imiT, Tu rogor gansxvav-
deba gamoZiebis ganxorcielebis valdebulebis masStabi, axali mtkicebule-
bis bunebis an im informaciis mixedviT, romelic ganaxlebuli gamoZiebis war-
moebas ganapirobebs.

aplikantebi, agreTve, amtkicebdnen, rom gadawyvetileba ganaxlebuli gamo-
Ziebis dros mopovebuli mtkicebulebebis msjavris dadebisaTvis arasakma-
risi safuZvlebis Taobaze sasamarTlos mier unda yofiliyo ganxiluli. aR-
niSnuli argumentis sapasuxod, evropulma sasamarTlom ganacxada, rom kon-
venciis me-2 muxlis proceduruli valdebulebebi aucileblad ar moiTxov-
da sagamoZiebo gadawyvetilebebis sasamarTlos mier gadasinjvas. rodesac
aseTi sagamoZiebo gadawyvetilebebis sasamarTlo gadaxedva xorcieldebo-
da, uzrunvelyofili iyo angariSvaldebuleba da gamWvirvaloba.

Tumca, adamianis uflebaTa evropuli sasamarTlos funqcias ar warmoadgens
xelSemkvreli saxelmwifoebis samarTlis sistemisa da sisxlissamarTlebri-
vi gamoZiebis funqcionirebisa da maT mier gamoyenebuli RonisZiebebis gan-
sazRvra, romlebic SesaZloa, gansxvavdebodes midgomebiTa da politikiT.
arc erTi modeli ar SeiZleba savaldebulod iqnes miCneuli (ix. mutatis mutan-
dis, McKerr v. the United Kingdom37).

***

gadawyvetileba saqmeze _ Harrison and Others v. the United Kingdom38 _ Seexebo-
da, axali informaciis safuZvelze, ubedur SemTxvevasTan dakavSirebuli ga-
moZiebis ganaxlebas.

1989 wels stadionis Camongrevis Sedegad oTxmocdaTeqvsmeti fexburTis
mxardamWeri daiRupa. gardacvalebasTan dakavSirebuli gamoZieba 1991 wels
Sewyda; naficma msajulebma xmaTa umravlesobiT gamoitanes verdiqti, rom
gardacvalebis yvela faqti SemTxveviT dadga. tragediis Taobaze, 1990 wels,

3 7 McKerr v. the United Kingdom, no. 28883/95, & 143, ECHR 2001-III.
3 8 Harrison and Others v. the United Kingdom (dec.), nos. 44301/13, 44379/13 and 44384/13, 25 March 2014.



26
www.supremecourt.ge

adamianis uflebaTa evropuli sasamarTlos 20adamianis uflebaTa evropuli sasamarTlos 20adamianis uflebaTa evropuli sasamarTlos 20adamianis uflebaTa evropuli sasamarTlos 20adamianis uflebaTa evropuli sasamarTlos 201414141414 wlis SerCeul ganCinebaTa da gadawyvetilebaTa krebuli wlis SerCeul ganCinebaTa da gadawyvetilebaTa krebuli wlis SerCeul ganCinebaTa da gadawyvetilebaTa krebuli wlis SerCeul ganCinebaTa da gadawyvetilebaTa krebuli wlis SerCeul ganCinebaTa da gadawyvetilebaTa krebuli

mosamarTlis mier Catarebulma damoukidebelma gamoZiebam daadgina, rom
tragediis mTavari gamomwvevi mizezi sapolicio kontrolis ganuxorcieleb-
loba iyo. stadionze wesrigis damyarebaze pasuxismgebeli policielebis wi-
naaRmdeg im droisaTvis arc disciplinuri da arc sisxlissamarTlebrivi saq-
mis warmoeba ar dawyebula.

2012 wlis seqtemberSi, axali informaciis gamJRavnebis Semdeg, daRupulTa
ojaxis wevrebis daJinebuli moTxovniT, damoukidebelma eqspertTa jgufma
gamosca daskvna, rom stadionis gadatvirTulobis da Camongrevis riskebi
cnobili da ganWvretadi iyo; eqspertTa jgufma, agreTve, SeSfoTeba gamoxa-
ta imis Taobaze, rom ar moxda movlenebis mimarT myisieri reagireba. eqsper-
tebis mier daskvnis gamocemis Semdeg, Tavdapirveli gamoZiebis verdiqti ga-
uqmda da brZaneba gaica xelaxali gamoZiebis dawyebis Taobaze. gamoZieba 2014
wlis 31 marts daiwyo. sisxlissamarTlebrivi axali gamoZieba policielebis
mier Cadenili savaraudo gadacdomis braldebebis Taobaze Catarda.

aRniSnuli faqtebi mimdinareobda im fonze, rom momCivnebma da zogierTi
msxverplis ojaxma saCivari Seitana evrosasamarTloSi. momCivnebi, ZiriTa-
dad, amtkicebdnen, rom xelaxali gamoZiebis dawyeba adasturebda im faqts,
rom ubedur SemTxvevasTan dakavSirebiT xelisuflebis organoebs efeqtu-
ri gamoZieba arasdros CautarebiaT. isini, aseve, Ciodnen, rom maT daaxloe-
biT ocdaori weli dasWirdaT imisaTvis, rom konvenciis me-2 muxliT gaTva-
liswinebuli gamoZieba Catarebuliyo aplikantebis ojaxis wevrebis gardac-
valebis Taobaze.

evropulma sasamarTlom saCivari dauSveblad cno im safuZvliT, rom igi na-
adrevi iyo. sasamarTlom miiCnia, rom saqmeSi mTavar sakiTxs warmoadgenda,
ganaxlda Tu ara me-2 muxliT gaTvaliswinebuli gardacvalebis gamoZiebis
proceduruli valdebuleba da Tu ganaxlda, ra unda yofiliyo amgvari val-
debulebis arsi. damoukidebeli eqspertTa jgufis axali daskvnebis fonze,
evrosasamarTlom daaskvna, rom konvenciis mixedviT xelisuflebis organo-
ebi valdebulni iyvnen gaetarebinaT ganaxlebuli sagamoZiebo RonisZiebebi.
eqspertTa daskvnebi axali mtkicebulebebi iyo, romlebic eWvqveS ayenebda
Tavdapirveli gamoZiebis efeqturobas. strasburgis sasamarTlom miiCnia,
rom cota xnis win ganxorcielebuli RonisZiebebi yovlismomcveli iyo da
eqspertTa daskvnebze swraf reagirebas warmoadgenda.

winamdebare gadawyvetileba mniSvnelovania im TvalsazrisiT, rom igi adas-
turebs me-2 muxliT gaTvaliswinebuli proceduruli valdebulebis ganax-
lebas, maSin, rodesac sazogadoebaSi gavrceldeba axali mtkicebuleba an in-
formacia, romelic kiTxvis niSnis qveS ayenebs ukve damTavrebuli, adre Ca-
tarebuli gamoZiebis efeqturobas (ix. saqmeebi: Hackett v. the United Kingdom39,
Brecknell v. the United Kingdom40 da Williams v. the United Kingdom41). mniSvnelova-
nia, rom evropuli sasamarTlos mosazrebiT, winamdebare saqmeSi, maSinac ki,
Tu ar iarsebebda me-2 muxlidan gamomdinare proceduruli valdebuleba,

3 9 Hackett v. the United Kingdom (dec.), no. 34698/04, 10 May 2005.
4 0 Brecknell v. the United Kingdom, no. 32457/04, 27 November 2007.
4 1 Williams v. the United Kingdom (dec.), no. 32567/06, 17 February 2009.
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mTavrobis gamWvirvalobisa da farTo gagebiT marTlmsajulebis gamo, xeli-
suflebis interesebSi iyo uzrunveleyo erovnul tragediasTan dakavSire-
buli Semdgomi ganxilva; aRniSnuli pasuxs gascemda msxverplis an maTi oja-
xis wevrebis wuxils, romlebic ukmayofiloni iyvnen erovnuli kanonmdeblo-
bis Sesabamisad ganxorcielebuli gamoZiebis SedegebiT, miuxedavad imisa, rom
tragedia mravali wlis win moxda.

aRniSnuli gadawyvetileba aseve mniSvnelovania imis gamo, rom strasburgis
sasamarTlom ar daakmayofila momCivanTa saCivari gamoZiebis ocdaoTxwli-
ani periodiT dagvianebis Sesaxeb. araswori iqneboda evrosasamarTlos mieC-
nia, rom Sesabamisi informaciuli siaxlis gavrcelebis Semdgom, gaerTiane-
buli samefosaTvis, konvenciis me-2 muxlidan gamomdinare, proceduruli
valdebulebis ganaxleba savaldebulo iyo; aRniSnuli ganpirobebuli iqne-
boda gamoZiebis Catarebis sawyisi movaleobis gagrZelebiT. saxelmwifosTvis
am valdebulebis dakisreba gaumarTlebeli iqneboda imis gaTvaliswinebiT,
rom SesaZloa, saxelmwifos pasuxismgeblobis sakiTxi damdgariyo mravali
wlis win arsebuli braleuli gaWianurebis gamo. amgvari gziT aRniSnulisTvis
ukuZalis miniWeba, mTavrobas iseTi nebayoflobiTi nabijebis gadadgmis xa-
liss daukargavda, romelsac SesaZloa, me-2 muxliT gaTvaliswinebuli pro-
ceduruli valdebulebis ganaxleba gamoewvia.

wamebis, araadamianuri an Rirsebis Semlaxveli mopyrobisa da

dasjis akrZalva

seqsualuri Zaladobisgan dacvis valdebuleba

gadawyvetileba saqmeze _ O’Keeffe v. Ireland42 _ exeboda saxelmwifos valde-
bulebas, skolis moswavleebi maswavlebelTa mxridan seqsualuri Zaladobi-
sagan daecva. 1973 wels momCivani, romelic maSin 9 wlis iyo, ramdenime Tvis
ganmavlobaSi, skolaSi, maswavleblis mxridan seqsualur Zaladobas ganic-
dida. aRniSnul periodamde ori wliT adre, mSobelma skolis mmarTvel
mRvdelTan msgavsi saCivari waradgina imave maswavleblis winaaRmdeg, Tumca
saCivari arc erTi saxelmwifo organosaTvis ar gadaugzavniaT. upasuxod dar-
Ca sxva mSoblebis mier wardgenili msgavsi xasiaTis momdevno braldebebic.
aRniSnulma maswavlebelma Tanamdeboba datova, Tumca igi pensiaze gasvlam-
de, kvlav axorcielebda pedagogiur saqmianobas. 1995 wels, mas Semdeg, rac
saxelmwifo organoebis yuradReba mipyrobil iqna aRniSnul movlenebze, da-
iwyo gamoZieba. maswavlebels brali wauyenes seqsualuri xasiaTis Zaladob-
rivi danaSaulis 386 epizodSi, romelic savaraudod ganxorcielebul iqna
TxuTmetwliani periodis ganmavlobaSi, ocdaerTi yofili moswavlis mimarT.
igi damnaSaved iqna cnobili ocdaerT msgavs braldebaSi da miesaja Tavisuf-
lebis aRkveTa. momCivanma maswavleblis, ganaTlebis departamentisa da sa-
xelmwifos winaaRmdeg waradgina samoqalaqo sarCeli da moiTxova zianis anaz-
Raureba. maswavlebels daekisra zianis anazRaureba, Tumca sasamarTlom da-
adgina, rom saxelmwifo ver iqneboda pasuxismgebeli im qmedebebisTvis, ra-

4 2 O’Keeffe, supra note 30.
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Sic mas brali edeboda.

momCivani davobda, rom movlenebis ganxorcielebis dros irlandiaSi moq-
medma dawyebiTi ganaTlebis sistemam ver daicva igi 1973 wels Cadenili seq-
sualuri Zaladobisagan. aplikanti Cioda, rom mas ar hqonda efeqtiani Sida
samarTlebrivi dacvis saSualeba, romlis meSveobiTac is gaasaCivrebda am-
gvari qmedebebisagan saxelmwifos mier mis daucvelobas.

gadawyvetileba mniSvnelovania im TvalsazrisiT, rom dawyebiTi ganaTle-
bis konteqstSi is exeba saxelmwifos pozitiur valdebulebas, daicvas bav-
Svebi seqsualuri Zaladobisagan da efeqturi SidasamarTlebrivi dacvis uz-
runvelyofis moTxovnas, romlis meSveobiTac SesaZlebeli iqneba saxelmwi-
fos mier dacvis ganuxorcieleblobis gasaCivreba.

maswavleblis mier ganxorcielebuli amgvari sastiki mopyrobis gamo, saxel-
mwifos pasuxismgeblobis sakiTxi evrosasamarTlos msjelobis mTavari sa-
gani iyo. aRniSnuli msjeloba eyrdnoboda or ZiriTad sakiTxs: (i) danaSaulis
Cadenis dros, saxelmwifo unda yofiliyo Tu ara saqmis kursSi skolebSi aras-
rulwlovanTa mimarT seqsualuri Zaladobis ganxorcielebis riskebis Sesa-
xeb da (ii) iTvaliswinebda Tu ara saxelmwifos samarTlebrivi sistema amgvari
mopyrobis sawinaaRmdegod adekvatur dacvas skolis moswavleebisaTvis.

evropulma sasamarTlom xazi gausva, rom arasrulwlovanTa seqsualuri Za-
ladobis prevencia saWiroebda samarTaldacviTi meqanizmiT gamyarebul
efeqtur sisxlissamarTlebriv debulebebs, romlebic unda Seicavdes nebis-
mieri sastiki mopyrobis aRmoCenisa da gancxadebis meqanizmebs. konvencii-
dan gamomdinare saxelmwifos pasuxismgeblobis sakiTxi dadgeboda Tu saxel-
mwifo ver uzrunvelyofda gonivruli nabijebis gadadgmas, romelic miznad
isaxavda movlenebis mimdinareobis Secvlis an gamowveuli zianis Semcirebis
realur gegmas. is faqti, rom ganaTleba saxelmwifos mmarTvelobis qveS ar
eqceoda, ar gamoricxavda mis valdebulebebs (aRniSnul skolas marTavda ker-
Zo dawesebuleba da saxelmwifo kontrols ar eqvemdebareboda).

evrosasamarTlom daadgina, rom sajaro xelisuflebas arasrulwlovanTa
araadamianuri mopyrobisagan dacvis pozitiuri valdebuleba ekisreboda; mo-
valeoba, romelic dawyebiTi ganaTlebis konteqstSi, arsebiTi mniSvnelobis
iyo. winamdebare saqmeSi, aRniSnuli valdebuleba 1973 wels ganxorcielebu-
li movlenebis dros ukve arsebobda. strasburgis sasamarTlom aRniSna, rom
irlandiaSi Catarebuli sajaro gamoZiebebi moicavda srulwlovnebis mier
arasrulwlovnebis winaaRmdeg ganxorcielebuli seqsualuri Zaladobis Se-
saxeb didi raodenobis braldebebs. am konteqstSi miCneul unda iqnes, rom
saxelmwifo informirebuli iyo problemis moculobis Sesaxeb. Tumca, msgavsi
Zaladobis riskebis winaaRmdeg mas ar gautarebia saxelmwifo kontrolis ra-
ime efeqturi meqanizmi. piriqiT, saxelmwifom SeinarCuna iseTi sistema, ro-
melic skolis kerZo mmarTvels nebas rTavda, ar mieRo zomebi mopasuxe mas-
wavleblis winaaRmdeg seqsualuri Zaladobis Taobaze wardgenili Tavdapir-
veli saCivrebis Sesaswavlad da Sesabamisad, aRniSnul maswavlebels aplikan-
tze Zaladobis ganxorcielebis saSualebas aZlevda. evropulma sasamarTlom,
saxelmwifos mier momCivnis dacvis ganuxorcieleblobis safuZvelze, me-3
muxlis materialur-samarTlebrivi aspeqtis darRveva daadgina. mocemul
saqmeSi, saxelmwifos proceduruli valdebulebis darRveva ar damdgara.
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garda amisa, momCivans unda hqonoda xelmisawvdomi samarTlebrivi dacvis sa-
Sualeba, raTa daedgina saxelmwifos SesaZlo pasuxismgebloba mis winaaRmdeg
ganxorcielebuli Zaladobis gamo. damnaSavis sisxlissamarTlebrivi msjav-
rdeba, konvenciis me-13 muxlis mniSvnelobis farglebSi, momCivnisTvis „efeq-
tur samarTlebriv dacvis saSualebad“ ver iqneba miCneuli. winamdebare saq-
meSi mTavrobam ver warmoadgina, rom saxelmwifos winaaRmdeg arsebuli sa-
marTlebrivi dacvis saSualebebi efeqturi iyo. strasburgis sasamarTlom,
aseve, daadgina konvenciis me-13 muxlis darRveva me-3 muxlis materialur-
samarTlebriv aspeqtTan erTad, efeqturi samarTlebrivi dacvis saSualebe-
bis ararsebobis gamo, romelic momCivans SesaZleblobas aZlevda gaesaCiv-
rebina saxelmwifos mier misi daucveloba.

rkinis gisosebis gamoyeneba sasamarTloSi

gadawyvetileba saqmeze _ Svinarenko and Slyadnev v. Russia43 _ exeboda sisxlis
samarTalwarmoebis dros, rkinis gisosebSi braldebulebis moTavsebis praq-
tikas. sxdomebis dros, winaswar patimrobaSi myofi momCivnebi garSemor-
tymulni iyvnen gisosebiT da rkinis kostruqciebiT, gisosebs ki policiis
SeiaraRebuli TanamSromlebi icavdnen. isini gisosebSi moTavsebas Rirsebis
Semlaxav mopyrobad miiCnevdnen, radgan aRniSnuli qmedebiT, sisxlis samar-
Tlis saSiS damnaSaveebad miiCneodnen, romelTac brali ukve dadgenili hqon-
daT. didi palatis gadawyvetilebam ganaviTara axali principebi, sisxlis sa-
marTalwarmoebis dros sasamarTlo darbazebSi SemzRudavi RonisZiebebis ga-
moyenebis Sesaxeb, gansakuTrebiT Tavisuflebis aRkveTis SemTxvevaSi.

evrosasamarTlom ganacxada, rom sxdomis darbazis wesrigi da usafrTxoeba
ar unda moicavdes SemzRudvel RonisZiebebs, romelic sisastikis xarisxiT
da misi arsiT SeiZleba konvenciis me-3 muxlis farglebSi moeqces. Sesabami-
sad, evropul sasamarTlos sadavo garemoebis _ sasamarTlo darbazSi, nafic-
msajulTa sasamarTlos winaSe, erT welze meti xniT gisosebSi moTavseba, maT
Soris, ramdenime yovelTviuri sxdomis dros, uamravi mowmisa da sazogadoe-
bis wevrebis TandaswrebiT, ganxilvis Semdeg unda daedgina, aRwevda Tu ara
aRniSnuli mopyroba konvenciis me-3 muxliT dadgenili sisastikis  minimalur
zRvars. winamdebare saqmeze evropulma sasamarTlom daaskvna, rom miRweul
iqna sisastikis minimaluri zRvari, kerZod, strasburgis sasamarTlom aRniS-
na, rom sasamarTlos darbazSi, procesis dros arsebuli sadavo mopyrobis
faqti, samarTliani sasamarTlos Semadgenel elementebs exeboda, kerZod, am
SemTxvevaSi, udanaSaulobis prezumfciisa da marTlmsajulebis samarTlia-
ni aRsrulebis principebs. aRniSnul Temaze, evrosasamarTlo aseve Seexo sa-
erTaSoriso wyaroebs. am konteqstSi, strasburgis sasamarTlom daadgina,
rom momCivnebs unda hqonodaT obieqturad gamarTlebuli SiSi, rom sasamar-
Tlo sxdomebis dros, maTi gisosebs miRma yofna, mosamarTleebze, romleb-
sac aRniSnuli pirebis sisxlis samarTlebrivi pasuxismgeblobisa da Tavisuf-
lebis Sesaxeb gadawyvetileba unda mieRoT, uaryofiT gavlenas moaxdenda,
rogorc saSiSi pirovnebebis Sesaxeb, romlebic ukidures fizikur SezRud-
vas saWiroebdnen, rac Zirs uTxrida udanaSaulobis prezumfcias. aRniSnul

43 Svinarenko and Slyadnev v. Russia [GC], nos. 32541/08 and 43441/08, ECHR 2014 (amonaridebi).
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garemoebebs SesaZlebelia braldebul pirTa Relva da wuxili gamoewvia, imis
gaTvaliswinebiT, Tu ra mniSvnelobis sikeTe idga riskis qveS samarTalwar-
moebis dros. am pirebis sajarod gamoCena aseve uaryofiT grZnobebs iwvevda.

evrosasamarTlos mosazrebiT, am konteqstSi, aseTi gisosebis arseboba ar
SeiZleboda gamarTlebuli yofiliyo konvenciis me-3 muxlidan gamomdina-
re, rac ewinaaRmdegeboda saxelmwifos ganacxads, usafrTxoebis SesaZlo
darRvevis Sesaxeb. evropulma sasamarTlom miiCnia, rom mopasuxe saxelmwi-
fos ganacxadi savaraudo safrTxis Sesaxeb dausabuTebeli iyo.

ufro zogadad, evrosasamarTlom aRniSna, rom miuxedavad am SemTxvevaSi ar-
sebuli konkretuli garemoebebisa, konvenciis mTeli arsi adamianis Rirse-
bis pativiscemas efuZneba da rogorc individualuri adamianis dacvis in-
strumenti _ konvenciis obieqti da mizani moiTxovs misi debulebebis imgva-
rad ganmartebas da gamoyenebas, rom masSi Cadebuli garantiebi praqtikuli
da efeqturi iyos.

amis gamo, strasburgis sasamarTlom daadgina, rom samarTalwarmoebis dros
pirovnebis gisosebSi moTavseba obieqturad damamcirebeli xasiaTis qmede-
ba iyo, romelic SeuTavsebelia demokratiuli sazogadoebisTvis damaxasia-
Tebeli civilizebuli qcevis standartebisTvis da adamianis Rirsebis Seu-
racxyofas  warmoadgenda konvenciis me-3 muxlis farglebidan gamomdinare.
evrosasamarTlom daadgina, rom aRniSnuli kvalificirdeboda, rogorc „Rir-
sebis Semlaxavi mopyroba“, romelic me-3 muxliT akrZalul qmedebas warmo-
adgens.

Zalis araproporciuli gamoyeneba

gadawyvetileba saqmeze _ Anzhelo Georgiev and Others v. Bulgaria44 _ exeboda
sapolicio operaciis dros eleqtro-ganmuxtvis iaraRis gamoyenebas. poli-
ciis niRbianma TanamSromlebma daarbies momCivnebis kompaniis ofisebi. ope-
raciis mimdinareobis dros, isini sakontaqto reJimSi iyenebdnen eleqtro-
ganmuxtvis iaraRebs, raTa gadaelaxaT aplikantTa savaraudo winaRoba da Ta-
vidan aecilebinaT maT mier mtkicebulebebis ganadgureba. aRniSnulis Sede-
gad, zogierTma momCivanma seriozuli damwvroba miiRo.

es aris pirveli SemTxveva, rodesac strasburgis sasamarTlom saqmis arsi-
dan gamomdinare, ganixila samarTaldamcvelTa mier eleqtro-ganmuxtvis ia-
raRebis gamoyeneba. evropuli sasamarTlos TvalsazrisiT, rodesac aseTi
iaraRebi sakontaqto reJimSi gamoiyeneba, aRniSnuli iwvevs Zlier tkivils
da droebiT uunarobas. im dros, bulgareTis kanonmdebloba ar icnobda rai-
me konkretul debulebas, samarTaldamcavTa mier eleqtroSokuri mowyobi-
lobebis gamoyenebis Sesaxeb. policia ar iyo momzadebuli aRniSnulis gamo-
yenebis Sesaxeb.

garda amisa, strasburgis sasamarTlom dasZina, rom wamebis sawinaaRmdego ko-

4 4 Anzhelo Georgiev and Others v. Bulgaria, no. 51284/09, 30 September 2014.
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mitetma (CPT) Tavis me-20 saerTo angariSSi daafiqsira mniSvnelovani SeniS-
vna eleqtro-ganmuxtvis iaraRi sakontaqto reJimSi gamoyenebasTan dakavSi-
rebiT. strasburgis sasamarTlom aRniSna, rom saTanadod momzadebul samar-
Taldamcav pirebs bevr sxva kontrolis meTodebze aqvT xelmisawvdomoba,
rodesac isini axlo manZilze imyofebian Sesakavebel pirovnebasTan. saqmis
faqtobrivi garemoebebidan gamomdinare da imis gaTvaliswinebiT, rom gan-
mcxadeblebis mtkicebiT, gamoZieba araadekvaturad Catarda, sasamarTlom
daadgina, rom eleqtro-ganmuxtvis iaraRebis gamoyeneba araproporciuli
iyo.

sapatimro

saqmeSi _ Budanov v. Russia45 _ ganmcxadebeli iyo patimari, mZime nevrologiu-
ri problemebiT. ramdenime wlis ganmavlobaSi igi sapatimroSi mkurnalobda,
romelic fsiqikuri aSlilobisTvis Seusabamo iyo da ramac xeli Seuwyo mom-
Civnis fsiqotropul preparatebze damokidebulebas. man gaiara fsiqikuri
aSlilobis sawyisi stadiisa da preparatebze damokidebulebis mkurnalobis
ori kursi. ganmcxadebeli davobda, rom cixis administracia ar aZlevda mas
Sesabamisi samedicino daxmarebis miRebis SesaZleblobas.

evrosasamarTlom daadgina, rom dairRva konvenciis me-3 muxli. Tavis dasa-
buTebaSi, strasburgis sasamarTlom, garda xelisuflebis organoebis mier
xarvezianad ganxorcielebuli samedicino mkurnalobisa, mxedvelobaSi mii-
Ro ganmcxadeblis mimarT, Sedegad damdgari gverdiTi movlenebi. evrosasa-
marTlom daadgina, rom momCivani daeqvemdebara xangrZliv gonebriv da fi-
zikur tanjvas, romelic laxavda mis adamianur Rirsebas.

***

gadawyvetileba saqmeze _ The Lindstrom and Masseli v. Finland46 _ exeboda or
patimars, romlebic Tavisuflebis aRkveTis Semdeg iZulebulni iyvnen Caec-
vaT spectansacmeli, romelic kisridan fexebamde faravda maT da „daniSnu-
li“ iyo plastikuri zolebiT, im safuZvliT, rom isini braldebulebi iyvnen
narkotikebis kontrabandis saxiT sapatimroSi SetanisaTvis. momCivnebi ac-
xadebdnen, rom yofila SemTxvevebi, rodesac aRniSnuli pirebi iZulebulni
iyvnen spectansacmelSi daekmayofilebinaT TavianTi bunebrivi moTxovnile-
bebi, radgan cixis dacva ver uzrunvelyofda sapirfareSomde maT sakmari-
sad swraf droSi miyvanas. agreTve, maT ar hqondaT tanisamosis Secvlis an
dabanis SesaZlebloba Tavisuflebis aRkveTis mTeli periodis ganmavloba-
Si. samarTalwarmoeba daiwyo cixis direqtorisa da cixis sxva TanamSromle-
bis winaaRmdeg. erovnulma sasamarTloebma, sapatimros badragis winaaRmdeg
arsebuli braldebebi usafuZvlod miiCnies da ar daakmayofiles igi.

gadawyvetileba sainteresoa, radgan evrosasamarTlom daadgina, rom daxu-
ruli spectansacmlis sapatimroSi gamoyeneba, raTa ebrZolo narkotrafi-

4 5 Budanov v. Russia, no. 66583/11, 9 January 2014
4 6 Lindstrom and Masseli v. Finland, no. 24630/10, 14 January 2014.
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kis danaSauls sapatimroSi, zogierT konkretul garemoebebSi, warmoadgens
konvenciis me-3 muxliT gaTvaliswinebul SemTxvevas.

Tumca, aRniSnul saqmeSi msgavsi mdgomareoba ar iyo, radgan erovnulma sasa-
marTloebma daadgines, rom momCivnebs ar warudgeniaT arc erTi mtkicebu-
leba maTi braldebebis _ savaraudo damamcirebeli mopyrobis Sesaxeb _ ga-
samyareblad. garda amisa, usafrTxoebis sarwmuno saWiroebebidan gamomdi-
nare, daxuruli spectansacmlis gamoyenebis praqtika Tavisuflebis aRkve-
Tis mokle periodis ganmavlobaSi, ar aRwevda konvenciis me-3 muxliT dadge-
nili sisastikis zRvars. Sesabamisad, sasamarTlom ar daadgina evropuli kon-
venciis me-3 muxlis darRveva.

***

saqmeSi _ Tali v. Estonia47 _ wiwakis gazi, fizikuri Zala da teleskopis xelketi
gamoyenebul iqna momCivnis mimarT, misi winaaRmdegobis CasaxSobad, romelic
ukavSirdeboda cixis oficrebis brZanebebis daumorCileblobas. Semdeg mas
xelborkilebi daades da daabes sapatimros sawolze sami saaTisa da ormoci
wuTis ganmavlobaSi. rac Seexeba Zalis gamoyenebas, strasburgis sasamarTlom
daadgina, rom gamoyenebuli zomebis kumulaciuri efeqtis Sedegad, momCiva-
ni daeqvemdebara konvenciis me-3 muxliT akrZalul _ araadamianur da Rirse-
bis Semlaxav mopyrobas.

gadawyvetilebaSi ganxiluli iyo patimris winaaRmdeg gamoyenebuli wiwakis
gazi. evrosasamarTlom mxedvelobaSi miiRo wamebis sawinaaRmdego komite-
tis mosazreba, rom wiwakis gazi ar SeiZleba Tavisuflebis SezRudvis adgi-
lebsa da kontrols daqvemdebarebuli patimris winaaRmdeg iqnes gamoyene-
buli. SemosazRvrul sivrceSi wiwakis gamoyenebis seriozuli efeqtis gaT-
valiswinebiT, evrosasamarTlom daadgina, rom winamdebare saqmis garemoe-
bebSi mis gamoyenebas gamarTleba ar hqonda. strasburgis sasamarTlom Se-
niSna, rom cixis oficrebs momCivnis Sesakaveblad alternatiuli RonisZie-
bebis gamoyeneba SeeZloT.

eqstradicia

gadawyvetileba saqmeze _ Trabelsi v. Belgium48 _ exeboda piris araxelSemkvrel
saxelmwifoSi eqstradacias, sadac mas terorizmis braldebiT saqmis ganxil-
va da msjavris dadebis SemTxvevaSi, uvado Tavisuflebis aRkveTa emuqrebo-
da. warmoSobiT tuniseli momCivani belgiidan amerikis SeerTebul StatebSi
iqna eqstradirebuli. evropuli sasamarTlos mier sasamarTlos reglamentis
39-e muxlis mixedviT belgiisTvis micemuli miTiTebis miuxedavad, rom stras-
burgis sasamarTlos mier gadawyvetilebis miRebamde, momCivani amerikis Se-
erTebul StatebSi ar unda gadaeyvanaT, eqstradacia mainc ganxorcielda.

momCivani, sxva sakiTxebTan erTad davobda, rom amerikis SeerTebul Stateb-

4 7 Tali v. Estonia, no. 66393/10, 13 February 2014.
4 8 Trabelsi v. Belgium, no. 140/10, 4 September 2014.
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Si damnaSaved cnobis SemTxvevaSi, mas gadasinjvis SesaZleblobis gareSe, uva-
do Tavisuflebas miusjidnen. saqmeSi _ Vinter and Others v. The United Kingdom49

_ mocemuli kriteriumebis miTiTebiT, igi acxadebda, rom eqstradiciis gan-
xorcielebiT, dgeboda konvenciis me-3 muxlidan gamomdinare belgiis saxel-
mwifos pasuxismgeblobis sakiTxi.

evrosasamarTlom daadgina, rom adgili hqonda konvenciis me-3 muxlis dar-
Rvevas. man miuTiTa, rom didma palatam Tavis gadawyvetilebaSi saqmeze _
Vinter and Others v. The United Kingdom _ xazgasmiT aRniSna, rom Tu Sida samar-
Tali ar uzrunvelyofda raime meqanizms an iTvaliswinebda uvado Tavisuf-
lebis aRkveTis gadasinjvis SesaZleblobas, am safuZvliT me-3 muxlTan Seu-
Tavsebloba warmoiqmneboda sasjelis saxiT Tavisuflebis uvadod aRkveTis
mikuTvnebisTanave da ara Semdgomi dapatimrebis etapze. amasTan dakavSire-
biT strasburgis sasamarTlom aRniSna, rom amerikis SeerTebuli Statebis
kanonmdebloba ar iTvaliswinebda samudamo patimrobis sasjelis gadasinjvis
SesaZleblobas, romelic Sida xelisuflebis organoebs uflebas miscemda
`ganexila, SeiniSneboda Tu ara patimris cxovrebaSi mniSvnelovani cvlile-
bebi da sasjelis moxdis periodSi, reabilitaciis TvalsazrisiT, ganxorci-
elda Tu ara imgvari progresi, rom gangrZobiTi dakaveba veRar gaamarTleb-
da legitimur sadamsjelo safuZvlebs~, Vinter and Others sasamarTlos prece-
dentuli samarTlis mniSvnelobis farglebSi.

aRniSnuli gadawyvetileba sasamarTlo praqtikisTvis mniSvnelovania, vinai-
dan (i) igi xazs usvams me-3 muxlis sawinaaRmdego mopyrobis akrZalvis abso-
lutur xasiaTs; (ii) gadawyvetileba afarTovebs aRniSnuli muxlis prevenci-
ul funqciebs im saqmeebSi, sadac Semcirebis perspeqtivis gareSe samudamo
patimrobis misjis riski materializebuli ar aris da am safuZvliT, igi saqme-
ebSi _ Harkins and Edwards v. the United Kingdom50 da Babar Ahmad and Others v. the
United Kingdom51 _ Zvel midgomebTan mimarTebiT aRniSnavs sasamarTlo praq-
tikis ganviTarebas; (iii) mocemuli gadawyvetilebidan gamomdinareobs, rom me-
3 muxlis garantiebis gamoyenebisaTvis aucilebeli sisastikis xarisxi ar un-
da gansxvavdebodes im saqmeebisgan, romelic Seexeba pirebis konvenciis ara-
xelSemkvrel saxelmwifoSi gaZevebas.

gaZeveba dublinis regulaciis Sesabamisad

gadawyvetileba saqmeze _ Tarakhel v. Switzerland52 _ exeba evrokavSiris dubli-
nis regulaciis mixedviT, TavSesafris maZiebeli avRanuri ojaxis gaZevebas
italiaSi. saCivari wardgenil iqna rva avRaneli moqalaqis mier (wyvili da ma-
Ti eqvsi arasrulwlovani Svili), romlebic evropaSi mogzaurobdnen irani-
dan, sadac isini TxuTmeti wlis ganmavlobaSi cxovrobdnen. italiaSi Casvlis
Semdgom isini Tavdapirvelad moaTavses TavSesafris maZiebelTa mimReb da-
wesebulebaSi, qalaq barSi, TavSesafris maZiebelTa mimReb centrSi, maT ga-

4 9 Vinter and Others v. the United Kingdom [GC], nos. 66069/09, 130/10 and 3896/10, ECHR 2013 (amonaridebi).
5 0 Harkins and Edwards v. the United Kingdom, nos. 9146/07 and 32650/07, 17 January 2012.
5 1 Babar Ahmad and Others v. the United Kingdom, nos. 24027/07 et al., 10 April 2012.
5 2 Tarakhel v. Switzerland [GC], no. 29217/12, 4 November 2014.
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dayvanamde. ori dRis Semdeg maT nebarTvis gareSe datoves centri da gaem-
gzavrnen avstriaSi, sadac maT Seitanes ganacxadi TavSesafris miniWebis Se-
saxeb. maTi es ganacxadi ar dakmayofilda. avstriidan moTxovnis miRebis Sem-
deg, italiis xelisufleba SeTanxmda, rom momCivnebze pasuxismgebloba ae-
Ro. daudgeneli TariRis mixedviT, momCivnebi SveicariaSi gaemgzavrnen, sa-
dac isini TavSesafars iTxovdnen. Tumca, Sveicariis xelisuflebam, dubli-
nis regulaciis Sesabamisad (romelic Sveicarias unda daecva evrokavSirTan
asocirebis xelSekrulebis pirobebis safuZvelze), brZaneba gasca maTi gaZe-
vebis Sesaxeb im safuZvliT, rom italia iyo gancxadebis ganxilvaze pasuxis-
mgebeli saxelmwifo. Sveicariis sasamarTlom aRniSnulTan dakavSirebuli
momCivnebis saCivari ar daakmayofila.

eyrdnobodnen ra konvenciis me-3 muxls, momCivnebi amtkicebdnen, rom Tu `ma-
Ti zrunvis Taobaze individualuri garantiebis ararsebobis pirobebSi~ dab-
rundebodnen italiaSi, isini daeqvemdebarebodnen araadamianur da Rirsebis
Semlaxvel mopyrobas, romelic dakavSirebuli iyo italiaSi TavSesafris ma-
Zieblebis miRebis uzrunvelyofis `sistemur xarvezebTan~. maT, agreTve, sa-
Civari waradgines me-8 da me-13 muxlebTan mimarTebiT.

evrosasamarTlom Tavis gadawyvetilebaSi miuTiTa im xarvezebze, romelic
aRniSnuli iyo rogorc gaeros ltolvilTa umaRlesi komisariatis 2012 wlis
rekomendaciebSi, aseve evrosabWos adamianis uflebaTa komisris amave wlis
angariSSi. strasburgis sasamarTlo aRniSnavda, rom aSkara gansxvaveba iyo
TavSesafris Sesaxeb ganacxadebisa da mimReb dawesebulebebSi arsebuli ad-
gilebis raodenobas Soris, aseve centrebSi fiqsirebuli rTuli sacxovre-
beli pirobebis miTiTebiT, evropulma sasamarTlom kidev erTxel daadas-
tura, rom, rogorc „gansakuTrebiT mzrunvelobamoklebuli da socialurad
daucveli“ mosaxleobis jgufi, TavSesafris maZieblebi, konvenciis me-3 mux-
lidan gamomdinare, gansakuTrebul dacvas saWiroebdnen. es moTxovna gansa-
kuTrebiT mniSvnelovani iyo bavSvebis mimarT, maSinac ki, Tu maT mSoblebi
axlda Tan. italiaSi arsebuli miRebis RonisZiebebis gaTvaliswinebiT, evro-
sasamarTlom miiCnia, rom Sveicariis xelisuflebas ar gaaCnda sakmarisi ga-
rantiebi, ganmcxadeblebis dabrunebis SemTxvevaSi, pasuxismgebloba aeRo
bavSvTa asakisTvis adaptirebuli garemos uzrunvelyofisTvis. Sesabamisad,
gamomdinareobda, rom konvenciis me-3 muxli dairRveoda, Tu momCivnebi ita-
liaSi dabrundebodnen, Sveicariis xelisuflebis mier italiis xelisufle-
bis mxridan winaswar mopovebuli individualuri garantiebis gareSe, rome-
lic bavSvTa asakisTvis adaptirebul garemosa da ojaxis erTianobas gulis-
xmobda.

gadawyvetileba aRsaniSnavia imiT, rom igi erovnul xelisuflebas momete-
bul pasuxismgeblobas akisrebs, TavSesafris maZiebel pirTaTvis uzrunvel-
yos Sesabamisi mimRebi dawesebulebebis arseboba konvenciis sxva xelSem-
kvrel saxelmwifoebSi, gansakuTrebiT maSin, roca aRniSnuli iseT mowyvlad
pirebs exeba, rogorebic arian bavSvebi.
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sasjeli

saqmeSi _ Harakchiev and Tolumov v. Bulgaria53 _ ganmcxadeblebi uvado patimro-
bas ixdidnen, Sesabamisad, sasjelis gadaxedvis gareSe da sasjelis gadaxed-
viT. orive momCivani uvado patimrobamisjili pirebisTvis gankuTvnili mkac-
ri reJimis koloniaSi iyo moTavsebuli. aRniSnuli sasjeli moicavda Tavi-
suflebis aRkveTas dRis didi nawilis ganmavlobaSi mudmivad Caketil sak-
nebSi da maT izolacias sxva patimrebisgan. momCivnebi davobdnen, rom b-ni
Harakchiev-is uvado patimroba, romelic gadaxedvas ar eqvemdebareboda, war-
moadgenda araadamianur da damamcirebel sasjels da mkacri reJimis kolo-
niis arsi, iseve rogorc patimrobis materialuri pirobebi aRwevda wamebas an
araadamianur da damamcirebel mopyrobas. evrosasamarTlom, yvela epizod-
Si, daadgina konvenciis me-3 muxlis darRveva.

rac Seexeba b-ni Harakchiev-is uvado patimrobas sasjelis gadaxedvis gareSe,
evrosasamarTlo ar iyo darwmunebuli, rom 2004 wlis msjavrdebidan 2012 wlis
reformebis ganxorcielebis TariRamde, momCivnis sasjeli de-faqto an de-
iure mcirdeboda. es moxda mxolod 2012 wels, rodesac meti sicxade moitana
(vice) saprezidento uflebamosilebis _ Sewyalebis ganxorcielebam. sakon-
stitucio sasamarTlos 2012 wlis gadawyvetilebam, kidev ufro naTlad gan-
marta am sferos praqtika da procedura. aseve aRmoCnda, rom ukve gamoyene-
badi erTi kriteriumi, uvado patimrobis gadaxedvis Sesaxeb, patimris reabi-
litaciis mtkicebulebas warmoadgenda Tu ara.

zemoT aRniSnul saqmeSi _ Vinter and Other54 _ dadgenili principebis gamoye-
nebisas, evrosasamarTlom daadgina, rom dairRva konvenciis me-3 muxli, imis
gaTvaliswinebiT, rom im dros, roca misi sasjeli saboloo gaxda (2004 weli),
b-ni Harakchiev-s ar hqonda gaTavisuflebis realuri Sansi.

2012 wlis Semdgomi periodis mdgomareobis mixedviT, evropulma sasamar-
Tlom aRniSna, rom miuxedavad Sewyalebis axali politikisa, gaRatakebuli
reJimis~ mavne Sedegebi, ganmcxadeblis aradamakmayofilebel materialur pi-
robebTan erTad, mniSvnelovnad asustebda imis SesaZleblobas, rom igi re-
formis qveS moeqceoda da amdenad gasCenoda realuri imedi, rom erT mSveni-
er dRes SeiZleba mieRwia progress da sasjeli Semcireboda. praqtikaSi, mom-
Civani rCeboda mudmivad Caketil sakanSi, izolirebuli sxva patimrebisgan,
Zalian SezRuduli SesaZleblobebiT CarTuliyo socialur urTierTobebSi
an muSaobaSi, patimrobis mTeli periodis ganmavlobaSi. amas unda daematos,
momCivnis reabilitaciis sakiTxis Tanmimdevruli perioduli Sefasebis arar-
seboba. Sesabamisad, ganmcxadeblis samudamo patimroba ar SeiZleba miCneul
iqnes, rogorc de-faqto Semcirebuli, 2012 wlis reformebis Semdgom peri-
odSi.

saqme sainteresoa _ patimris reabilitaciis xelmisawvdom SesaZleblobebsa
da vadaze adre gaTavisuflebis perspeqtivas Soris urTierTmimarTebis Se-
saxeb _ evrosasamarTlos mosazrebebidan gamomdinare. strasburgis sasamar-

5 3 Harakchiev and Tolumov v. Bulgaria, nos. 15018/11 and 61199/12, ECHR 2014 (amonaridebi).
5 4 Vinter and Others, supra note 47.
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Tlom kidev erTxel aRniSna, rom evrokonvencia ar iZleva patimrebisTvis
garantias reabilitaciis, rogorc aseTi uflebis Sesaxeb, aseve konvenciis
me-3 muxli ar akisrebs xelisuflebas „absolutur valdebulebas~, moaxdi-
nos patimrebis reabilitaciisa da reintegraciis programebisa da saqmiano-
bis uzrunvelyofa. amave dros, evrosasamarTlom xazgasmiT aRniSna, rom kon-
venciis me-3 muxli xelisuflebisgan moiTxovda, rom uvado patimrebs Sansi
hqonodaT, Tundac Soreul perspeqtivaSi Tavisufleba daebrunebinaT. sasa-
marTlos mosazrebiT, ganmcxadeblis waerTva aRniSnuli Sansi.

konvenciis me-2 da me-3 muxlebi me-6 damatebiTi oqmis 1-l muxlTan
erTad

zemoT xsenebul Al Nashiri-s55 saqmeze, evropulma sasamarTlom daadgina, rom
poloneTma, rodesac aSS-s centralur sadazvervo saagentos ufleba misca
momCivani sakuTari teritoriidan amerikis SeerTebuli Statebis samxedro
teritoriaze gadaeyvana, daarRvia konvenciis me-2 da me-3 muxlebi me-6 dama-
tebiTi oqmis 1-l muxlTan erTad, vinaidan momCivani winaswar ganWvretadi
seriozuli riskis winaSe dadga; is saqmis ganxilvis Sedegad SeiZleboda sik-
vdiliT dasjas daqvemdebareboda56.

Tavisuflebisa da xelSeuxeblobis ufleba (muxli 5)

zemoT xsenebuli Hassan-is saqme57 Seexeboda britaneTis samxedro Zalebis
mier eraySi ganxorcielebul qmedebebs, mas Semdeg, rac 2003 wels daipyres
aRniSnuli qveyana. momCivani gaxldaT im partiis mTavari wevri, romelic era-
yis dapyrobamde mmarTvelobas axorcielebda. misi Zma (romelic mogviane-
biT daudgenel garemoebebSi gardacvlili ipoves) im dros daapatimres, ro-
desac igi SeiaraRebul dacvas ayenebda momCivnis saxlis saxuravze, sadac aR-
moCenil iqna samxedro dazvervis mniSvnelobis iaraRebi da dokumentebi. igi
daapatimres im eWvis safuZvelze, rom is iyo samxedro an samoqalaqo piri,
romelic safrTxes uqmnida samoqalaqo usafrTxoebas -tyveebis mimarT mop-
yrobasa da omis dros mSvidobiani mosaxleobis dacvasTan dakavSirebuli Je-
nevis mesame da meoTxe konvenciis mixedviT; aRniSnuli konvenciebis mixed-
viT unda gansazRvruliyo misi samarTlebrivi statusi. samxedro dazvervis
oficrebis orjer dakiTxvis Semdeg, dadginda, rom is iTvleboda samoqala-
qo pirad, romelic saxelmwifo usafrTxoebisTvis safrTxes ar warmoadgen-
da da ramdenime dRis Semdeg igi gaaTavisufles. momCivani amtkicebda, rom
misi Zmis dakaveba da dapatimreba TviTneburi da ukanono iyo da konvenciis

5 5 Al Nashiri, supra note 7
56 konvenciis 46-e muxlis Sesabamisad, evrosasamarTlom daadgina, rom poloneTi valdebuli

iyo, rac SeiZleba swrafad aeridebina is riski, romelic ukavSirdeboda aplikantis sikvdiliT
dasjis sakiTxs, rac gamowveuli iyo misi „sagangebo gadacemiT“ aSS-s xelisuflebisTvis,
Sesabamisi organoebisgan im garantiebis miRebiT, rom momCivani ar daeqvemdebareboda aseT
sasjels.

5 7 Hassan, supra note 6.
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me-5 muxlis sawinaaRmdegod, dakaveba ar iyo uzrunvelyofili proceduru-
li garantiebiT.

mocemul saqmeSi gansakuTrebuli yuradReba unda gamaxvildes SeiaraRebu-
li konfliqtis dros, xelSemkvreli saxelmwifos teritoriis gareT, adamia-
nis uflebaTa da ZiriTad TavisuflebaTa konvenciis gamoyenebaze. kerZod,
es saqme wamoWris konvenciis me-5 muxliT dadgenil saxelmwifo valdebule-
bebTan _ Jenevis mesame da meoTxe konvenciiT gaTvaliswinebul internire-
basTan Tavsebadobis sakiTxs, mopasuxe saxelmwifos mier gadaxvevis moTxov-
nis ararsebobisas (gaerTianebul samefos, me-15 muxlis Sesabamisad, me-5 mux-
liT dakisrebuli valdebulebebisagan gadaxvevis moTxovna ar warudgenia).

adamianis uflebaTa evropulma sasamarTlom aRniSna, rom Jenevis mesame da
meoTxe konvenciis mixedviT, dakaveba ar Seesabameboda me-5 muxlis 1-li
punqtis `a~-`v~ qvepunqtebiT gansazRvrul Tavisuflebis aRkveTis dasaSveb
safuZvlebs. Tumca, Tavis istoriaSi pirvelad, evrosasamarTlom wevr saxel-
mwifos mouwoda `ar gamoeyenebina me-5 muxliT masze dakisrebuli valdebu-
leba an raime sxva gziT ganemarta isini saerTaSoriso humanitaruli samar-
Tlis mixedviT arsebuli dakavebis safuZvlebis fonze~. winamdebare gadaw-
yvetileba, saerTaSoriso SeiaraRebuli konfliqtis saqmeebSi konvenciis me-
5 muxlis ganmartebasTan dakavSirebiT, mniSvnelovan principebs adgens. ev-
rosasamarTlom saqmis ganxilvisas, mxedvelobaSi miiRo mis mier Camoyalibe-
buli mudmivi praqtika, evropuli konvenciis ganmartebisas, gaeTvaliswine-
bina, 1969 wlis 23 maisis `saxelSekrulebo samarTlis Sesaxeb~ venis konvenci-
iT dadgenili ganmartebis zogadi wesebi, xelSemkvreli saxelmwifos praq-
tika da Sesabamisi saerTaSoriso samarTlis normebi.

evropulma sasamarTlom miiCnia, rom konvenciis me-15 muxlidan (gadaxveva sa-
gangebo mdgomareobis dros) gamomdinare formaluri gadaxvevis ararseboba
me-5 muxlis gamoyenebisa da ganmartebis dros, evrosasamarTlos xels ar uS-
lida mxedvelobaSi mieRo saerTaSoriso humanitaruli samarTlis normebi da
konteqsti. strasburgis sasamarTlom miiCnia, rom konvenciiT ganmtkicebuli
garantiebi gamoyenebadi iyo saerTaSoriso SeiaraRebuli konfliqtis SemTxve-
vaSic, Tumca igi ganimarteboda saerTaSoriso humanitaruli samarTlis nor-
mebis safuZvlebis sawinaaRmdegod. Sesabamisad, strasburgis sasamarTlom uar-
yo mTavrobis argumenti, rom me-5 muxli ar gamoiyeneboda.

saxeldobr, saerTaSoriso SeiaraRebul konfliqtSi, piris dapatimrebisas ga-
moiyeneboda Semdegi principebi: (i) me-5 muxlis 1-li punqtis mniSvnelobis
farglebSi, Tavisuflebis aRkveTa `kanonieri~ rom iyos, igi unda Seesabame-
bodes saerTaSoriso humanitaruli samarTlis normebs da rac yvelaze mTa-
varia, unda emsaxurebodes debulebis fundamentalur mizans, piris TviTne-
bobisagan dacvas; (ii) rac Seexeba procedurul garantiebs, me-5 muxlis me-2 da
me-4 punqtebi imgvarad unda ganimartos, rom TviTnebobisagan dacvisaTvis
miukerZoeblobis sakmarisi garantiebisa da samarTliani procedurebis uz-
runvelyofisas mxedvelobaSi unda iqnes miRebuli saerTaSoriso humanita-
ruli samarTlis konteqsti da gamoyenebadi normebi; da (iii) me-5 muxlis debu-
lebebi, saerTaSoriso humanitaruli samarTlis Sesabamisi normebis fonze,
interpretirebuli da gamoyenebuli unda iqnes mxolod maSin, rodesac mopa-
suxe saxelmwifom aRniSnuli sakiTxi specialurad moiTxova.
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evropulma sasamarTlom daadgina, rom ar darRveula konvenciis me-5 muxlis
1-li, me-2, me-3 an me-4 punqtebi. dadgenili faqtebidan gamomdinare, momCiv-
nis Zmis dakaveba, romlisTvis cnobili unda yofiliyo misi xanmokle dakave-
bis mizezebi, Seesabameboda Jenevis mesame da meoTxe konvenciis mixedviT, ga-
erTianebuli samefosTvis miniWebul uflebamosilebas da ar iyo TviTnebu-
ri.

aRsaniSnavia, rom strasburgis sasamarTlos midgoma, SeiaraRebuli konfliq-
tis SemTxvevaSi saerTaSoriso humanitaruli samarTlisa da adamianis ufle-
baTa saerTaSoriso konvenciebiT ganmtkicebuli dacvis garantiebis erTob-
livad gamoyenebis Taobaze, Seesabameba marTlmsajulebis saerTaSoriso sa-
samarTlos praqtikas.

swrafi ganxilva (me-5 muxlis me-4 punqti)

gadawyvetileba saqmeze _ Shcherbina v. Russia58 _ exeboda dakavebis kanonie-
rebis ganxilvis konteqstSi termin `swrafis~ mniSvnelobas, rodesac dakave-
ba eqstradiciis mizniT ganxorcielda da dakavebis Taobaze brZaneba arasa-
samarTlo xelisuflebis mier gaica. winamdebare saqmeSi unda ganxiluliyo
ramdenad Tavsebadi iyo ganxilvis TeqvsmetdRiani gaWianureba, momCivnis mi-
er, me-5 muxlis 1-li punqtis `v~ qvepunqtis mixedviT, eqstradiciis mizniT
misi dakavebis kanonierebis sasamarTlos mier gadasinjvis moTxovnasa da me-
5 muxlis me-4 punqtiT gaTvaliswinebuli procedurebis meSveobiT miRebul
gadawyvetilebas Soris. Cveulebriv pirobebSi, es periodi me-5 muxlis me-4
punqtis mniSvnelobis farglebSi `swrafad~ iqneboda miCneuli. amgvarad, kon-
venciis Sesabamisad CaiTvleboda (ix., magaliTad, Khodorkovskiy v. Russia59). Tum-
ca, winamdebare saqmeSi, momCivnis dakavebis Taobaze gadawyvetileba ara sa-
samarTlom, aramed prokurorma miiRo. garda amisa, evrosasamarTlom SeniS-
na, rom gadawyvetilebis miRebis procedura, romelmac momCivnis dakaveba
ganapiroba, aplikantisTvis ar uzrunvelyofda raime drouli ganxilvis ga-
rantias, vinaidan misi dakavebis Sesaxeb brZaneba momCivnis gadawyvetilebis
miRebis procesSi monawileobis gareSe gaica. strasburgis sasamarTlom, ag-
reTve, aRniSna, rom prokurors ar hqonda momCivnis dakavebis Sesaxeb brZa-
nebis gacemis uflebamosileba.

zemoT mocemuli daskvnis gaTvaliswinebiT, evropulma sasamarTlom daad-
gina, rom aRniSnul garemoebebSi, me-5 muxlis me-4 punqtiT gaTvaliswinebu-
li `siswrafis~ standarti me-5 muxlis me-3 punqtSi mocemul `droulobis~
standarts utoldeboda. momCivnis SemTxvevaSi, saqmis ganxilvis gaWianure-
bis TeqvsmetdRiani periodi gadaWarbebuli iyo da irRveoda konvenciis me-5
muxlis me-4 punqti. evrosasamarTlo Semoifargla momCivnis saqmeSi arsebu-
li faqtebiT da ar ganixila msgavs garemoebebSi Tu ra SeiZleboda miCneuli-
yo gaWianurebis dasaSveb periodad.

5 8 Shcherbina v. Russia, no. 41970/11, 26 June 2014.
5 9 Khodorkovskiy v. Russia, no. 5829/04, § 247, 31 May 2011.
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ucxoelebis koleqtiuri gaZevebis akrZalva

(me-4 damatebiTi oqmis me-4 muxli)

zemoT xsenebul Georgia v. Russia (no.1)60 saqmeze, evropulma sasamarTlom aR-
niSna, rom me-4 damatebiTi oqmis me-4 muxli, romelic ucxoelTa koleqtiur
gaZevebas krZalavs, gamoiyeneboda, miuxedavad imisa, qarTvelebi kanonierad
cxovrobdnen Tu ara ruseTSi. sadavo periodSi, ruseTis sasamarTloebma, qar-
Tvelebis gaZevebis Taobaze, aTasobiT brZaneba gasca. miuxedavad amisa, for-
malurad, sasamarTlo gadawyvetileba TiToeul qarTvelTan dakavSirebiT
iqna miRebuli; strasburgis sasamarTlom miiCnia, rom im periodSi gaZevebis
procedurebis warmarTva da 2006 wlis oqtombris Semdeg gaZevebuli qarTve-
lebis raodenoba SesaZlebels xdida TiToeuli individis saqmis gonivrul
da obieqtur Seswavlas. marTalia, yvela saxelmwifos aqvs ufleba gansaz-
Rvros sakuTari saemigracio politika, Tumca migraciuli nakadebis marTvis
problema ver gaamarTlebda konvenciis mixedviT saxelmwifos valdebule-
bis Seusabamo praqtikas. evropulma sasamarTlom daaskvna, rom sadavo peri-
odSi qarTvelebis gaZeveba warmoadgenda konvenciis me-4 damatebiTi oqmis
me-4 muxlis sawinaaRmdego administraciul praqtikas.

saproceso uflebebi samoqalaqo samarTalwarmoebaSi

samarTliani sasamarTlos ufleba (muxli 6)

gamoyeneba

gamoiyeneba Tu ara evropuli konvenciis me-6 muxli saapelacio samarTal-
warmoebaSi? saqmeSi _ Valchev and Others v. Bulgaria61 _ evrosasamarTlom Riad
datova kiTxva _ gansazRvravs Tu ara aseTi samarTalwarmoebebi samoqalaqo
uflebebs an movaleobebs. saqmeSi _ Hansen v. Norway62 _ evrosasamarTlom aR-
niSna, rom gabatonebul midgomad miiCneva evrokonvenciis me-6 muxlis 1-li
punqtis gamoyeneba saapelacio samarTalwarmoebasTan mimarTebiT (miuTiTa
saqmeebi: Monell and Morris v. the United Kingdom63 da Martinie v. France64) da aR-
niSnuli sakiTxis gamoyenebis wesi damokidebulia mimdinare samarTalwarmo-
ebis specialur Tvisebebze, erovnul samarTlebriv sivrceSi Catarebuli sa-
marTalwarmoebis mTlianobisa da saapelacio da sakasacio sasamarTloebis
rolis gaTvaliswinebiT (Monnell and Morris, §56). Sesabamisad, evropulma sa-
samarTlom daadgina, rom aRniSnul saqmeSi, konvenciis me-6 muxli gamoiyene-
boda.

6 0 Georgia v. Russia (no. 1), supra note 14.
6 1 Valchev and Others v. Bulgaria (dec.), nos. 47450/11, 26659/12 and 53966/12, 21 January 2014.
6 2 Hansen v. Norway, no. 15319/09, 2 October 2014.
6 3 Monnell and Morris v. the United Kingdom, 2 March 1987, § 54, Series A no. 115.
6 4 Martinie v. France [GC], no. 58675/00, §§ 11 and 53-55, ECHR 2006-VI.
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sasamarTlosadmi xelmisawvdomobis ufleba (me-6 muxlis 1-li punqti)

gadawyvetileba saqmeze _ Jones and Others v. the United Kingdom65 _ exeboda
momCivnis mier, savaraudo wamebis faqtis Sesaxeb Setanili samoqalaqo sarCe-
lis warmoebaSi miuReblobas, mopasuxe saxelmwifosa da misi warmomadgenle-
bis mier imunitetis damowmebis gamo.

ganmcxadeblebi, romlebic britaneTis moqalaqeebi iyvnen, davobdnen, rom
isini daeqvemdebarnen wamebas saxelmwifos warmomadgenlebis mxridan, sau-
dis arabeTis samefoSi. maTi moTxovna kompensaciis Taobaze saudis arabeTis
(pirveli momCivnis SemTxvevaSi) da misi warmomadgenlebis winaaRmdeg (yvela
momCivani), sabolood uaryofil iqna lordTa palatis mier 2006 wels, saxel-
mwifos imunitetis mizeziT (rogorc aRniSnulia 1978 wlis aqtSi _ „saxelmwi-
fo imunitetis Sesaxeb“). strasburgis samarTalwarmoebis dros, ganmcxadeb-
lebi davobdnen, rom maT ar hqondaT sasamarTlosadmi mimarTvis ufleba, ris
gamoc dairRva konvenciis me-6 muxli.

saqme aRsaniSnavia imiT, rom evrosasamarTlos eTxova ganexila didi pala-
tis gadawyvetilebis gangrZobiTi relevanturoba Al-Adsani v. the United Kin-
gdom66 saqmesTan mimarTebiT da gadaewyvita 2006 wels pirveli momCivnis uar-
yofil sarCelTan dakavSirebiT, saerTaSoriso sajaro samarTlis imperati-
uli normidan _ saxelmwifos imunitetis damowmebis valdebuleba samoqala-
qo samarTalwarmoebaSi, saxelmwifos winaaRmdeg savaraudo wamebis bralde-
bis mimarT _ gamonaklisi wesiT gadaxvevis SesaZlebloba. pirvel rigSi, ev-
rosasamarTlom ganixila, arsebobda Tu ara aRniSnul sakiTxze dadgenili sa-
erTaSoriso standartebis ganviTarebis praqtika Al-Adsani-is saqmeze gadaw-
yvetilebis Semdeg. am Temaze, strasburgis sasamarTlosTvis damajerebel
pasuxs warmoadgenda marTlmsajulebis saerTaSoriso sasamarTlos 2012 wlis
Tebervlis gadawyvetileba, saqmeze _ Germany v. Italy67. aRniSnul gadawyveti-
lebaSi, marTlmsajulebis saerTaSoriso sasamarTlom cxadad daadgina, rom
2012 wlis TebervlisTvis, saxelmwifos imunitetis sakiTxTan dakavSirebiT,
jer kidev ar arsebobda imperatiuli normidan gamonaklisi wesi. am mxriv, ev-
rosasamarTlo uflebamosili iyo daeskvna, rom erovnuli sasamarTloebis
mier saxelmwifo imunitetis doqtrinaze dayrdnoba, pirveli momCivnis mier
saudis arabeTis samefos winaaRmdeg Setanili samoqalaqo sarCelis gasaba-
Tileblad, konvenciis me-6 muxlis moTxovnebs Seesabameboda: SezRudvas
erovnul samarTalSi hqonda safuZveli (1978 wlis aqti „saxelmwifo imunite-
tis Sesaxeb“); igi emsaxureboda legitimur mizans (saerTaSoriso samarTli-
sadmi Sesabamisoba, saxelmwifoTa Soris Tavazianobisa da kargi urTierTo-
bebis uzrunvelyofis mizniT, sxva saxelmwifos suverenitetis pativiscemis
meSveobiT); aseve iyo proporciuli, warmoadgenda Tanmdev SezRudvas, im
dros, erTa Tanamegobrobis mier zogadad da jer kidev miRebuli praqtikis
Sesaxeb, saxelmwifo imunitetis doqtrinis safuZvelze.

sakiTxi imis Sesaxeb, vrceldeba Tu ara saxelmwifo imunitetis doqtrina sa-
xelmwifos oficialuri pirebis mimarT, ar warmoadgens Al-Adsani-is saqmis na-

65 Jones and Others v. the United Kingdom, nos. 34356/06 and 40528/06, ECHR 2014.
66 Al-Adsani v. the United Kingdom [GC], no. 35763/97, ECHR 2001-XI.
67 Germany v. Italy (saxelmwifos iurisdiqciis imunitetebi), 3 February 2012.
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wils. winamdebare SemTxvevaSi, evropulma sasamarTlom, erovnuli da saer-
TaSoriso precedentuli samarTlisa da saqmis masalebis analizidan gamom-
dinare daadgina, rom saxelmwifos imuniteti uzrunvelyofda individualu-
rad dasaqmebul pirebs an ucxo saxelmwifos warmomadgenlebs, saxelmwifos
saxeliT ganxorcielebuli qmedebebis dacvas, imave formiT, riTac TviT sa-
xelmwifos dacva xorcieldeboda, magram ra xdeboda wamebis SemTxvevebTan
dakavSirebiT, arsebobda Tu ara imperatiuli normidan gamonaklisi imunite-
tis miniWebasTan dakavSirebiT, romelic samoqalaqo sarCelebis maT winaaR-
mdeg Setanisa da arsebiTad ganxilvis saSualebas iZleoda? am mniSvnelovan
sakiTxze evrosasamarTlom daaskvna: miuxedavad imisa, rom arsebobda gar-
kveuli saerTaSoriso donis mxardaWera specialuri wesis sasargeblod an
saerTaSoriso sajaro samarTlis gamonaklisi, wamebis SemTxvevebSi ucxo sa-
xelmwifos warmomadgenlebis winaaRmdeg arsebul samoqalaqo sarCelebTan
mimarTebiT, saxelmwifo xelisuflebam ganacxada, rom saxelmwifos ufleba
imunitetze ar SeiZleba gabaTilebul iqnes misi warmomadgenlebisa da saja-
ro moxeleebis gasamarTlebiT. strasburgis sasamarTlom dasZina, rom aR-
niSnul sakiTxze sasamarTlos praqtika arasakmarisi iyo amgvar saqmeebSi, imu-
nitetis miniWebisa da uaryofis ratione materiae sakiTxebTan mimarTebiT. mosar-
CeleTa SemTxvevaSi, lordTa palatam mxedvelobaSi miiRo yvela argumenti
da ar SeiZleboda aRniSnulis daskvnaze apelireba; kerZod, rodesac igi ixi-
lavda wamebis sadavo faqtebs, saerTaSoriso CveulebiTi samarTali ar aRia-
rebda zogadi wesidan gamonakliss saxelmwifos warmomadgenelTa imunite-
tis ratione materiae-sTan dakavSirebiT arsebul im samoqalaqo sarCelebTan mi-
marTebiT, roca imunitetiT TviT saxelmwifo sargeblobda.

aRsaniSnavia, rom aRniSnul sakiTxze evrosasamarTlos ar daudgenia konven-
ciis me-6 muxlis darRveva, Tumca strasburgis sasamarTlom aseve daaskvna,
rom saerTaSoriso sajaro samarTlis am sferoSi arsebuli ganviTarebis fon-
ze, aRniSnuli sakiTxi saWiroebda xelmSekvreli saxelmwifoebis mier ganxil-
vas.

***

saqmeze _ Urechean and Pavlicenco v. Republic of Moldova68 (arasaboloo)69 gamota-
nil gadawyvetilebaSi, evrosasamarTlom ganixila saprezidento imunitetis
sakiTxi ciliswamebis Sesaxeb samarTalwarmoebaSi. momCivani politikosebi
cdilobdnen sarCeli SeetanaT sasamarTloSi, moldovis respublikis prezi-
dentis winaaRmdeg, satelevizio interviuebSi aplikantTa mimarT warmoTqmu-
li misi cilismwamebluri gancxadebebis gamo. erovnulma sasamarTloebma ar
miiRes maTi sarCeli im safuZvliT, rom konstituciis Tanaxmad da samoqala-

6 8 Urechean and Pavlicenco v. Republic of Moldova, nos. 27756/05 and 41219/07, 2 December 2014
6 9 evrokonvenciis 42-e muxlis Tanaxmad, palatebis gadawyvetilebebi saboloo xdeba 44-e muxlis

me-2 punqtis debulebebis Sesabamisad.  kerZod, palatis gadawyvetileba saboloo xdeba: a)
rodesac mxareebi acxadeben, rom isini ar iTxoven saqmis gadacemas didi palatisaTvis; an b)
palatis gadawyvetilebis gamotanidan sami Tvis Semdeg, Tu did palataSi saqmis gadacemis
Txovna ar wardgenila; an g) rodesac didi palatis kolegia uars acxadebs 43-e muxlis
safuZvelze wardgenili gadacemis Txovnis dakamyofilebaze. mas Semdeg, rac gadawyvetileba
saboloo gaxdeba, igi gadaecema evrosabWos ministrTa komitets, gadawyvetilebis aRsrulebis
zedamxedvelobisTvis.
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qo pasuxismgeblobis maregulirebeli Cveulebrivi wesebis gamonaklisis mi-
xedviT, respublikis prezidenti sargeblobda imunitetiT da misi mandatis
farglebSi, satelevizio interviuebis dros gamoTqmuli Sexedulebebis ga-
mo pasuxisgebaSi ver miecemoda.

strasburgis sasamarTloSi samarTalwarmoebis dros, momCivnebi amtkiceb-
dnen, rom maT ar hqondaT sasamarTlosadmi xelmisawvdomobis ufleba, Tavi-
anTi samoqalaqo uflebebis dadgenis mizniT, riTac dairRva konvenciis me-6
muxli.

saqme aRsaniSnavia imiT, rom es iyo pirveli SemTxveva, rodesac evrosasamar-
Tlos unda ganexila samoqalaqo samarTalwarmoebis mimarT qveynis prezi-
dentis imuniteti, parlamentis wevrTaTvis miniWebuli imunitetisgan gan-
sxvavebiT. es ukanaskneli sakiTxi ganxilul iqna iseT saqmeebSi, rogoricaa:
A. v. the United Kingdom70; Cordova v. Italy (no.1)71; Cordova v. Italy (no.2)72 da De
Jorio v. Italy73. aRniSnuli saqmis daskvnaSi, aseTi SezRudvebiT miRweuli mizne-
bis legitimurobasa da proporciulobasTan dakavSirebiT, evrosasamarTlo
mihyva xelisuflebis mier dadgenil principebs.

strasburgis sasamarTlom daadgina konvenciis me-6 muxlis darRveva Semde-
gi garemoebebidan gamomdinare, kerZod, Tavdapirvelad, erovnulma sasamar-
Tloebma ar Seiswavles moldovis respublikis prezidentis gancxadebebi mi-
si mandatis qveS eqceoda Tu ara maSin, roca Semoifarglnen mxolod konsti-
tuciis im muxlis wakiTxviT, romelic TavisTavad imunitetis farglebs ar
adgenda. evrosasamarTlom aseve aRniSna, rom norma iyo absoluturi, vinai-
dan igi ar SeiZleboda sxva imperatiul debulebebs gadafarvoda da aseve mud-
mivad gamoyenebadi, radgan prezidenti misi mandatis farglebSi gakeTebuli
cilismwamebluri gancxadebebis gamo, misi Tanamdebobidan wasvlis Semdeg pa-
suxisgebaSi ver miecemoda. evropuli sasamarTlosTvis „blanketuri xelSe-
uxebloba da imuniteti Tavidan unda yofiliyo acilebuli“.

aRsaniSnavia, rom zemoT aRniSnul saqmeSi _ A. v. the United Kingdom _ stras-
burgis sasamarTlom gamoikvlia im sxva saSualebebis arseboba, rodesac ap-
likants SeeZlo moeTxova kompensacia, parlamentis wevris mier gakeTebuli
savaraudo cilismwamebluri gancxadebebis gamo. am SemTxvevaSi, xelisufle-
bam aRniSna, rom momCivnebs, rogorc politikosebs, unda miemarTaT mediis-
Tvis, prezidentis mier maT winaaRmdeg warmoTqmuli braldebebis gasabaTi-
leblad. evrosasamarTlom aRniSna, rom saqmeSi _ Manole and Others v. Moldo-
va74 _ dadgenili faqtebidan gamomdinare, romelic exeboda saxelmwifo te-
leviziaze im dros arsebuli cenzuris administraciul praqtikas, strasbur-
gis sasamarTlom ar gaiziara mosazreba, rom momCivnebs realurad hqondaT
saxelmwifo meTauris mier, erovnuli dafarvis satelevizio arxze, saukeTe-
so saeTero dros gakeTebul braldebebze reagirebis efeqturi saSualeba.

7 0 A. v. the United Kingdom, no. 35373/97, ECHR 2002-X.
7 1 Cordova v. Italy (no. 1), no. 40877/98, ECHR 2003-I.
7 2 Cordova v. Italy (no. 2), no. 45649/99, ECHR 2003-I (amonaridebi).
7 3 De Jorio v. Italy, no. 73936/01, 3 June 2004.
7 4 Manole and Others v. Moldova, no. 13936/02, ECHR 2009 (amonaridebi).
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***

gadawyvetileba saqmeze _ Howald Moor and Others v. Switzerland75 _ exeboda az-
bestTan dakavSirebuli daavadebis Sesaxeb arsebul konkretul saqmeSi xan-
dazmulobis vadis gamoyenebas. momCivnebi warmoadgendnen qvrivsa da qaliS-
vils im meqanikosisa, romelic azbestis zemoqmedebis Sedegad ganviTarebu-
li daavadebis gamo gardaicvala. aRniSnuli piri azbestis zegavlenas muSao-
bis mravali wlis ganmavlobaSi ganicdida. igi gardaicvala daavadebis Taoba-
ze informaciis Setyobidan weliwad-naxevris Semdeg. 2005 wels aplikantebis
mier zianis anazRaurebis mizniT Setanili sarCeli Sveicariis sasamarTlo-
ebma ar daakmayofiles im safuZvliT, rom gasuli iyo xandazmulobis vada.
erovnulma sasamarTloebma daadgines, rom valdebulebis dakisrebasTan da-
kavSirebuli sarCelebis SemTxvevaSi, kanonmdebloba iTvaliswinebda xandaz-
mulobis 10-wlian vadas, romelic iwyeboda im dRidan, roca dazaralebul
pirze azbestis mtverma zegavlena moaxdina, miuxedavad imisa, Tu rodis dad-
ga an cxadi gaxda ziani. aplikantze azbestis bolo dadasturebuli zegavle-
na 1978 wels moxda.

saqme aRsaniSnavia xandazmulobis vadebis gamoyenebis TvalsazrisiT im daa-
vadebebTan mimarTebiT, romlis latenturi periodi SeiZleba ramdenime aT-
wleulis ganmavlobaSi gagrZeldes.

saqmis gansakuTrebuli garemoebebidan gamomdinare, evrosasamarTlom da-
adgina sasamarTlosadmi xelmisawvdomobis uflebis darRveva, magram amave
dros daadastura xandazmulobis vadebis gamoyenebis legitimuri miznebi,
kerZod, samarTlebrivi gansazRvrulobis mizani. strasburgis sasamarTlom
miiCnia, rom im SemTxvevaSi, rodesac adamianebi azbestisgan gamowveuli daa-
vadebebiT itanjebian, romelsac diagnozi mravali wlis ganmavlobaSi
dausves, xandazmulobis vadebis Sesaxeb wesebis sistematuri gamoyeneba ar-
Tmevs dainteresebul pirebs Sanss, daicvan TavianTi uflebebi sasamarTlos
winaSe. aqedan gamomdinare, strasburgis sasamarTlo miiCnevs, rom im SemTxve-
vebSi, roca mecnierulad dadasturebulia, rom pirs ar SeeZlo scodnoda sa-
kuTari konkretuli daavadebis Sesaxeb, aRniSnuli faqti mxedvelobaSi unda
iqnes miRebuli xandazmulobis vadis gamoTvlis dros.

samarTliani samarTalwarmoeba (me-6 muxlis 1-li punqti)

evrosasamarTlom pirvelad daadgina, konvenciis me-6 muxlis darRveva, erov-
nuli sasamarTlos mier dausabuTebeli uaris gacxadebis gamo, saqme ganexi-
la evrokavSiris marTlmsajulebis sasamarTlos (CJEU) winaswari gadawyve-
tilebisTvis (Dhahbi v. Italy76).

aplikanti tuniseli iyo (Semdeg man miiRo italiis moqalaqeoba). igi legalu-
rad muSaobda italiaSi da ixdida socialuri uzrunvelyofis gadasaxads. mom-
Civanma ganacxadi waradgina saojaxo daxmarebis miRebis Sesaxeb, Tumca misi

7 5 Howald Moor and Others v. Switzerland, nos. 52067/10 and 41072/11, 11 March 2014.
7 6 Dhahbi v. Italy, no. 17120/09, 8 April 2014.
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moTxovna ar dakmayofilda, radgan igi ar iyo italiis moqalaqe. aplikantma
gaasaCivra aRniSnuli uari, daeyrdno ra evrokavSirsa da tuniss Soris gafor-
mebul asocirebis xelSekrulebas, romelic italiis mier iyo ratificirebu-
li. saapelacio sasamarTloSi, momCivani iTxovda evrokavSiris marTlmsaju-
lebis sasamarTlos (CJEU) winaswar gadawyvetilebas imis Taobaze, iZleoda
Tu ara xelSekrulebis 65-e muxli tuniseli muSakisTvis, romelic kanonie-
rad imyofeboda italiis teritoriaze, saojaxo daxmarebis gacemaze uaris
Tqmis safuZvels. saapelacio sasamarTlom daadgina, rom 65-e muxli ar
vrceldeboda saojaxo daxmarebaze da mxolod italiisa da evrokavSiris sxva
qveynis moqalaqeebs SeeZloT aseTi SeRavaTebis moTxovna. aplikantma aRniS-
nuli gadawyvetileba gaasaCivra sakasacio sasamarTloSi, kvlav moiTxovda
ra evrokavSiris marTlmsajulebis sasamarTlos (CJEU) winaswar gadawyveti-
lebas asocirebis xelSekrulebis ganmartebisTvis. sakasacio sasamarTlom
daadgina, rom 65-e muxli ar faravda iseTi xasiaTis socialuri daxmarebis
SeRavaTebs, rogoricaa momCivnis mier moTxovnili saojaxo daxmarebis miRe-
bis ufleba. aqedan gamomdinare, tunisel moqalaqeebs ar hqondaT aRniSnuli
uflebamosileba.

evrosasamarTlom daadgina konvenciis me-6 muxlis 1-li punqtis darRveva,
aRniSna, rom sakasacio sasamarTlos gadawyvetileba ar Seicavda aplikantis
Txovnas winaswari gadawyvetilebis Taobaze. garda amisa, ar iyo miTiTebuli,
moTxovnis uaryofis mizezi. aRniSnulma SeuZlebeli gaxada imis dadgena, sa-
kasacio sasamarTlom ganmcxadeblis moTxovna Seusabamod miiCnia, Tu ukve
acte clair-is doqtrinis farglebSi moaqcia. evrosasamarTlom aseve aRniSna, rom
gadawyvetilebaSi miTiTeba ar yofila evrokavSiris marTlmsajulebis sasa-
marTlos (CJEU) precedentul samarTalze. strasburgis sasamarTlom gaime-
ora am sferoSi dadgenili midgomis principebi, romlis mixedviT, erovnuli
sasamarTloebis mier gamotanili gadawyvetilebebis winaaRmdeg ar arsebobs
Sida kanonmdeblobiT gaTvaliswinebuli samarTlebrivi dacvis saSualebebi;
aseve, erovnuli sasamarTloebi valdebulni arian, ganmarton evrokavSiris
samarTlis interpretaciis mizniT, evrokavSiris marTlmsajulebis sasamar-
TlosTvis (CJEU) winaswari kiTxviT mimarTvaze uaris Tqmis mizezebi, evro-
kavSiris marTlmsajulebis sasamarTlos (CJEU) precedentuli samarTliT
damkvidrebuli gamonaklisi wesebidan gamomdinare. Sesabamisad, sasamarTlo-
ebma unda miuTiTon sakiTxis ararelevanturobis safuZvlebi, rom evrokav-
Siris kanonmdeblobis Sesabamisi muxli ukve ganmartebulia evrokavSiris mar-
Tlmsajulebis sasamarTlos (CJEU) mier an evrokavSiris samarTlis marTe-
buli gamoyeneba imdenad cxadia, rom ar tovebs gonivruli eWvis safuZvels
(ix., magaliTad, gadawyvetileba saqmeze _ Vergauwen and Others v. Belgium77).

***

zemoT aRniSnuli gadawyvetileba saqmeze _ Hansen78 _ exeboda maRali instan-
ciis sasamarTlos mier saCivris gansaxilvelad miRebaze uaris Tqmas, Sesaba-
misi safuZvlebis miTiTebis gareSe. maRali instanciis sasamarTlom uari ga-
nacxada aplikantis samoqalaqo saCivris gansaxilvelad miRebaze im motiviT,

7 7 Vergauwen and Others v. Belgium (dec.), no. 4832/04, §§ 89-90, 10 April 2012.
7 8 Hansen, supra note 60.
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rom „cxadi iyo misi warumatebloba“. aRniSnuli faqti warmoadgenda samoqa-
laqo saproceso kodeqsiT dadgenil formulas. winamdebare gadawyvetile-
bis winaaRmdeg momCivnis saCivari ar dakmayofilda uzenaesi sasamarTlos sa-
apelacio komitetis mier. evrosasamarTloSi, aplikanti davobda erovnuli
sasamarTloebis mier misi saCivris ugulvebelyofas, sakmarisi mizezebis mi-
TiTebis gareSe.

evrosasamarTlom aRniSna, rom sadavo gadawyvetileba iqna miRebuli „fil-
traciis proceduris“ farglebSi, romelic norvegiis samoqalaqo saproce-
so kodeqsiT iqna dadgenili, samarTalwarmoebis ekonomiurobis interesebi-
dan gamomdinare. maRali instanciis sasamarTlos roli saapelacio samar-
TalwarmoebaSi ar niSnavda saqmis xelaxal ganxilvas, aramed is pirveli in-
stanciis sasamarTlos gadawyvetilebis gadaxedvas warmoadgenda. adamianis
uflebaTa evropulma sasamarTlom aRniSna, rom maRali instanciis sasamar-
Tlos iurisdiqcia ar iyo Semofargluli ara mxolod kanonisa da procedu-
ris sakiTxebiT, aramed vrceldeboda faqtobriv sakiTxebze da aplikantis
saqmis konkretul SemTxvevebSi, maRali instanciis sasamarTlos dasabuTeba
ar wyvetda sakiTxis arss. evrosasamarTlom aseve gaiTvaliswina is faqti, rom
maRali instanciis sasamarTlo aplikantis saCivris miRebaze uaris Tqmis dros
ar moqmedebda, rogorc umaRlesi instanciis sasamarTlo, Sesabamisad, misi
proceduris Tanaxmad, gadawyvetileba SeiZleboda gasaCivrebuliyo uzenae-
si sasamarTlos saapelacio komitetSi. evrosasamarTlom daadgina, rom saa-
pelacio sasamarTlos mier aplikantis saCivris miRebaze uaris Tqmis Sesaxeb
miTiTebuli mizezebi ar aZlevda momCivans SesaZleblobas efeqturad gane-
xorcielebina Tavisi ufleba uzenaes sasamarTloSi gasaCivrebis Taobaze. am-
rigad, evrosasamarTlom daadgina konvenciis me-6 muxlis 1-li punqtis dar-
Rveva.

gadawyvetileba aRsaniSnavia imdenad, ramdenadac igi pirvelad moiTxovs sa-
apelacio sasamarTloebis (meore instancia) mier, dausabuTebeli saCivrebis
filtracias, aseve, saapelacio saCivris gansaxilvelad miRebaze uaris Tqmis
mizezebis miTiTebas, radgan meore instanciis sasamarTlos iurisdiqcia mo-
icavs samoqalaqo saqmeebis rogorc faqtobriv, aseve iuridiul sakiTxebs.
norvegiis kanonmdebloba, amJamad, aseT debulebas ayalibebs.

proceduruli uflebebi sisxlissamarTlebriv samarTalwarmoebaSi

samarTliani ganxilvis ufleba (muxli 6)

samarTliani samarTalwarmoeba (me-6 muxlis 1-li punqti)

Natsvlishvili and Togonidze v. Georgia79 iyo pirveli saqme, romelSic evrosasa-
marTlom samarTliani samarTalwarmoebis cnebis mxedvelobaSi miRebiT, sru-
lad Seiswavla saproceso SeTanxmebis gaformebis sakiTxi, me-6 muxlis mniS-
vnelobidan gamomdinare.

79 Natsvlishvili and Togonidze v. Georgia, no. 9043/05, 29 April 2014.
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pirveli momCivnis saqmeSi, dacvis mxaresa da braldebis mxares Soris gafor-
mda saproceso SeTanxmeba, romlis mixedviTac braldebis mxare sasamarTlos
moTxovda, rom momCivani saqmis arsebiTi mxaris ganxilvis gareSe damnaSaved
ecno da mieRo msubuqi sasjeli, kerZod, jarima. saqmis ganmxilvelma sasamar-
Tlom daamtkica saproceso SeTanxmeba, momCivani damnaSaved cno da mas ja-
rimis gadaxda daakisra. aRniSnuli gadawyvetileba gasaCivrebas ar eqvemde-
bareboda.

evropuli sasamarTlos winaSe pirveli momCivani amtkicebda, rom im dros ar-
sebuli erovnuli samarTliT gaTvaliswinebuli da mocemul saqmeSi gamoye-
nebuli saproceso SeTanxmeba warmoadgenda procesualuri uflebis boro-
tad gamoyenebasa da usamarTlobas. man aRiara, rom prokuraturasTan gafor-
mebuli saproceso SeTanxmebiT, momCivanma uari Tqva garkveul saproceso
uflebebze. Tumca, is amtkicebda, rom uaris Tqmis Sedegad igi ar iyo uzrun-
velyofili efeqturi garantiebiT.

strasburgis sasamarTlom Tavdapirvelad aRniSna, rom evropuli sisxlis sa-
marTlebrivi sistemisaTvis damaxasiaTebeli iyo braldebis mxaresa da dac-
vis mxares Soris saproceso SeTanxmebis gaformeba. saproceso SeTanxmebis
gaformebis an sagamoZiebo organoebTan TanamSromlobis sanacvlod, sasje-
lis Semcirebis an braldebis Secvlisken mimarTuli iniciativebi kritikis-
Tvis Ria ar iyo. mocemul saqmeSi mniSvnelovan sakiTxs warmoadgenda, iyo Tu
ara aRniSnuli procedura garantiebiT uzrunvelyofili, raTa Tavidan yo-
filiyo acilebuli uflebis borotad gamoyeneba. evrosasamarTlom aRniS-
nul sakiTxs, momCivnis saqmeSi arsebuli garemoebebis mixedviT upasuxa. man
faqtebTan dakavSirebiT daadgina, rom: (i) saproceso SeTanxmeba momCivanma
nebayoflobiT gaaforma da igi srulad iyo informirebuli Sesabamisi gare-
moebebisa da Sedegebis Sesaxeb (faqtobrivad, momCivanma Tavad SesTavaza
braldebis mxares saproceso SeTanxmebis gaformeba); (ii) momCivani saqmis war-
moebis yvela etapze warmodgenili iyo advokatebis mier, maT Soris, proku-
raturasTan saproceso SeTanxmebis Taobaze molaparakebebis warmoebisas;
(iii) momCivanma prokurorisa da mosamarTlis winaSe, romelic saproceso Se-
Tanxmebis namdvilobas zedamxedvelobda, daadastura, rom igi acnobiereb-
da mis Sinaarsa da samarTlebriv Sedegebs; (iv) saproceso SeTanxmebis zusti
pirobebi, romelsac momCivanma xeli moawera da romelic molaparakebebis
mokle Sejamebas warmoadgenda, saqmis ganmxilvel mosamarTles sajaro sxdo-
maze gansaxilvelad gadaeca; (v) saqmis ganmxilveli mosamarTle valdebuli
ar iyo daemtkicebina saproceso SeTanxmeba. sasamarTlos SeeZlo uari eTqva
saproceso SeTanxmebis damtkicebaze Tu darwmundeboda, rom SeTanxmebis pi-
robebi ukanono gziT iyo miRweuli an SeTanxmebis miRwevis procedura araka-
nonieri gaxldaT.

Sesabamisad, evrosasamarTlom daaskvna, rom pirveli momCivnis mier sapro-
ceso SeTanxmebis dadeba namdvilad gaazrebuli da nebayoflobiTi gadawyve-
tileba iyo. ar SeiZleboda miCneuliyo, rom aRniSnuli gadawyvetileba war-
moadgenda prokuraturis mxridan iZulebis an cru dapirebis ganxorciele-
bis Sedegs. piriqiT, igi uflebis SesaZlo borotad gamoyenebis winaaRmdeg
uzrunvelyofili iyo sakmarisi garantiebiT.
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***

The H. and J. v. the Netherlands80 ganCineba Seexeboda wamebis saqmeze momCivnis
winaaRmdeg sisxlissamarTlebrivi devnis warmoebisas im gancxadebebis gamo-
yenebas, romelic man konfidencialurobis safuZvelze, TavSesafris miRe-
basTan dakavSirebul procedurebSi gaakeTa. warmoSobiT avRaneli momCivne-
bi komunisturi reJimis samxedro sadazvervo samsaxuris (KhAD/WAD) yofili
maRalCinosnebi iyvnen. komunisturi reJimis dacemidan cota xnis Semdeg maT
holandiaSi TavSesafris miniWeba iTxoves. TavSesafris miRebis procedure-
bis mimdinareobisas momCivnebs moTxoves realuri mizezebis dasaxeleba, Tu
ratom surdaT TavSesafris miniWeba; agreTve, simarTle eTqvaT KhAD/WAD-
Si maTi karieris Sesaxeb. momCivnebs TavSesafris miniWebaze uari ganucxades,
Tumca konvenciis me-3 muxlis sawinaaRmdego mopyrobis Taobaze ganxorcie-
lebuli muqaris gamo, isini deportacias ar daeqvemdebarnen. miuxedavad ami-
sa, maT mimarT, wamebis sawinaaRmdego konvenciis Sesabamisad, ganxorcielda
sisxlissamarTlebrivi devna da isini saTanadod iqnen damnaSaved cnobilni.

momCivnebi davobdnen, rom TavSesafris miRebasTan dakavSirebuli procedu-
rebis dros, maT mier administraciuli organosaTvis miwodebuli informa-
cia aplikantebis winaaRmdeg iqna gamoyenebuli sisxlissamarTlebriv samar-
TalwarmoebaSi, maSin, rodesac maT dapirdnen, rom yvelaferi is, rasac isini
xelisuflebis warmomadgenlebs etyodnen, konfidencialurad darCeboda.

evrosasamarTlom me-6 muxlTan dakavSirebuli aplikantis saCivari ar daak-
mayofila. man daadgina, rom wamebis sawinaaRmdego konvenciiTa da Jenevis
konvenciiT ganmtkicebuli aut dedere aut judicare principis mixedviT, momCivne-
bis winaaRmdeg sisxlissamarTlebrivi devnis ganxorcieleba holandiis ara
mxolod ufleba, aramed moraluri valdebuleba iyo. momCivnebi holandiaSi
sakuTari surviliT wavidnen da moiTxoves zemoT xsenebul saxelmwifos da-
ecva isini. aRniSnulis misaRwevad maT unda daerwmunebinaT holandiis xeli-
sufleba, rom isini dacvas saWiroebdnen. vinaidan am TvalsazrisiT mtkice-
bis tvirTi momCivnebs ekisrebodaT, holandiis xelisuflebis organoebs
hqondaT ufleba, maTTvis sruli simarTlis gamJRavneba moeTxovaT. TavSe-
safris miRebis procedurebSi informaciis saidumlod Senaxvis dapireba miz-
nad isaxavs imis uzrunvelyofas, rom TavSesafris maZiebelTa gancxadebebs
ar Seityoben is organizaciebi an pirebi, romelTaganac isini dacvas saWiro-
eben.

piriqiT, TavSesafris miniWebis Taobaze moTxovnis ganxilvasTan dakavSire-
buli konfidencialurobis praqtika, damnaSaves saTanado sasjelisagan ar un-
da icavdes. aRniSnuli ganCineba mniSvnelovania, radgan igi adgens, rom Tav-
Sesafris maZieblebis mier TavSesafris misaRebad gakeTebuli ganacxadebi ar
miiCneva iZulebis Sedegad mopovebulad da aRniSnuli gancxadebebi SeiZleba
SemdgomSi, imave saxelmwifoSi sisxlissamarTlebrivi saqmis warmoebisas, maT
winaaRmdeg iqnes gamoyenebuli.

80 H. and J. v. the Netherlands (dec.) nos. 978/09 and 992/09, 13 November 2014.
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udanaSaulobis prezumfcia (me-6 muxlis me-2 punqti)

gadawyvetileba saqmeze _ Karaman v. Germany81 _ Seexeboda udanaSaulobis
prezumfciis gamoyenebas im garemoebebSi, rodesac gamoZiebis qveS myof eW-
vmitanilTan dakavSirebul Cvenebebs, misi Tanabraldebulis winaaRmdeg ga-
motanili gadawyvetileba Seicavda.

momCivani da ramdenime sxva piri TaRliTobaSi iyvnen eWvmitanilni. sisxlis-
samarTlebrivi samarTalwarmoebis mosamzadebel etapze, momCivnis saqmis ga-
moZieba gamoeyo Tanabraldebulis saqmis gamoZiebas. sasamarTlom momCivnis
Tanabraldebuli damnaSaved cno damamZimebel garemoebebSi Cadenil TaRli-
TobaSi. im droisaTvis momCivans oficialurad brali ar hqonda wayenebuli.
gadawyvetileba detalurad aRwerda Tu rogor iyo danaSaulis sqema organi-
zebuli. igi Tavdapirvelad miuTiTebda momCivnis srul saxelsa da gvars (in-
ternetSi gamoqveynebul versiaSi gamoyenebuli iyo inicialebi) da konkre-
tuli garemoebebis damowmebiT, naTlad aRniSnavda, rom momCivans danaSau-
lis wamowyebaSi didi roli ekava.

evropuli sasamarTlos winaSe aplikanti Cioda konvenciis me-6 muxlis me-2
punqtis darRvevis Sesaxeb, miuTiTebda ra sasamarTlo gadawyvetilebaSi ar-
sebul cnobebze, romelic danaSaulSi mis monawileobas cxadyofda.

evrosasamarTlom daadgina, rom udanaSaulobis prezumfciis principi gamo-
iyeneba Tanabraldebulis mimarT gancalkevebuli samarTalwarmoebis kon-
teqstSi, bralis Taobaze naadrevi mosazrebis gamoxatvis dros, maSinac ki,
Tu sadavo gancxadebebi savaldebulo ar aris im sasamarTlosTvis, romelic
sabolood braldebulis saqmes ganixilavs.

strasburgis sasamarTlom aRniSna, rom kompleqsur sisxlissamarTlebriv sa-
marTalwarmoebaSi, exeba ra igi ramdenime adamians, romelTa saqmeebis erTob-
livad warmoeba ver moxerxdeba, saqmis ganmxilveli sasamarTlos mier mesame
pirebis CarTulobis ganxilva, romelTa saqmeebzec calke samarTalwarmoe-
ba ganxorcieldeba, SesaZloa, aucilebeli iyos braldebulebis bralis da-
sadgenad. evrosasamarTlom aRniSna, rom sisxlis samarTlis sasamarTloebi,
braldebulis sisxlissamarTlebrivi pasuxismgeblobis dasadgenad, valde-
bulni iyvnen SeZlebisdagvarad uSecdomod da zustad daedginaT Sesabamisi
faqtebi; maT ar SeeZloT warmoedginaT mniSvnelovani faqtebi, winasasamar-
Tlo gancxadebebis an eWvebis saxiT. evrosasamarTlosTvis aRniSnuli
garemoebebi, agreTve, gamoiyeneba mesame piris CarTulobasTan dakavSirebul
faqtebTan mimarTebiT. Tumca strasburgis sasamarTlom xazgasmiT aRniSna,
rom Tu msgavsi faqtebi iqneboda mocemuli, sasamarTlos ar unda warmoedgi-
na imaze meti informacia, vidre saWiro iyo konkretul saqmeze sisxlissamar-
Tlebrivi pasuxismgeblobis dasadgenad.

sasamarTlom daaskvna ra, rom momCivnis saqmeze ar darRveula konvenciis me-6
muxlis me-2 paragrafi, evrosasamarTlom marTebulad miiCnia Semdgomi faqto-
rebi: (i) erT-erTi Tanabraldebulis bralis dasadgenad aucilebeli iyo detalu-
rad ganxiluliyo danaSaulis monawile yvela piris, maT Soris, momCivnis roli

8 1 Karaman v. Germany, no. 17103/10, 27 February 2014.
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aRniSnul qmedebaSi; (ii) saqmis ganmxilveli sasamarTlos mier gamoyenebuli ena
sakmarisad cxadyofda, rom momCivnis xseneba ar ganapirobebda misi bralis dad-
genas; (iii) gadawyvetilebis internet publikaciis Sesavali nawili da federaluri
sakonstitucio sasamarTlos gadawyvetileba xazs usvamda, rom udanaSaulobis
prezumfciis sawinaaRmdego iqneboda, momCivnis raime saxis brali dadgeniliyo
misi Tanamonawilis winaaRmdeg warmoebuli saqmis Sedegis safuZvelze.

dacvis ufleba (me-6 muxlis me-3 punqti)

me-6 muxlis me-3 punqtis `g~ qvepunqti me-6 muxlis 1-l punqtTan

erTobliobaSi

gadawyvetileba saqmeze _ The Ibrahim and Others v. the United Kingdom82 (arasa-
boloo) _ exeboda policiaSi dakiTxvis dros, advokatis xelmisawvdomis uz-
runvelyofis gaWianurebas, kerZod, aRniSnulis Sesaxeb „damajerebeli mize-
zebis“ interpretaciis gamarTlebas saqmeSi _ Salduz v. Turkey83 da cnebasTan _
gamousworebeli ziani _ kavSirs.

aplikantebi eWvmitanilni iyvnen 2005 wlis 21 ivliss londonSi ganxorcie-
lebuli suiciduri dabombvis mcdelobaSi. oTxi bombi afeTqda, xolo mTava-
ri asafeTqebeli nawili ki _ vera. aRniSnul SemTxvevamde ori kviriT adre 52
adamiani gardaicvala londonSi ganxorcielebuli suiciduri dabombvebis
Sedegad. pirveli sami momCivani daakaves, Tumca droebiT uari eTqvaT iuri-
diul daxmarebaze policiis mier Catarebuli „usafrTxo dakiTxvebis“ (oTxi
da rva saaTis ganmavlobaSi) dros. aplikantebis gancxadebebi ganviTarebul
movlenebTan raime saxis kavSiris uaryofis Sesaxeb, iuridiuli daxmarebis
gareSe gakeTda da aRniSnul movlenebSi CarTuloba mxolod sasamarTlos wi-
naSe aRiares (sasamarTlo procesze, maT aRiares aRniSnul procesebSi mona-
wileoba, Tumca ganacxades, rom bombebi satyuara iyo, radgan isini asafeT-
qeblad ar iyo gamiznuli). meoTxe aplikanti, mowmis saxiT daikiTxa. sxva mom-
Civnebisgan gansxvavebiT, am ukanasknelma daiwyo sakuTari Tavis mxileba da
misi, rogorc eWvmitanilis dakavebis, dumilisa da iuridiuli daxmarebis mi-
Rebis uflebis ganmartebis magivrad policiam saSualeba misca mas, rogorc
mowmes 12 saaTis ganmavlobaSi kiTxvebze pasuxi gaeca da werilobiTi Cveneba
mieca. iuridiuli konsultaciis miRebis Semdeg aplikants Cabarda aRniSnu-
li Cveneba, Tumca sasamarTlo procesze man ganacxada, rom es Cveneba ar unda
yofiliyo daSvebuli, radgan igi samarTlebrivi daxmarebis miRebamde misca.

momCivnebi davobdnen, rom maTi advokatisadmi xelmisawvdomobis uflebis
ararseboba policiaSi Tavdapirveli dakiTxvis dros da Semdgom sasamarTlo
procesze maTi Cvenebebis daSveba, warmoadgenda evrokonvenciis me-6 muxlis
1-li punqtisa da me-3 punqtis `g~ qvepunqtiT garantirebuli samarTliani sa-
samarTlos uflebis darRvevas. strasburgis sasamarTlom daadgina, rom kon-
vencia ar darRveula.

8 2 Ibrahim and Others v. the United Kingdom, nos. 50541/08 et al., 16 December 2014.
8 3 Salduz v. Turkey [GC], no. 36391/02, ECHR 2008.
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gadawyvetileba sainteresoa imiT, rom igi ganmartavs „damajerebeli mizeze-
bis“ testis farglebs, romelic gansazRvrulia zemoT aRniSnul saqmeSi _ Sal-
duz Semdegnairad: `evrokonvenciis me-6 muxlis 1-li punqtis Tanaxmad, ro-
gorc wesi, advokatisadmi xelmisawvdomoba uzrunvelyofili unda iyos po-
liciis mier braldebulis pirvelad dakiTxvisTanave, garda im SemTxvevisa,
Tu saqmis konkretuli garemoebebidan cxadia, rom am uflebis SezRudvis re-
aluri mizezebi arsebobs. am ukanasknelis drosac ki, roca udavo argumentis
safuZvelze, SeiZleba gamonaklisi wesiT gamarTldes advokatis xelmisaw-
vdomobaze uari, aseTi SezRudva _ mniSvneloba ar aqvs mis gamarTlebas _ uka-
nonod ar unda laxavdes braldebulis uflebebs konvenciis me-6 muxlidan
gamomdinare... dacvis ufleba arsobrivad Seuqcevadad Seilaxeba, rodesac
policiaSi, advokatis gareSe, dakiTxvaze gakeTebuli mamxilebeli gancxade-
bebi gamoyenebuli iqneba braldebisTvis“.

mocemul saqmeSi, evrosasamarTlom daadgina, rom Semdgomi bombebis afeT-
qebis riski iwvevda „sazogadoebrivi usafrTxoebisTvis uaRresad seriozul
da gardauval safrTxes“ da aRniSnuli safrTxe warmoadgenda im udavo argu-
ments, romelic amarTlebda momCivnebis iuridiuli daxmarebisadmi xelmi-
sawvdomobis droebiT gadadebas. evrosasamarTlom miiCnia, rom gasagebi iyo
policiis wuxili imasTan dakavSirebiT, rom advokatis daxmareba xels Seuw-
yobda sxva braldebulebis „gamofxizlebas“.

rac Seexeba sasamarTlo procesze aplikantTa gancxadebebis dasaSvebobis Se-
usabamo SezRudvas, strasburgis sasamarTlom yuradReba gaamaxvila Semdeg
faqtebze: (1) Salduz da Dayanan v. Turkey84 saqmeebSi, dadgenili poziciisgan gan-
sxvavebiT, ar arsebobda iuridiuli daxmarebis xelmisawvdomobis uzrunvel-
yofis sistematuri uari policiis mier eWvmitanilTa dakiTxvis dros. arse-
bobda mkafio sakanonmdeblo CarCo, romelic gamonaklis SemTxvevebSi iTva-
liswinebda xelmisawvdomobis SesaZleblobis gadadebas im pirobiT, rom gar-
kveuli garantiebi daculi iqneboda (magaliTad, xelmisawvdomobis gaWianu-
rebis dasabuTebuli nebarTva gacemuli unda yofiliyo policiis ufrosi ofic-
ris mier) da (2) aplikantebi dakiTxes mxolod sxva bombdamSenis qmedebebisgan
momdinare sazogadoebrivi safrTxeebis Taobaze da ara maT monawileobaze, ga-
nuxorcielebeli suiciduri dabombvebis Sesaxeb.

rac Seexeba kiTxvas, momCivnebisTvis samarTliani sasamarTlos uflebis uka-
nono SezRudvis Sesaxeb, maTi ganacxadebis daSvebis gamo, strasburgis sasa-
marTlom gaiTvaliswina Semdegi sakiTxebi, maT Soris: (1) mkafio sakanonmdeb-
lo CarCo advokatis xelmisawvdomobasTan da am uflebis gamonaklis wesTan
dakavSirebiT; aseve, aRniSnuli CarCos Sesabamisi gamoyeneba pirveli sami ap-
likantis SemTxvevaSi; (2) momCivnebi arc erT etapze ar iyvnen iZulebulni
miecaT Cveneba da maT mimarT dasmuli kiTxvebi moicavda ara mxolod am pir-
Ta CarTulobas dabombvis mcdelobaSi, aramed im informaciis gadamowmebas,
romelic aRniSnul pirTa mier gansaxorcielebel SesaZlo, Semdgom dabom-
bvebs ukavSirdeboda; (3) sasamarTlo procesze, saproceso SesaZleblobebis
arseboba, romelic aplikantebs, maTi Cvenebebis daSvebis, gamoyenebisa da
mniSvnelobis miniWebis Sesaxeb gasaCivrebis saSualebas aZlevda; (4) mosamar-
Tlis mier nafici msajulebisadmi formulirebuli frTxili miTiTebebi, Cve-

8 4 Dayanan v. Turkey, no. 7377/03, § 33, 13 October 2009.
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nebebis mtkicebulebiTi bunebis Sesaxeb da (5) sxva mamxilebeli mtkicebule-
bebis siZliere.

meoTxe aplikantis SemTxvevaSi, romelmac policiaSi dakiTxvis dros, TviT-
mamxilebeli Cvenebebi misca, evrosasamarTlom _ zemoT aRniSnuli mosazre-
bebis garda _ mniSvneloba mianiWa im faqts, rom momCivanma ar uaryo misi gan-
cxadebebi advokatTan Sexvedris Semdegac da ganagrZo Cvenebis micema, mxo-
lod sasamarTlo procesidan aRniSnuli Cvenebis gamoricxvis TxovniT.

me-6 muxlis me-3 punqtis `d~ qvepunqti

gadawyvetileba saqmeze _ The Baytar v. Turkey85 _ exeboda Tarjimnis ararse-
bobas policiis ganyofilebaSi dakiTxvis dros. aplikanti, warmoSobiT qur-
Ti TurqeTis moqalaqe, daakaves misi Zmis sapatimroSi monaxulebis dros. Tar-
jimnis gareSe, aplikanti policiis TanamSromlebis mier Turqulad daikiTxa
im dokumentTan dakavSirebiT, romelic mas aRmouCines. gaugebaria, Tu ra-
tom Tqva man uari im etapze advokatis daxmarebaze. aplikantma axsna-ganmar-
teba misca dokumentTan dakavSirebiT. momCivani sasamarTlos winaSe warsdga.
gaacnobiera ra, rom aplikants ar hqonda Turquli enis saTanado codna, mo-
samarTlem sTxova momCivnis ojaxis wevrebs Tarjimnis funqcia gaewiaT mis-
Tvis. aplikantma Cveneba misca dokumentTan dakavSirebiT, romelic ar em-
Txveoda mis mier policiaSi adre micemul ganmartebas. igi patimrobaSi da-
toves. momdevno procesze aplikants axlda advokati da Tarjimani. gamam-
tyunebeli ganaCenis gamotanis dros, sasamarTlo sxva garemoebebTan erTad
daeyrdno im araTanmimdevrul gancxadebebs, romelic momCivanma winasasa-
marTlo sxdomaze gaakeTa. aplikanti davobda, rom sasamarTlo procesi iyo
usamarTlo, im uflebrivi Selaxvis gamo, rac policiaSi dakiTxvis dros Tar-
jimnis ararsebobam gamoiwvia.

evrosasamarTlom aRniSna, rom wina saqmeSi (Diallo v. Sweden86) miRebuli gadaw-
yvetilebisa da zemoT aRniSnuli Salduz87-is saqmis dasabuTebis mxedvelobaSi
miRebiT, Tarjimnis daxmareba uzrunvelyofili unda iyos gamoZiebis etap-
ze, garda saqmis im garkveuli SemTxvevebisa, rodesac arsebobs uflebis Sez-
Rudvis udavo argumentebi (Diallo, §25). am saqmis faqtobrivi garemoebebidan
gamomdinare evrosasamarTlom aRniSna, rom eWvs ar iwvevda is faqti, rom mom-
Civans ar esmoda Turquli. strasburgis sasamarTlom xazgasmiT aRniSna, rom
winaswari dakavebis izolatorSi braldebulis arCevani _ dumilis uflebiT
ar esargebla an uari eTqva advokatis daswrebaze _ gamomdinareobda bral-
debulis mier mis mimarT savaraudo braleuli faqtebis mkafio aRqmiT. poli-
ciis ganyofilebaSi Tarjimnis daxmarebis gareSe, aplikanti aRniSnul saqme-
Si moklebuli iyo advokatis daxmarebis ararsebobis an kiTxvebze pasuxis ga-
cemis garemoebebis Sefasebis SesaZleblobas. policiaSi dakiTxvis dros, mom-
Civnis mier gacemuli pasuxebi, erovnul sasamarTloSi mis winaaRmdeg iqna ga-
moyenebuli. strasburgis sasamarTlom damatebiT aRniSna, rom winasasamar-

8 5 Baytar v. Turkey, no. 45440/04, 14 October 2014.
8 6 Diallo v. Sweden (dec.), no. 13205/07, 5 January 2010.
8 7 Salduz, §§ 54-55, supra note 80.
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Tlo sxdomaze, Tarjimnis movaleobis ganmarteba xarveziani iyo, radgan mo-
samarTlem, aplikantis enobrivi monacemebis Semowmebis gareSe, pirdapir mi-
marTa mis ojaxis wevrebs dasaxmareblad.

sisxlis samarTlis saqmeebis gasaCivrebis ufleba

(me-7 damatebiTi oqmis me-2 muxli)

gadawyvetilebaSi saqmeze _ Shvydka v. Ukraine88 _ evrosasamarTlom ganixila
ufro maRali tribunalis mier sasjelis da/an ganaCenis efeqtiani gadasin-
jvis mniSvneloba. momCivanma, opoziciuri partiis wevrma, monawileoba mii-
Ro qveynis damoukideblobis dResTan dakavSirebul SekrebaSi. ceremonias
daeswro da gardacvlilTa pativsacemad adgili gvirgviniT Seamko ukrainis
maSindelma prezidentma, viqtor ianukoviCma. ceremoniis Semdeg momCivanma
gvirgvins moaSora lenta, romelzec mocemuli iyo Semdegi warwera: `ukrai-
nis prezidenti v.f. ianukoviCi~. aRniSnuli qmedebiT man prezidentis poli-
tikisagan gansxvavebuli xedvebi gamoxata.

momCivani wvrilman xulignobaSi damnaSaved iqna cnobili da mas aTi dRiT ad-
ministraciuli patimroba miesaja. aplikantma aRniSnuli gadawyvetileba pa-
timrobis pirvelive dRes gaasaCivra. sami kviris Semdeg, saapelacio sasamar-
Tlom ZalaSi datova pirveli instanciis sasamarTlos gadawyvetileba. im
droisaTvis momCivans sasjeli ukve srulad hqonda moxdili, vinaidan nakle-
bad mZime danaSaulisaTvis, rogoric iyo momCivnis mier Cadenili danaSauli,
misjili administraciuli patimrobis winaaRmdeg wardgenil saCivars ar hqon-
da SemaCerebeli efeqti.

mocemuli saqme, konvenciis me-7 muxlis me-2 punqtTan mimarTebiT aviTarebs
precedentul samarTals, vinaidan strasburgis sasamarTlom daaskvna, rom
sasjelis an ganaCenis ufro maRali tribunalis mier gadasinjvis ufleba da-
irRveva iseT saqmeze, sadac gadasinjvas adgili aqvs Tavisuflebis aRkveTis
Sesaxeb sasjelis srulad moxdis Semdeg. aRniSnuli gadawyvetilebis miRebi-
sas, momCivnis saqmeSi arsebul faqtebze miTiTebiT, evrosasamarTlom xaz-
gasmiT aRniSna, rom saapelacio ganxilvas im etaze ar SeeZlo ufro dabali
instanciis sasamarTlos gadawyvetilebis xarvezebis aRmofxvra.

piris ufleba, ar iqnes gasamarTlebuli an dasjili orjer

(me-7 damatebiTi oqmis me-4 muxli)

gadawyvetileba saqmeze _ Margus v. Croatia89 _ exeboda xorvatiis samxedro
meTauris winaaRmdeg samarTalwarmoebis dawyebas _ 1991 wels xorvatiaSi omis
dros ganxorcielebuli mkvlelobisa da samoqalaqo pirebis mZime formiT

8 8 Shvydka v. Ukraine, no. 17888/12, 30 October 2014.
8 9 Margus v. Croatia [GC], no. 4455/10, ECHR 2014.
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daWrisaTvis. pirveli sisxlissamarTlebrivi warmoeba, zogadi amnistiis Se-
saxeb kanonis safuZvelze, 1997 wels Sewyda. SemdgomSi, imave danaSaulebisaT-
vis, momCivnis winaaRmdeg meored daiwyo sisxlissamarTlebrivi devna. 2007
wels igi damnaSaved iqna cnobili mSvidobiani mosaxleobis winaaRmdeg gan-
xorcielebul omis danaSaulebSi da mas, sasjelis saxiT, Tavisuflebis aR-
kveTa miesaja.

evrosasamarTloSi saqmis warmoebisas aplikanti Cioda, rom dairRva misi uf-
leba, erTi da imave danaSaulisaTvis ar yofiliyo gasamarTlebuli an dasji-
li orjer. mTavroba amtkicebda, rom strasburgis sasamarTlos im dros ar
hqonda iurisdiqcia, vinaidan amnistiis Sesaxeb gadawyvetileba miRebul iqna
manamde, vidre konvencia xorvatiasTan mimarTebiT ZalaSi Sevidoda.

Tumca evrosasamarTlom aRniSna, rom momCivani damnaSaved aRniSnuli Tari-
Ris Semdeg cnes. Sesabamisad, is ubralo faqti, rom pirveli sisxlissamar-
Tlebrivi samarTalwarmoeba am TariRamde dasrulda, ver gamoiwvevda stras-
burgis sasamarTlos iurisdiqciis SezRudvas ratione temporis. strasbur-
gis sasamarTlom ganixila me-7 damatebiTi oqmis me-4 muxlis gamoyenebis kon-
kretuli sakiTxi im garemoebebSi, rodesac upirobo amnistia mieniWaT adami-
anis fundamentaluri uflebebis uxeSi darRvevebis Semcveli qmedebebis gan-
maxorcielebel pirebs.

pirvel rigSi evrosasamarTlom aRniSna, rom momCivnis winaaRmdeg sisxlis-
samarTlebrivi samarTalwarmoeba Seexeboda konvenciis me-2 muxliT gaTva-
liswinebuli sicocxlis uflebisa da me-3 muxliT gansazRvruli mSvidobiani
moqalaqeebis uflebebis darRvevas. strasburgis sasamarTlom aRniSna, rom
precedentuli samarTlis mixedviT, moqalaqeTa mkvlelobasa da arasaTana-
do mopyrobasTan dakavSirebiT amnistiis miniWeba konvenciis me-2 da me-3 mux-
lebiT dadgenil saxelmwifos valdebulebasTan winaaRmdegobaSi modioda,
vinaidan aRniSnuli faqti gaarTulebda msgavsi qmedebebis gamoZiebasa da mo-
cemuli muxlebiT ganmtkicebuli garantiebis darRveviT damnaSaveebis da-
usjelobas waaxalisebda. garda amisa, konvencia da misi damatebiTi oqmebi er-
TianobaSi unda iqnes wakiTxuli da imgvarad ganimartos, rom xeli Seewyos
maTi sxvadasxva normebis Tanmimdevrulobasa da harmonias. winamdebare saq-
meSi, aRniSnuli sakiTxi exeboda me-7 damatebiTi oqmis me-4 muxliT dacul
garantiebs da konvenciis me-2 da me-3 muxlebiT gaTvaliswinebul saxelmwi-
foTa valdebulebebs.

meore rigSi, evrosasamarTlom aRniSnuli situacia saerTaSoriso samarTlis
kuTxiT ganixila. man SeniSna, rom saerTaSoriso samarTalSi adamianis ufle-
baTa uxeS darRvevebTan mimarTebiT ganxorcielebuli amnistiebis dauSveb-
lad miCnevis mzardi tendencia SeiniSneboda, vinaidan aRniSnuli saxelmwi-
foebis mier damnaSaveebis sisxlissamarTlebrivi devnisa da dasjis sayovel-
Taod aRiarebuli valdebulebis sawinaaRmdego iyo. zogierT SemTxvevaSi, am-
nistiis miniWeba, magaliTad, rogoricaa Serigebis procesi an msxverplisTvis
kompensaciis mikuTvneba, dasaSvebadac rom yofiliyo miCneuli, aRniSnul saq-
meSi momCivnisTvis amnistiis miniWeba mainc dauSvebeli iqneboda, vinaidan ara-
feri miuTiTebda msgavsi garemoebebis arsebobaze.

maSasadame, konvenciis me-2 da me-3 muxlebidan gamomdinare, arsebuli valde-
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bulebisa da saerTaSoriso meqanizmebisa da instrumentebis gaTvaliswine-
biT, strasburgis sasamarTlom daadgina, rom me-7 damatebiTi oqmis me-4 mux-
li, romelic uzrunvelyofda piris uflebas ar yofiliyo gasamarTlebuli
an dasjili orjer, mSvidobiani mosaxleobis winaaRmdeg omis danaSaulis Ca-
denisaTvis, momCivnis winaaRmdeg warmoebuli meore sisxlissamarTlebrivi
saqmis mimarT ar gamoiyeneboda.

aRsaniSnavia, rom evrosasamarTlos dasabuTeba eyrdnoboda sxvadasxva saerTa-
Soriso wyaros, romelic ramdenime saerTaSoriso konvenciidan, organodan da
sasamarTlodan, maT Soris, adamianis uflebaTa interamerikuli sasamarTlosa
da sisxlis samarTlis saerTaSoriso sasamarTlodan momdinareobda.

samoqalaqo da politikuri uflebebi

piradi da ojaxuri cxovrebis pativiscemis ufleba (muxli 8)

gamoyeneba

gadawyvetileba saqmeze _ Emel Boyraz v. Turkey90 _ (arasaboloo) exeboda sa-
jaro seqtorSi dasaqmebaze genderuli niSniT uaris TqmasTan mimarTebiT me-
8 muxliT gaTvaliswinebuli piradi cxovrebis aspeqtis gamoyenebas. momCiva-
ni qalbatoni daniSnul iqna usafrTxoebis oficris Tanamdebobaze saxelmwi-
fo dawesebulebaSi, kerZod, eleqtroenergiis sawarmoSi. Semdeg is gaaTavi-
sufles, radgan igi ar akmayofilebda `mamakacad yofnis~ kriteriums da sam-
xedro samsaxuri ar hqonda gavlili. momCivanma misi gaTavisuflebis Sesaxeb
gadawyvetileba erovnul sasamarTloebSi warumateblad gaasaCivra.

evrosasamarTloSi saqmis warmoebisas, momCivani konvenciis me-14 muxlis mi-
xedviT Cioda, rom erovnuli sasamarTloebis mier mis winaaRmdeg miRebuli
gadawyvetilebebi warmoadgenda sqesis safuZvelze diskriminacias. stras-
burgis sasamarTlom gadawyvetileba momCivnis sasargeblod miiRo.

gadawyvetileba aRsaniSnavia im TvalsazrisiT, rom evrosasamarTlom, saCiv-
ris Taobaze saxelmwifosTvis Setyobinebis Semdeg, ex officio daayena konven-
ciis me-8 muxlis gamoyenebis SesaZlebloba aplikantis saqmis garemoebebi-
dan gamomdinare, miuxedavad imisa, rom Tavad momCivans arasodes ganucxade-
bia Tavis saCivarSi piradi cxovrebis uflebis darRvevis Taobaze, eyrdno-
boda ra mxolod erovnuli kanonmdeblobis normebs genderuli Tanasworo-
bis Sesaxeb. mopasuxe saxelmwifom ganacxada, rom aplikantis saqmeSi evro-
konvenciis arc me-8 da arc me-14 muxlebi ar darRveula; xazi gausva, rom kon-
venciiT ar aris garantirebuli sajaro samsaxurSi rekrutirebis ufleba.

TurqeTs evrokonvenciis me-12 damatebiTi oqmis ratificireba ar mouxdenia.
am mxriv, momCivnis saqmis warmatebiT dasruleba damokidebuli iyo aplikantis
mier mocemuli faqtobrivi garemoebebis konvenciis ZiriTadi debulebebis
farglebSi moqcevaze. evrosasamarTlos mier aRiarebulia, rom misi preceden-

9 0 Emel Boyraz v. Turkey, no. 61960/08, 2 December 2014.
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tuli samarTliT kargad damkvidrebuli praqtikis Tanaxmad, ( am sakiTxTan da-
kavSirebiT ixileT saqmeebi _ Vogt v. Germany91 da Otto v. Germany92) „sajaro sam-
saxurSi rekrutirebis ufleba ar aris konvenciiT garantirebuli“. am mxriv,
strasburgis sasamarTlom xazi gausva im garemoebas, rom aplikanti, faqtob-
rivad, usafrTxoebis oficris poziciaze iyo wardgenili, Tanamdebobaze Tur-
qeTis sajaro samsaxurSi, sadac 3 wlis ganmavlobaSi muSaobda xelSekrulebis
safuZvelze, sanam genderuli diskriminaciis safuZvelze gaTavisufldebo-
da. evrosasamarTlos winaSe wamoWrili sakiTxi exeboda im garemoebas, rom mxo-
lod aRniSnul faqtze dayrdnobiT SeeZlo Tu ara momCivans mieTiTa konven-
ciis me-8 muxlze me-14 muxlTan erTobliobaSi. sasamarTlom daadgina, rom es
SesaZlebeli iyo. misi mosazrebiT, „piradi cxovrebis uflebis“ koncefcia mo-
icavs pirovnuli identobis maxasiaTeblebs da adamianis sqesi warmoadgens mi-
si vinaobis ganuyofel nawils. amdenad, iseTi mkacri RonisZieba, rogoricaa
genderuli niSniT Tanamdebobidan gaTavisufleba, uaryofiT zegavlenas ax-
dens piris identobaze, TviTaRqmaze, Tavmoyvareobaze da saboloo jamSi mis
pirad cxovrebaze. garda amisa, ganmcxadeblis samsaxuridan gaTavisuflebas
gavlena hqonda mis „Sida wreze~, radgan samuSaos dakargvas sagrZnobi Sedege-
bi eqneboda momCivnisa da misi ojaxis wevrebis materialur keTildReobaze.
sasamarTlom dasZina, rom ganmcxadeblis gaTavisuflebam imoqmeda sxva adami-
anebTan misi urTierTobebis farTo speqtrze, maT Soris, profesiuli xasia-
Tis niSniT, iseve rogorc mis unarze praqtikaSi gamoeyenebina Tavisi profe-
sia, romelic mis kvalifikacias Seesabameboda.

strasburgis sasamarTlom daadgina ra konvenciis me-14 muxlis gamoyeneba,
imsjela aRniSnulis SesaZlo darRvevis Sesaxeb me-8 muxlTan erTobliobaSi.
evrosasamarTlom daaskvna, rom ar momxdara sadavo gansxvavebuli mopyro-
bis gonivruli da obieqturi gamarTleba da Sesabamisad, momCivani, genderu-
li niSniT diskriminaciis msxverpls warmoadgenda.

piradi cxovrebis ufleba

gadawyvetileba saqmeze _ Fernandez Martinez v. Spain93 _ exeboda SromiTi xel-
Sekrulebis gagrZelebaze uaris Tqmas mRvdlisTvis, romelic Svidi wlis gan-
mavlobaSi sajaro skolaSi, yovelwliuri xelSekrulebis ganaxlebis safuZ-
velze, religiis maswavleblad muSaobda. igi davobda, rom misi ojaxis da pi-
radi mdgomareobis sajaroobis gamo, mas kaTolikuri religiis swavlebaSi
xeli SeuSales, vinaidan igi daqorwinebuli moZRvari iyo, romelsac xuTi Svi-
li hyavda da miekuTneboda imgvar organizacias, romelic oficialuri ekle-
siis doqtrinas ewinaaRmdegeboda. 1996 wels momCivnis aRniSnuli situacia
Jurnalistma sagazeTo statiaSi gaaSuqa, sadac mocemuli iyo aplikantis fo-
to ojaxTan erTad. 1997 wels momCivnis mier cameti wlis win wardgenili moT-
xovna, dauqorwineblobis valdebulebisagan gaTavisuflebis Sesaxeb, dakma-
yofilda. ramdenime kviris Semdeg saepiskoposom ganaTlebis ministrs acno-
ba momCivnis SromiTi xelSekrulebis Sewyvetis Sesaxeb im skolasTan, sadac

9 1 Vogt v. Germany, 26 September 1995, §43, Series A no. 323.
9 2 Otto v. Germany (dec.), no. 27574/02, 24 November 2005.
9 3 Fernandez Martinez v. Spain [GC], no. 56030/07, ECHR 2014.
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igi maswavleblad muSaobda.

evrosasamarTlom aRniSna, rom momCivnisTvis xelSekrulebis ganaxlebaze ua-
ris Tqmam, ZiriTadad, piradi da ojaxuri cxovrebis konteqstSi gakeTebuli
arCevanis gamo seriozuli gavlena moaxdina mis mier gansazRvruli profesi-
onaluri saqmianobis ganxorcielebaze. strasburgis sasamarTlo mivida das-
kvnamde, rom konvenciis me-8 muxli gamoiyeneboda. miuxedavad imisa, rom xel-
Sekrulebis ganaxlebaze uaris Tqmis Sesaxeb gadawyvetileba episkoposma mi-
iRo, saxelmwifo xelisuflebis organoebi gaxldnen momCivnis damsaqmeble-
bi, romlebmac aRasrules aRniSnuli gadawyvetileba, ramac gamoiwvia momCiv-
nis SromiTi urTierTobis Sewyveta. Sesabamisad, strasburgis sasamarTlom
miiCnia, rom momCivnis piradi cxovrebis pativiscemis uflebaSi Careva gan-
xorcielda.

mocemuli gadawyvetileba, agreTve, yuradsaRebia safrTxis qveS myofi inte-
resebis SedarebiT: erTi mxriv, momCivnis piradi da ojaxuri cxovrebis uf-
lebis da meore mxriv, religiuri organizaciebis avtonomiis uflebis kuT-
xiT (religiuri gaerTianebis wevrebis Sekrebis TavisuflebaSi CarevisaTvis,
ixileT saqme _ Sindicatul „Pastorul cel Bun“ v. Romania94). avtonomiis Sedegad,
religiur gaerTianebebs SeuZliaT maTTvis momuSave an maT warmomadgenel
pirebs moTxovon garkveuli erTguleba. pirisTvis religiur organizaciaSi
dakisrebuli konkretuli misia Sesabamis ganxilvas saWiroebda, imis gansaz-
Rvrisas igi eqvemdebareboda Tu ara erTgulebis valdebulebas. religiuri
gaerTianebis mtkiceba, rom maTi avtonomiis mimarT arsebobda realuri an
potenciuri safrTxe, sakmarisi ar iyo konvenciis me-8 muxliT garantirebu-
li maTi wevrebis piradi an ojaxuri cxovrebis pativiscemis uflebaSi Carevi-
saTvis. evrosasamarTlom xazgasmiT aRniSna, rom mocemul situaciaSi reli-
giuri gaerTianebis avtonomiis farglebi dakavSirebulia im pirobebTan, rom-
lebic unda dakmayofildes da daeqvemdebaros erovnuli sasamarTloebis mi-
er ganxilvas.

winamdebare saqmeze, SromiTi xelSekrulebis Tanmimdevrulad gaformebiT,
momCivani Segnebulad da nebayoflobiTad iRebda kaTolikuri eklesiis mi-
marT erTgulebis valdebulebas, rac misi piradi da ojaxuri cxovrebis pa-
tiviscemis uflebis farglebs garkveulwilad zRudavda. ufro metic, kaTo-
likuri rwmenis mozardebisTvis swavleba SeiZleba miCneul iqnes mniSvnelo-
van saqmianobad, rac gansakuTrebul Tavdadebas moiTxovs. momCivani daeTan-
xma misi mdgomareobis, rom igi daqorwinebuli mRvdeli iyo, sajarod gamJRav-
nebas da agreTve mis asocirebas im organizaciasTan, romelsac episkoposi
protestze orientirebulad miiCnevda; evrosasamarTlos mosazrebiT, mom-
Civanma aRniSnulis ganxorcielebiT daarRvia ndoba, rac aucilebeli iyo mis-
Tvis dakisrebuli amocanebis Sesasruleblad. strasburgis sasamarTlom mi-
iCnia, rom religiis maswavleblis mier im religiuri organizaciis wevroba
da sajaro mxardaWera, romelic mis mier bavSvebisTvis saswavli religiisa-
gan gansxvavebul ideebs icavs, gansxvavdeba, magaliTad, enis maswavleblis
SemTxvevisgan, romelic imavdroulad komunisturi partiis wevri iyo (zemoT
miTiTebuli gadawyvetileba Vogt95).

9 4 Sindicatul “Pastorul cel Bun” v. Romania [GC], no. 2330/09, ECHR 2013 (amonaridebi).
9 5 Vogt, supra note 88.
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momCivani, sxvebTan erTad sandoobis mizeziTac iyo eklesiis mimarT erTgu-
lebis valdebulebiT SeboWili. kaTolikuri doqtrinis sawinaaRmdego moZ-
raobaSi sajarod monawileobis miReba, agreTve, aRniSnuli valdebulebis sa-
winaaRmdego iyo. strasburgis sasamarTlos mosazrebiT, im faqts, rom mom-
Civani dasaqmebuli iyo saxelmwifos mier da mas saxelmwifo aZlevda anazRau-
rebas, ar SeeZlo gavlena moexdina masze dakisrebul erTgulebis valdebu-
lebaze. rac Seexeba winamdebare saqmeSi dadgenili sanqciis simkacres, stras-
burgis sasamarTlom xazi gausva, kerZod, rom momCivani Segnebulad moxvda
imgvar situaciaSi, rac SeuTavsebeli iyo eklesiis mcnebebTan. evrosasamar-
Tlom daadgina, rom konvenciis me-8 muxli ar darRveula.

***

gadawyvetileba saqmeze _ Konovalova v. Russia96 _ exeboda piradi cxovrebis
pativiscemis uflebasa da mSobiarobisas samedicino fakultetis studente-
bis daswrebas. bavSvis dabadebis molodinSi, aplikanti moaTavses saxelmwi-
fo saavadmyofoSi. aRniSnul dros momCivans misces broSura, sadac pacien-
tebs urCevdnen saavadmyofos klinikur-saswavlo programaSi SesaZlo Cab-
mis Sesaxeb. aplikanti informirebuli iyo, rom misi saoperaciod gadayvana
momdevno dRisTvis iyo CaniSnuli da am process samedicino fakultetis stu-
dentebi daeswrebodnen. marTlac, rogorc iyo gansazRvruli, momCivnis ga-
dayvana eqimebisa da samedicino fakultetis studentebis TandaswrebiT gan-
xorcielda. aplikantis gancxadebiT, mas ar surda saoperacioSi studente-
bis daswreba.

erovnulma sasamarTloebma ar daakmayofiles momCivnis sarCeli gansakuT-
rebiT im safuZvliT, rom Sesabamisi kanonmdebloba ar moiTxovda pacientis
werilobiT Tanxmobas, mSobiarobis dros samedicino fakultetis studente-
bis daswrebis Taobaze. momCivans miewoda saavadmyofos broSuris asli, ro-
melic Seicavda gamoxatul gafrTxilebas studentebis SesaZlo daswrebis Se-
saxeb da ar arsebobda aplikantis mxridan winaaRmdegobis gawevis raime mtki-
cebuleba.

evrosasamarTloSi saqmis warmoebis dros aplikanti Cioda, rom samedicino
fakultetis studentebis TandaswrebiT mSobiaroba, misi gamoxatuli Tanxmo-
bis gareSe, warmoadgenda konvenciis me-8 muxlis darRvevas.

evrosasamarTlom daadgina, rom momCivnis piradi cxovrebis pativiscemis uf-
lebaSi „Careva“ ganxorcielda, samedicino proceduris sensitiuri bunebis
da samedicino fakultetis studentebis daswrebis gaTvaliswinebiT, ris ga-
moc maT wvdoma hqondaT aplikantis konfidencialuri samedicino informa-
ciis Sesaxeb. strasburgis sasamarTlom aRniSna, rom Carevis samarTlebriv
safuZvels jandacvis aqtis 54-e nawili warmoadgenda. Tumca evrosasamar-
Tlom daadgina, rom es debuleba zogadi xasiaTis iyo da ZiriTadad, miznad
isaxavda samedicino fakultetis studentebis monawileobas pacientebis
mkurnalobaSi, maTi praqtikuli ganaTlebis farglebSi. aRniSnuli debuleba
ar Seicavda pacientis piradi uflebebis dacvis raime garantiebs. es serio-
zuli naklovaneba kidev ufro gaamZafra saavadmyofosa da Sida sasamarTlo-

9 6 Konovalova v. Russia, no. 37873/04, 9 October 2014.
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ebis mier am sakiTxis ganxilvis wesma.

amasTan dakavSirebiT sasamarTlom aRniSna, rom saavadmyofos mier gacemu-
li cnoba Seicavda sakmaod bundovan miniSnebas, studentebis saswavlo pro-
cesSi monawileobis Sesaxeb, maTi CarTulobis xarisxis zusti farglebis gan-
sazRvris gareSe. garda amisa, informacia imgvarad iyo wardgenili, rom ap-
likants arCevanis saSualeba ar rCeboda. erovnuli kanonmdebloba ar moiT-
xovda, saavadmyofos mimarT momCivnis werilobiTi Tanxmobis miRebas. Sida
sasamarTloebis daskvna, rom aplikantma ganacxada mdumare Tanxmoba _ ara-
relevanturi da nebismier SemTxvevaSi aradamajerebeli iyo. rac kidev uf-
ro mniSvnelovania, erovnulma sasamarTloebma mxedvelobaSi ar miiRes sxva
Sesabamisi garemoebebi, iseTi, rogoricaa: saavadmyofos broSuraSi asaxuli
informaciis araadekvaturoba, aplikantis daucveli mdgomareoba informa-
ciis miRebis dros da alternatiuli RonisZiebebis SesaZlebloba im SemTxve-
vaSi Tu momCivani uars ityoda misi mSobiarobisas studentebis daswrebis Ta-
obaze. zemoT aRniSnuli mizezebis gamo, evrosasamarTlom daadgina, rom sa-
medicino fakultetis studentebis momCivnis mSobiarobaze daswreba ar See-
sabameboda konvenciis me-8 muxlis me-2 punqtis kanonier moTxovnebs.

gadawyvetileba aRsaniSnavia imiT, rom igi exeba piris piradi cxovrebis pa-
tiviscemis uflebis axal aspeqts. aRniSnuli adasturebs adekvaturi garan-
tiebis mniSvnelobas pacientTa uflebebSi TviTneburi Carevisas samedicino
procedurebis konteqstSi, maT Soris, mSobiarobisas, kerZod, xazs usvams Ta-
visufali da informirebuli Tanxmobis cnebas pacientisa da saavadmyofos
urTierTobaSi.

***

gadawyvetileba saqmeze _ Dubska and Krejzova v. Czech Republic97 _ (arasabo-
loo) exeboda profesionali eqimebis mier saxlSi mSobiare dedebis daxmare-
bis akrZalvasa da aRniSnul sferoSi konvenciis xelSemkvreli saxelmwifoe-
bis Sefasebis zRvris farglebs. momCivnebma isurves, rom maTi Svili saxlSi
gaCeniliyo. Tumca, CexeTis kanonmdeblobis mixedviT, profesional eqimebs
ekrZalebaT daxmareba gauwion saxlSi mSobiare dedebs. sabolood, pirvelma
momCivanma bavSvi saxlSi martom gaaCina, xolo meore momCivanma _ samSobia-
roSi. sakonstitucio sasamarTlom ar daakmayofila pirveli aplikantis sa-
Civari. miuxedavad amisa, sakonstitucio sasamarTlom sakuTar gadawyveti-
lebaSi eWvi gamoTqva CexeTis kanonmdeblobis konvenciis me-8 muxlTan Tav-
sebadobis Sesaxeb.

adamianis uflebaTa evropulma sasamarTlom daadgina, rom bavSvis gaCena de-
dis piradi cxovrebis gansakuTrebiT intimuri aspeqti iyo. igi moicavs fizi-
kuri da fsiqologiuri erTianobis, samedicino Carevis, reproduqciuli jan-
mrTelobisa da janmrTelobasTan dakavSirebuli informaciis dacvis sakiT-
xebs. Sesabamisad, bavSvis dabadebasTan dakavSirebuli garemoebebi, maT So-
ris dabadebis adgilis gansazRvris Sesaxeb arCevani, xvdeboda dedis piradi
cxovrebis uflebis farglebSi, me-8 muxlis miznebisaTvis.

9 7 Dubska and Krejzova v. the Czech Republic, nos. 28859/11 and 28473/12, 11 December 2014.
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evrosasamarTlom daadgina, rom adgili hqonda momCivnebis piradi cxovre-
bis pativiscemaSi Carevas, vinaidan zemoT xsenebuli akrZalvis gamo maT ar
SeeZloT saxlSi mSobiarobisas bebiaqalis daxmarebiT esargeblaT. msgavs ak-
rZalvas hqonda samarTlebrivi safuZveli da SeiZleboda miCneuliyo, rom igi
emsaxureboda janmrTelobisa da sxvaTa uflebebis dacvis legitimur mizans.

rac Seexeba Carevis aucileblobas, strasburgis sasamarTlom miiCnia, rom (i)
aRniSnul sakiTxTan dakavSirebiT ar arsebobda evropuli konsensusi da (ii)
dedebs, maT Soris, momCivnebs ar ekisrebodaT araproporciuli da gadaWar-
bebuli tvirTi im faqtis gamo, rom maT profesionali eqimebis daxmarebis mi-
Reba mxolod samSobiaroSi, bavSvis gaCenis SemTxvevaSi SeeZloT.

aRniSnuli gadawyvetileba sainteresoa im kuTxiT, rom igi xazs usvams xel-
Semkvrel saxelmwifoTaTvis mikuTvnebul Sefasebis farTo zRvars iseT sa-
kiTxebSi, romelic moicavs janmrTelobis dacvis politikas, safrTxis qveS
myof fardobiT riskebTan dakavSirebuli saeqsperto da samecniero monace-
mebis Sefasebasa da finansuri resursebis ganawilebas. magaliTad, strasbur-
gis sasamarTlom aRniSna, rom SesaZloa ganawildes finansebi imisTvis, rom
imgvari problemis warmoqmnis SemTxvevaSi, romelic SeiZleba moicavdes sam-
Sobiaroebidan resursebis gadamisamarTebas, radgan saxlSi dabadebuli bav-
SvebisaTvis uzrunvelyofili iyos usafrTxoeba.

mocemuli gadawyvetileba, agreTve, aRsaniSnavia im TvalsazrisiT, rom kon-
venciis me-8 muxlis darRvevis ararsebobis drosac ki, evrosasamarTlom Si-
da xelisuflebas obiter dictum mouwoda, rom daecva Sesabamisi samarTlebrivi
debulebebi mudmivi ganxilvis fonze, samedicino, samecniero da samarTleb-
rivi ganviTarebebis gaTvaliswinebiT.

***

saqmem _ Jelsevar and Others v. Slovenia98 _ wamoWra konvenciis me-8 muxlTan Tav-
sebadobis moculobis sakiTxi literaturuli naSromis avtorisaTvis, rome-
lic wignis gmirebis Sesaqmnelad pirTa cxovrebas STagonebis wyarod iyeneb-
da. sxvagvarad rom iTqvas, aseT garemoebebSi, rogor unda iqnes Sejerebuli
xelovanis Tavisufleba piradi cxovrebis pativiscemis uflebasTan?

mweralma romani qalis cxovrebis safuZvelze gamoaqveyna. momCivnebi mix-
vdnen, rom romani da masSi mocemuli wignis gmirebi maTi ojaxis, kerZod, maTi
gardacvlili dedis cxovrebis istorias gadmoscemda, miuxedavad imisa, rom
aRniSnuli piris ganmasaxierebeli personaJi (mTavari gmiri) wignSi sxva saxe-
liT moixsenieboda. momCivnebma pirovnuli uflebebis darRvevis safuZvel-
ze uCivles wignis avtors da miuTiTes wignis konkretul monakveTebze, rom-
lebic, maTi azriT, Seuracxyofda maTi dedis xsovnas. erovnuli sasamarTlo-
ebis winaSe, ramdenime mezobelma, megobarma da nacnobma Cveneba misca, rom
maT advilad ipoves kavSiri wignis istoriasa da momCivnebis ojaxs Soris. sa-
bolood, sakonstitucio sasamarTlom momCivnebis saCivari ar daakmayofi-
la, ganacxada rom ubralo mkiTxveli wignSi gadmocemul movlenebs ar miiC-
nevda realuri adamianis cxovrebis amsaxvel faqtebad. garda amisa, momCivan-

9 8 Jelsevar and Others v. Slovenia (dec.), no. 47318/07, 11 March 2014.
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Ta dedis aRweriloba ar iyo raime mxriv damamcirebeli da avtoris ganzrax-
vas ar warmoadgenda vinmesTvis Seuracxyofis miyeneba.

evrosasamarTlos winaSe saqmis warmoebisas, aplikantebi amtkicebdnen, rom
sakonstitucio sasamarTlom ver daicva samarTliani balansi maTi piradi da
ojaxuri cxovrebis pativiscemis uflebasa da mwerlis gamoxatvis Tavisuf-
lebas Soris.

strasburgis sasamarTlom aRniSnuli saqme dauSveblad cno, rogorc aSka-
rad dausabuTebeli, saqmeebSi -Von Hannover v. Germany (no. 2)99 da Axel Springer
AG v. Germany100 _ mocemuli principebis safuZvelze. evrosasamarTlom da-
saSvebad miiCnia, rom momCivnebis gardacvlili dedis pirovnebis gamoyene-
bas SeiZleboda gavlena hqonoda me-8 muxliT garantirebuli aplikantebis
uflebaze (saqme Putistin v. Ukraine101). Tumca, evropulma sasamarTlom daadgi-
na, rom Sepirispirebul interesebs Soris balansis dasacavad sloveniis sa-
konstitucio sasamarTlos mier gamovlenili midgoma, kerZod, imis gansaz-
Rvra miiCnevda Tu ara ubralo mkiTxveli wignSi mocemul istorias realu-
rad (arafiqciurad) da miiCnevda Tu ara igi mas Seuracxmyofelad, dasabuTe-
buli iyo da Seesabameboda strasburgis sasamarTlos dadgenil preceden-
tul samarTals.

aRniSnuli ganCineba aRsaniSnavia im TvalsazrisiT, rom (i) igi adasturebs
xelovanis Tavisuflebis mniSvnelobas literaturuli naSromis konteqstSi
da (ii) igi avrcelebs da iyenebs iseT situaciasTan dakavSirebul preceden-
tul samarTals, sadac realur cxovrebaSi arsebuli pirebi, novelis fiqciu-
ri gmiris prototipebi arian, rac didi xnis win damkvidrebuli da normaluri
literaturuli praqtika gaxlavT (SeadareT da SeupirispireT saqmes _ Lin-
don, Otchakovsky-Laurens and July v. France102, romelic ganxilulia me-10 muxlis
mixedviT; mocemul saqmeSi cnobili politikosi aRniSnuli iyo namdvili sa-
xeliT da warmoadgenda fiqciuri ambis gmirs).

***

piradi da ojaxuri cxovrebis ufleba103

saqmeSi _ Hamalainen v. Finland104 _ didma palatam ganixila genderuli idento-
bis sakiTxi, ojaxuri cxovrebis konteqstSi. aplikants gakeTebuli hqonda
sqesis Secvlis operacia, kerZod, kacis magivrad gaxda qali, magram ar iqna
aseTad aRiarebuli, sanam misi qorwineba ar gardaiqmneboda registrirebul
kavSirad. mas Semdeg, rac misi meuRle ar daTanxmda aseT transformacias da
ganqorwineba iqneboda maTi religiuri mrwamsis sawinaaRmdego, ganmcxadeb-
lis axali sqesi ver aRiricxeboda mosaxleobis reestrSi. aplikanti miiCnev-

9 9 Von Hannover v. Germany (no.2) [GC], nos. 40660/08 and 60641/08, ECHR 2012.
100 Axel Springer AG v. Germany [GC], no. 39954/08, 7 February 2012.
101 Putistin v. Ukraine, no. 16882/03, § 33, 21 November 2013.
102 Lindon, Otchakovsky-Laurens and July v. France [GC], nos. 21279/02 and 36448/02, ECHR 2007-IV
103 ix., agreTve, Brincat and Others, supra note 13.
104 Hamalainen v. Finland [GC], no. 37359/09, ECHR 2014.
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da, rom aRniSnuli faqti warmoadgenda piradi da ojaxuri cxovrebis ufle-
bis darRvevas, konvenciis me-8 muxlidan gamomdinare.

didma palatam gansxvavebuli midgoma airCia, amjobina saCivris ganxilva da-
ewyo saxelmwifos pozitiuri da ara negatiuri valdebulebis WrilSi. Seda-
rebiTi samarTlis analizze dayrdnobiT, evrosasamarTlom aRniSna, rom
kvlav ar arsebobda erTsqesianTa qorwinebis Sesaxeb evropuli konsensusi
da aRniSnuli sakiTxi sadavo iyo im qveynebSic, sadac ar iyo nebadarTuli er-
TsqesianTa qorwineba, Tu rogor ganexilaT sqesis aRiarebis SemTxveva wi-
naswar arsebuli qorwinebis SemTxvevaSi (aplikantis saqmis garemoeba). Sesa-
bamisad, fineTs unda esargebla Sefasebis farTo zRvriT, mxedvelobaSi mie-
Ro ra riskis qveS arsebuli sensitiuri da moraluri sakiTxebi.

didma palatam airCia pragmatuli da praqtikuli midgoma ganmcxadeblis wi-
naSe arsebuli problemis gadasaWrelad, aRniSna, rom aplikants ramdenime
arCevani hqonda. evrosasamarTlom daadgina, rom araproprociuli ar iqne-
boda momCivnis qorwinebis registrirebul kavSirad Secvlis moTxovna, rad-
gan aRniSnuli warmoadgenda WeSmarit arCevans, romelic uzrunvelyofda er-
TsqesianTa wyvilebis samarTlebriv dacvas, rac TiTqmis qorwinebis identu-
ri iyo. am or samarTlebriv koncefcias Soris arsebuli umniSvnelo gansxva-
vebebi ar warmoqmnida fineTis sistemis naklovanebas saxelmwifos pozitiu-
ri valdebulebis WrilSi. daskvnis saxiT, saxelmwifos mTliani sistema pro-
porciuli iyo aplikantis mimarT da samarTliani balansi arsebobda saqmis
sapirispiro interesebs Soris.

***

saqme _ Mennesson v. France105 _ exeboda, erovnuli organoebis uars im bavSve-
bis mSoblad aRiarebis Taobaze, romlebic sazRvargareT surogaciis Sede-
gad daibadnen. sakiTxi moicavda, safrangeTis kanonmdeblobis Sesabamisad,
frangi wyvilis (pirveli da meore aplikanti) problemas, mSoblisa da Svilis
urTierTobis samarTlebrivi aRiarebis Taobaze tyupi gogonas mimarT (mesa-
me da meoTxe aplikanti), romlebic kaliforniaSi daibadnen surogaciis Se-
degad. tyupebis dabadebis damadasturebeli mowmobebi kaliforniaSi gamoi-
ca, aRniSnuli Statis uzenaesi sasamarTlos gadawyvetilebis safuZvelze,
romlis mixedviTac pirveli da meore momCivani maTi mSoblebi iyvnen.

qaliSvilebs hqondaT amerikis SeerTebuli Statebis pasporti da SeeZloT
safrangeTSi Sesvla pirvel da meore aplikantTan erTad. wyvils mogviane-
biT Seeqmna problemebi, rodesac amerikis SeerTebul StatebSi gacemuli da-
badebis mowmobis monacemebi samoqalaqo reestrSi unda gaetarebina, radgan
safrangeTSi surogacia ikrZaleboda. sabolood, sakasacio sasamarTlom da-
adgina, rom uari, amerikis SeerTebul StatebSi gacemuli dabadebis mowmobis
monacemebis safrangeTis samoqalaqo reestrSi gatarebasTan dakavSirebiT,
gamarTlebuli iyo im safuZvliT, rom surogacia safrangeTis saerTaSoriso
sajaro politikis sawinaaRmdego qmedeba iyo (`l’ordre public international
francais“).

105 Mennesson v. France, no. 65192/11, 26 June 2014.
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evrosasamarTlom daadgina gadawyvetilebaSi, rom konvenciis me-8 muxli ga-
moiyeneboda rogorc ojaxuri cxovrebis, aseve piradi cxovrebis aspeqtis
TvalsazrisiT. garda amisa, Careva ganxorcielda kanonis Sesabamisad da em-
saxureboda legitimur mizans. rac Seexeba am ukanasknel tests, strasburgis
sasamarTlom miiCnia, rom adgilobrivi xelisuflebis warmomadgenlebis mo-
sazreba, surogati dedebis mdgomareobis gaTvaliswinebiT da surogaciis Ro-
nisZiebebis araRiarebasTan dakavSirebiT, gamarTlebuli iyo sxvaTa ufle-
bebisa da Tavisuflebebis dacvis saWiroebiT. aucileblobis testTan dakav-
SirebiT, sasamarTlom aRniSna, rom evropaSi ar arsebobda konsensusi suro-
gaciis kanonierebasTan an ucxoeTSi dadebuli surogaciis SeTanxmebebis sa-
marTlebriv aRiarebasTan dakavSirebiT. Sesabamisad, saxelmwifoebs hqondaT
Sefasebis farTo zRvari orive aspeqtTan mimarTebiT, magram aRniSnuli zRva-
ri unda Semcirebuliyo im motiviT, rom riskis qveS myofi sakiTxebi exeboda
piris identobis aucilebel aspeqts, kerZod, mSoblisa da Svilis samarTleb-
riv urTierTobas.

gadawyvetileba aRsaniSnavia misi axleburi midgomiT, erTi mxriv, oTxi ap-
likantis ojaxuri cxovrebis uflebasa da meore mxriv, tyupebis piradi cxov-
rebis uflebis pativiscemas Soris. sasamarTlom daadgina ra, rom ar darRve-
ula ojaxuri cxovrebis pativiscemis ufleba, gadawyvetilebis dasabuTeba
daafuZna im faqts, rom pirvel or aplikants da tyupebs Soris, mSoblisa da
Svilis samarTlebrivi urTierTobis araRiareba xels ar uSlida tyupebis
cxovrebas safrangeTSi. strasburgis sasamarTlom, sakasacio sasamarTlos
msgavsad aRiara, rom momCivnebi yoveldRiurad sirTuleebs awydebodnen. mi-
uxedavada amisa, aseTi winaRobebi ar iyo dauZleveli da xels ar uSlida maT
erTad cxovrebas sxva ojaxebis msgavs pirobebSi farTo Sedarebis SemTxve-
vaSi.

Tumca, evrosasamarTlom tyupebis piradi cxovrebis uflebis pativisce-
masTan dakavSirebiT aRniSna, rom isini imyofebodnen samarTlebriv gaur-
kvevlobaSi mSoblebTan maT iuridiul urTierTobebTan mimarTebiT, rac ma-
Ti vinaobis arsebiTi safuZveli iyo. Tumca, safrangeTis xelisuflebam aRi-
ara, rom kaliforniis kanonmdeblobis mixedviT, tyupebi pirveli ori apli-
kantis Svilebi iyvnen, miuxedavad amisa, aRniSnuli statusi maT safrange-
Tis kanonmdeblobis Tanaxmad, ver mieniWebodaT. evrosasamarTlom daad-
gina, rom aRniSnuli winaaRmdegobrivi midgoma, Zirs uTxrida mesame da me-
oTxe ganmcxadeblebis identobis aRiarebas franguli sazogadoebis mier.
sasamarTlo aseve Seexo im SesaZlo Sedegebs, romelic maTi statusis ara-
Riarebas hqonda tyupebis safrangeTis moqalaqeobis miRebasTan dakavSire-
biT da maT SesaZleblobas _ pirveli da meore aplikantis memkvidreebi yo-
filiyvnen. strasburgis sasamarTlom xazi gausva im faqts, rom pirveli mom-
Civani tyupebis biologiuri mama iyo, magram misi aRniSnuli statusi ar iyo
aRiarebuli safrangeTis kanonmdeblobiT. evrosasamarTlom miiCnia, rom
safrangeTis xelisuflebam sakmarisi mniSvneloba ar mianiWa bavSvis sauke-
Teso interesebs, rodesac riskis qveS myof sikeTeebs adarebda. strasbur-
gis sasamarTlom daadgina, rom dairRva tyupebis piradi cxovrebis pati-
viscemis ufleba da saWirod miiCnia saCivris ganxilva evrokonvenciis me-14
da me-8 muxlebis erTobliv WrilSi.
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***

gadawyvetileba saqmeze _ Hanzelkovi v. the Czech Republic106 _ (arasaboloo)
exeboda sasamarTlos gankargulebas, axalSobilis saswrafo wesiT saavadmyo-
foSi dabrunebis Sesaxeb. aplikantma imSobiara sajaro saavadmyofoSi. ram-
denime saaTis Semdeg, momCivanma Tavis SvilTan erTad datova hospitali, ro-
gorc Cans saavadmyofos TanamSromlebisTvis misi ganzraxvis naTlad Setyo-
binebis gareSe. aplikants dagegmili hqonda sakuTari pediatris naxva saavad-
myofos datovebisas. Tumca misma pediatrma ver moaxerxa momCivnisa da misi
bavSvis naxva da aRniSnulis Sesaxeb hospitals Seatyobina. SeSfoTebulma eqim-
ma saavadmyofos mimarTa gadaudebeli, saswrafo socialuri daxmarebis Sesa-
xeb, im motiviT, rom hospitlis samedicino daxmarebis gareSe, axalSobilis
sicocxle da janmrTeloba safrTxis qveS dgeboda. Sesabamisad, mosamarTlem
eqimis mier mdgomareobis Sefasebis safuZvelze, gankarguleba gasca Cvilis
saswrafo wesiT saavadmyofoSi dabrunebis Sesaxeb. aRniSnuli dokumenti, ap-
likants sacxovrebel saxlSi Cahbarda sasamarTlo boqaulis mier da ganmcxa-
debeli mis SvilTan erTad, policiisa da socialuri samsaxurebis TanamSro-
melTa TanxlebiT ukan daabrunes saavadmyofoSi. isini darCnen hospitalSi
72 saaTis ganmavlobaSi. am xnis ganmavlobaSi, bavSvs janmrTelobasTan dakav-
SirebiT problemebi ar Seqmnia.

evrosasamarTloSi saqmis warmoebis dros, aplikantebi gansakuTrebiT davob-
dnen im faqts, rom xelisuflebis warmomadgenlebi ukanonod Caerivnen kon-
venciis me-8 muxliT daculi, maTi ojaxuri da piradi cxovrebis pativiscemis
uflebaSi.

strasburgis sasamarTlo daeTanxma aplikants, kerZod, daadgina, rom saqmis
garemoebebidan gamomdinare, droebiTi zomebis mimRebma mosamarTlem saTa-
nadod ar gamoikvlia Cvilis janmrTelobis mimarT arsebuli safrTxis rea-
luroba da mxedvelobaSi miiRo sxva, bavSvis janmrTelobis dacvis naklebad
mniSvnelovani gzebi. sasamarTlo mTlianad daeyrdno eqimis SeSfoTebas, ro-
melic gamowveuli iyo aplikantis pediatrTan komunikaciis Sedegad, magram
ar iyo dasabuTebuli. strasburgis sasamarTlom aRniSna, rom erovnul sasa-
marTlos SeeZlo bavSvis janmrTelobis mdgomareobis gamokvleva, sanam misi
saavadmyofoSi dabrunebis Sesaxeb gankargulebas gascemda. aRniSnuli SesaZ-
lebloba ar iqna gamoyenebuli. sasamarTlos gankarguleba dauyovnebliv un-
da aRsrulebuliyo, romelic misi SeCerebis saSualebas ar iZleoda, Tu apli-
kantis saxlSi myofi bavSvis janmrTelobis mdgomareoba damakmayofilebeli
iqneboda, rogorc am saqmeSi dadasturda. aqedan da sxva garemoebebidan ga-
momdinare, evrokonvenciis me-8 muxliT dacul momCivnis uflebaSi arapro-
porciuli Careva ganxorcielda.

gadawyvetileba sainteresoa imiT, rom igi asaxavs evrosasamarTlos mzad-
yofnas Sesabamis SemTxvevebSi ganixilos eqimebis mier janmrTelobasTan da-
kavSirebuli riskebis daskvnebi da sasamarTloebis mier sagangebo situacie-
bis mkacr Sefasebas, rodesac piradi da ojaxuri cxovrebis ufleba riskis
qveS dgas.

106 Hanzelkovi v. the Czech Republic, no. 43643/10, 11 December 2014.
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piradi cxovreba da korespondencia

gadawyvetileba saqmeze _ Nusret Kaya and Others v. Turkey107 _ exeboda patim-
rebis mier ojaxis wevrebTan ganxorcielebuli satelefono kavSirebis dros,
araoficialuri enis gamoyenebisTvis dadgenil SezRudvebs.

aplikantebi, eTnikurad qurTi patimrebi, ukmayofilebas gamoTqvamdnen im
formalobebTan dakavSirebiT, romelsac unda damorCilebodnen ojaxis wev-
rebTan sapatimros telefonis meSveobiT dasakavSireblad. im dros arsebu-
li cixis regulaciebis Tanaxmad, yvela im patimars, romelsac surda Turqu-
li enis garda sxva enaze gare samyarosTan dakavSireba, iZulebuli iyo winas-
war mieRo cixis administraciis warmomadgenelTa nebarTva. cixis adminis-
tracia iwerda patimrebis mier gare samyarosTan Semdgar yvela satelefono
saubars, maT Soris, Turqul enaze ganxorcielebuls. aucilebeli nebarTvis
miRebis mizniT, patimrebi ar unda yofiliyvnen Turqul enaze molaparakeni,
an unda daemtkicebinaT, rom maTTan mosaubreebs ar esmodaT Turquli ena. am
SemTxvevaSi, cixis administraciis warmomadgenlebi gadaamowmebdnen pati-
marTa gancxadebebis siswores, romlis xarjebi aRniSnul patimars unda gae-
wia.

evrosasamarTloSi saqmis warmoebis dros, aplikantebi miiCnevdnen, rom maT-
ze dakisrebuli formaluri wesebi arRvevda ojaxuri cxovrebis pativisce-
mis uflebas. mopasuxe saxelmwifo, formalobebis gamarTlebis mizniT, Ziri-
Tadad eyrdnoboda sapatimros Sida usafrTxoebis uzrunvelyofasa da pati-
marTa gaqcevis riskebs.

evrosasamarTlom daadgina, rom dairRva konvenciis me-8 muxli momCivnis saq-
mis garemoebebidan gamomdinare. pirvel rigSi, strasburgis sasamarTlom aR-
niSna, rom ojaxis wevrebTan mSobliur enaze komunikaciis SesaZlebloba exe-
boda ara mxolod korespondenciis, aramed ojaxuri cxovrebis uflebas. me-
ore rigSi, evrosasamarTlom daadgina, rom sadavo regulaciebi moqmedebda
ganurCevlad yvela patimris mimarT, miuxedavad maT mier Cadenili danaSau-
lis bunebis an konkretuli patimris mier sxva patimar pirTa mimarT arsebu-
li/ararsebuli safrTxis SesaZleblobisa. mesame rigSi, erovnuli xelisuf-
leba informirebuli iyo im faqtis Sesaxeb, rom TurqeTSi qurTuli ena far-
Tod gamoiyeneboda (ixileT da SeadareT situacia saqmes _ Baybasin v. the Net-
herlands108), maT Soris, patimrebis mier ojaxTan komunikaciisas. evrosasamar-
TlosTvis momCivnebis saqmeebSi asaxul faqtebTan dakavSirebiT ar arsebob-
da raime, rac eWvqveS daayenebda maT Sefasebebs, rom isini ojaxebTan komuni-
kacias qurTul enaze amyarebdnen da rom qurTuli iyo is erTaderTi ena, rac
momCivanTa ojaxebs esmodaT. aRniSnulis safuZvelze is moTxovna, rom mom-
Civnebs daemtkicebinaT, maTi ojaxis wevrebis aplikantebTan Turqul enaze
komunikaciis SeuZlebloba, radgan mxolod qurTuli ena icodnen, ar iyo gam-
yarebuli Sesabamisi da sakmarisi dasabuTebiT.

107 Nusret Kaya and Others v. Turkey, nos. 43750/06 et al., ECHR 2014 (amonaridebi).
108 Baybaþýn v. the Netherlands (dec.), no. 13600/02, 6 October 2005.
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ojaxuri cxovreba

gadawyvetileba saqmeze _ Jeunesse v. the Netherlands109 _ exeboda binadrobis
nebarTvaze uaris Tqmas surinamis moqalaqisaTvis, romelic holandiel me-
uRlesTan erTad niderlandebSi cxovrobda; maT sami Svili hyavdaT. momCi-
vani holandiaSi 1997 wels turistuli viziT Sevida. viziT gansazRvruli or-
mocdaxuTi dRis gasvlis Semdeg, man momaval meuRlesTan erTad (romelsac
1999 wels colad gahyva) vizis gareSe ganagrZo qveyanaSi cxovreba. maTi ori
Svili, mamis msgavsad, holandiis moqalaqeebi iyvnen. aplikantis Tanmimdev-
ruli gancxadebebi binadrobis nebarTvis mopovebis Taobaze uaryofil iqna,
inter alia, im safuZvliT, rom igi ar flobda surinamSi holandiis warmomadgen-
lobis mier gacemul droebiT sacxovrebel vizas.

momCivani miiCnevda, rom igi unda gaTavisuflebuliyo binadrobis nebarTvis
miniWebis Taobaze sazRvargareTidan ganacxadis wardgenis valdebulebisa-
gan. evrosasamarTloSi saqmis warmoebis dros aplikanti Cioda, rom binad-
robis nebarTvis miniWebaze uarma daarRvia misi ojaxuri cxovrebis pativis-
cemis ufleba.

didma palatam ganacxada, rom xelSemkvrel saxelmwifoebs ufleba aqvT mo-
iTxovon, rom maT teritoriaze binadrobasTan dakavSirebuli nebismieri gan-
cxadeba sazRvargareTidan iyos wardgenili, radgan isini ar arian valdebul-
ni, ucxo qveynis moqalaqeebs neba darTon saemigracio saqmis warmoebis Sede-
gebs maT teritoriaze daelodon. winamdebare saqme SeiZleba gansxvavebul
iqnes im SemTxvevebisgan, romelic exeba „dasaxlebul migrantebs“ (pirebs,
romlebTac oficialurad ukve miniWebuli aqvT maspinZel qveyanaSi binad-
robis ufleba). aRniSnuli sainteresoa momCivnis mdgomareobis Tvalsazri-
siT, rogorc ukanono migrantisa, romlis ojaxis yvela wevri niderlandebis
moqalaqe iyo. igi exeba saxelmwifos sazogadoebrivi wesrigis interesis far-
glebs emigraciis kontrolis kuTxiT, rodesac ojaxuri cxovreba daiwyo da
ganviTarda ukanonod.

evrosasamarTlom aRniSna, rom fait accompli-sTan winaaRmdegobaSi mosvlis
dros, xelisuflebis organoebis mier aranacionaluri ojaxis wevris gaZeve-
ba ar Seesabameba konvenciis me-8 muxls, mxolod gamonaklis SemTxvevebSi. ase-
Ti garemoebebi arsebobda momCivnis saqmeSi, rodesac xelisuflebam ver uz-
runvelyo samarTliani balansis dacva, erTi mxriv, aplikantis, misi qmrisa da
Svilebis mimarT holandiaSi maTi ojaxuri cxovrebis SenarCunebis mizniT da,
meore mxriv, saxelmwifos sazogadoebrivi wesrigis interesebis kuTxiT emig-
raciis kontrolis farglebSi. mopasuxe saxelmwifom Sesabamisad ver uzrun-
velyo momCivnis ufleba misi ojaxuri cxovrebis pativiscemis Sesaxeb evro-
konvenciis me-8 muxlidan gamomdinare.

momCivnis saqmisTvis damaxasiaTebeli sagamonakliso SemTxvevebi, kumulati-
urad iqna miCneuli: aplikantis garda misi ojaxis yvela wevri niderlandebis
moqalaqe iyo; momCivani cxovrobda holandiaSi Teqvsmet welze meti xnis gan-
mavlobaSi (xelisuflebam icoda misi misamarTi) da ar iyo nasamarTlevi, rad-
gan ar arsebobda ganmcxadeblis warmoSobis qveyanaSi misi ojaxis dabinave-

109 Jeunesse v. the Netherlands [GC], no. 12738/10, 3 October 2014.



66
www.supremecourt.ge

adamianis uflebaTa evropuli sasamarTlos 20adamianis uflebaTa evropuli sasamarTlos 20adamianis uflebaTa evropuli sasamarTlos 20adamianis uflebaTa evropuli sasamarTlos 20adamianis uflebaTa evropuli sasamarTlos 201414141414 wlis SerCeul ganCinebaTa da gadawyvetilebaTa krebuli wlis SerCeul ganCinebaTa da gadawyvetilebaTa krebuli wlis SerCeul ganCinebaTa da gadawyvetilebaTa krebuli wlis SerCeul ganCinebaTa da gadawyvetilebaTa krebuli wlis SerCeul ganCinebaTa da gadawyvetilebaTa krebuli

bisTvis gadaulaxavi dabrkolebebi, aRniSnulis iZuleba gamoiwvevda sirTu-
leebs da bolos, adgilobrivi xelisuflebis warmomadgenlebma sakmarisi yu-
radReba ar miaqcies _ aplikantis gaZevebis gavlenas mis Svilebze. evrosasa-
marTlos mosazrebiT „gadawyvetilebis mimRebma erovnulma organoebma un-
da gaiTvaliswinon da Seafason mtkicebuleba, misi gamoyenebadobis, siswo-
ris, proporciulobis kuTxiT sxva erovnebis mSoblis gaZevebasTan dakavSi-
rebiT, raTa aRniSnul SemTxvevaSi uzrunvelyofil iqnes bavSvis saukeTeso
interesebis efeqturi dacva da Sesabamisi mniSnvneloba mieniWos mas“.

aqedan gamomdinare, evropuli sasamarTlos gadawyvetileba cxadyofs: (i) sa-
imigracio SemTxvevebSi, saxelmwifos pozitiur valdebulebebs evrokonven-
ciis me-8 muxlis farglebSi daculi ojaxuri cxovrebis pativiscemis ufle-
basTan mimarTebiT; (ii) saxelmwifos Sefasebis zRvars, rodesac ojaxuri cxov-
reba warmoiSva ukanono yofnis periodSi da (iii) im sakiTxebs, romlis drosac
saxelmwifom unda uzrunvelyos uSualod dakavSirebuli bavSvebis saukeTe-
so interesebis efeqturi dacva.

***

ganCineba saqmeze _ D. and Others v. Belgium110 _ ZiriTadad exeboda belgiis
xelisuflebis organos mier gamoyenebul dros, rac maT momCivnisTvis sam-
gzavro dokumentis uzrunvelsayofad dasWirdaT. aRniSnuli dokumenti, su-
rogaciis Sedegad ukrainaSi dabadebul bavSvs nebas rTavda aplikantebTan
Casuliyo belgiaSi. bavSvi 2013 wlis 26 Tebervals daibada. 2013 wlis 31 iv-
liss, briuselis saapelacio sasamarTlom daakmayofila bavSvis saxelze sam-
gzavro dokumentis gacemaze uaris TqmasTan dakavSirebuli momCivnebis sa-
Civari. briuselis saapelacio sasamarTlom miiCnia, rom im droisaTvis apli-
kantebma sakmarisad daasabuTes, rom pirveli momCivani bavSvis biologiuri
mama iyo da rom xelisuflebis organoebis mier adre gamoTqmuli, bavSvis da-
badebis garemoebebidan gamomdinare, sajaro wesrigTan dakavSirebuli SeS-
foTeba amjerad ganxilul iqna. 2013 wlis 6 agvistos bavSvi belgiaSi, momCiv-
nebTan erTad Cavida.

aRniSnuli ganCineba sainteresoa im TvalsazrisiT, rom evropulma sasamar-
Tlom ganixila sakiTxi, ukrainis datovebamde sargeblobdnen Tu ara momCiv-
nebi da bavSvi ojaxuri cxovrebis uflebiT, me-8 muxlis mniSvnelobis far-
glebSi. momCivnebs, bavSvis dabadebidan mis belgiaSi Casvlamde, mxolod Sez-
Ruduli da araregularuli kavSiri hqondaT. strasburgis sasamarTlom miu-
TiTa ra saqmeebze _ Pini and Others v. Romania111 da Nylund v. Finland112, aRniSna,
rom me-8 muxliT ganmtkicebul garantiebze dayrdnoba SesaZlebeli iyo, ro-
desac arsebobda momavalSi ojaxuri cxovrebis ganviTarebis potenciali. wi-
namdebare saqmeSi, momCivnebs bavSvis dabadebis momentidanve surdaT misTvis
mSoblebiviT moearaT da miiRes Sesabamisi zomebi, raTa SesaZlebeli yofili-
yo, bavSvs maTTan erTad ojaxurad ecxovra. dadginda, rom belgiaSi isini oja-
xur cxovrebas eweodnen. aRniSnuli mizeziT, evrosasamarTlom miiCnia, rom

110 D. and Others v. Belgium (dec.), no. 29176/13, 8 July 2014.
111 Pini and Others v. Romania, nos. 78028/01 and 78030/01, § 143, ECHR 2004 V (amonaridebi).
112 Nylund v. Finland (dec.), no. 27110/95, ECHR 1999 VI.
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me-8 muxli gamoyenebadi iyo da adgili hqonda momCivnebis ojaxuri cxovre-
bis pativiscemis uflebaSi Carevas, momCivnebis bavSvisagan (umeteswilad) gan-
calkevebulad yofnis periodis, sami Tvisa da Tormeti dRis safuZvelze. mi-
uxedavad amisa, strasburgis sasamarTlom miiCnia, rom saCivari aSkarad dau-
sabuTebeli iyo.

evrosasamarTlom daadgina, rom dro, romelic belgiis xelisuflebis war-
momadgenlebs bavSvis dabadebasTan dakavSirebuli garemoebebis kanoniere-
bis dasadastureblad dasWirdaT, ar SeiZleboda aragonivrulad yofiliyo
miCneuli. konvencia ver aiZulebs saxelmwifos, surogaciis Sedegad dabade-
buli bavSvi avtomaturad dauSvas Tavis teritoriaze. bunebrivi iyo, rom xe-
lisuflebis organoebi, upirveles yovlisa, samarTlebriv mokvlevas awar-
moebdnen. aplikantebi informirebulni unda yofiliyvnen imis aucileblo-
bis Taobaze, rom isini aRWurviliyvnen yvela saWiro dokumentiT, maT Soris,
mSoblis damadasturebeli mowmobiT, raTa moTxovnili samgzavro dokumen-
ti gaumarTlebeli dayovnebis gareSe moepovebinaT.

***

ganCineba saqmeze _ Kruskic v. Croatia113 _ ikvlevs bebia-babuasa da SviliSvi-
lebs Soris ojaxuri cxovrebis dacvis farglebs. saCivari exeboda bebia-ba-
buas (pirvel or momCivans) da mamas Soris davas, misi ori Svilis (mesame da
meoTxe momCivnebi) meurveobasa da mikuTvnebasTan dakavSirebiT. momCivne-
bi, ZiriTadad, konvenciis me-8 muxlis mixedviT davobdnen.

evrosasamarTlom Tavdapirvelad ganixila, hqondaT Tu ara pirvel da meore
momCivans mesame da meoTxe momCivnis saxeliT ganacxadis wardgenis ufleba-
mosileba. saqmis konkretuli garemoebebidan gamomdinare, strasburgis sa-
samarTlom daadgina, rom maT ar hqondaT aRniSnulis ganxorcielebis ufle-
bamosileba, vinaidan bavSvebis mSoblebs samarTalwarmoebis arc erT etapze
ar uTqvamT mSoblis uflebebze uari. saCivris winamdebare nawili, konvenci-
is debulebebTan ratione personae safuZvelze dauSveblad iqna cnobili da mas
uari eTqva.

gadawyvetileba aRniSvnis Rirsia pirveli da meore momCivnis me-8 muxlTan
dakavSirebul saCivarTan mimarTebiT, romelic Seexeba erovnuli sasamar-
Tloebis gadawyvetilebas, maTi SviliSvilis meurveobis mamisTvis miniWebis
Sesaxeb. umeteswilad eyrdnoboda ra adre arsebuli komisiis precedentul
samarTals, evrosasamarTlom ganixila ojaxuri cxovrebis farglebi, rom-
liTac bebia-babua SviliSvilebTan mimarTebiT sargeblobda. strasburgis sa-
samarTlom miuTiTa, rom Cveulebriv pirobebSi bebia-babuasa da SviliSvilebs
Soris urTierToba, Tavisi xarisxiTa da bunebiT, gansxvavdeba mSoblisa da
Svilis urTierTobisagan da aRniSnulis safuZvelze, zogadad, dacvas ufro
naklebad saWiroebs. evrosasamarTlom miiCnia, rom bebia-babuis ojaxuri
cxovrebis pativiscemis ufleba maT SviliSvilebTan mimarTebiT, pirvel yov-
lisa, moicavs uflebas, maTTan kontaqtis meSveobiT, SeinarCunon bebia-babu-
as da SviliSvils Soris normaluri urTierToba, rac ZiriTadad xdeba mSob-

113 Kruskic v. Croatia (dec.), no. 10140/13, 25 November 2014.
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lis pasuxismgeblobis mqone pirTan SeTanxmebiT. evropulma sasamarTlom,
winamdebare saqmis faqtebTan dakavSirebiT aRniSna, rom momCivnebis mier war-
dgenili sarCelis Taobaze, sadac isini SviliSvilebTan xelmisawvdomobasa
da maTTan kavSiris qonas iTxovdnen, erovnuli samarTalwarmoeba kvlav mim-
dinareobda. Sesabamisad, maTi saCivris aRniSnuli nawili naadrevi iyo.

strasburgis sasamarTlom dasaSvebad miiCnia, rom iseT situaciaSi, sadac Svi-
liSvilebs ar aqvT mSoblis mzrunveloba, bebia-babuas me-8 muxlis Tanaxmad
SeiZleba mieniWoT maT zrunvaze pasuxismgebloba imis gaTvaliswinebiT, Tu
rodis iqna maTi mikuTvnebis Sesaxeb gadawyvetileba miRebuli. winamdebare
saqmeSi ar iyo mocemuli msgavsi situacia. strasburgis sasamarTlom miiCnia,
rom me-8 muxli ar SeiZleba imgvarad iqnes ganmartebuli, rom igi bebia-babuas
gadascems meurveobasTan dakavSirebul nebismier sxva uflebas. aRniSnuli
mizeziT, mocemul saqmeSi gamoyenebuli RonisZiebebi, kerZod, bebia-babuis-
Tvis SviliSvilebis meurveobis CamorTmeva da aRniSnulis mamisaTvis miniWe-
ba ar warmoadgenda momCivnebis ojaxuri cxovrebis pativiscemis uflebaSi
Carevas. Sesabamisad, strasburgis sasamarTlom saCivris mocemuli nawili da-
uSveblad cno, rogorc aSkarad dausabuTebeli.

sacxovrebeli adgili da korespondencia

saqme _ DELTA PEKARNY a.s. v. the Czech Republic114 _ exeboda momCivnis kompa-
niis Senobis Semowmebas imave dRes, rodesac mis winaaRmdeg administraciuli
samarTalwarmoeba mimdinareobda, konkurenciis wesebis savaraudo darRve-
vis gamo. mas Semdeg, rac Sesabamisi erovnuli kanonmdeblobis mixedviT, sa-
marTalwarmoebis dawyebis Sesaxeb cnoba xelmoweril iqna konkurenciis or-
ganos mier, Semowmeba SeiZleboda ganxorcielebuliyo mosamarTlis winaswa-
ri nebarTvis an sasamarTlo ganxilvis gareSe.

evropuli sasamarTlos winaSe, momCivani kompania davobda misi adgilsamyof-
lisa da korespondeciis pativiscemis uflebis savaraudo darRvevis Sesaxeb.

aRniSnuli gadawyvetilebis saintereso maxasiaTebeli moicavs evrosasamar-
Tlos analizs _ demokratiul sazogadoebaSi Carevis aucileblobis Sesaxeb.
miuTiTa ra gadawyvetileba saqmeze _ Smirnov v. Russia115 _ evrosasamarTlom
ganixila winaswari sasamarTlos nebarTvis gareSe Cxrekis Catareba Sesabami-
si iyo Tu ara, sasamarTlos efeqturi ganxilvis Sedegad, ukve Catarebuli
RonisZiebis kanonierebisa da aucileblobis Sefasebisa.

strasburgis sasamarTlom daaskvna, rom ar arsebobda adekvaturi da sakma-
risi garantiebi aRniSnuli TviTnebobis winaaRmdeg da Sesabamisad, daadgina
evrokonvenciis me-8 muxlis darRveva.

evrosasamarTlom aRniSna, rom mokvlevis Catarebis dros, arc savaraudo faq-
tebi konkurenciis wesebis SesaZlo darRvevis Sesaxeb da arc konkurenciis

114 DELTA PEKARNY a.s. v. the Czech Republic, no. 97/11, 2 October 2014.
115 Smirnov v. Russia, no. 71362/01, 7 June 2007.
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organos mier moZiebuli dokumentebi cxadad ar iyo gansazRvruli. miuxeda-
vad imisa, rom Cxrekas mohyva ori instanciis sasamarTlo procesebi, erov-
nul sasamarTloebs ar gamoukvleviaT konkurenciis saagentos mier ganxor-
cielebuli uflebamosilebis xasiaTi Catarebuli inspeqtirebis Sesabamiso-
bis, xangrZlivobisa da masStabis Sesaxeb. evrosasamarTlom daadgina Semdegi
garantiebis nakleboba: (i) Semowmebis ganxorcielebisTvis, winaswari sasamar-
Tlo nebarTvis arseboba; (ii) efeqturi ex post facto sasamarTlo ganxilva,
Carevis saWiroebis Sesafaseblad da (iii) Semowmebisas miRebuli aslebis SesaZ-
lo ganadgurebis maregulirebeli wesebi. miuxedavad imisa, rom Semowmebis
Catarebisas arsebobda zogierTi proceduruli garantia, aRniSnuli ar iyo
sakmarisi konkurenciis organos mier uflebamosilebis borotad gamoyene-
bis riskis Tavidan asacileblad.

piradi cxovrebis pativiscemis ufleba da religiis an rwmenis

gamoxatvis Tavisufleba (me-8 da me-9 muxlebi)

zemoT aRniSnuli saqme _ S.A.S. v. France116 _ exeboda musulman, erovnebiT
frang qalbatons, romelic davobda, rom mas aRar SeeZlo sajarod pirbadiT
siaruli, mas Semdeg rac ZalaSi Sevida 2011 wlis 11 aprilis kanoni sajaro ad-
gilebSi saxis dafarvis akrZalvis Sesaxeb. rogorc Rrmad morwmune musulma-
ni aplikanti acxadebda, rom igi atarebda Cadrs da Tavsaburavs, misi religi-
is, kulturisa da piradi rwmenis safuZvelze. agreTve, man dasZina, rom arc
qmrisgan, arc misi ojaxis romelime sxva wevrisgan ar ganicdida iZulebas am-
gvarad Semosvis Sesaxeb da aplikanti Tanaxma iyo ar gamoeyenebina Tavsabu-
ravi garkveul SemTxvevebSi, magram undoda, rom SeZleboda aRniSnulis ta-
reba misi survilidan gamomdinare, radgan momCivnis mizani ar iyo sxvebis ga-
Rizianeba, aramed Sinagani simSvidis gancda. evrosasamarTlos winaSe apli-
kanti davobda evrokonvenciis me-8, me-9, me-10 da me-14 muxlebis darRvevis
Sesaxeb.

strasburgis sasamarTlom dasaSvebad cno aplikantis SesaZlo moTxovna, rom
igi savaraudo darRvevis „msxverpli“ iyo, mxedvelobaSi ar miiRo ra saxel-
mwifos winaswari pretenzia, rom momCivanma actio popularis saCivari Seitana. saq-
mis arsebiTi nawilis dros, evrosasamarTlom ganixila momCivnis pretenzie-
bi, konvenciis me-8 da gansakuTrebiT me-9 muxlebidan gamomdinare. radgan
piris sakuTari gadawyvetileba mis garegnobasTan mimarTebiT ukavSirdebo-
da individualuri pirovnebis gamoxatvas da eqceoda piradi cxovrebis cne-
bis qveS, aplikanti davobda, rom mas ar hqonda saSualeba sajaro TavSeyris
adgilebSi Caecva is tansacmeli, romelic misi religiiT iyo savaldebulo,
Sesabamisad, aRniSnuli iwvevda piris religiisa da rwmenis gamoxatvis Tavi-
suflebis sakiTxebSi Carevas. adamianis uflebaTa evropulma sasamarTlom
daadgina, rom adgili hqonda zemoT xsenebul uflebebSi „mudmiv Carevas“, rom
es Careva „kanoniT gaTvaliswinebuli iyo“ da rom igi emsaxureboda or kano-
nier mizans: „sazogadoebriv usafrTxoebas“ da „sxvaTa uflebebisa da Tavi-
suflebebis dacvas“.

116 S.A.S. v. France, supra note 9.
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rac Seexeba pirvel mizans (sazogadoebrivi usafrTxoeba), evrosasamarTlom
daadgina, rom Careva ar iyo „aucilebel demokratiul sazogadoebaSi“, rad-
gan mizani SeiZleboda miRweuliyo piris saxis gamoCeniTa da misi identifi-
cirebis ubralo valdebulebiT, Tu individTa an sakuTrebis usafrTxoebis
riski dadgeboda. rac Seexeba meore mizans (sxvaTa uflebebisa da Tavisuf-
lebebis dacva), strasburgis sasamarTlom ar daakmayofila mopasuxe saxel-
mwifos argumentebi or fundamentur Rirebulebaze genderul Tanasworo-
basa da adamianis Rirsebis pativiscemaze dayrdnobiT. Tumca, sasamarTlom
gaiziara saxelmwifos moTxovna mesame RirebulebasTan mimarTebiT: sazoga-
doebaSi cxovrebis minimaluri saWiroebebis pativiscema (Tanacxovreba). ga-
iTvaliswina ra piris saxis mniSvneloba socialuri urTierTobebis dros,
strasburgis sasamarTlom miiCnia, rom TavsaburaviT gamowveuli barieri,
romelic pirisaxes mTlianad faravda, mopasuxe saxelmwifos mier aRiqmebo-
da, rogorc sxvaTa uflebebis darRveva ecxovraT socialur sivrceSi, rome-
lic Tanacxovrebas aiolebda. Tumca, Tanacxovrebis cnebis moqnilobisa da
uflebis darRvevis riskis gaTvaliswinebiT, evrosasamarTlos frTxilad un-
da ganexila aRniSnuli sadavo SezRudvis aucilebloba.

mocemul saqmeSi, Tavsaburavis tarebis akrZalva pirdapir ar gamomdinare-
obda religiuri konteqstidan, aramed efuZneboda mxolod pirisaxis dafar-
vis faqts (SeadareT da SeupirispireT saqmes _ Ahmet Arslan and Others v. Tur-
key117). aRniSnul sferoSi, saxelmwifos hqonda Sefasebis farTo zRvari. gar-
da amisa, Tu gaviTvaliswinebT, rom dadgenili sanqciebi _ maqsimaluri jari-
ma _ 150 evro an/da moqalaqeobrivi valdebulebis dacva, warmoadgenda yve-
laze msubuq zomebs, rac ki SeiZleboda kanonmdebels gaeTvaliswinebina,
strasburgis sasamarTlom miiCnia, rom sadavo RonisZieba proporciuli iyo.
Sesabamisad, evrosasamarTlom daadgina, rom evrokonvenciis arc me-8 da arc
me-9 muxlebi ar darRveula.

garda aRniSnuli axleburi faqtobrivi da samarTlebrivi konteqstisa, gadaw-
yvetileba sainteresoa imiT, rom (i) man aRiara „Tanacxovrebis“ cnebis dacva,
rogorc legitimuri mizani, romelic amarTlebs konvenciiT gaTvaliswine-
buli uflebis SezRudvas; (ii) xazgasmiT aRiniSna, rom saxelmwifo, romelic
Sevida am saxis sakanonmdeblo procesSi, aZlierebs iseTi stereotipebis
risks, romelic gavlenas axdens mosaxleobis garkveul fenaze da waxalise-
bis Seuwynareblobas, rodesac piriqiT, tolerantobas unda Seuwyos xeli.

gamoxatvis Tavisufleba (muxli 10)

saqmeSi _ Murat Vural v. Turkey118 _ momCivani, qemal aTaTurqis xuTi qandakebis
SeRebvisaTvis, aTaTurqis winaaRmdeg Cadenili danaSaulebis Sesaxeb kanonis
(kanoni #.5816) Tanaxmad, damnaSaved iqna cnobili da mas daaxloebiT camet
welze meti xniT Tavisuflebis aRkveTa miesaja. aplikantma aRniSnuli qmede-
ba qemalisturi ideologiis gasaprotesteblad ganaxorciela. igi Cioda sas-
jelis simkacreze konvenciis me-10 muxlis mixedviT, rac aplikants sakuTari

117 Ahmet Arslan and Others v. Turkey, no. 41135/98, 23 February 2010.
118 Murat Vural v. Turkey, no. 9540/07, 21 October 2014.
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mosazrebis gamoxatvis gamo daekisra. miuxedavad imisa, rom strasburgis sa-
samarTlo aRiarebda Tanamedrove TurqeTSi qemal aTaTurqis simbolur mniS-
vnelobas, man daaskvna, rom momCivnis qmedebebi ver gaamarTlebda aseTi mkac-
ri sasjelis misjas. evrosasamarTlom damatebiT aRniSna, rom gamoxatvis mSvi-
dobiani da araZaladobrivi forma ar unda gaxdes sapatimro sasjelis dakis-
rebis safrTxis Semcveli. simarTles warmoadgenda is faqti, rom aplikantis
qmedebebma sakuTrebaze fizikuri Tavdasxmis forma miiRo. Tumca, evrosasa-
marTlos mosazrebiT, aRniSnuli qmedebebi ar iyo imdenad mZime, rom gaemar-
Tlebina #5816 kanoniT gaTvaliswinebuli sapatimro sasjelis dakisreba.

winamdebare gadawyvetileba sainteresoa, vinaidan sasamarTlom daadgina, rom
momCivnis qmedeba warmoadgenda simbolur sityvas an `gamoxatul saqciels~
da Sesabamisad, sargeblobda me-10 muxliT uzrunvelyofili dacviT. obieq-
turi TvalsazrisiT, momCivnis qmedeba SeiZleba miCneuli yofiliyo gamoxat-
vis Tavisuflebad. faqtobrivad, ganmcxadebels msjavri ara vandalizmisTvis,
aramed qemal aTaTurqis SeuracxyofisTvis daedo.

***

gadawyvetileba saqmeze _ Gough v. the United Kingdom119 (arasaboloo) Seexeba
me-10 muxliT daculi gamoxatvis formebs. momCivani, sazogadoebaSi SiSveli
siarulis Sedegad mSvidobis darRvevis gamo, ramdenjerme daapatimres da
damnaSaved cnes. igi amtkicebda, rom aRniSnulis ganxorcielebiT, siSiSvlis
sakiTxTan dakavSirebiT mosazrebas gamoxatavda. aplikanti davobda, rom da-
irRva konvenciis me-10 muxli. strasburgis sasamarTlom darRveva ar daad-
gina.

winamdebare saqmeSi sainteresoa me-10 muxlis gamoyenebis sakiTxi. strasbur-
gis sasamarTlom miiCnia, rom vinaidan aplikantma sakuTari mosazrebis
gamoxatva sxeulis siSiSvliT gadawyvita, romelic sazogadoebisaTvis ar iyo
Seuracxmyofeli faqti, SeiZleboda miCneuliyo me-10 muxliT daculi
gamoxatvis formad.

Semdgomi sakiTxi exeba, wlebis ganmavlobaSi momCivnis mier ganzraxi ganmeo-
rebiTi antisocialuri qmedebis winaaRmdeg ganxorcielebuli represiuli
RonisZiebebis proporciulobis Sefasebas. iTvaliswinebda ra moxdili sxva-
dasxva sapatimro sasjelis (jamSi 7 weli) kumulatiuri gavlenis simkacres,
evrosasamarTlom ganixila xelisuflebis organoebis valdebuleba im pireb-
Tan dakavSirebiT, romlebic mudmivad uars acxadebdnen kanonis morCileba-
ze.

strasburgis sasamarTlom xazgasmiT aRniSna aplikantis piradi pasuxismgeb-
loba, mis mimarT arsebul situaciasTan dakavSirebiT, rac gamomdinareobda
momCivnis mier wlebis ganmavlobaSi ganzraxi imgvari qmedebisgan, rac sazo-
gadoebaSi qcevis damkvidrebuli standartebis sawinaaRmdego iyo da ris Se-
saxebac igi informirebuli gaxldaT. siSiSvlesTan dakavSirebiT azris gamo-
xatvisaTvis an sajaro debatebis dawyebisaTvis, aplikantis winaSe sxva saSua-

119 Gough v. the United Kingdom, no. 49327/11, 28 October 2014.
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lebebic arsebobda. momCivani amtkicebda, rom mas hqonda ufleba SiSvel mdgo-
mareobaSi gamoCeniliyo yvelgan, maT Soris, sasamarTloebsa da cixeSi. Tum-
ca, strasburgis sasamarTlos mosazrebiT, mas Semwynarebloba da sensitiu-
roba unda gamoeCina sazogadoebis sxva wevrebis mosazrebebTan dakavSire-
biT, romelTa mimarT xelisuflebis organoebs ekisrebodaT valdebuleba,
daecvaT isini sazogadoebrivi wesrigis darRvevisagan. evrosasamarTlos mo-
sazrebiT, saxelmwifos aRniSnul sferoSi Sefasebis farTo zRvari hqonda.
amrigad, gamoyenebuli RonisZiebebi, konvenciis miznebisaTvis, akmayofileb-
dnen `mwvave sazogadoebriv saWiroebebs~.

***

ganCineba saqmeze _ Stichting Ostade Blade v. the Netherlands120 _ exeboda Jurna-
listuri wyaros dacvis farglebs. arnemSi, dabombvebis seriis Semdeg, Jur-
nalis redaqtorebma gamoaqveynes presrelizi, sadac ganacxades, rom maT mi-
iRes werili organizaciisagan, romelic amtkicebda, rom igi iyo dabombvis
bolo SemTxvevaze pasuxismgebeli. presrelizSi redaqtorebma agreTve miu-
TiTes, rom isini apirebdnen aRniSnuli werilis Semdgom gamocemaSi gamoq-
veynebas. presrelizis gamocemidan meore dRes, gamomZiebeli mosamarTlis
gadawyvetilebis safuZvelze, gaCxrikes Jurnalis uZravi qoneba. Cxrekis daw-
yebamde Jurnalis redaqtorebs acnobes, rom Cxreka miznad isaxavda werilis
mopovebas. erT-erTma redaqtorma sapasuxod ganacxada, rom werili Senoba-
Si ar iyo. Zebna kvlav gagrZelda. SemdgomSi, Senobidan ramdenime kompiuteri
da sxva masalebi waiRes. mogvianebiT Jurnalis redaqtorma ganacxada, rom
werili miRebis dRes ganadgurda.

evrosasamarTlos winaSe saqmis warmoebis dros momCivani organizacia, ro-
melic Jurnalis gamocemaze iyo pasuxismgebeli, davobda, rom uZravi qone-
bis Cxreka, konvenciis me-10 muxlis sawinaaRmdegod, warmoadgenda Jurnalis-
turi wyaros dacvis uflebis darRvevas.

evrosasamarTlom uaryo es argumenti. strasburgis sasamarTlom aRniSna, rom
Jurnalistis mier informaciis mosapoveblad gamoyenebuli yvela piri ver
miiCneoda `wyarod~, aRniSnul sferoSi arsebuli precedentuli samarTlis
mniSvnelobis farglebSi (ix., magaliTad, saqmeebi: Goodwin v. the United Kin-
gdom121, Financial Times Ltd and Others v. the United Kingdom122, Sanoma Uitgevers
B.V. v. the Netherlands123 da Telegraaf Media Nederland Landelijke Media B.V. and Oth-
ers v. the Netherlands124. miuTiTa ra ganCinebaze saqmeSi _ Nordisk Film & TV A/S v.
Denmark125, strasburgis sasamarTlom aRniSna, rom Jurnalis informatori ar
iyo motivirebuli sazogadoebisaTvis im informaciis miwodebis surviliT,
romlis codnis uflebac sazogadoebas hqonda. piriqiT, informatori amtki-
cebda mis mier Cadenil danaSaulebSi sakuTar braleulobas; Jurnalis meSve-

120 Stichting Ostade Blade v. the Netherlands (dec.), no. 8406/06, 27 May 2014.
121 Goodwin v. the United Kingdom, 27 March 1996, gadawyvetilebebisa da ganCinebebis krebuli 1996-II.
122 Financial Times Ltd and Others v. the United Kingdom, no. 821/03, 15 December 2009.
123 Sanoma Uitgevers B.V. v. the Netherlands [GC], no. 38224/03, 14 September 2010.
124 Telegraaf Media Nederland Landelijke Media B.V. and Others v. the Netherlands, no. 39315/06, 22 November 2012.
125 Nordisk Film & TV A/S v. Denmark (dec.), no. 40485/02, ECHR 2005-XIII.
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obiT cnobadobis mopovebisas, misi mizani iyo `anonimurad darCena, raTa Ta-
vidan aeridebina sisxlissamarTlebrivi pasuxismgebloba~. aRniSnuli mize-
ziT, strasburgis sasamarTlom daadgina, rom informatori, rogorc `wyaro~,
ar sargeblobda dacvis imave xarisxiT, rogorc zemoT xsenebul saqmeebSi
mocemuli wyaroebi. Sesabamisad, evrosasamarTlom daaskvna, rom `wyaros dac-
va~ ar warmoadgenda ganxilvis Temas. daadgina ra aRniSnuli sakiTxi, stras-
burgis sasamarTlom ganagrZo imis gamokvleva Seesabameboda Tu ara Cxreka
me-10 muxliT dadgenil moTxovnebs.

Sekrebisa da gaerTianebis ufleba (muxli 11)

me-11 muxlis ganmarteba me-9 muxlis fonze

gadawyvetileba saqmeze _ Magyar Kereszteny Mennonita Egyhaz and Others v. Hun-
gary126 _ exeboda eklesiebisaTvis saxelmwifo fondis ganawilebas. 2011 wels
miRebul iqna axali kanoni, raTa gadaewyvita is problemebi, romelic dakav-
Sirebuli iyo konkretuli religiebisaTvis saxelmwifo fondis moxmarebas-
Tan.

ramdenime eklesia kanonis ZaliT avtomaturad miiCneoda, rom uflebamosi-
li iyo gaegrZelebina saxelmwifosagan konkretuli fuladi da fiskaluri
upiratesobebis miReba religiasTan dakavSirebuli saqmianobis ganxorcie-
lebis gamo, vinaidan aRniSnuli eklesiebi saxelmwifosTan iyvnen asocire-
bulni. momCivnebi, romlebic axali kanonis miRebamde registrirebul ekle-
sias warmoadgendnen da romlebic saxelmwifos fondidan iRebdnen Tanxebs,
axali kanonmdeblobis mixedviT, ar Sediodnen im eklesiaTa ricxvSi, romle-
bic avtomaturad finansdebodnen.

sakonstitucio sasamarTlos gadawyvetilebis Tanaxmad, religiur asocia-
ciebs an organizaciebs, rogoric iyo momCivanTa organizaciebi, SeeZloT ga-
egrZelebinaT funqcionireba da sakuTari Tavis eklesiad moxsenieba. Tumca,
axali kanonis Tanaxmad, aplikantTa eklesiebis msgavsma taZrebma, romleb-
mac siidan amoRebis Sedegad dakarges Zveli statusi, valdebulni iyvnen, mi-
emarTaT parlamentisaTvis, raTa daregistrirebuliyvnen, rogorc saxelmwi-
fosTan inkorporirebuli eklesiebi, Tu maT surdaT kvlav moepovebinaT ze-
moT xsenebuli upiratesobebi da benefitebi. SeiZleboda Tu ara gansazRvru-
li eklesiis saxelmwifosTan inkorporireba, damokidebuli iyo misi wevre-
bis raodenobasa da arsebobis periodze, agreTve, imis damadasturebeli mtki-
cebulebis warmodgenaze, rom isini demokratiisaTvis safrTxes ar warmoad-
gendnen.

momCivnebi amtkicebdnen, rom maTi, rogorc registrirebuli eklesiis sta-
tusis dakargva da saxelmwifosTan inkorporirebul eklesiebad dasaregis-
trireblad parlamentisTvis mimarTvis moTxovna, warmoadgenda konvenciis
me-11 muxliT gaTvaliswinebuli uflebebis darRvevas, me-9 da me-14 muxleb-

126 Magyar Kereszteny Mennonita Egyhaz and Others v. Hungary, nos. 70945/11 et al., ECHR 2014 (amonaridi).
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Tan erTobliobaSi. evrosasamarTlom ganixila aplikantTa saCivrebi konven-
ciis me-11 muxlis mixedviT me-9 muxlis fonze da gadawyvetilebis dasabuTe-
baSi saTanado mniSvneloba mianiWa savaraudo diskriminaciul mopyrobasTan
dakavSirebiT wardgenil saCivars.

evrosasamarTlom miiCnia, rom aplikantebis eklesiebis siidan amoReba efuZ-
neboda axal kanons da maT mimarT gamoyenebuli RonisZieba emsaxureboda le-
gitimur mizans, kerZod, ar daeSva organizaciebis mier, romlebic amtkiceb-
dnen, rom CarTulni iyvnen religiur saqmianobaSi, saxelmwifo SeRavaTebis
TaRliTurad mopoveba. Tumca, mTavrobas ar warmoudgenia cnobebi saxeli-
suflebo organoebis mier aRqmuli problemis, rogoricaa safondo sistemis
damrRvevi eklesiebis sasamarTlo kontroli an gauqmeba, gadaWris ufro nak-
lebad radikaluri gzis ararsebobis Taobaze. mocemul SemTxvevaSi, kanon-
mdeblobis momCivnebze gavrcelebis Sedegi gaxldaT maTi im samarTlebrivi
CarCodan gamoyvana, sadac isini sargeblobdnen saxelmwifo fondiT. garda
amisa, kanonmdeblobis aplikantebze gavrcelebas uaryofiTi Sedegi hqonda
maT materialur mdgomareobasa da reputaciaze. am ukanasknel sakiTxTan da-
kavSirebiT, evropulma sasamarTlom aRniSna, rom Tu saxelmwifo uaryofs da
mxars ar uWers konkretul religiur organizacias, maSin, rodesac sxva aR-
msareblobas uzrdis mxardaWeras, SezRuduli religiis mimdevarma SeiZleba
igrZnos, rom igi miuRebelia. evrosasamarTlosaTvis msgavsi situacia, ro-
melic aRqmulia sxvebTan SedarebiT ufro dabal mdgomareobaSi Cayenebad,
dakavSirebulia religiis TavisuflebasTan.

rac Seexeba momCivanTa uflebas kvlav moeTxovaT eklesiis saxelmwifosTan
inkorporirebulad aRiareba, strasburgis sasamarTlom aRniSna, rom aRia-
rebis miniWebis Taobaze gadawyvetilebas parlamenti, aSkarad politikuri
organo, iRebda. evrosasamarTlom aRniSna, rom situacia, sadac religiuri
organizaciebi xmebis mosapoveblad cdiloben politikuri partiebis keTil-
ganwyobis mopovebas, SeuTavsebelia am sferoSi saxelmwifos neitraluro-
bis valdebulebasTan.

materialuri SeRavaTebis dakargvasTan dakavSirebiT, strasburgis sasamar-
Tlom ganacxada, rom aRniSnuls negatiuri gavlena hqonda momCivnebis SesaZ-
leblobaze, ganexorcielebinaT sxvadasxva religiasTan dakavSirebuli aq-
tivobebi. saxelmwifosTan inkorporirebuli eklesiebisaTvis amgvari SeRa-
vaTebis xelmisawvdomobis gaTvaliswinebiT, evropulma sasamarTlom daad-
gina, rom msgavsi gansxvavebuli mopyroba ar iyo gamarTlebuli raime obieq-
turi safuZvlebiT da SeuTavsebeli iyo saxelmwifos neitralurobis moT-
xovnasTan.

winamdebare gadawyvetileba sayuradReboa, radgan strasburgis sasamar-
Tlom miiCnia, rom gasaCivrebuli kanonmdebloba ar iwvevda momCivanTa ek-
lesiebis gauqmebas da ar warmoadgenda Sida administracias an mmarTveloba-
Si Carevas. aRniSnuli eklesiebis wevrebs am drois ganmavlobaSi SeeZloT ga-
egrZelebinaT sakuTari religiis gamoxatva. evrosasamarTlo sakuTar gadaw-
yvetilebaSi xazgasmiT aRniSnavs saxelmwifos neitralurobisa da miukerZo-
eblobis valdebulebis mniSvnelobas iseT sakiTxebTan mimarTebiT, rogori-
caa eklesiebisaTvis saxelmwifo fondis ganawileba da konkretuli eklesie-
bisaTvis upiratesi statusis miniWeba. strasburgis sasamarTlom axlaxans da-



75
www.supremecourt.ge

adamianis uflebaTa evropuli sasamarTlos 20adamianis uflebaTa evropuli sasamarTlos 20adamianis uflebaTa evropuli sasamarTlos 20adamianis uflebaTa evropuli sasamarTlos 20adamianis uflebaTa evropuli sasamarTlos 201414141414 wlis SerCeul ganCinebaTa da gadawyvetilebaTa krebuli wlis SerCeul ganCinebaTa da gadawyvetilebaTa krebuli wlis SerCeul ganCinebaTa da gadawyvetilebaTa krebuli wlis SerCeul ganCinebaTa da gadawyvetilebaTa krebuli wlis SerCeul ganCinebaTa da gadawyvetilebaTa krebuli

adastura, rom saxelmwifo eklesiisaTvis saxelmwifo biujetidan damatebi-
Ti Tanxebis mikuTvneba, TavisTavad ar arRvevs konvencias (ix. ganCineba saq-
meze _ Asatruarfelagid v. Iceland127). winamdebare saqmeSi, evrosasamarTlom ga-
nacxada, rom marTalia, eklesiebisaTvis saxelmwifo fondidan Tanxis mikuT-
vneba da maTTvis finansuri an sxva saxis upiratesobis miniWeba winaaRmdego-
baSi ar modis konvenciasTan, Tumca aRniSnuli faqti ar unda iyos sxva orga-
nizaciebisaTvis, msgavsi saqmianobis ganxorcielebisaTvis mikuTvnebuli
Tanxis araproporciuli. strasburgis sasamarTlom SemdgomSi aRniSna, rom
konvenciis me-9 da me-11 muxlebis Sesabamisad, Tu saxelmwifo gadawyvets, rom
SeinarCunos sistema, romelic konstituciiT aris konkretuli religiis
dacvis mandatiT aRWurvili, rogorc mocemulia zogierT evropul qveyana-
Si da sajaro interesis miznebis xelSewyobisaTvis mxolod zogierT religi-
ur gaerTianebebs aniWebs SeRavaTebs, unda ganxorcieldes aseTi miznebis miR-
wevasTan dakavSirebuli gonivruli kriteriumebis safuZvelze.

gaerTianebis Tavisufleba

gaficvis ufleba moicavs Tu ara xelmeore gaficvas im damsaqmeblis winaaR-
mdeg, romelic ar warmoadgens SromiTi davis monawile mxares? aRniSnuli
kiTxva ganxilul iqna saqmeSi _ The National Union of Rail, Maritime and Transport
Workers v. the United Kingdom128. gaerTianebul samefoSi 1980 wlidan, normati-
ul doneze ikrZaleboda profkavSirebis mier xelmeore gaficva. aplikanti _
profesiuli kavSiri, Sesabamisad, ar iyo uflebamosili kompania J-Si dasaqme-
buli Tavisi wevrebisTvis moewodebina gaficvis Taobaze, kompaniis _ H-s wi-
naaRmdeg ganxorcielebuli gaficvis mxardaWeris mizniT, radgan kompania J
iyo calkeuli gaerTianeba, romelic CarTuli ar iyo SromiT davaSi.

evrosasamarTloSi saqmis warmoebis dros, aplikanti davobda, rom xelmeore
gaficvis akrZalva arRvevda konvenciis me-11 muxliT garantirebul ufle-
bebs.

es iyo pirveli SemTxveva, rodesac evrosasamarTlos unda daedgina, eqceo-
da Tu ara xelmeore gaficvis ufleba evrokonvenciis me-11 muxliT gansaz-
Rvrul farglebSi. rogorc Sromis saerTaSoriso organizaciis (ILO) eqsper-
tTa komitets, aseve socialur uflebaTa evropul komitets (evropis socia-
luri qartiis sazedamxedvelo organo) gaerTianebul samefosTan erTad uk-
ve ganxiluli hqonda sakiTxi imasTan dakavSirebiT, rom aRniSnulma saxel-
mwifom ver uzrunvelyo profkavSirebis mier, SromiTi davis aramonawile dam-
saqmeblis winaaRmdeg, xelmeore gaficvis uflebis ganxorcieleba.

strasburgis sasamarTlom daadgina, rom momCivans SeeZlo evrokonvenciis
me-11 muxlze dayrdnoba. gadawyvetilebis dasabuTeba efuZneboda Semdeg ga-
remoebebs: pirvel rigSi, xelmeore gaficvis ufleba garantirebuli iyo Sro-
mis saerTaSoriso organizaciis (ILO) Sesabamisi konvenciiT da evropis soci-

127 Asatruarfelagid v. Iceland (dec.), no. 22897/08, § 34, 18 September 2012.
128 The National Union of Rail, Maritime and Transport Workers v. the United Kingdom, no. 31045/10, ECHR 2014.
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aluri qartiiT da sazedamxedvelo organoebis mier gaerTianebis Tavisuf-
lebis viwro gagebiT ganmarteba Seusabamo iqneboda aRniSnuli xelSekrule-
bebidan gamomdinare arsebuli poziciis farglebSi. evrosasamarTlom aRniS-
na, rom didma palatam ramdenime xniT adre saqmeSi _ Demir and Baykara v. Tur-
key129 daadgina, rom strasburgis sasamarTlom mxedvelobaSi unda miiRos, kon-
venciisgan gansxvavebuli saerTaSoriso samarTlis sxva safuZvlebi, kompe-
tenturi organoebis mier aRniSnuli safuZvlebis interpretacia da saerTo
Rirebulebebis mqone evropuli qveynebis praqtika. meore rigSi da sxva xel-
Semkvreli saxelmwifoebis mdgomareobidan gamomdinare, strasburgis sasa-
marTlom aRniSna, rom bevr maTgans hqonda didi xnis damkvidrebuli praqti-
ka xelmeore gaficvis Sesaxeb, rogorc profkavSirebis kanonieri qmedebisa.
evrosasamarTlos daskvna aRsaniSnavia imiT, rom igi kidev erTxel adastu-
rebs Tavis mzadyofnas, uzrunvelyos konvenciiT garantirebuli uflebebis
interpretaciis farglebi, Sesabamis saerTaSoriso samarTals Soris Sesat-
yvisoba da gaiTvaliswinos evropis qveynebSi arsebuli saerTo tendenciebi,
konkretuli ZiriTadi uflebis dacvis xarisxTan mimarTebiT.

evrosasamarTlom miiCnia, rom warmodgenili faqtebis safuZvelze, xelmeo-
re gaficvis normatiul doneze akrZalva warmoadgenda aplikantis gaerTia-
nebis TavisuflebaSi Carevas, akrZalva iyo kanoniT gaTvaliswinebuli da em-
saxureboda legitimur mizans. am ukanasknel SemTxvevaSi, strasburgis sasa-
marTlom daaskvna, rom akrZalva emsaxureboda sxvaTa uflebebisa da Tavi-
suflebebis dacvas, romelic moicavda ara mxolod uSualod SromiT davaSi
CarTul damsaqmebels, aramed sazogadoebis wevrTa interesebs, romlebsac
potenciurad SesaZloa ziani midgomodaT ufro didi masStabis mqone xelme-
ore gaficvis Sedegad.

mwvave socialuri saWiroebis arseboba/ararsebobidan gamomdinare, xelmeo-
re gaficvis pirdapiri akrZalvis miRebisa da ganxorcielebis Sesaxeb msje-
lobisas, evrosasamarTlos unda ganexila mopasuxe saxelmwifos Sefasebis
zRvris farglebi. aRsaniSnavia strasburgis sasamarTlos mosazreba imasTan
dakavSirebiT, rom mas ar unda gadaewyvita, warmoadgenda Tu ara gaficvis uf-
leba gaerTianebis Tavisuflebis arsebiT Semadgenel nawils, radgan nebismi-
eri SezRudva am uflebis ganxorcielebasTan dakavSirebiT, daarRvevda aR-
niSnuli Tavisuflebis ZiriTad arss. strasburgis sasamarTlosTvis mniSvne-
lovani iyo, aRniSnul garemoebebSi, aplikants ramdenad SeeZlo sakuTari wev-
rebis interesebis gamarTleba kompania J-s winaaRmdeg ganxorcielebuli ga-
ficvis akrZalvis miuxedavad; im faqtze dayrdnobiT, rom aplikanti ufleba-
mosili iyo Tavisi SromiTi uflebebi ganexorcielebina kompania H-sTan mi-
marTebiT, romelic davaSi monawile damsaqmebeli mxare iyo. evrosasamar-
Tlom ar daakmayofila momCivnis moTxovna imasTan dakavSirebiT, rom aRniS-
nul sferoSi, xelSemkvrel saxelmwifoebs Sefasebis Zalian viwro zRvari un-
da mieniWoT. aRniSnuli saqme ar warmoadgenda im SemTxvevas, roca SezRudva
profkavSirebis Tavisuflebis arsis siRrmemde Cadioda, radgan es moxdebo-
da kavSiris daSlis SemTxvevaSi. evropulma sasamarTlom aRniSna, rom apli-
kantis msgavs saqmeebSi Sefasebis zRvris masStabi unda Sefasdes Sesabamisi
faqtorebis fonze, rogoricaa: sadavo SezRudvis buneba da farglebi, dasa-

129 Demir and Baykara v. Turkey [GC], no. 34503/97, ECHR 2008.
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xuli mizani da im pirTa uflebebi da interesebi, romlebTac ziani miadgaT,
aRniSnuli uflebis SeuzRudavi gamoyenebis Sedegad. wevr saxelmwifoTa So-
ris iseTive saTanado kavSiri arsebobda, rogorc Sesabamis saerTaSoriso in-
trumentebSi asaxuli saerTaSoriso Tanxmoba. swored es dasabuTeba iyo mo-
cemuli zemoT aRniSnul saqmeSi _ Demir and Baykara. am SemTxvevaSi, Sefasebis
zRvari iyo farTo, miuxedavad imisa, rom gaerTianebuli samefo warmoadgen-
da xelSemkvrel saxelmwifoTa im mcire jgufs, romelic winaaRmdegi iyo,
SromiT urTierTobebSi xelmeore gaficvis uflebis aRiarebis Taobaze. ev-
rosasamarTlom daadgina, rom mis gadawyvetilebaze gavlena ar eqneboda im
kritikas, romelic didi britaneTis winaaRmdeg iyo mimarTuli evropis so-
cialuri qartiisa da Sromis saerTaSoriso organizaciis konvenciis safuZ-
velze moqmedi saxelSekrulebo organoebis mier, radgan maTi amosavali wer-
tili xelmeore gaficvis sadavo akrZalvasTan mimarTebiT gansxvavebuli iyo.
evrosasamarTlos amocana mdgomareobda, ganesazRvra aplikantis saqmis faq-
tobrivi garemoebebidan gamomdinare, iyo Tu ara konvenciis me-11 muxliT ga-
rantirebuli uflebis araproporciuli SezRudva. ganmcxadeblis saqmis ga-
remoebebis safuZvelze, aRniSnuli faqtebi ar dadasturda. momCivans SeeZ-
lo misi wevrebis warmomadgeneli yofiliyo, maTi saxeliT molaparakeba ewar-
moebina kompania H-Tan da maT samuSao adgilze gaficva moewyo.

saqme asaxavs, strasburgis sasamarTlos mier saerTaSoriso da SedarebiTi
samarTlis masalebis gamoyenebas, ZiriTadi uflebis masStabis Sesafaseblad
da saxelmwifos Sefasebis zRvris farglebis gansamartavad, uflebis ganxor-
cielebis SezRudvis SemTxvevaSi. sainteresoa aRiniSnos, rom gadawyvetile-
ba saerTaSoriso da SedarebiTi samarTlis masalebs sxvadasxvanairad iyenebs.
magaliTad, evrosasamarTlo yuradRebas amaxvilebs aRniSnulze, raTa kon-
venciis me-11 muxlis gamoyeneba daasabuTos, magram imaves ar akeTebs, rode-
sac saqme „mwvave socialuri saWiroebebis“ ganmartebas exeba.

strasburgis sasamarTlom daadgina, rom gaerTianebuli samefos Sefasebis
zRvari profesiuli kavSirebis Tavisuflebis regulirebasTan dakavSirebiT
farTo unda yofiliyo imis gaTvaliswinebiT, rom qveynis samrewvelo urTi-
erTobebis politika saxelmwifos saerTo ekonomikuri da socialuri poli-
tikis Semadgeneli nawili iyo da aRniSnuli sakiTxebis sensitiuri buneba sa-
yovelTaod iyo aRiarebuli. aqedan gamomdinare, evrosasamarTlom miiCnia,
rom sakanonmdeblo organos arCevani daculi unda yofiliyo, garda im Sem-
Txvevisa, roca gonivruli dasabuTebis nakleboba aSkara iyo. strasburgis
sasamarTlom daadgina, rom konvenciis me-11 muxli ar darRveula.

profesiuli kavSirebis Seqmnisa da masSi gaerTianebis Tavisufleba

gadawyvetileba saqmeze _ Matelly v. France130 _ exeboda SeiaraRebuli Zalebis
wevrebis, maT Soris, Jandarmebis mimarT arsebul akrZalvas profesiuli ga-
erTianebebis Seqmnis an masSi gaerTianebis Sesaxeb. winamdebare saqmeSi, apli-
kants _ Jandarmeriis oficers, misma xelmZRvanelobam mosTxova gadamdga-

130 Matelly v. France, no. 10609/10, 2 October 2014.
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riyo asociaciis wevrobidan misi profesiuli kavSiris bunebis gamo, radgan
igi miznad isaxavda Jandarmeriis profesiuli interesebis gatarebas. stras-
burgis sasamarTlos winaSe saqmis warmoebis dros, momCivani amtkicebda, rom
moxda konvenciis me-11 muxliT garantirebuli gaerTianebis TavisuflebaSi
Careva. evrosasamarTlom daadgina aRniSnuli darRveva.

es iyo pirveli SemTxveva, rodesac adamianis uflebaTa evropul sasamarTlos
pirdapir unda gadaewyvita me-11 muxliT gaTvaliswinebuli dacvis masStabi
SeiaraRebuli Zalebis wevrTa mimarT. mopasuxe saxelmwifom, sxva sakiTxeb-
Tan erTad, yuradReba gaamaxvila im faqtze, rom evropis socialuri qartiis
me-5 muxli, socialur uflebaTa evropuli komitetis ganmartebis Sesabami-
sad, nebas rTavda saxelmwifoebs SeiaraRebul ZalebSi profkavSirebis for-
mirebis akrZalvis Sesaxeb.

manamde arsebuli precedentuli samarTlis Sesabamisad, (ix., mag., zemoT aRniS-
nuli saqmeebi _ Demir and Baykara131, da Sindicatul „Pastorul cel Bun“132), evrosasamar-
Tlom aRniSna, rom kanonieri SezRudvebi SeiZleba daekisros SeiaraRebuli Za-
lebis, policiis an saxelmwifo administraciis wevrTa mier profesiuli kavSi-
rebis uflebis ganxorcielebas. Tumca konvenciis me-11 muxliT gaTvaliswine-
buli SezRudvis daweseba aRniSnuli sami jgufis wevrTa mimarT mkacrad unda
iyo dadgenili da Sesabamisad, unda Semoifarglos am uflebebis ganxorciele-
basTan dakavSirebiT. am SezRudvebma ar unda daazianos uflebis ZiriTadi arsi,
romelic moicavs profesiuli kavSirebis Seqmnis, organizebisa da masSi gaerTi-
anebis uflebas (ix. saqme Demir and Baykara, 97-e da144-45-e punqtebi).

evrosasamarTlom daadgina, rom aRniSnul saqmeSi, akrZalva kanoniT iyo gaT-
valiswinebuli da emsaxureboda legitimur mizans (SeiaraRebul ZalebSi wes-
rigisa da disciplinis SenarCuneba). strasburgis sasamarTlom aRiara, rom
yvelaze mniSvnelovani SezRudvebic ki SeiraRebuli Zalebis wevrebs SeiZle-
ba dakisrebodaT, maT mier profesiuli gaerTianebebis Seqmnis uflebis gan-
xorcielebasa da aseTi organoebis mier maTi profesiuli interesebis dac-
vasTan dakavSirebiT. Tumca evrosasamarTlom daadgina, rom profesiuli aso-
ciaciebis Seqmnis absoluturi akrZalva, rogorc moxda winamdebare saqmeSi,
Seusabamoa konvenciis me-11 muxlTan.

diskriminaciis akrZalva (muxli 14)133

me-14 muxli me-8 muxlTan erTobliobaSi

zemoT miTiTebul saqmeSi _ Hamalainen134 _ konvenciis me-14 muxlTan dakavSi-
rebuli aplikantis saCivari exeboda mdedrobiTi sqesis warmomadgenlisaT-
vis gankuTvnili piradi nomris miniWebis Taobaze mis moTxovnas da piradi

131 Demir and Baykara, supra note 126.
132 Sindicatul “Pastorul cel Bun”, supra note 91.
133 ix., agreTve, Emel Boyraz, supra note 87.
134 Hamalainen, supra note 101.
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nomris mopovebisas, mis winaSe warmoqmnil problemebs. igi sakuTar mdgoma-
reobas heteroseqsuali pirebis situacias adarebda. heteroseqsualebi da-
badebisTanave avtomaturad moipovebdnen sqesis samarTlebriv aRiarebas da
maTi qorwinebebi ar idga `iZulebiTi~ ganqorwinebis riskis qveS ise, rogorc
momCivnis SemTxvevaSi. didi palata daeTanxma palatis gadawyvetilebas, rom
momCivnisa da heteroseqsuali pirebis situacia sakmarisad msgavsi ar iyo, ra-
Ta erTmaneTisTvis SeedarebinaT, Sesabamisad, evrosasamarTlos didma pala-
tam daadgina, rom adgili ar hqonia konvenciis me-14 muxlis darRvevas me-8 da
me-12 muxlebTan erTobliobaSi.

***

gadawyvetileba saqmeze _ Cusan and Fazzo v. Italy135 _ exeboda dedis mier Svi-
lisaTvis gvaris miniWebis SeuZleblobas. momCivnebma, daqorwinebulma wyvil-
ma, maTi qaliSvilis dabadebis Semdeg warumateblad moiTxoves SvilisTvis,
mxolod dedis gvaris miniWeba. kanoni, romlisganac gamonaklisi ar daiSve-
boda, adgenda, rom qorwinebaSi dabadebul Svilebs dabadebisTanave avtoma-
turad, mxolod mamis gvari gadaecemoda, maSinac ki, Tu mSoblebi erTobli-
vad gamoxatavdnen Tanxmobas aRniSnulis sawinaaRmdegos Sesaxeb.

momCivnebis mosazrebiT, kanons maTTvis neba unda daerTo, raTa sakuTari Svi-
lis gvari ganesazRvraT. evrosasamarTloSi saqmis warmoebisas, isini amtki-
cebdnen, rom daerRvaT konvenciis mxolod me-8 muxli an me-8 muxli me-14 mux-
lTan erTobliobaSi.

gadawyvetileba ganixilavda axaldabadebuli bavSvis samoqalaqo reestrSi
dedis gvarze daregistrirebis SeuZleblobis sakiTxs, maSinac ki, Tu saxeze
iyo mamis Tanxmoba.

evrosasamarTlom aRniSna, rom msgavs situaciebSi myofi pirebis, kerZod, bav-
Svis dedisa da mamis mimarT, adgili hqonda gansxvavebul mopyrobas. qorwi-
nebaSi dabadebuli bavSvebis gvaris arCeva ganisazRvreboda mxolod mSoble-
bis sqesis niSniT diskriminaciis safuZvelze.

strasburgis sasamarTlom dasabuTebaSi xazgasmiT aRniSna, piris gvaris ar-
Cevisas diskriminaciis yvela safuZvlis aRmofxvris mniSvneloba (ix. saxel-
dobr, saqme Unal Tekeli v. Turkey136). miuxedavad imisa, rom `qorwinebaSi
dabadebuli bavSvebisaTvis~ qmris gvaris gadacemis Sesaxeb wesi praqtikaSi
saWiro iyo da aucileblad konvenciasTan Seusabamo ar gaxldaT, is faqti,
rom bavSvis registraciisas SeuZlebeli iyo misgan gadaxveva, warmoadgenda
ukidures simkacres. garda amisa, aRniSnuli wesi qalTa mimarT diskriminaci-
uli iyo. Sesabamisad, evrosasamarTlom daadgina, rom adgili hqonda konven-
ciis me-14 muxlis darRvevas me-8 muxlTan erTobliobaSi.

135 Cusan and Fazzo v. Italy, no. 77/07, 7 January 2014.
136 Unal Tekeli v. Turkey, no. 29865/96, ECHR 2004 X (amonaridebi).
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me-14 muxli me-9 muxlTan erTobliobaSi

gadawyvetileba, saqmeze _ The Church of Jesus Christ of Latter-Day Saints v. the
United Kingdom137 _ exeboda adgilobrivi gadasaxadis ganakveTisagan gaTavi-
suflebis Sesaxeb, religiuri organizaciis mier wardgenil moTxovnaze ua-
ris Tqmas. 2001 wels, eklesiam, gaerTianebul samefoSi arsebuli ori mormo-
nuli taZris samewarmeo gadasaxadebis ganakveTis gadamxdelTa siidan amo-
ricxvis Taobaze ganacxadi waradgina im safuZvliT, rom aRniSnuli eklesie-
bi `sajaro RvTismsaxurebis ganxorcielebis adgili iyo~, rac gadasaxadis ga-
damxdelTa gaTavisuflebis safuZveli gaxldaT. eklesias moTxovnaze uari
eTqva im safuZvliT, rom taZari ar warmoadgenda `sajaro RvTismsaxurebis
ganxorcielebis adgils~, vinaidan misi xelmisawvdomoba SezRuduli iyo gan-
sakuTrebiT morwmune mimdevrebis jgufiT, romelTac specialuri nebarTva
hqondaT miniWebuli.

aplikanti Cioda, rom samewarmeo gadasaxadebis ganakveTisagan gaTavisufle-
bis Sesaxeb moTxovnaze uaris Tqma, warmoadgenda religiuri niSniT diskri-
minacias da arRvevda konvenciis me-14 muxls me-9 muxlTan erTobliobaSi.

aRniSnuli gadawyvetileba mniSvnelovania im TvalsazrisiT, rom igi exeba
fiskaluri politikis aspeqts religiur organizaciebTan mimarTebiT, ker-
Zod, gadasaxadebisgan gaTavisuflebis gamoyenebas religiuri centrebis sa-
jaro xelmisawvdomobis xelSesawyobad.

evrosasamarTlom SeniSna, miuxedavad imisa, rom saxelmwifoebs am sferoSi
hqondaT Sefasebis farTo zRvari, religiuri pluralizmis SenarCunebis mniS-
vnelobis gaTvaliswinebiT, kvlav aucilebeli iyo imis uzrunvelyofa, rom
gamoyenebuli RonisZieba ar yofiliyo araproporciuli.

momCivnis eklesiis RvTismsaxurebis adgilebi, romlebic Ria iyo sazogadoe-
bisaTvis, kerZod _ misi salocavi, gaTavisuflebuli iyo sadavo gadasaxade-
bis gadaxdisagan. amrigad, gaTavisuflebaze uari ukavSirdeboda mxolod Ta-
vad taZars, romelic sargeblobda 80%-iani SeRavaTiT. garda amisa, kanon-
mdebloba neitraluri iyo; piradi religiuri rwmenis gamoxatvasTan dakav-
SirebiT yvela religiuri jgufisTvis erTnair garantiebs awesebda da yvela
religiuri organosTvis zustad erTnair negatiur Sedegebs iTvaliswineb-
da. sabolood, sasworis erT pinaze arsebuli sikeTe gacilebiT dabla idga
da gamoyenebuli RonisZiebis Sedegi ar Seesabameboda sxva saqmeebSi momCiv-
nebis mier gancdil zians.

strasburgis sasamarTlom daadgina, rom erovnuli xelisuflebis organoe-
bi msgavs situaciebSi moqmedebdnen, maTTvis miniWebuli Sefasebis farTo
zRvris farglebSi. amrigad, konvenciis me-14 muxli me-9 muxlTan erToblio-
baSi _ ar darRveula.

137 The Church of Jesus Christ of Latter-Day Saints v. the United Kingdom, no. 7552/09, 4 March 2014.
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sakuTrebis dacva (I damatebiTi oqmis 1-li muxli)

sargeblobis ufleba

gadawyvetileba saqmeze _ Alisic and Others v. Bosnia and Herzegovina, Croatia, Ser-
bia, Slovenia and the former Yugoslav Republic of Macedonia138 _ exeboda bosnia-her-
cegovinas moqalaqe sami aplikantis SesaZleblobis arqonas, gamoetanaT uc-
xour valutaSi arsebuli „Zveli“ danazogebi, romelic yofili iugoslaviis
socialisturi federaciuli respublikis („the SFRY“) daSlamde Setanili iyo
dRevandeli bosnia-hercegovinas teritoriaze arsebul saraevos `Ljubljan-
ska~ banksa da `Investbanka~ tuzlas filialSi.

1989-1990 wlebSi mimdinare sabanko reformebis dros, saraevos ̀ Ljubljanska~ ban-
ki gaxda lublianas `Ljubljanska~ bankis (sloveniaSi dafuZnebuli banki) filia-
li da `Investbanka~ gaxda damoukidebeli banki Tavisi centraluri ofisiT ser-
beTSi da ramdenime filialiT, maT Soris, zemoT aRniSnuli tuzlas filia-
liT. komerciuli bankebidan ucxour valutaSi arsebuli danazogebis masob-
rivma gatanam, yofili iugoslaviis socialisturi federaciuli respublika
aiZula mieRo saswrafo zomebi, aRniSnuli qmedebebis SesazRudad.

1991-92 wlebSi, yofili iugoslaviis socialisturi federaciuli respublikis
daSlis Semdeg, samarTalmemkvidre saxelmwifoebma sxvadasxva xarisxiT aiRes
maTi winamorbedi qveynis pasuxismgebloba _ ucxour valutaSi arsebuli „Zveli“
danazogebis mimarT, magram aplikantebis dagrovili Tanxa mainc xeluxlebeli
darCa. bosnia-hercegovinaSi arsebuli mdgomareoba garkveuli drois ganmav-
lobaSi cxadi ar iyo. samarTalmemkvidre saxelmwifoebma, miuxedavad oTxgzis
gamarTuli molaparakebebisa, aRniSnul sakiTxze SeTanxmebas ver miaRwies.

am rTuli faqtobrivi da samarTlebrivi sakiTxebis sawinaaRmdegod, rome-
lic samoqalaqo da saerTaSoriso sajaro samarTlebriv problematikas exe-
boda, evrosasamarTlom konvenciis I damatebiTi oqmis 1-li muxlis safuZvel-
ze daadgina, rom sadavo ar iyo is faqti, rom momCivnis SesaZleblobis arqo-
nas, yofili iugoslaviis socialisturi federaciuli respublikis daSlis
Semdgom mainc Tavisi danazogebis gamotanis Sesaxeb erovnul kanonmdeblo-
baSi hqonda safuZveli. garda amisa, yofili iugoslaviis socialisturi fe-
deraciuli respublikis daSlisa da Semdgomi SeiaraRebuli konfliqtebis
Tanmdevad, mopasuxe saxelmwifos Tavdapirveli mizani legitimuri iyo, rad-
gan maT unda mieRoT zomebi sakuTari sabanko sistemebis dasacavad.

rac Seexeba xelisuflebis mier dacul samarTlian balanss, erTi mxriv, sazo-
gadoebis saerTo interessa da meore mxriv, aplikantebis sakuTrebis ufle-
bis dacvas Soris, evrosasamarTlom aRniSna, rom sloveniasa da serbeTSi ar-
sebuli erovnuli sasamarTloebi kvlav ganixilavdnen lublianas `Ljubljanska~
banksa da `Investbanka~ _ ucxour valutaSi arsebuli „Zveli“ danazogebis pasu-
xismgebel uwyebebad maTi filialebiT, maT Soris, bosnia-hercegovinaSi ar-
sebulis CaTvliT. orive banks saxelmwifo flobda da mis mier kontrolire-
badi iyo. 1994 wels ganxorcielebuli sakanonmdeblo cvlilebebis Sedegad,
sloveniam, lublianas `Ljubljanska~ bankis aqtivebis didi nawili axlad Seqmnil

138 Alisic and Others, supra note 3.
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banks gadauricxa. aseve arsebobda mtkicebulebebi, romlis safuZvelzec,
lublianas `Ljubljanska~ bankis saraevos filialis aqtivebis umetesoba slove-
niaSi iyo. Tavis mxriv, 2001 wlis kanonis mixedviT, `Investbanka~ valdebuli iyo,
saxelmwifosa da socialur sakuTrebaSi arsebuli kompaniebisTvis mniSvne-
lovani saCivrebi Camoewera. aqedan gamomdinare, evrosasamarTlom daaskvna,
rom arsebobda sakmarisi safuZvlebi momCivanTa davalianebis pasuxismgebel
qveynebad slovenia da serbeTi mieCnia. amasTan, strasburgis sasamarTlom
xazgasmiT aRniSna, rom misi daskvnebi Semofargluli iyo mxolod aRniSnuli
saqmis garemoebebiT, romelic ukavSirdeboda yofili iugoslaviis socialis-
turi federaciuli respublikis daSlas da bankebis saxelmwifos an socia-
lur kuTvnilebas. evrosasamarTlos daskvna ar gulisxmobda, rom arc erT
saxelmwifos arasdros SeeZleboda gakotrebuli bankis reabilitacia, ban-
kis valis pirdapiri pasuxismgeblobis aRebis gareSe konvenciis I damatebiTi
oqmis 1-li muxlidan gamomdinare. aRniSnuli debuleba arc imas moiTxovda,
rom erovnuli bankebis ucxouri filialebi Sida depozitebis sagarantio sqe-
mebSi yovelTvis Sesuliyvnen.

bolos, evrosasamarTlom ganixila is SemTxveva, arsebobda Tu ara dasabuTe-
buli mizezi, ris gamoc sloveniisa da serbeTis xelisufleba amdeni wlis gan-
mavlobaSi ver axerxebda aplikantebis davalianebebis dafarvas. mopasuxe sa-
xelmwifos xelisuflebis axsna, aRniSnulis gaWianurebasTan dakavSirebiT,
ZiriTadad iyo is, rom saerTaSoriso samarTali saxelmwifos memkvidreobas-
Tan dakavSirebiT iTxovda mxolod keTilsindisier molaparakebas, proble-
mis mogvarebis kuTxiT, drois raime SezRudvis dawesebis gareSe. mTavroba
aseve davobda, rom teritoriulobis principis safuZvelze, valebze pasu-
xismgebloba bosnia-hercegovinas ekisreboda. Tumca, evrosasamarTlos mo-
sazrebiT, saxelmwifoTa davalianebis konteqstSi, qveynebis memkvidreobis
maregulirebeli saerTaSoriso samarTlis ZiriTadi principi ukavSirdebo-
da „samarTliani wilis~ cnebas, radgan momCivanTa danazogebi ar miekuTvne-
boda adgilobriv valebs, romlis mimarTac teritoriuli principi gamoiye-
neboda. Sesabamisad, samarTalmemkvidre qveynebs Soris SeTanxmebis ararse-
bobis dros saxelmwifos valebi Tanabrad unda ganawilebuliyo. Tumca aR-
niSnuli moiTxovda winamorbedi saxelmwifos sakuTrebisa da valebis Sesaba-
misad, samarTalmemkvidre qveynebs Soris Sesabamisi zomis wilebis ganawile-
bis globalur Sefasebas. zemoT aRniSnuli saqmis garemoebebis farglebs
scildeboda da evrosasamarTlos kompetenciaSi ar Sedioda.

miuxedavad amisa, memkvidreobis Sesaxeb molaparakebebs xeli ar SeuSlia sa-
xelmwifoebisTvis, erovnul doneze mieRoT zomebi danazogis mqone pirTa
interesebis dasacavad. marTlac, sloveniasa da serbeTSi gadawyvetilebebi
iqna miRebuli ucxour valutaSi arsebuli „Zveli“ danazogis mqone zogierTi
kategoriis pirTa mimarT. Tu zogierT SemTxvevaSi, gaWianureba SeiZleboda
gamarTlebuliyo, aplikantebis SemTxvevaSi maT didi xnis ganmavlobaSi mo-
uxdaT lodini da miuxedavad saxelmwifoTa Sefasebis farTo zRvrisa, slo-
veniasa da serbeTs ar daucavs samarTliani balansi _ erTi mxriv, sazogadoe-
bis saerTo interessa da meore mxriv, aplikantebis sakuTrebis uflebas So-
ris, maTi araproporciuli mdgomareobidan gamomdinare. Sesabamisad, evro-
sasamarTlom daadgina sloveniisa da serbeTis saxelmwifoebis mier konven-
ciis I damatebiTi oqmis 1-li muxlis darRveva, danarCeni mopasuxe saxelmwi-
foebisgan gansxvavebiT.
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ganaTlebis ufleba (I damatebiTi oqmis me-2 muxli)

gadawyvetilebam saqmeze _ Velyo Velev v. Bulgaria139 _ wamoWra sakiTxi, xvdebo-
da Tu ara sapatimros skola konvenciis 1-li damatebiTi oqmis me-2 muxlis
farglebSi. momCivani gaxldaT pirobiTi msjavris mqone piri. misi Txovna, mis-
cemoda sapatimros skolaSi siarulis ufleba, raTa daesrulebina saSualo
ganaTleba, uaryofil iqna Tavdapirvelad cixis administraciisa da sabolo-
od _ uzenaesi administraciuli sasamarTlos mier.

strasburgis sasamarTlom kidev erTxel aRniSna, rom 1-li damatebiTi oqmis
me-2 muxli xelSemkvrel saxelmwifoebs ar akisrebda valdebulebas, dapatim-
rebulebisaTvis saganmanaTleblo dawesebulebebi moewyoT iq, sadac msgavsi
dawesebulebebi ar arsebobda (ix., magaliTad, saqme Epistatu v. Romania140). miu-
xedavad amisa, aplikantis saCivari exeboda manamde arsebul saganmanaTleb-
lo dawesebulebaSi, kerZod, sapatimros skolaSi siarulis uflebaze uaris
Tqmas. vinaidan aRniSnuli faqti strasburgis sasamarTlos precedentuli
samarTlis mniSvnelobis farglebSi, gaxldaT manamde arsebuli saganmanaT-
leblo dawesebuleba (ixileT saqme „relating to certain aspects of the laws on the
use of languages in education in Belgium“141 da bolo periodSi saqme Catan and Oth-
ers v. the Republic of Moldova and Russia142), momCivnis mier gasaCivrebuli ufle-
ba xvdeboda 1-li damatebiTi oqmis me-2 muxlis farglebSi.

strasburgis sasamarTlom ganixila, sadavo SezRudva ramdenad Tavsebadi iyo
1-li damatebiTi oqmis me-2 muxlTan, maT Soris, gaiTvaliswina ra, am sferoSi
evropis sabWos ministrTa komitetis mier miRebuli Sesabamisi samarTlebri-
vi instrumentebi. mocemul garemoebebSi, evrosasamarTlom daadgina, rom
mTavrobam ar warmoadgina arc praqtikuli mizezebi, magaliTad, skolaSi re-
sursebis nakleboba da arc samarTlebriv safuZvlebTan dakavSirebuli na-
Teli axsna-ganmarteba. mis winaSe arsebuli mtkicebulebis mixedviT, stras-
burgis sasamarTlom daadgina, rom momCivnis cixis skolaSi CaricxvasTan da-
kavSirebuli uari sakmarisad ganWvretadi ar iyo da rom igi ar emsaxureboda
legitimuri mizans da arc aRniSnuli miznis proporciuli gaxldaT. Sesaba-
misad, dairRva konvenciis 1-li damatebiTi oqmis me-2 muxli.

Tavisufali arCevnebis ufleba (I damatebiTi oqmis me-3 muxli)

ganCineba saqmeze _ Mihaela Mihai Neagu v. Romania143 _ exeboda evropis parla-
mentis arCevnebSi kandidatisaTvis monawileobis miRebaze uaris Tqmas. 2009
wlis ivnisSi momCivanma, damoukidebelma kandidatma, rumineTSi, evropuli
parlamentis arCevnebSi monawileoba ver miiRo, radgan mas ar hqonda mopove-

139 Velyo Velev v. Bulgaria, no. 16032/07, ECHR 2014 (amonaridebi).
140 Epistatu v. Romania, no. 29343/10, § 63, 24 September 2013.
141 saqme “relating to certain aspects of the laws on the use of languages in education in Belgium” (arsebiTi ganxilva),

23 July 1968, pp. 30-31, §§ 3-4, Series A no. 6.
142 Catan and Others v. the Republic of Moldova and Russia [GC], nos. 43370/04, 8252/05 and 18454/06, § 137, ECHR

2012 (amonaridebi).
143 Mihaela Mihai Neagu v. Romania (dec.), no. 66345/09, 6 March 2014.
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buli mxardamWerTa 100,000 xelmowera, rac gansazRvruli iyo ruminuli ka-
nonmdeblobiT. moipova ra 15,000 xelmowera, man gaasaCivra aRniSnuli uari
da amtkicebda, rom xelmowerebis raodenoba damoukidebeli kandidatisaT-
vis gadaWarbebulad didi iyo da mas xels uSlida arCevnebSi kandidatad mona-
wileobis miRebaSi. misi saCivari ar dakmayofilda.

aRniSnuli ganCineba sayuradReboa, vinaidan igi exeba evropul parlamentSi
kenWisyris uflebis momwesrigebel pirobebs da miuTiTebs evropis kavSiris
Sesabamis samarTlebriv dokumentebsa da evropis sabWos veneciis komitetze
(evropuli komisia samarTlis meSveobiT demokratiis dasacavad).

evrosasamarTlom aRniSna, rom gasaCivrebuli saarCevno kanonmdebloba Si-
da samarTalSi gadmotanili iyo evropuli parlamentis wevrTa arCevis Sesa-
xeb evrokavSiris kanonmdeblobidan. evrokavSiris kanonmdebloba, evropul
parlamentSi piris kandidatad monawileobis miRebisaTvis sasurveli krite-
riumebis dasadgenad wevr saxelmwifoebs Sefasebis zRvars utovebda.

ruminuli kanonmdeblobiT moTxovnili xelmowerebis raodenoba registri-
rebul amomrCevelTan mimarTebiT, ar aWarbebda veneciis komisiis mier re-
komendirebul maqsimalur raodenobas. amrigad, gasaCivrebuli moTxovna ver
miiCneoda gadaWarbebulad. momCivani Sida kanonmdeblobis mixedviT uzrun-
velyofili iyo efeqtiani samarTlebrivi dacvis saSualebiT. sabolood,
erovnuli sasamarTloebis gadawyvetilebebi, romelic saboloo instanciis
sasamarTlom arCevnebis Catarebamde miiRo, ar iyo ukanono. strasburgis sa-
samarTlom daaskvna, rom kandidatis arCevnebze dasaSvebobis xelmowerebis
raodenobasTan dakavSirebuli moTxovna ar arRvevda momCivnis uflebas, ev-
ropuli parlamentis arCevnebSi sakuTari kandidatura waredgina.

***

saqmeSi _ Karimov v. Azerbaijan144 _ aplikanti, romelic 2005 wlis saparlamento
arCevnebSi damarcxda, davobda adgilobrivi xelisuflebis mier misi moTxov-
nis daukmayofileblobis Sesaxeb, kerZod, Tavisi samxedro mosamsaxure amom-
rCevlebisTvis, specialuri saarCevno ubnebis SeqmnasTan dakavSirebiT. sa-
arCevno kodeqsis Tanaxmad, samxedro mosamsaxureebs xma unda miecaT Cveu-
lebriv saarCevno ubanze. zogadi wesidan gamonaklisis saxiT, Sesabamisi Ro-
nisZiebebi SeiZleboda gatarebuliyo, raTa mosamsaxureebs xma samxedro sa-
arCevno ubnebze miecaT im pirobiT, rom samxedro nawili ganlagebuli iyo
dasaxlebuli punqtis gareT, xolo sazogadoebrivi transportiT uaxloes,
Cveulebriv saarCevno ubnamde mgzavrobis dro aWarbebda erT saaTs da mo-
samsaxureTa saerTo raodenoba ormocdaaTs aRemateboda. erovnuli sasamar-
Tloebis winaSe momCivani amtkicebda, rom aRniSnuli pirobebi ar arsebobda,
radgan samxedro erTeuli dasaxlebul punqtSi iyo ganlagebuli, romelic
mis olqSi, Cveulebrivi saarCevno ubnidan fexiT saval mokle manZilze iyo.
erovnulma sasamarTlom ar daakmayofila aplikantis sarCeli da daadgina,
rom ganmcxadebelma ver SeZlo ukanonobis damadasturebeli utyuari mtki-
cebulebebis wardgena. evrosasamarTlos winaSe aplikanti daeyrdno konven-

144 Karimov v. Azerbaijan, no. 12535/06, 25 September 2014.
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ciis I damatebiTi oqmis me-3 muxls.

saqme aRsaniSnavia imiT, rom strasburgis sasamarTlom gaanaliza misi iuris-
diqcis farglebi, ganexila erovnuli organoebis Sesabamisoba saarCevno ka-
nonmdeblobasTan. evrosasamarTlom aRniSna, rom im SemTxvevaSi, roca erov-
nuli kanonmdeblobis darRveva imdenad mZime iyo, rom igi seriozulad Zirs
uTxrida arCevnebis saerTo legitimacias, 1-li damatebiTi oqmis me-3 muxli
moiTxovda, rom evropul sasamarTlos Seefasebina aRniSnuli debulebis dar-
Rveva Tavisufali da samarTliani arCevnebis Catarebis konteqstSi. Tu aR-
niSnuli sakiTxi erovnuli sasamarTloebis mier Sefasdeboda, maSin evrosa-
samarTlo Semoifargleboda adgilobrivi sasamarTloebis daskvnis siswo-
ris SemowmebiT.

aRniSnul SemTxvevaSi, strasburgis sasamarTlom aRniSna, rom aplikantis ol-
qSi, samxedro saarCevno ubnebis mowyobisTvis aucilebeli pirobebi aSkarad
ar arsebobda da Sesabamisad, aseT saarCevno ubnebSi xmis micema ukanono iqne-
boda. is faqti, rom saarCevno administraciis mier mxedvelobaSi iqna miRebu-
li aRniSnuli saarCevno ubnebis Sedegebi, sxva saarCevno ubnebSi legitimu-
rad micemuli xmebis CaTvliT, romelic mniSvnelovan gavlenas axdenda mTel
saarCevno procesze, arRvevda, aplikantis olqSi, mTeli saarCevno proce-
sis erTianobas. rac Seexeba erovnuli sasamarTloebis Sefasebas, strasbur-
gis sasamarTlom SeuZleblad miiCnia, Tu sxva ra „sarwmuno mtkicebulebebi“
unda warmoedgina aplikants, raTa eCvenebina, rom samxedroebis mier xmis mi-
sacemad specialuri saarCevno ubnebis Seqmnis kanonieri safuZveli ar arse-
bobda. evrosasamarTlom daadgina, rom aRniSnul saqmeSi saarCevno komisie-
bis, sasamarTloebis moqmedebebi da maTi Sesabamisi gadawyvetilebebi miuTi-
Tebdnen kanonis uzenaesobisa da arCevnebis mTlianobis dacvis WeSmariti in-
teresis naklebobaze.

gadaadgilebis Tavisufleba (me-4 damatebiTi oqmis me-2 muxli)

gadawyvetilebaSi saqmeze _ Battista v. Italy145 (arasaboloo) _ aplikants uari
uTxres pasportsa da piradobis damadasturebel dokumentze, im faqtze day-
rdnobiT, rom man ver uzrunvelyo erovnuli sasamarTlos gadawyvetilebe-
bis Sesruleba SvilebisTvis alimentis gadaxdis Taobaze. italiis datove-
basTan dakavSirebuli SezRudvebi emyareboda im risks, rom qveynidan gasvlis
SemTxvevaSi, momCivani Tavidan aicilebda gadaxdis valdebulebas. aRniSnu-
li zomebi ZalaSi iyo 2008 wlidan.

evrosasamarTlos winaSe saqmis warmoebis dros, aplikanti Cioda, rom saqmis
garemoebebma gamoiwvia konvenciis me-4 damatebiTi oqmis me-2 muxlis darRve-
va. strasburgis sasamarTlos winaSe dasmuli arsebiTi sakiTxi exeboda gamo-
yenebuli zomis proporciulobas.

aRniSnul viTarebaSi, strasburgis sasamarTlos adre ar ganuxilavs konven-
ciis me-4 damatebiTi oqmis me-2 muxlis moqmedeba. Sesabamisad, saqmis garemo-

145 Battista v. Italy, no. 43978/09, 2 December 2014.
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ebebi axal sakiTxs wamoWrida. gadawyvetileba aRsaniSnavi iyo, aplikantis
konkretul saCivarTan dakavSirebiT evrosasamarTlos reagirebiT da misi
aRniSnul debulebasTan mimarTebiT arsebuli precedentuli samarTlis met-
naklebad amomwuravi ganxilviT.

saCivarTan dakavSirebiT proporciulobis doqtrinis gamoyenebisas, evro-
sasamarTlom upiratesoba mianiWa im faqts, rom gadawyvetileba _ aplikan-
tisTvis pasportisa da piradobis damadasturebeli dokumentis gacemaze ua-
ris Tqmis Taobaze _ warmoadgenda momCivnis samoqalaqo valdebulebebis Se-
usruleblobis avtomatur pasuxs. sanqcia, droSi SeuzRudavi da absulutu-
rad gamoyenebadi iyo. aRniSnul SemTxvevaSi, ar gaTvaliswinebula riskis qveS
myofi sapirispiro interesebi da maTi dabalansebis gzebi. evrosasamarTlom
aRniSna, rom adgilobrivma xelisuflebam ver SeZlo arsebuli ramdenime sa-
erTaSoriso instrumentis mxedvelobaSi miReba, romelic konkretulad Seq-
mnili iyo, raTa ganesazRvra, rom bavSvis rCenisTvis pasuxismgebloba ekis-
rebodaT im pirebs, romlebmac Sesabamisi iurisdiqcia datoves. evrosasamar-
TlosTvis, gansakuTrebuli mniSvneloba eniWeboda im faqts, rom mopasuxe
saxelmwifoSi arsebulma erovnulma sasamarTloebma, 2008 wels miRebuli Ro-
nisZiebis gangrZobadi samarTlianoba aRar gamoikvlies.

konvenciis sxva debulebebi

samarTliani dakmayofileba (muxli 41)

gadawyvetileba saqmeze _ Cyprus v. Turkey146 _ exeboda CrdiloeT kviprosSi
arsebul mdgomareobas, mas Semdeg, rac TurqeTma 1974 wlis ivlissa da agvis-
toSi ganaxorciela samxedro operaciebi da rasac mohyva kviprosis terito-
riis uwyveti dayofa.

2001 wlis 10 maiss adamianis uflebaTa evropulma sasamarTlom didi palatis
gadawyvetilebaSi daadgina TurqeTis mier konvenciis darRvevis mravali Sem-
Txveva, 1974 wlis ivlissa da agvistoSi CrdiloeT kviprosSi ganxorcielebu-
li samxedro operaciebis, kviprosis teritoriis uwyveti dayofisa da „Crdi-
loeT kviprosis TurqeTis respublikis“ moqmedebebis Sedegad. samarTlian
dakmayofilebasTan dakavSirebiT evrosasamarTlom erTxmad daadgina, rom
igi ar iyo mzad gadawyvetilebis misaRebad da gadado saqmis ganxilva konkre-
tuli TariRis miTiTebis gareSe. ZiriTadi gadawyvetilebis aRsrulebis pro-
cedura kvlav ministrTa komitetis mier ganixileba.

2007 wels, kviprosis xelisuflebam Seatyobina evrosasamarTlos, rom isini
apirebdnen ganacxadis wardgenas did palataSi, saqmis ganxilvis ganaxlebas-
Tan dakavSirebiT, konvenciis 41-e muxlis SesaZlo gamoyenebis Taobaze. 2010
wels kviprosis mTavrobam evrosasamarTlos warudgina Tavisi moTxovnebi
samarTlian dakmayofilebasTan dakavSirebiT im gauCinarebuli pirebis ga-
mo, romelTa mimarT strasburgis sasamarTlom daadgina konvenciis me-2, me-

146 Cyprus v. Turkey (samarTliani dakmayofileba) [GC], no. 25781/94, ECHR 2014.
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3 da me-5 muxlebis darRveva. mogvianebiT, konvenciis 41-e muxlidan gamomdi-
nare, aplikantebma umniSvnelo cvlilebebi Seitanes TavianT saCivarSi gau-
Cinarebuli pirebis Sesaxeb da waradgines moTxovnebi im Cadenil darRveveb-
Tan dakavSirebiT, romelic karpas naxevarkunZulze mcxovrebi berZeni-kvip-
roseli pirebis mimarT ganxorcielda.

2014 wlis 12 maisis evrosasamarTlos gadawyvetileba sainteresoa ramdenime
aspeqtis gamo. pirvel rigSi, strasburgis sasamarTlos unda ganexila Tur-
qeTis xelisuflebis mier wardgenili moTxovna, dauSveblad ecno kviprosis
mier wardgenili saCivari xandazmulobis vadis gasvlis gamo, radgan igi Se-
tanil iqna saqmis arsebiTi ganxilvis Sedegad miRebuli gadawyvetilebis ga-
motanidan daaxloebiT 9 wlis Semdeg. amasTan dakavSirebiT, evrosasamar-
Tlom kidev erTxel gaimeora, rom konvenciis debulebebi ar SeiZleba gan-
martebuli da gamoyenebuli iqnes vakuumSi, radgan igi warmoadgens saerTa-
Soriso xelSekrulebas, romelic unda ganimartos saerTaSoriso sajaro sa-
marTlis normebisa da principebis Sesabamisad. daimowma ra marTlmsajule-
bis saerTaSoriso sasamarTlos gadawyvetileba, saqmeze _ Certain Phosphate
Lands in Nauru (Nauru v. Australia)147, evrosasamarTlom aRiara, rom zogadi saer-
TaSoriso samarTali, principSi, adasturebs aplikanti xelisuflebis val-
debulebas, imoqmedos gaumarTlebeli Seferxebis gareSe, raTa dacul iqnes
samarTlebrivi gansazRvruloba da ar gamoiwvios mopasuxe saxelmwifos ka-
nonieri interesebis araproporciuli ziani. aqedan gamomdinare, miuxedavad
imisa, rom Tavad konvencia am sakiTxze arafers ambobda, gamoricxuli ar iyo,
rom aseTi bunebis samarTliani dakmayofilebis moTxovna ar dakmayofilebu-
liyo xandazmulobis vadis gasvlis gamo. miuxedavad amisa, saqmis konkretu-
li garemoebebidan gamomdinare, evrosasamarTlom gaiziara mosazreba, rom
aRniSnul periodSi, kviprosis mTavrobis damokidebuleba ar amarTlebda mi-
si moTxovnebis uaryofas.

meore rigSi, strasburgis sasamarTlos pirvelad unda epasuxa kiTxvaze, ga-
moiyeneboda Tu ara konvenciis 41-e muxli saxelmwifoTaSoris saqmeebSi. da-
ayrdno ra Tavisi daskvna konvenciis mosamzadebel samuSaoebs, evrosasamar-
Tlom aRniSna, rom 41-e muxlis saerTo logika arsebiTad ar gansxvavdeboda
saerTaSoriso sajaro samarTalSi aRiarebul reparaciis uflebis logikis-
gan. aqedan gamomdinare, evropulma sasamarTlom daadgina, rom konvenciis
41-e muxli namdvilad gamoiyeneboda saxelmwifoTaSoris saqmeebSi. Tumca
kiTxva _ aplikanti saxelmwifosTvis samarTliani dakmayofilebis miniWeba
gamarTlebuli iyo Tu ara, strasburgis sasamarTlos mier unda Sefasebuli-
yo saqmis ganxilvis safuZvelze.

amasTan dakavSirebiT evrosasamarTlom ganasxvava ori saxis moTxovna, ro-
melic SeiZleba warmoiSvas saxelmwifoTaSoris saCivarSi. pirveli katego-
riis moTxovna gulisxmobs saxelmwifos mier sxva xelmSekvrel saxelmwifo-
Si arsebuli zogadi sakiTxebis (iseTi, rogoricaa: sistemuri problemebi da
xarvezebi an administraciuli praqtika) gasaCivrebas. aseT SemTxvevebSi, ap-
likanti xelisuflebis pirveladi mizani iyo, evropis sazogadoebrivi wesri-
gis dacva da Sesabamisad, aseT pirobebSi samarTliani dakmayofileba propor-

147 Nauru v. Australia (naurus garkveuli fosfatiani miwebi), 26 June 1992.
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ciuli ver iqneboda konvenciis 41-e muxlis safuZvelze. meore kategoriis
moTxovnis dros, saxelmwifom dagmo meore xelSemkvreli mxaris mier, misi
moqalaqeebis an garkveuli gansazRvruli an gansazRvradi pirebis ZiriTadi
uflebebis darRveva. am tipis saCivari, saerTaSoriso samarTlis safuZvel-
ze, diplomatiuri dacvis konteqstSi Setanili ganacxadebis msgavsi iyo da
aRniSnul SemTxvevaSi samarTliani dakmayofilebis miniWeba proporciuli iq-
neboda, Tu igi gamoiyeneboda individualuri dazaralebuli pirebisTvis da
ara momCivani mTavrobis sasargeblod.

mocemul saqmeSi, evrosasamarTlom miiCnia, rom kviprosis mTavrobis moT-
xovnebi zemoT aRniSnuli meore kategoriis saCivris farglebSi eqceoda da
gadawyvita, moraluri zianis anazRaurebis saxiT, gauCinarebul pirTa gadar-
Cenili naTesavebisTvis mieniWebina saerTo raodenobis 30 milioni evro, xo-
lo karpas naxevarkunZulis mcxovrebTaTvis _ 60 milioni evro. strasburgis
sasamarTlom aseve miuTiTa, rom aRniSnuli Tanxebi momCivan xelisuflebas
dazaralebuli pirebis mimarT unda gaenawilebina. evrosasamarTlom daad-
gina, rom kviprosis xelisuflebas, ministrTa komitetis zedamxedvelobis
qveS unda uzrunveleyo efeqturi meqanizmis Seqmna, zemoT miTiTebuli Tan-
xebis gasanawileblad. bolos, evrosasamarTlom dasZina, rom aRniSnuli qme-
debebi unda ganxorcielebuliyo gadaxdis TariRidan 18 Tvis ganmavlobaSi
an nebismieri sxva periodis dros, romelsac ministrTa komiteti Sesabamisad
miiCnevda.

materialuri ziani

saqmeze _ Vistins and Perepjolkins v. Latvia148 _ evrosasamarTlom gadawyvetileba
miiRo samarTliani dakmayofilebis sakiTxTan dakavSirebiT, mas Semdeg, rac
daadgina, rom dairRva konvenciis 1-li damatebiTi oqmis 1-li muxli. stras-
burgis sasamarTlom ZiriTad gadawyvetilebaSi miiCnia, rom momCivnebisTvis
maTi miwis CamorTmevis gamo mikuTvnebuli kompensacia araproporciulad
dabali iyo da latviam gadaabija Sefasebis farTo zRvars da ver daicva sa-
marTliani balansi, sakuTrebis dacvasa da sajaro interesis moTxovnebs So-
ris.

winamdebare saqmeSi, evrosasamarTlos didi palatis interess warmoadgens
momCivnisaTvis misakuTvnebeli Tanxis gamoTvlis meTodebi materialur zi-
anTan mimarTebiT, gansakuTrebiT samarTliani dakmayofilebis uzrunvel-
yofis konteqstSi.

gansxvavebiT saqmisagan _ Guiso-Gallisay v. Italy149, romelic ukanono eqsprop-
riacias exeboda, winamdebare saqmeze darRvevis dadgena ganpirobebuli iyo
qonebis oficialur sakadastro Rirebulebasa da mikuTvnebul kompensacias
Soris arsebuli gaumarTlebeli araproporciulobiT. evrosasamarTlom da-
askvna, rom materialur zianTan dakavSirebiT, momCivnebisaTvis mikuTvnebul-
ma kompensaciam gavlena ar unda moaxdinos gasaCivrebuli Carevis Sedegebis

148 Vistins and Perepjolkins v. Latvia (samarTliani dakmayofileba) [GC], no. 71243/01, ECHR 2014.
149 Guiso-Gallisay v. Italy (samarTliani dakmayofileba) [GC], no. 58858/00, 22 December 2009.
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srulad aRmofxvris ideas an qonebis mTlian Rirebulebaze. strasburgis sa-
samarTlom saTanadod miiCnia ganesazRvra Tanxa, rac `gonivrulad Seesaba-
meboda~ miwis nakveTis sabazro Rirebulebas im droisaTvis, rodesac momCiv-
nebma dakarges sakuTari qoneba. evrosasamarTlom damatebiT aRniSna, rom saq-
mis konkretuli garemoebebis fonze, mas, Sesabamisi Tanxis gamoTvlisas, sa-
marTliani dakmayofileba unda uzrunveleyo. evropulma sasamarTlom dai-
mowma ZiriTadi gadawyvetilebis daskvnebi, kerZod, latviis xelisuflebis
organoebi gamarTldnen imisaTvis, rom momCivnebs CamorTmeuli qonebis sru-
li sabazro Rirebuleba ar miakuTvnes. garda amisa, sadavo situaciis konkre-
tul maxasiaTeblebTan dakavSirebuli sxvadasxva mizezis gamo, srul sabaz-
ro Rirebulebaze gacilebiT naklebi Tanxa daakmayofilebda 1-li damatebi-
Ti oqmis 1-li muxlis moTxovnebs. amrigad, evrosasamarTlom samarTlianad
miiCnia Tanxis 75%-iT Semcireba, romelic miwis yoveli kvadratuli metris
Rirebulebis Sesabamisi iqneboda. saboloo Tanxa, romelic materialur zi-
anTan dakavSirebuli kompensaciis gamoTvlis safuZvlad unda iqnes miCneu-
li, erovnul doneze momCivnebisaTvis kompensaciis saxiT mikuTnebuli Tan-
xis odenobiT Semcirda. strasburgis sasamarTlom, inflaciis Sedegebis gaT-
valiswinebiT, gansazRvra kompensaciis Tanxa da daamata kanoniT gaTvalis-
winebuli procenti.

gadawyvetilebaTa savaldebulo Zala da aRsruleba (muxli 46)

gadawyvetilebaTa aRsruleba

saqmeze _ Kuric and Others v. Slovenia150 _ evrosasamarTlom gadawyvetileba mi-
iRo samarTliani dakmayofilebis sakiTxTan dakavSirebiT, mas Semdeg, rac 2012
wlis ZiriTadi gadawyvetilebiT daadgina, rom dairRva konvenciis me-8 mux-
li, me-13 muxli me-8 muxlTan erTobliobaSi da me-14 muxli me-8 muxlTan er-
TianobaSi151.

saqme exeboda im pirebis mdgomareobas, romlebic sloveniis mier damouki-
deblobis mopovebis Semdeg, mudmiv macxovrebelTa reestridan amoSlilni
iyvnen.

mocemuli gadawyvetileba sainteresoa im TvalsazrisiT, rom igi exeba evro-
sasamarTlos sapilote gadawyvetilebis Sedegad, mopasuxe saxelmwifos mi-
er gatarebul RonisZiebebs da agreTve strasburgis sasamarTlos, davis mo-
nawile saxelmwifosa da evropis sabWos ministrTa komitetis Sesabamis ro-
lebs.

ZiriTad gadawyvetilebaSi evrosasamarTlom gadawyvita gamoeyenebina sapi-
lote gadawyvetilebis procedura da mopasuxe saxelmwifos miuTiTa, daear-
sebina ad hoc Sidasaxelmwifoebrivi kompensaciis sqema, gadawyvetilebis ga-
motanidan erTi wlis ganmavlobaSi, raTa uzrunvelyofiliyo adekvaturi zi-

150 Kuric and Others, supra note 2.
151 Kuric and Others v. Slovenia [GC], no. 26828/06, ECHR 2012 (amonaridebi).
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anis anazRaureba im pirebisaTvis, romelTa saxelebi ukanonod iqna amoRebu-
li mudmiv macxovrebelTa reestridan.

evrosasamarTlos didma palatam aRniSna, rom mTavrobam msgavsi sqema ar da-
aarsa im TariRisaTvis, rodesac amoiwura ZiriTad gadawyvetilebaSi miTiTe-
buli erTwliani vada. miuxedavad amisa, strasburgis sasamarTlom xazgasmiT
aRniSna, rom mTavrobas sadavod ar gauxdia, rom erovnul doneze aucilebe-
li iyo zogadi RonisZiebebi, raTa mxedvelobaSi mieRoT, winamdebare saqmeSi
momCivnebis garda, damatebiT, sxva siidan amoSlili pirebis interesebi.

am konteqstSi, strasburgis sasamarTlom aRniSna is faqti, rom miRebul iqna
da ZalaSi Sevida kanoni ad hoc kompensaciis sqemis daarsebis Taobaze. aRniS-
nuli kanoni uzrunvelyofda kompensacias, piris siidan amoSlis TiToeuli
TvisaTvis, erTiani Tanxis safuZvelze, iseve, rogorc iTvaliswinebda dama-
tebiTi kompensaciis moTxovnis wardgenis SesaZleblobas, valdebulebaTa Se-
saxeb kodeqsis zogadi debulebebis mixedviT. saqmis gansakuTrebuli gare-
moebebis gaTvaliswinebiT, evrosasamarTlom miiCnia, rom siidan amoSlil pir-
TaTvis materialuri da aramaterialuri zianis asanazRaureblad erTiani
Tanxis meSveobiT martivad kompensaciis miniWeba, ra midgomac man materia-
lur zianTan mimarTebiT mocemul gadawyvetilebaSi, xolo aramaterialur
zianTan dakavSirebiT ZiriTad gadawyvetilebaSi SeimuSava, Sesabamisi iyo.

subsidiarulobis da Sefasebis farTo zRvris principis gaTvaliswinebiT,
erovnul doneze sxva dazaralebuli pirebisaTvis kompensaciis mikuTvnebis
odenobis gansazRvra, konvenciis 46-e muxlidan gamomdinare arsebuli zoga-
di RonisZiebebis konteqstSi, mopasuxe saxelmwifos diskrecias warmoadgens,
vinaidan igi unda Seesabamebodes evrosasamarTlos gadawyvetilebas, rome-
lic aRniSnuli RonisZiebebis ganxorcielebis valdebulebas adgens. konven-
ciis 46-e muxlidan gamomdinare, ministrTa komitetma unda Seafasos slove-
niis respublikis mier miRebuli da ganxorcielebuli zogadi RonisZiebebi,
vinaidan saqme exeba evrosasamarTlos ZiriTadi gadawyvetilebis aRsrule-
bis zedamxedvelobas.

zogadi RonisZiebebi152

zemoT aRniSnul saqmeSi _ Cusan and Fazzo153 _ evrosasamarTlom daadgina kon-
venciis me-14 muxlis darRveva me-8 muxlTan erTobliobaSi, erovnul samar-
Tlebriv sistemaSi arsebuli xarvezis safuZvelze, romlis mixedviT, yvela
qorwinebaSi dabadebuli bavSvi mamis gvariT unda SeeyvanaT dabadebis, qor-
winebisa da gardacvalebis reestrSi, aRniSnulidan gadaxvevis gareSe; im Sem-
TxvevaSic ki, Tu mSoblebi SeTanxmebulni iyvnen dedis gvaris gamoyenebis Ta-
obaze. evrosasamarTlos praqtikis mixedviT, Tu igi xarvezs aRmoaCens erov-
nul samarTlebriv sistemaSi, strasburgis sasamarTlo adgens aRniSnulis ga-
momwvev mizezs, raTa xeli Seuwyos xelSemkvrel saxelmwifos saTanado ga-
dawyvetilebis miRebasa da ministrTa komitetis zedamxedvelobis qveS am ga-

152 ix., agreTve, Kim v. Russia, no. 44260/13, 17 July 2014.
153 Cusan and Fazzo, supra note 132.
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dawyvetilebis aRsrulebaSi.

mocemul saqmeSi, evrosasamarTlom miiCnia, rom saxelmwifos Sida kanonmdeb-
lobis an/da praqtikis reformireba unda moexdina, raTa uzrunvelyofili-
yo strasburgis sasamarTlos gadawyvetilebis daskvnebisadmi Sesabamisoba
da konvenciis me-8 da me-14 muxlebis moTxovnebTan Tavsebadoba.

individualuri RonisZiebebi

saqmeSi _ Grande Stevens and Others v. Italy154 _ safondo birJis damoukidebelma
sazedamxedvelo organom momCivans daakisra jarima, romelic erovnul sa-
marTalSi administraciul saxdelad kvalificirdeboda. aplikantebi finan-
sur operaciasTan dakavSirebul sabazro manipulirebaSi iyvnen mxilebulni.
jarimebis dakisrebis Sesaxeb brZaneba saboloo iyo. jarimebis raodenobis
TvalsazrisiT, romelic dawesebuli iyo an SeiZleboda dawesebuliyo, evro-
sasamarTlom daadgina, rom konvenciis me-6 muxlis 1-li punqtis miznebidan
gamomdinare, sanqciebi sisxlis samarTlebrivi bunebis iyo. saqme aRiZra ita-
liis sisxlis samarTlis sasamarTloebSic, imave faqtebisa da imave pirebis
mimarTebiT, romlebic ukve saboloo msjavrdebas daeqvemdebarnen. Sesaba-
misad, evrosasamarTlom daadgina konvenciis me-7 damatebiTi oqmis me-4 mux-
lis darRveva, romelic ormagi dasjis akrZalvis (ne bis in idem) princips155 iT-
valiswinebs.

gadawyvetileba sainteresoa, strasburgis sasamarTlos mier mopasuxe saxel-
mwifosTvis dawesebuli individualuri RonisZiebis gamo, konvenciis me-7 da-
matebiTi oqmis me-4 muxlis darRvevis anazRaurebis mizniT. evrosasamar-
Tlom, rogorc samotivacio, aseve sarezolucio nawilSi miuTiTa, rom mopa-
suxe saxelmwifom unda uzrunvelyos sisxlis samarTlis axali saqmis warmo-
eba, konvenciis debulebebis damrRvevi aplikantebis winaaRmdeg, romelic gan-
xilvis dros miRebuli uaxlesi informaciis safuZvelze warimarTeba da das-
ruldeba rac SeiZleba swrafad, ganmcxadeblebze raime uaryofiTi Sedege-
bis gareSe.

***

zemoT miTiTebul saqmeSi _ Kim _ aplikanti, romelic moqalaqeobis armqone
piri iyo, daakaves piradobis damadasturebeli dokumentis ararsebobis gamo.
mas brali administraciuli samarTaldarRvevisTvis wauyenes da moaTavses uc-
xoelTa droebiTi ganTavsebis centrSi, gaZevebis proceduris dawyebamde. mom-
Civnis uzbekeTSi dasabruneblad, sxvadasxva mcdeloba ganxorcielda. Tumca,
uzbekeTis xelisuflebam ver upasuxa im kiTxvebs, romelic aplikantisTvis sam-
gzavro dokumentis gacemas exeboda. sabolood, momCivani dakavebis centri-
dan gaaTavisufles mas Semdeg, rac maqsimaluri vada _ 2 weli gavida. evrosasa-
marTlom daadgina konvenciis me-3 muxlis (dakavebis centrSi arsebuli piro-
bebi), me-5 muxlis 1-li punqtis (ganmcxadeblis gamoyvanis realuri perspeqti-

154 Grande Stevens and Others v. Italy, nos. 18640/10 et al., 4 March 2014.
155 Sergey Zolotukhin v. Russia [GC], no. 14939/03, ECHR 2009.
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vis da samarTalwarmoebis keTilsindisierad warmarTvis ararseboba) da me-5
muxlis me-4 punqtis (momCivnis dakavebis gangrZobadi kanoniereba, samarTleb-
rivi ganxilvis proceduris ararsebobis dros) darRveva.

gadawyvetileba aRsaniSnavia, strasburgis sasamarTlos mier moqalaqeobis ar-
mqone piris mimarT konvenciis 46-e muxlis gamoyenebis sakiTxTan dakavSirebiT.
evrosasamarTlo SeSfoTebuli iyo, rom aplikanti, piradobis damadasturebe-
li dokumentebisa da mudmivi sacxovrebeli adgilis gareSe myofi moqalaqeobis
armqone piri, gaTavisuflebis Semdeg, SesaZlebeli iyo damdgariyo imave gan-
sacdelis winaSe. strasburgis sasamarTlom aRniSna, rom mopasuxe xelisufle-
bas unda esargebla saWiro instrumentebiTa da procedurebiT, raTa Tavidan
aecilebina aplikantis ganmeorebiTi dakaveba da ganTavsebis centrSi moTavse-
ba im danaSaulebis gamo, romelic moqalaqeobis armqone piris statusidan ga-
momdinareobda. evrosasamarTlom ganmarta, rom ministrTa komitetis valde-
buleba iyo zedamxedveloba ganexorcielebina, mopasuxe saxelmwifos mier mi-
wodebuli informaciisa da ganmcxadeblis mdgomareobis saTanado gaTvaliswi-
nebiT SesaZlebeli, drouli, adekvaturi da sakmarisi zomebis miRebis Taobaze,
raTa evropuli sasamarTlos mier dadgenili darRveuli uflebebis maqsimalu-
ri SesaZlo anazRaureba ganxorcielebuliyo (ix. gadawyvetileba saqmeze _ Sav-
riddin Dzhurayev v. Russia156). evrosasamarTlom aseve aRniSna misaRebi zogadi Ro-
nisZiebebis arsis Sesaxeb, raTa gamosworebuliyo konvenciis me-3 muxliTa da
me- 5 muxlis 1-li, me-4 punqtebiT dadgenili xarvezebi.

***

gadawyvetileba saqmeze _ Ataykaya v. Turkey157 _ exeboda demonstraciis dros
damdgar sikvdils, romelic gamoiwvia crelmsadeni gazis balonis afeTqebam
(konvenciis me-2 muxli). evrosasamarTlom daadgina, rom dairRva sicocxlis
ufleba.158 man aseve daaskvna, rom incidentis Taobaze gonivruli gamoZieba ar
ganxorcielebula. kerZod, strasburgis sasamarTlom aRniSna, rom policiis
mier damkvidrebuli praqtika, ganmasxvavebeli niSnis gareSe niRbebis tarebis
Sesaxeb, SeuZlebels xdida im oficrebis amocnobas, romlebic eWvmitanilni
iyvnen cremlsadeni gazis balonis afeTqebaSi, ramac pirdapir gamoiwvia am
oficrebis sisxlis samarTlebrivi devnisgan imuniteti. gadawyvetilebis aR-
srulebasTan dakavSirebiT, evrosasamarTlom aRniSna, rom erovnul doneze
gamoZieba jer kidev Ria iyo da miuTiTa, rom ministrTa komitetis zedamxedve-
lobis qveS, axali sagamoZiebo zomebi unda yofiliyo miRebuli. kerZod, erov-
nuli xelisuflebis organoebi valdebulni iyvnen mieRoT zomebi dausjelo-
bis winaaRmdeg sabrZolvelad, maT Soris, efeqturi sisxlis samarTlebrivi ga-
moZiebis kuTxiT, romelic miznad isaxavda aRniSnul danaSaulSi braldebul
pirTa identificirebasa da saWiroebis SemTxvevaSi _ dasjas.

***

saCivari saqmeze _ Amirov v. Russia159 (arasaboloo) _ wardgenili iyo patimris

156 Savriddin Dzhurayev v. Russia, no. 71386/10, § 255, ECHR 2013 (amonaridebi).
157 Ataykaya v. Turkey, no. 50275/08, 22 July 2014.
158 ix., agreTve, Abdullah Yasa and Others v. Turkey, no. 44827/08, 16 July 2013.
159 Amirov v. Russia, no. 51857/13, 27 November 2014.
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mier, romelic paralizebuli gaxldaT da hqonda janmrTelobasTan dakavSi-
rebuli seriozuli problemebi. strasburgis sasamarTlom, reglamentis 39-e
muxlis Tanaxmad gamosca droebiTi RonisZieba, romlis mixedviT ruseTis
mTavrobas mosTxova, uzrunveleyo momCivnisaTvis damoukidebeli samedici-
no eqspertis mier gamokvlevis Catareba, raTa gansazRvruliyo, droebiTi
moTavsebis izolatorSi, misTvis miwodebuli samedicino mkurnaloba iyo Tu
ara adekvaturi. garda amisa, Semowmebis Sedegad unda dadgeniliyo misi jan-
mrTelobis mdgomareoba ramdenad Tavsebadi iyo dakavebasTan, Tu aucile-
beli iyo misi saavadmyofoSi gadayvana. miuxedavad amisa, konvenciis 34-e mux-
lis darRveviT, saxelmwifom ar Seasrula aRniSnuli droebiTi RonisZieba da
nacvlad damoukidebeli samedicino eqspertisa mTavrobam, momCivnis mdgo-
mareobis Sesaxeb, sakuTari Sefaseba warmoadgina. evrosasamarTlom konven-
ciis me-3 muxlis darRveva daadgina im safuZvliT, rom momCivani cixeSi araa-
dekvatur samedicino mkurnalobas iRebda. winamdebare saqmeSi aRsaniSnavia
individualur RonisZiebaze miTiTeba, raTa gamosworebul iqnes momCivnis
uflebebis darRvevis Sedegi. erovnuli xelisuflebis organoebs mosTxo-
ves gaetarebinaT gansazRvruli RonisZiebebi, raTa uzrunveleyoT, rom mom-
Civani miiRebda saWiro samedicino mkurnalobas da ganxorcieldeboda mom-
Civnis regularuli Semowmeba, damoukidebeli samedicino eqspertis daxma-
rebis meSveobiT.

yvela saWiro saSualebis uzrunvelyofis valdebuleba (muxli 38)

zemoT miTiTebul Georgia v. Russia (no.1)160 saqmeze ruseTis mTavrobam uari
ganacxada evrosasamarTlosTvis ruseTis xelisuflebis organoebis mier
2006 wlis seqtembris bolos gamocemuli ori cirkularis aslebi miewodebi-
na, im safuZvliT, rom aRniSnuli saidumlo informacias warmoadgenda, ro-
melTa gamJRavnebac rusuli kanonmdeblobis mixedviT akrZaluli iyo. stras-
burgis sasamarTlom Zvel saqmeebSi, romlebic saxelmwifo saidumloebis Sem-
cvel dokumentebs exeboda, daadgina, rom mopasuxe mTavrobebi ver daey-
rdnobodnen erovnul kanonmdeblobas, raTa gaemarTlebinaT evrosasamar-
Tlos mier mtkicebulebis warmodgenis Taobaze arsebuli moTxovnis Seus-
rulebloba. nebismier SemTxvevaSi, ruseTis xelisuflebam ver warmoadgina
konkretuli axsna-ganmarteba cirkularebis saidumloebis Sesaxeb an imis da-
madasturebeli informacia, rom cirkularebis gaumJRavneblobisaTvis ar-
sebobda legitimuri usafrTxoebis interesi. strasburgis sasamarTlos
reglamentis 33-e muxlis me-2 punqtis mixedviT, arsebobda gaumJRavnebeli
dokumentebis mimarT sajaro xelmisawvdomobis SezRudvis SesaZlebloba, ma-
galiTad, konfidencialurobis dacvis meSveobiT. Sesabamisad, evrosasamar-
Tlom daadgina, rom ruseTis saxelmwifom ver Seasrula masze dakisrebuli
valdebuleba, uzrunveleyo yvela saWiro saSualeba, raTa strasburgis sasa-
marTlos, aRniSnul saqmeze, faqtebis dadgenaSi daxmareboda.161

160 Georgia v. Russia (no. 1), supra note 14.
161 ix., agreTve, the Al Nashiri gadawyvetileba, supra note 7, sadac, evrosasamarTlom uaryo

xelisuflebis argumenti, rom TviT strasburgis sasamarTlos unda moeTxova Sesabamisi
erovnuli organoebisgan, Sida sakanonmdeblo procedurebis dacviT, misTvis relevanturi
dokumentebis miwodeba.
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