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saqmeze "goginaSvili saqarTvelos winaaRmdeg",

adamianis uflebaTa evropuli sasamarTlos (mesame seqcia)
palatam, Semdegi SemadgenlobiT:

jozef kasadevali, prezidenti
korneliu birsani
egbert mieri,
ian sikuta
ineta ziemele
nona woworia
kristina pardalosi, mosamarTleebi
da marialena cirli, seqciis gamwesrigeblis moadgile,

2011 wlis 13 seqtembers gamarTuli daxuruli TaTbiris
Semdeg, gamoitana Semdegi ganCineba:

procedura

1. saqmes safuZvlad daedo ganacxadi (№47729/08)
saqarTvelos winaaRmdeg, romelic wardgenil iqna
sasamarTloSi 2008 wlis 9 agvistos, saqarTvelos moqalaqis,
batoni vasil goginaSvilis (`ganmcxadebeli~) mier adamianis
uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli
konvenciis (`konvencia~) 34-e muxlis safuZvelze.

2. ganmcxadebels warmoadgendnen advokatebi b-ni zaza
xatiaSvili da q-ni baia guliaSvili, romlebic saqmianobas
axorcieleben TbilisSi, saqarTvelos mTavrobas (`mTavroba~)
ki - mTavrobis agenti, iusticiis saministros wamomadgeneli, b-
ni levan mesxoraZe.

3. 2010 wlis 30 agvistos sasamarTlom gadawyvita, cixeSi
adeqvaturi samedicino daxmarebis ararsebobis Sesaxeb,
konvenciis me-3 muxlis safuZvelze wamoyenebuli saCivris
saqarTvelos mTavrobisaTvis komunicireba (sasamarTlos
reglamentis 54-e wesis me-2 paragrafis (b) punqtis mixedviT).
sasamarTlom aseve miiRo gadawyvetileba ganacxadis
dasaSvebobisa da arsebiTi mxaris erTdroulad ganxilvis
Sesaxeb (konvenciis 29-e muxlis $1).

4. mTavrobam da ganmcxadebelma, ganacxadis dasaSvebobasa
da arsebiT mxaresTan dakavSirebuli mimoxilvebi sasamarTlos
warudgines 2010 wlis 22 dekembersa da 2011 wlis 25 Tebervals
(sasamarTlos reglamentis 54a wesis mixedviT). mTavrobam
ganmcxadeblis argumentebis Sesaxeb damatebiTi komentarebi
2011 wlis 6 maiss waradgina.



faqtebi

I. saqmis faqtobrivi garemoebebi

5. ganmcxadebeli daibada 1960 wels da cxovrobs
TbilisSi.

a. sisxlissamarTlebrivi warmoeba ganmcxadeblis mimarT

6. 2006 wlis 21 maiss ganmcxadebeli, policiis yofili
muSaki, saqarTvelo-TurqeTis sazRvarze daakaves, rogorc
saqarTveloSi nakotikuli saSualebebis kontrabanduli gziT
SemotanaSi eWvmitanili. adgilze Catarebuli Cxrekis oqmis
mixedviT, ganmcxadeblis qurTukis jibeSi subuteqsis 650 abi
aRmoaCines. Gganmcxadebelma xeli moawera oqms da sakuTari
xelweriT daadastura, rom winaaRmdegi ar iyo Cxreka misi
advokatis gareSe Catarebuliyo. Mman dumilis ufleba gamoyena
Cxrekisa da, meore dRes, eWvmitanilis saxiT dakiTxvis dros.

7. 2006 wlis 23 maiss ganmcxadebels brali wauyenes
narkotikuli nivTierebebis analogis an prekursoris ukanonod
SemotanisaTvis (danaSauli gaTvaliswinebuli saqarTvelos
sisxlis samarTlis kodeqsis 260-e da 262-e muxlebiT). imave
dRes, advokatis TandaswrebiT dakiTxvis dros, ganmcxadebeli
daTanxmda mieca Cveneba. man aRiara danaSauli da daasaxela
Tanamonawileebi, maT Soris saqarTvelos Sinagan saqmeTa
saministros antinarkotikuli ganyofilebis maRali rangis
moxele, romelic, misi TqmiT, mfarvelobda maT ukanono
saqmianobas. Sedegad, sagamoZiebo organom daakava
dasaxelebuli pirebi da zogierTma maTganma narkotikebis
ukanonod Semotanis faqti aRiara. sisxlis samarTlis saqmes
Tan daerTo sxva Sesabamisi masalebic, mag. zogierT
eWvmitanils Soris satelefono Canawerebis transkriptebi da
a.S.

8. 2007 wlis 11 ianvars ganmcxadebeli da misi
Tanamonawileebi damnaSaved cnes. sasamarTlo ganxilvis dros
ganmcxadebelma uaryo misi adrindeli aRiarebiTi Cveneba da
Tavi udanaSaulod gamoacxada. man Tqva, rom policiam Tavad
Caudo jibeSi subuteqsti da rom igi Tavad raime ukanono
qmedebaSi CarTuli ar yofila. sasamarTlom mxedvelobaSi
miiRo es axali Cveneba, Tumca, aseve aRniSna, rom
ganmcxadeblis axali Cveneba mniSvnelovnad ewinaaRmdegeboda
saqmeSi mocemul sxva garemoebebs. es garemoebebi efuZneboda,

inter alia, danaSaulis Tanamonawileebis mier, sasamarTlo
ganxilvis dros, maTive advokatebis TandaswrebiT micemul
srul an nawilobriv Cvenebebs. garda amisa, sasamarTlom
gaaanaliza satelefono saubrebis transkriptebi da daaskvna,
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rom miuxedavad kodirebuli enisa, es saubrebi adasturebda
ganmcxadebelsa da sxva braldebulebs Soris konspiraciis
arsebobas. braldeba aseve dasturdeboda ramdenime sxva mowmis
CvenebiTac, iseve rogorc braldebulebis sacxovrebeli
adgilebis CxrekiT.

9. 2007 wlis 9 Tebervals ganmcxadebelma misi msjavrdebis
Sesaxeb gadawyvetileba saapelacio sasamarTloSi gaasaCivra
da pirveli instanciis sasamarTlos faqtobrivi daskvnebi
eWvqveS daayena. igi Cioda, rom sasamarTlom misi braleuloba
mxolod Cawerili satelefono saubrebis transkriptebis
safuZvelze daadastura, uSualod Canawerebis mosmenis gareSe.

10. 2007 wlis 12 ivliss Tbilisis saapelacio sasamarTlom,
ganmcxadeblisa da sxva gansasjelebis mosmenis Semdeg,
romelTaganac nawilma pirvandeli Cveneba ar Secvala
prokuraturasTan saproceso garigebis gaformebis gamo, aseve
saqmis sxva masalebis Seswavlis Sedegad, ZalaSi datova
ganaCeni. saapelacio sasamarTlom ar daakmayofila
ganmcxadeblis saCivari Canawerebsa da transkriptebTan
dakavSirebiT im safuZvliT, rom ganmcxadebels saSualeba
hqonda aRniSnuli gaeprotestebina pirveli instanciis
sasamarTloSi saqmis ganxilvis dros.

11. 2007 wlis 10 seqtembris sarCeli, romelSic
ganmcxadebeli imeorebda saapelacio sasamarTlos winaSe
wardgenil argumentebs, saqarTvelos uzenaesma sasamarTlom
dauSveblad miiCnia 2008 wlis 26 Tebervals. aqedan
gamomdinare, ganmcxadebels ocdaerTwliani patimroba miesaja,
romlis vadis aTvlac 2006 wlis 21 maisidan daiwyo. igi
rusTavis #6 cixeSi iqna gadayvanili (“rusTavis cixe”).

b. ganmcxadeblis janmrTelobis mdgomareoba da sasamarTlo
procesi

12. ganmcxadeblis samedicino Canawerebidan Cans, rom mas
aqvs glomerulonefriti, nefrosklerozi, Tirkmlis funqciis

qronikuli moSla, virusuli hepatiti C (HCV), bronqiti da
arteriuli hipertenzia. misi Tirkmlis problema TandaTanobiT
ganviTarda 1998 wels momxdari avtoavariis Semdeg, ramac
sefsisi (sisxlis mowamvla) gamoiwvia. Tirkmlis daavadebebis
diagnozi ganmcxadebels dakavebamde hqonda dadgenili da
rogorc samedicino Canawerebidan Cans, man simptomuri
urologiuri mkurnalobis ramdenime kursi gaiara.

13. cixis administraciam ganmcxadeblis janmrTelobis
problemaze zrunva 2006 wlis 6 ivlisidan daiwyo. unda
aRiniSnos, rom janmrTelobis mdgomareobis Sefasebis mizniT,
ganmcxadebeli imave dRes Tbilisis saxelmwifo samedicino



universitetis klinikur saavadmyofoSi gadaiyvanes sisxlis
bioqimiuri da Sardis analizis Casatareblad.

14. am analizebis Sedegebis gaTvaliswinebiT, 2006 wlis 8
ivliss cixis administraciam ganmcxadebeli rusTavis cixidan
iusticiis saministros samedicino dawesebulebaSi (“cixis
saavadmyofo”) gadaiyvana, sadac man mravalmxrivi samedicino
mkurnaloba gaiara momdevno oTxi Tvis ganmavlobaSi, 2006
wlis 4 noembramde. es mkurnaloba moicavda sxvadasxva
laboratoriul analizebsa da Semowmebebs (sisxlisa da
Sardis analizebi, eleqtrokardiografia, gul-mkerdis
gaSuqeba), ganmeorebiT konsultaciebs samedicino
specialistebTan, maT Soris nefrologebTan, romlebic cixis
administraciam samoqalaqo saavadmyofoebidan miiwvia (am
specialistebma ganmcxadebeli 2006 wlis 18 ivliss, 7 da 18
seqtembers gasinjes); dainiSna Sesabamisi medikamentebi
(antibiotikuri, hipertenziis da anemiis sawinaaRmdego
preparatebi) nefrologiur/urologiuri problemis, hepatitisa
da arteriuli wnevis samkurnalod.

15. garda amisa, cixis administracia, 2006 wlis 24 ivliss
samedicino komisiis mier ganmcxadeblis Semowmebis Sedegad
gaweuli rCevis safuZvelze, 2006 wlis agvisto-seqtembris
periodSi regularulad ukavSirdeboda sxvadasxva samoqalaqo
saavadmyofos samedicino personals, raTa ganmcxadebels
Catareboda iseTi specializebuli analizebi, rogoricaa
kreatininisa da ureazas donis ganmsazRvreli sisxlis
analizi, aseve muclis Rrus eqoskopiuri gamokvleva.

16. 2006 wlis 4 noembers cixis saavadmyofos eqimma CaTvala
ra, rom mimdinare mkurnalobis kursi damTavrebuli iyo,
ganacxada, rom SesaZlebeli iyo ganmcxadeblis rusTavis
cixeSi dabruneba, sadac igi gaagrZelebda medikamentebis
miRebas.

17. amis Semdeg, ganmcxadebels samedicino Semowmebebi
Cautarda 2007 wlis 13 Tebervalsa da 15 marts Soris
periodSi, aseve 18 aprilsa da 18 maiss Soris periodSi,
sasamarTlo eqspertizis erovnul biuroSi. orive Semowmebis
angariSidan irkveva, rom ganmcxadeblis mdgomareoba
stabiluri iyo da rom igi grZelvadian ambulatoriul
mkurnalobas saWiroebda nefrologis, kardiologisa da
hepatologis meTvalyureobis qveS.

18. 2007 wlis 11 agvistos ganmcxadebeli kvlav gadaiyvanes
cixis saavadmyofoSi, sadac igi 2007 wlis 18 agvistomde darCa.
stacionaruli mkurnaloba moicavda sisxlisa da Sardis
analizebs, gul-mkerdis gaSuqebas, muxlis Rrus eqoskopiur
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kvlevas da kardiologTan konsultacias. saavadmyofodan
gamoweris dros mkurnalma eqimma pacients eqimebis
meTvalyureobis qveS Sesabamisi medikamentebiT mkurnalobis
gagrZeleba urCia.

19. 2008 wlis 29 ianvars ganmcxadebeli saswrafod iqna
gadayvanili cixis saavadmyofos intensiuri mzrunvelobis
ganyofilebaSi, sakvebiT SesaZlo mowamvlis diagnoziT. mas
anuriac (Sardis Sekaveba) awuxebda da misi mdgomareoba
nefrologiur-urologiuri TvalsazrisiT mZimed iqna miCneuli
(“2008 wlis 29 ianvris recidivi”). ganmcxadeblis samedicino
Canawerebi adasturebs Catarebul mravalmxriv samedicino
mkurnalobas, ris Sedegadac misi mdgomareoba gaumjobesda
(anuriis simptomebi moixsna), xolo 2008 wlis 5 Tebervals igi
intensiuri mzrunvelobis ganyofilebidan imave saavadmyofos
Cveulebriv palataSi gadaiyvanes.

20. samedicino Canawerebi aCvenebs, rom ganmcxadebelma
cixis saavadmyofoSi meored yofnis dros gaiara yvela saWiro
samedicino Semowmeba da gamokvleva sxvadasxva specialistis,
maT Soris nefrologis mier, romelic cixis administraciam
specialurad am mizniT moiwvia samoqalaqo urologiuri
saavadmyofodan (gasinjva 2008 wlis 4 Tebervals
ganxorcielda). nefrologma ganmcxadebels oci sxvadasxva
tipis antibiotikuri, hipolopidemiuri da antihipertenziuli
medikamenti dauniSna, xolo cixis saavadmyofom ganmcxadebels
es medikamentebi dauyovnebliv miawoda daniSnuli doziT.

21. 2008 wlis 3 aprils, mas Semdeg, rac ramdenime eqimma, maT
Soris cixis administraciis mier samoqalaqo saavdmyofodan
mowveulma nefrologma daadgina, rom ganmcxadeblis
mdgomareoba stabiluri iyo, igi kvlav rusTavis cixeSi
dabrunda, sadac Sesabamisi medikamentebis miRebas
ambulatoriul pirobebSi agrZelebda.

22. ganmcxadeblis moTxovniT, sasamarTlo eqspertizis
erovnuli biuros eqspertebma 2008 wlis 15 Tebervlisa da 7
aprils Soris periodSi mas damatebiTi samedicino Semowmebebi
Cautares. maTi daskvniT (2008 wlis 15 Tebervalsa da 7 aprils
Soris periodis samedicino daskvnebi) gamovlinda, rom
ganmcxadeblis Tirkmelebis mdgomareoba, romelic SeiZleba
progresul mZime daavadebad iqnas miCneuli, cotaTi kidev
ufro gamwvavda wina samedicino Semowmebebisgan gansxvavebiT;
maTi rekomendaciiT ganmcxadebels mkurnaloba nefrologis
mudmivi zedamxedvelobis qveS unda gaegrZelebina.

23. 2008 wlis 8 ivniss rusTavis dawesebulebis
administraciam ganmcxadeblis advokats acnoba, rom mis
samedicino personalSi nefrologi ar iyo. Tumca, cixis



administraciam aseve aRniSna, rom ganmcxadeblis mdgomareobis
gauaresebis SemTxvevaSi, igi dauyovnebliv iqneboda
gadayvanili Sesabamis samedicino dawesebulebaSi.

24. 2008 wlis 22 oqtombers sasamarTlom, ganmcxadeblis
moTxovnis gaTvaliswinebiT da sasamarTlos reglamentis 39-e
wesis mixedviT, mTavrobas droebiTi RonisZiebis saxiT
daakisra ganmcxadeblis iseT samedicino dawesebulebaSi
ganTavseba, sadac misi janmrTelobis mdgomareobis Sesabamisi
mkurnaloba gaeweoda. mTavrobas aseve eTxova
sasamarTlosaTvis miewodebina informacia cixis
saavadmyofoSi am kuTxiT arsebuli SesaZleblobebis Sesaxeb.

25. 2008 wlis 19 noembers mTavrobam, 2008 wlis 29 ianvris
recidivis SemTxvevamde ganmcxadeblisaTvis gaweuli
mkurnalobis Sesaxeb informaciis miwodebasTan erTad,
sasamarTlos acnoba, rom sasamarTlos reglamentis 39-e wesiT
gaTvaliswinebuli droebiTi RonisZiebebis dakisrebis Semdeg,
2008 wlis 30 oqtombers, ganmcxadebeli gadayvanili iqna cixis
saavadmyofoSi. ganmcxadeblis samedicino istoriis Sesabamisi
amonawerebidan Cans, rom am dawesebulebaSi man mravalmxrivi
samedicino gamokvleva gaiara, romelic araerT
laboratoriul analizs (sisxlis, Sardis, muclis Rrus,
neknisa da gulis eqoskopiuri kvlevebi, gul-mkerdis gaSuqeba
da sxva) da sxvadasxva specialistebTan ganmeorebiT
konsultaciebs (maT Soris samoqalaqo saavadmyofodan 2008
wlis 20 noembers mowveul nefrologTan konsultacia)
moicavda. eqimebma mas aTi sxvadasxva tipis medikamenti
gamouweres Tirkmlis, kardiologiur da hepatitis
daavadebebTan dakavSirebiT.

26. 2009 wlis 23 ivniss mTavrobam sasamarTlos miawoda
ganaxlebuli informacia cixis saavadmyofoSi
ganmcxadeblisaTvis gaweuli mkurnalobis Sesaxeb. samedicino
Canawerebi kidev erTxel adasturebs, rom ganmcxadebels
regularulad sinjavdnen sxvadasxva profilis specialistebi,
maT Soris samoqalaqo saavadmyofodan mowveuli nefrologi,
romelmac ganmcxadebeli 2009 wlis 12 ianvars, 16 martsa da 5
ianvars gasinja; kardiologi da infeqcionisti, romlebmac mas
specifiuri mkurnaloba dauniSnes; am mkurnalobis
ganxorcieleba cixis saavadmyofos Terapevtis yoveldRiuri
meTvalyureobis qveS midioda. aRniSnuli eqimis Canawerebis
mixedviT, romelic ganmcxadeblis janmrTelobis mdgomaroebis
cvlilebas 2009 wlis 30 oqtombers misi saavadmyofoSi
moTavsebidan 2009 wlis ivlisis dasawyisamde regularulad
adevnebda Tval-yurs, ganmcxadeblis mdgomareoba zogadad
stabiluri iyo, garda xSiri Tavis tkivilebisa da zogadi
sisustisa. ganmcxadebeli 36 saxis anti-hipertenziuli,
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kardiologiuri, hepatoproteqciuli, anTebis sawinaaRmdego,
urologiuri, nefrologiuri, antioqsidanti, beta-
adrenoreceptoruli da damamSvidebeli medikamentiT
mkurnalobda; igi sxvadasxva vitaminebsac iRebda. garda amisa,
rogorc samedicino baraTidan Cans, 2009 wlis 8 ivniss
ganmcxadebelma werilobiTi Tanxmoba ganacxada hepatitis
sawinaaRmdego mkurnalobis dawyebaze, romelic Zlieri
antivirusuli preparatebis, ribavirinisa da interferonis
miRebas gulisxmobda.

27. zemoaRniSnuli informaciidan gamomdinare, mTavroba
acxadebda, rom yvela saWiro zoma iqna miRebuli
ganmcxadeblis janmrTelobis dasacavad da sasamarTlos
Txovda, moexsna droebiTi RonisZieba, romelic 2008 wlis 22
oqtombers iqna dakisrebuli.

28. 2009 wlis 4 agvistosa da 2010 wlis 16 apriliT
daTariRebuli werilebiT ganmcxadebeli sasamarTlos winaSe
aprotestebda nefrologis mier gaweul konsultaciebs iqedan
gamomdinare, rom es konsultaciebi iSviaTi iyo. ufro
konkretulad, igi uTiTebda samedicino baraTSi arsebul
Canawerze, romlis mixedviTac 2008 wlis noembersa da 2010
wlis Tebervals Soris periodSi igi mxolod Svidjer
gaisinja, xSirad 2-3-Tviani intervalebiT. miuxedavad imisa,
rom igi aRiarebda cixis saavadmyofos mier hepatitis
sawinaaRmdego mkurnalobis dawyebas, ganmcxadebeli mainc
amtkicebda, rom Tirkmlis problemisaTvis saWiro mkurnaloba
ar ganxorcielebula. ufro metic, ganmcxadeblis mtkicebiT,
zogierT anti-hepatitur medikaments, rogoricaa interferoni,
damangreveli zegavlena hqonda mis Tirkmlebze. am
argumentebidan gamomdinare ganmcxadebeli uTiTebda, rom
nefrologis mudmivi zedamxedvelobisa da saWiro daxmarebis
miReba mas mxolod samoqalaqo saavadmyofoSi SeeZlo, rogorc
es 2008 wlis 15 Tebervlidan 7 aprilamde periodis samedicino
daskvnebSia aRniSnuli.

29. zemoT moyvanili pretenziebis dasadastureblad
ganmcxadebelma misi samedicino istoriis ufro gviandeli
amonaweri waradgina, sadac 2009 wlis dekembridan 2010 wlis
martamde periodSi cixis saavadmyofoSi misTvis gaweuli
mkurnaloba iyo aRwerili. am dokumentebma aCvena, rom am
periodisaTvis misi zogadi mdgomareoba stabiluri iyo.
Terapevtis daskvniT, romelic 2010 wlis 23 TebervliT
TariRdeba, saWiro ar iyo ganmcxadeblis specifiuri wesiT
mkurnaloba, rogoricaa hemodialisi specialur
nefrologiuri dawesebulebaSi, radgan TirkmlebTan
dakavSirebuli problema iyo qronikuli da ganmcxadeblis
mdgomareoba ar iyo mwvave, igi ar gauaresebula. rac Seexeba
virusul hepatits, miuxedavad antivirusuli medikamentebiT



ganxorcielebuli mkurnalobisa, sisxlis analizebi mainc
aCvenebda virusis arsebobas.

30. 2010 wlis 30 agvistos sasamarTlom mxareebis mier
miwodebuli damatebiTi informaciis safuZvelze, 2009 wlis 22
oqtombers dakisrebuli droebiTi RonisZiebebis moxsna
gadawyvita.

31. miuxedavad imisa, rom droebiTi RonisZieba moixsna da
amis Sesaxeb mxareebs saTanadod ecnobaT 2010 wlis 1
seqtembers, Sesabamisma uflebamosilma pirebma ganmcxadebeli
cixis saavadmyofodan ar gaiyvanes. amgvarad, 2011 wlis 6 maiss,
mTavrobis mier komentarebis (ix. punqti 4) miwodebisas,
ganmcxadebeli kvlav cixis saavadmyofoSi mkurnalobda, sadac
igi 2008 wlis 30 oqtombridan imyofeboda.

II. Sesabamisi erovnuli kanonmdebloba da
saerTaSoriso dokumentebi

a. sisxlis samarTlis saprocedo kodeqsi (“sssk”),
romelic ZalaSi iyo ganacxadis wardgenis dros

32. sisxlis samarTlis saproceso kodeqsis 607 muxlis 1 -
li nawilis mixedviT, sasamarTlos SeuZlia gadaavados
ganaCenis aRsruleba, Tu msjavrdebuli mZimed aris avad, rac
xels uSlis sasjelis moxdas – mis gamojanmrTelebamde an
janmrTelobis mdgomareobis arsebiTad gaumjobesebamde.

33. sssk-is 608-e muxli sasamarTlos mier msjavrdebulis
sasjelis moxdisagan gaTavisuflebis SesaZleblobasac iZleva,
Tu msjavrdebuli sasjelis moxdis dros mZime an
ganukurnebeli avadmyofobiTaa daavadebuli, rac
kvalificiuri samedicino daskvnis safuZvelze unda
damtkicdes.

b. zogadi administraciuli kodeqsi da samoqalaqo
kodeqsi, romelic ZalaSi iyo ganacxadis wardgenis dros

34. zogadi administraciuli kodeqsis 207-e muxlis
Tanaxmad, pirs ufleba aqvs administraciuli organos mier
miyenebuli zianis anazRaureba samoqalaqo kodeqsiT
dadgenili wesiT moiTxovos. samoqalaqo kodeqsis 413-e muxlis
mixedviT sxeulis dazianebis an janmrTelobisaTvis vnebis
miyenebis SemTxvevebSi, dazaralebuls SeuZlia moiTxovos
anazRaureba araqonebrivi zianisTvisac.
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g. administraciuli saproceso kodeqsi, romelic ZalaSi
iyo ganacxadis wardgenis dros

35. administraciuli saproceso kodeqsis 24-e muxlisa da
33-e muxlis 1-li nawilis Tanaxmad, pirs SeuZlia sarCeli
aRZras iseTi moqmedebis ganxorcielebis an iseTi
moqmedebisgan Tavis Sekavebis moTxovniT, romelic gulisxmobs
an ar gulisxmobs administraciuli aqtis gamocemas, Tu
amgvari moTxovna miznad isaxavs mosarCelis uflebis an
kanonieri interesis dacvas.

d. patimrobis kodeqsi, 2010 wlis 1 oqtombers ZalaSi
Sesvlis Semdeg arsebuli saxiT

36. 2010 wlis 1 oqtombers ZalaSi Sevida axali patimrobis
kodeqsi, romelmac manamde moqmedi 1999 wlis 22 ivliss
miRebuli patimrobis kanoni gaauqma (kanonis Sesabamisi
debulebebis Sesaxeb ix. alievi saqarTvelos winaaRmdeg,
#522/04, $33, 2009 wlis 13 ianvari). kodeqsSi detaluradaa
aRwerili TavisuflebaaRkveTili pirebis – rogorc
braldebulebis, aseve msjavrdebulebis mier cixis
administraciaSi an mis winaaRmdeg saCivris Setanis
procedura.

37. am kodeqsis 24-e muxli janmrTelobis dacvis uflebas
exeba da Semdegi Sinaarsisaa:

“muxli 24. braldebulis/msjavrdebulis
janmrTelobis dacvis ufleba

1. braldebuls/mjavrdebuls ufleba aqvs isargeblos
saWiro samedicino momsaxurebiT.
braldebulisaTvis/msjavrdebulisaTvis saWiroebis
SemTxvevaSi xelmisawvdomi unda iyos
patimrobis/Tavisuflebis aRkveTis dawesebulebaSi
nebadarTuli samkurnalo saSualebebi. moTxovnis
SemTxvevaSi braldebuls/msjavrdebuls aqvs
patimrobis/Tavisuflebis aRkveTis dawesebulebis mier
SeZenilze meti Rirebulebis an analogiuri
Tvisebebis mqone samkurnalo saSualebis sakuTari
saxsrebiT SeZenis ufleba. dasabuTebuli moTxovnis
SemTxvevaSi, departamentis Tavmjdomaris nebarTviT
braldebuls/msjavrdebuls aqvs piradi eqimis
sakuTari saxsrebiT mowvevis ufleba.

2. patimrobis/Tavisuflebis aRkveTis dawesebulebaSi
braldebulis/msjavrdebulis miRebisas savaldebuloa
misi janmrTelobis mdgomareobis Semowmeba, ris
Sesaxebac dgeba cnoba, romelic Semdgom mis pirad
saqmeSi inaxeba.”



38. 96-e muxlis Tanaxmad, braldebuls/msjavrdebuls
ufleba aqvs saCivari Seitanos sasjelaRsrulebis sferoSi
saqmianobis ganmaxorcielebeli TanamSromlis moqmedebis an
umoqmedobis, samarTlebrivi aqtisa an uflebebis sxvagvari
xelyofis safuZvliT, werilobiTi formiT, uSualod an
kanonieri warmomadgenlis meSveobiT. 97-e muxli adgens, rom
dawesebulebaSi moxvedril braldebuls/msjavrdebuls
pasuxismgebelma pirma dauyovnebliv unda miawodos
informaciasaCivris Setanis uflebis Sesaxeb.

39. 98-99-e muxlebis Tanaxmad, saCivari mimarTuli unda iyos
dawesebulebis direqtorsadmi, xolo direqtoris mier
Cadenili qmedebis Sesaxeb – departamentis Tavmjdomaris an
specialur prevenciul jgufisadmi (es jgufi patimrobis
kodeqsis 32-e muxlis Tanaxmad saqarTvelos saxalxo
damcvelis ofisis nawilia da misi Seqmna cixeSi arasaTanado
mopyrobis faqtebis monitoringis mizniT moxda). saCivris
Sedgenisas braldebuls/msjavrdebuls ufleba aqvs moiTxovos
advokatis momsaxureba, romlis xarjebic saxelmwifos mier
iqneba anazRaurebuli. patimari, romelic kargad ver flobs
qarTul enas, uflebamosilia ufasod isargeblos Tarjimnis
momsxurebiT.

40. 102-e muxli adgens, rom patimris saCivari adresats 48
saaTis ganmavlobaSi unda gadaegzavnos.

41. 103-e muxlis mixedviT, Tu saCivari dawesebulebis
direqtorisadmia mimarTuli, igi an mis mier uflebamosili
piri saCivars ganixilavs miRebidan 5 dRis vadaSi.
gansakuTrebul SemTxvevebSi saCivris ganxilvis vada SeiZleba
gagrZeldes araumetes 1 Tvisa, ris Sesaxebac ganmcxadebels
dauyovnebliv ecnobeba zepiri an werilobiTi formiT.
departamentis Tavmjdomare ganixilavs saCivars 10 samuSao
dRis vadaSi. departamentis Tavmjdomare uflebamosilia
gaagrZelos saCivris ganxilvis vada araumetes 1 Tvisa, ris
Sesaxebac werilobiT ecnobeba ganmcxadebels.

42. 105-e muxlis mixedviT wamebasTan, araadamianur da
damamcirebel mopyrobasTan dakavSirebuli saCivrebi
ganekuTvneba gansakuTrebul SemTxvevas da ganxiluli unda
iqnas dauyovnebliv. aRniSnuli saCivrebis Sesaxeb araugvines
24 saaTisa unda ecnobos dawesebulebis direqtors an mis mier
uflebamosil pirs an/da specialur prevenciul jgufs.

43. 106-e muxli moiTxovs, rom saCivris ganxilvis Sedegebi
braldebuls/msjavrdebuls xelweriliT gaecnos
gadawyvetilebis miRebidan araugvianes 5 dRisa. saCivarSi
miTiTebul yovel konkretul moTxovnas unda gaeces
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dasabuTebuli pasuxi. saCivarze uaryofiTi gadawyvetilebis
SemTxvevaSi braldebuls/msjavrdebuls unda ecnobos
dasabuTebuli pasuxi. Tu brldebuls pasuxi ar akmayofilebs,
107-e muxlis mixedviT mas ufleba aqvs sarCelis ganxilvis
Sedegebi administraciuli wesiT gaasaCivros sasamarTloSi.

e. wamebis, araadamianuri an Rirsebis Semlaxavi
mopyrobis an dasjis sawinaaRmdego evropuli komitetis
angariSi 2010 wlis 5-15 Tebervals saqarTveloSi
ganxorcielebuli vizitis Sesaxeb (CPT/Inf (2010) 27)

44. aRniSnuli angariSi cixis axal saavadmyofos aRwers:

“99. TbilisSi arsebuli samedicino dawesebuleba,
romelic patimrebisTvisaa gankuTvnili, gldanis
penitencialuri kompleqsis teritoriaze mdebareobs
da mniSvnelovnad gaumjobesebulia, vidre cixis
centraluri saavadmyofo, romelsac komiteti 2001 da
2004 wlebSi ewvia. delegaciam dadebiTad Seafasa es
axali dawesebuleba, romelic 2008 wlis bolos
gaixsna, magram misi srulad funqcionireba mxolod
ramdenime TviT adre daiwyo. 258 sawoliani
saavadmyofo vizitis dros 231 avadmyof pacients
mkurnalobda. yvela pacienti mamakaci iyo.

saavadmyofos xuTi ganyofileba aqvs: qirurgiuli,
fsiqiatriuli, infeqciuri, Sinagan sneulebaTa da
intensiuri mzrunvelobis/reanimaciuli ganyofileba.
amas garda moqmedebda misaRebi, rentgenis
ganyofileba, stomatologiuri kabineti,
laboratoria, endoskopiisa da fizioTerapiis
kabinetebi da afTiaqi.

100. diagnostikuri danadgarebi Tanamedrove da
funqcionaluria, xolo dawesebuleba pacientebs
Sesabamis hospitalur mkurnalobas sTavazobs. aseve
SesaZlebeli iyo avadmyofi pacientebis gadayvana sxva
hospitalur dawesebulebaSi iseTi diagnostikuri
mkurnalobisaTvos, romelic mocemul samedicino
dawesebulebas ar gaaCnia (kviraSi daaxloebiT 5
transferi).

101. saavadmyofos saWiro gamocdilebisa da
kvalifikaciis mqone klinikuri TanamSromlebis
Sesabamisi raodenoba hyavs (129 eqimi da eqTani). garda
amisa, periodulad operaciebs gare samedicino
konsultantebic axorcieleben (neirofsiqiatri,
neiroqirurgi).

103. rac Seexeba pacientTa oTaxebis pirobebs,
adeqvatur donezea bunebrivi ganaTeba, xelovnuri
ganaTeba da ventilacia, xolo Tavad oTaxebi karg



mdgomareobaSia da sufTaa. Tumca, oTaxebi sakmaod
gadatvirTuli iyo (mag., eqvsi pacienti 20m2 farTobis
erT palataSi, sanitaruli kvanZis CaTvliT).”

samarTali

I. konvenciis me-3 muxlis savaraudo darRveva

45. ganmcxadebeli Civis, rom saxelmwifom ver SeZlo
sapyrobileSi yofnis dros misi janmrTelobisa da
keTildReobis dacva, rac konvenciis me-3 muxliT
gaTvaliswinebul valdebulebebTan winaaRmdegobaSia.
mocemuli muxli Semdegi saxiT aris formulirebuli:

muxli 3

“aravin SeiZleba daeqvemdebaros wamebas, araadamianur
an Rirsebis Semlaxvel mopyrobas an dasjas.”

a. dasaSveboba

1. mxareTa argumentebi

46. mTavroba acxadebs, rom konvenciis me-3 muxlis
farglebSi wardgenili saCivari naadrevia, vinaidan
ganmcxadebelma ar moiTxova fuladi kompensacia cixeSi
adeqvaturi samedicino momsaxurebis arqonisaTvis.
saqarTvelos mTavroba daeyrdno erovnuli sasamarTlos
ramdenime gadawyvetilebas, romlebic marTalia pirdapir ar
ukavSirdeba aRniSnuli saqmis garemoebebs, Tumca
mniSvnelovania, vinaidan erovnulma sasamarTlom daakmayofila
msgavsi sarCelebi kompensaciis moTxovnis Sesaxeb. aRniSnulis
safuZvelze mTavrobam acxadebs, rom ganmcxadebels saCivari
unda Seetana Sesabamisi saxelmwifo dawesebulebis winaaRmdeg
da kompensacia moeTxova zogadi administraciuli kodeqsis
207-e muxliT da samoqalaqo kodeqsis 413-e muxliT
gaTvaliswinebuli araqonebrivi zianisaTvis. amasTanave, mas
SeeZlo, administraciuli saproceso kodeqsis 24-e muxlisa da
33-e muxlis 1-li nawilis mixedviT, miemarTa erovnuli
sasamarTlosaTvis, raTa Sesabamis uflebamosil pirebs
damatebiTi zomebi mieRoT cixeSi yofnisas misi janmrTelobis
dacvis mizniT. imis gamo, rom ganmcxadebelma samarTlebrivi
dacvis arcerTi zemoaRniSnuli saSualeba ar gamoiyena,
mTavroba acxadebs, rom konvenciis me-3 muxlis farglebSi
wardgenili saCivari uaryofili unda iqnas 35-e muxlis 1-li
da me-4 punqtebis safuZvelze, romelic samarTlebrivi dacvis
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yvela Sidasaxelmwifoebrivi saSualebis amowurvas
gulisxmobs.

47. ganmcxadebels am konkretul argumentze komentari ar
gaukeTebia.

2. Sefaseba sasamarTlos mier

48. sasamarTlo adasturebs, rom konvenciis 35-e muxlis 1-
li punqtis Tanaxmad, ganmcxadebeli valdebulia saxelmwifos
winaaRmdeg saCivris wardgenamde samarTlebrivi dacvis yvela
Sidasaxelmwifoebrivi saSualeba amoiwuros, xelmisawvdomi da
efeqturi gasaCivrebis sistemis CaTvliT. sasamarTlos winaSe
pretenziis wardgenamde saCivari Sesabamis
Sidasaxelmwifoebriv organos unda waredginos, sul mcire
arsebiTad da erovnuli kanonmdeblobiT dadgenili
formaluri moTxovnebis gaTvaliswinebiT. garda amisa, 35-e
muxlis 1-li punqti adgens, rom gamoyenebul unda iqnas yvela
proceduruli saSualeba konvenciis darRvevis Tavidan
asacileblad. (ix. kardo safrangeTis winaaRmdeg, 1991 wlis 19
marti, 434, seria a, #20), amgvar SemTxvevebSi sasamarTlom unda
daadginos, gamoiyena Tu ara ganmcxadebelma yvela zoma,
romlis gamoyenebac mas gonivrulad moeTxoveboda
samarTlebrivi dacvis Sidasaxelmwifoebrivi saSualebebis
amowurvis mizniT (ix. baumani safrangeTis winaaRmdeg,
#33592/96, $40, 2011 wlis 22 maisi).

49. sasamarTlo miiCnevs, rom Sidasaxelmwifoebrivi
saSualebis efeqturobis Sefasebis dros, rodesac ganacxadi
exeba konvenciis me-2 da me-3 muxlebs da cixeSi myofi
seriozuli daavadebis mqone pacientisaTvis Sesabamisi
mzrunvelobis gawevas, gasaTvaliswinebelia, TuU ramdenad
SeuZlia dacvis saSualebas pirdapiri da drouli Sedegis
motana. amgvari saSualeba, principSi, Tavisi bunebiT SesaZloa
iyos prevenciulic da kompensaciuric. Tumca, im SemTxvevaSi,
Tu ganmcxadebelma ukve mimarTa samarTlebrivi dacvis
romelime arsebul saSualebas, romelic, misi azriT, yvelaze
Sesaferisi iqneboda misi konkretuli situaciidan
gamomdinare, mas aRar moeTxoveba alternatiuli saSualebis
gamoyeneba (SedarebisaTvis ix. melniki ukrainis winaaRmdeg,
#72286/01, $68 da 70, 2006 wlis 28 marti).

50. am principebidan da mocemuli saqmis Sesabamisi
garemoebebidan gamomdinare sasamarTlo axla mTavrobis mier
SemoTavazebuli ori sasamarTlo zomis efeqturobsa da
adeqvaturobas ganixilavs.



(a) cixis administraciis winaaRmdeg saCivris Setanis
SesaZlebloba saqarTvelos zogadi administraciuli
kodeqsisa da samoqalaqo kodeqsis safuZvelze

51. mocemuli saqmis garemoebebidan kargad Cans, rom cixis
administraciisaTvis kargad iyo cnobili ganmcxadeblis
janmrTelobis mdgomareoba da misi mudmivi saCivrebi
araadeqvaturi mkurnalobis Sesaxeb (ix. melniki, citirebuli
zemoT, $70; slavomir musiali poloneTis winaaRmdeg, no.
28300/06, § 74, ECHR 2009-... (amonawerebi); da humatovi
azerbaijanis winaaRmdeg, nos. 9852/03 da 13413/04, § 92, 29 noemberi
2007). ufro metic, janmrTelobis mdgomareobis gamo sasjelis
gadavadebis moTxovnis procedurebis dawyebiT, ganmcxadebelma
misi samedicino problemebis sakiTxi sasamarTlos winaSec
daayena (ix. dibeku albaneTis winaaRmdeg, no. 41153/06, § 28, 18
dekemberi 2007). sxva sityvebiT rom iTqvas, ganmcxadebelma,
rogorc cixis administracia, aseve sasamarTlo xelisufleba
saTanadod Caayena saqmis kursSi misi samedicino mdgomareobis
Sesaxeb. im momentSi, rodesac samedicino Carevas jer kidev
SeeZlo misi daavadebis gamwvavebis Tavidan acileba, man
moiTxova prevenciuli da amgvarad ufro efeqturi zomis
miReba, romelic Tirkmlis mZime disfunqciiT gamowveuli
tanjvis Semcirebisken iyo mimarTuli.

52. aRniSnuli garemoebebis gaTvaliswinebiT, sasamarTlo
ar miiCnevs marTebulad, konvenciis 35 muxlis 1-li punqtis
safuZvelze ganmcxadebels damatebiT moeTxovos zogadi
administraculi kodeqsis 207-e da samoqalaqo kodeqsis 413-e
muxliT gaTvaliswinebuli fuladi kompensaciis moTxovnasTan
dakavSirebuli saSualebis amowurva.

(b) administraciuli saproceso kodeqsis farglebSi
sasamarTlo davalebis uzrunvelyofis SesaZlebloba

53. rac Seexeba mTavrobis mier SemoTavazebul meore
sasamarTlo zomas, administraciuli saproceso kodeqsis 24-e
muxlisa da 33-e muxlis 1-li nawilis farglebSi sasamarTlo
xelisuflebisaTvis mimarTvis uflebis gamoyenebas,
sasamarTlo Tvlis, rom samarTlebrivi dacvis es saSualeba
ufro metad jdeba zemoT aRniSnuli prevenciuli qmedebebis
konteqstSi, romelic mocemul saqmeze ganmcxadebelma sworad
gamoiyena (ix. punqti 51). Tumca, adeqvatur mkurnalobasTan
mimarTebaSi  administraciuli saproceso kodeqsis es zogadi
normebi rom efeqturad CaiTvalos, isini gamyarebuli unda
iyos cixis Sesabamisi regulaciebiT, romlebic, erTi mxriv,
uzrunvelyofen patimrobaSi myofi piris janmrTelobis dacvis
uflebas da, meore mxriv, gansazRvraven zust wessa da vadebs
cixis administraciisa da sasamarTlos mier amgvar saCivarze
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reagirebisaTvis. warmodgenil dokumentebSi mTavrobas ar
uxsenebia cixis raime specifiuri wesebi, romlebic,
administraciuli saproceso kodeqsis zogad debulebebTan
erTad iqneboda ganxiluli.

54. miuxedavad amisa, sasamarTlo acxadebs, rom mocemuli
ganacxadis Setanis dros amgvar wesebs warmoadgenda 1999
wlis 22 ivlisis aqti patimrobis Sesaxeb (ix., punqti 36).
Tumca, am aqtis Sesabamisi debulebebi, romelic amyarebda im
dros moqmedi administraciuli saproceso kodeqsis zogad
normebs, sasamarTlom arasrulyofilad miiCnia, vinaidan es
debulebebi ar iyo naTlad da zustad formulirebuli.
Sesabamisad, aRniSnuli ar CaiTvala samarTlebrivi dacvis
efeqtur Sidasaxelmwifoebriv saSualebad konvenciis me-3 da
35-e muxlebis konteqstSi (SedarebisaTvis ix. alievi
saqarTvelos winaaRmdeg, #. 522/04, §§ 33 da 58-64, 13 ianvari,
2009).

55. miuxedavad zemoTqmulisa, sasamarTlos ar SeuZlia ar
aRniSnos is mniSvnelovani reforma, romelic saqarTvelos
saxelmwifom penitencialur sistemaSi ganaxorciela mocemuli
ganacxadis wardgenis Semdeg, rodesac man miiRo axali
kodeqsi patimrobis Sesaxeb. amgvarad, sasamarTlo aRniSnavs,
rom axali kodeqsi, romelic ZalaSi 2010 wlis 1 oqtombers
Sevida, garkveviT aRiarebs patimrobaSi myofi piris
janmrTelobis dacvis uflebas (kodeqsis 24-e muxli). kodeqsSi
konkretuladaa aRwerili saCivrebis wardgenis procedura, Tu
patimari Tvlis, rom misi uflebebi, maT Soris janmrTelobis
ufleba daculi ar aris cixis administraciis mier (ix.
punqtebi 38-43). sasamarTlo aRniSnavs, rom am proceduras
mniSvnelovani procesualuri garantiebi axlavs Tan.
konkretulad, kodeqsi cixis administracias avaldebulebs,
rom dawesebulebaSi ganTavsebisTanave yoveli patimari
gaecnos gasaCivrebis proceduras (kodeqsis 97-e muxli).
kodeqsi aseve mkafiod gansazRvravs, rom saCivris ganxilva
dauSvebelia igive piris/organos mier, romelmac uSualod
xelyo patimris uflebebi (ix. kodeqsis 98 da 99 muxlebi da
SeadareT Zvel regulaciebs, romelic 1999 wlis patimrobis
aqtSi iyo mocemuli, citirebulia saqmeSi alievi saqarTvelos
winaaRmdeg, $33).

56. sasamarTlosaTvis aseve mniSvnelovania is faqti, rom
patimrobis kodeqsiT saCivrebis ganxilvisaTvis mkacri vadebia
dadgenili, gansakuTrebiT ki arasaTanado mopyrobasTan
dakavSirebuli saCivrebis SemTxvevaSi (kodeqsis 102-e, 103-e da
105-e muxlebi). sasamarTlo Tvlis, rom mZime daavadebiT
gamowveul tanjvasTan dakavSirebuli saCivrebi unda Sediodes
saCivarTa im kategoriaSi, romlebic exeba arasaTanado
mopyrobas da eqvemdebareba “dauyovnebliv” ganxilvas



Sesabamisi organoebis mier, kodeqsis 105-e muxlis mixedviT.
marTlac, rogorc sasamarTlom zemoT ukve aRniSna,
Sidasaxelmwifoebrivi saSualebis efeqturoba samedicino
pretenziasTan dakavSirebiT didwilad aris damokidebuli am
saSualebis moqmedebis siswrafeze. aranakleb mniSvnelvania
Sesabamisi organos mier srulad dasabuTebuli pasuxis gacema
saCivarze, aseve dakavebulis Ria SesaZlebloba gaasaCivros es
gadawyvetileba sasamarTloSi administraciul-samarTlebrivi
saqmiswarmoebis dawyebis meSveobiT, rogorc es
administraciul saproceso kodeqsSia mocemuli (ix., kodeqsis
107-e muxli da SeadareT patimrobis 1999 wlis aqtSi mocemul
Zvel wesebs, romelic aRwerilia alievis saqmeSi, $33, 58-60 da
63).

(g) daskvnebi

57. zemoaRniSnulis gaTvaliswinebiT, sasamarTlo,
upirveles yovlisa, kidev erTxel aRniSnavs, rom
ganmcxadebelma mimarTa prevenciul saSualebebs, kerZod
gaweuli samedicino daxmareba arasaTanadod miiCnia da
damatebiTi zomebis miReba moiTxova, amitomac dauSvebelia
misi gakritikeba konvenciis 35-e muxlis 1-li punqtis mixedviT
imis gamo, rom man cixis administraciisgan damatebiT fuladi
kompensacia ar moiTxova. garda amisa, 2010 wlis 1 oqtombramde,
rac mocemuli ganacxadis Sefasebis ZiriTad periods
warmoadgens, ganmcxadebelma cixeSi saCivris wardgenis
TvalsazrisiT raime konkretuli da garkveuli miTiTebebis
ararsebobis pirobebSi yvelaferi gaakeTa, rac mas SeeZlo
gakeTebina, raTa sapyrobilis administraciisa da sasamarTlo
xelisuflebisaTvis ecnobebina misi janmrTelobis
mdgomareobis Sesaxeb.

58. Tumca, rac Seexeba 2010 wlis 1 oqtombris Semdgom
periods, anu, rodesac patimrobis axali kodeqsiT ganisazRvra
arasaTanado mopyrobis savaraudo faqtebTan, maT Soris,
adeqvaturi samedicino daxmarebis ararsebobasTan
dakavSirebiT saCivris wardgenis gaumjobesebuli regulaciebi,
sasamarTlo Tvlis, rom konvenciis 35-e muxlis 1-li punqti
unda amoqmeddes am kodeqsiT gansazRvruli formluri
procedurebis gaTvaliswinebiT, rac, TavisTavad, xels
Seuwyobs SemdgomSi faqtebis sicxades da samarTlebriv
usafrTxoebas rogorc Sidasaxelmwifoebrivi organoebis,
aseve sasamarTlos winaSe (ix. SedarebisaTvis, mag., saRinaZe da
sxvebi saqarTvelos winaaRmdeg, #18768/05, $$82-83, 2010 wlis 27
maisi da agbovi germaniis winaaRmdeg, #71759/01, 2006 wlis 25
seqtemberi).
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59. sasamarTlo iTvaliswinebs im faqts, rom mocemuli saqme
exeba yvelaze fundamentur Rirebulebebs, rogoricaa
ganmcxadeblis janmrTeloba, keTildReoba da sicocxle da ar
Tvlis, rom humanitaruli mosazrebebidan gamomdinare,
romelic sasamarTlos konvenciis me-2 da me-3 muxlebis
mixedviT wardgenili ganacxadis saTanado ganxilvas
avaldebulebs (ix, magaliTad, onerildizi TurqeTis
winaaRmdeg, #. 48939/99, §§ 106-107, ECHR 2004-XII; n. didi
britaneTis winaaRmdeg [GC], #26565/05, 2008 wlis 27 maisi da i.
ruseTis winaaRmdeg, # 20113/07, § 94, 4 dekemberi, 2008 weli)
gonivruli an mizanSewonili iqneboda daedgina, rom mocemuli
ganacxadis wardgenis Semdeg samarTlebrivi dacvis
gaumjobesebuli Sidasaxelmwifoebrivi saSualebis Seqmnis
gamo saCivari mTlianad dauSveblad unda iqnas miCneuli
konvenciis 35-e muxlis 1-li punqtis mixedviT (SedarebisaTvis
ix. ramdenime saqme, romlebic mxolod qonebriv interesebs
exeba, sadac Sidasaxelmwifoebrivi saSualebebi Seiqmna
ganacxadis wardgenis Semdeg, sasamarTlos piloturi
ganCinebebSi mocemuli instruqciebis Sesabamisad, skordino
italiis winaaRmdeg (#1), # 36813/97, §§ 140-149, ECHR 2006-V;
isieri TurqeTis winaaRmdeg, # 18888/02 , §§ 73-87, 2006 wlis 12
ianvari; magram gansxvavdeba meriti ukrainis winaarmdeg
saqmisa, # 66561/01, §§ 65-66, 2004 wlis 30 marti). piriqiT, Tavad
mocemuli saCivris arsi, romelic moicavs patimrobaSi myofi
ganmcxadeblis janmrTelobis mdgomareobis gauaresebis
Tavidan acilebis mizniT saxelmwifosagan adeqvaturi
samedicino momsaxurebis droulad miRebis uflebas (ix.
sasamarTlos mignebebi punqtebSi 49, 51-52 da 57), ar iZleva imis
SesaZleblobas, rom saxelmwifos mier mogvianebiT SemoRebuli
regulaciebis gamo warsulSi arsebuli xarvezebi daifaros.

60. zemoaRniSnuli mosazrebebidan gamomdinare sasamarTlo
askvnis, rom ganmcxadeblis mier konvenciis me-3 muxlis
safuZvelze wardgenili saCivari, romelic 2010 wlis 1
oqtombramde, anu patimrobis kodeqsis amoqmedebamde
adeqvaturi samedicino mkurnalobis saSualebas arqonas
exeboda, ver iqneba uaryofili konvenciis 35-e muxlis 1 –li
da me-4 punqtebis safuZvelze, Sidasaxelmwifoebrivi
saSualebebis amouwuraobis argumentiT. Sesabamisad,
ganacxadis es nawili dasaSvebad aris miCneuli.

61. Tumca, 2010 wlis 1 oqtombris Semdgom periodTan
dakavSirebiT, sasamarTlo, aRniSnavs ra, rom ganmcxadebeli
axal braldebebs ayenebs cixis eqimis mimarT, romelic aqamde
ar yofila gamoTqmuli romelime Sidasaxelmwifoebrivi
organos winaSe (ix. punqti 68), Tvlis, rom ganmcxadebelma es
pretenziebi, upirveles yovlisa, Sidasaxelmwifoebriv doneze
unda waradginos patimrobis kodeqsiT gansazRvruli



proceduris dacviT, romelic administraciuli saproceso
kodeqsis 24-e muxlisa da 33 muxlis 1-l nawilTan
erTobliobaSi ganixileba (SeadareT sasamarTlos daskvnebs
punqtebSi 53-54). aqedan gamomdinare, saCivris meore nawili,
romelic konvenciis me-3 muxlis farglebSia wardgenili da
patimrobis kodeqsis amoqmedebis Semdgom periodSi adeqvaturi
mkurnalobis arqonas exeba, uaryofili unda iqnas konvenciis
35-e muxlis 1-li da me-4 punqtebis safuZvelze, samarTlebrivi
dacvis Sidasaxelmwifoebrivi saSualebebis amouwuraobis
gamo.

b. arsebiTi mxare

1. mTavrobis argumentebi

62. mTavrobam ganacxada, rom mopasuxe saxelmwifom srulad
Seasrula konvenciis me-3 muxliT gaTvaliswinebuli
pozitiuri valdebulebebi, vinaidan Sesabamis uflebamosil
organoebs Zalisxmeva ar dauSurebiaT, raTa
ganmcxadeblisaTvis cixeSi saTanado mzrunveloba gaewiaT.
amis dasadastureblad mTavrobam miuTiTa, rom ganmcxadebels
cixis saavadmyofoSi mravalmxrivi stacionaruli mkurnaloba
gaewia, rac moicavda sxvadasxva saxis samedicino analizs,
mravaljerad konsultaciebs samedicino specialistebTan,
saWiro medikamentebs da a.S., rac samjer ganmeorda – 2006
wlis 8 ivlisidan 4 noembramde, 2007 wlis 11 agvistodan 18
agvistomde da 2008 wlis 29 ianvridan 3 aprilamde (ix.,
punqtebi 14-16, 18-21, 25-26 da 28-31) periodebSi. rac Seexeba
ganmcxadeblis mier am periodebs Soris SualedSi rusTavis
sapyrobileSi gatarebul dros, mTavrobam ganmcxadeblis
samedicino Canawerebze dayrdnobiT ganacxada, rom igi
mkurnalobas ganagrZobda ambulatoriuli saxiT da daniSnuli
medikamentebiT, eqimis meTvalyureobis qveS, romelic am cixeSi
momuSave Terapevtia. mTavrobam aseve aRniSna, rom
ganmcxadebeli 2008 wlis 30 oqtombers meoTxejer gadaiyvanes
saavadmyofoSi, sadac igi kvlav ganagrZobda mkurnalobas im
momentisaTvis. mTavrobam xazi gausva im faqts, rom yvela
saWiro medikamenti da sxva saxis samedicino saSualebebi
ganmcxadebels cixis administraciis xarjebiT gadaeca.
saxelmwifo saWiroebisamebr uzrunvelyofda daniSnuli
medikamentebis Sesabamisi dozebiT miwodebas.

63. rac Seexeba ganmcxadeblis ukmayofilebas nefrologis
mier misi gasinjvis sixSiresTan dakavSirebiT, mTavrobam
aRniSna, rom 2008 wlis 15 Tebervlidan 7 aprilamde
gakeTebuli rekomendaciebis mixedviT, ganmcxadebeli mudmivad
aRniSnuli specialistis meTvalyureobis qveS unda yofiliyo.
Tumca, ganmcxadeblis samedicino Canawerebidan Sesabamisi
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punqtebze dayrnobiT, mTavrobam ganacxada, rom cixis
saavadmyofoSi stacionaruli mkurnalobis dros
ganmcxadebels sakmarisi raodenobis konsultaciis gavlis
SesaZlebloba mieca ramdenime nefrologTan (es gasinjvebi
Catarda 2006 wlis 18 ivliss, 7 da 18 seqtembers, aseve 2008
wlis 3-4 Tebervalsa da 20 noembers, 2009 wlis 12 ianvars, 16
martsa da 5 ivniss. ix. punqtebi 14, 20, 21, 25 da 26). aRniSnuli
nefrologebi konkretulad am mizniT iyvnen mowveulebi
samoqalaqo saavadmyofodan. erTaderTi SedarebiT xangrZlivi
periodi, romlis drosac ganmcxadebeli yuradRebis gareSe
iyo, es aris misi rusTavis sapyrobileSi yofnis periodi 2008
wlis aprilsa da oqtomberSi. Tumca, mTavrobam aseve
ganacxada, rom es periodi ar unda CaiTvalos konvenciis me-3
muxlis darRvevad, vinaidan ganmcxadebeli kvlavac cixis
Terapevtis meTvalyureobis qveS iyo. mTavrobam ganmcxadeblis
samedicino istoriidan ufro gviandeli amonaweri waradgina,
romelic aCvenebda, rom ganmcxadebels damatebiTi Semowmeba
Cautarda sxva kvalificiuri samoqalaqo nefrologebis mier
2009 wlis 28 noembers, 2010 wlis 17 Tebervals, 8 ivniss, 8
ivlissa da 10 agvistos da 2011 wlis 6 ianvars, 3 martsa da 14
aprils. am konsultaciebis dros samedicino specialistebs
ganmcxadeblis janmrTelobis gauaresebis raime faqti ar
aRuricxavT da mis janmrTelobis mdgomareobas aRwerdnen,
rogorc stabilurs. isini an adasturebdnen manamde daniSnul
mkurnalobas an mcireodeni cvlilebebi SehqondaT axali
medikamentebis daniSvnis meSveobiT.

64. uaxlesi samedicino informacia, romelic mTavrobam
warmoadgina ganmcxadeblis janmrTelobis Sesaxeb
urologiur/nefrologiuri TvalsazrisiT, daTariRebulia 2011
wlis martiTa da apriliT. unda aRiniSnos, rom sisxlis
bioqimiurma da Sardis analizebma, aseve Sesabamisma
eqoskopiurma kvlevam aCvena, rom am periodis ganmavlobaSi
ganmcxadeblis Tirkmlis problema ar gamwvavebula. es
samedicino dokumentebi aseve aCveneben, rom ganmcxadeblis
hemodinamiuri monitoringi xorcieldeba yoveldRiurad
kvalificiuri eqimebis mier da igi mudmivad iRebs Cvidmeti
sxvadasxva tipis medikaments Tirkmlis problemisa da
arteriuli hipertenziis samkurnalod. mas janmrTelobis
mdgomareobis Sesabamisi dietac aqvs daniSnuli. imis
dasadastureblad, rom cixis axali saavadmyofo
infrastruqturis TvalsazrisiT iTvleba Sesabamisi
samedicino daxmarebis gawevis SesaZleblobis mqone
dawesebulebad, mTavrobam sasamarTlos Txova
gaeTvaliswinebina wamebis, araadamianuri da damamcirebeli
mopyrobis an dasjis aRkveTis evropuli komitetis angariSebi
(ix. punqti 44).



65. mTavrobam komentari gaakeTa aseve 2009 wlis 8 ivniss
ganmcxadeblis mimarT hepatitis mkurnalobis dawyebasTan
dakavSirebiT. es mkurnaloba, romelic ribavirinisa da
interferonis gamoyenebiT xorcieldeboda, warmatebiT
dasrulda 2009 wlis 8 dekembers. amis dasamtkiceblad
mTavrobam 2009 wlis 8 dekembriT da 2010 wlis 10 ivnisiT
daTariRebuli ori laboratoriuli analizis Sedegebi

waradgina (HCV-RNA analizi polimerazuli jaWvuri
reaqciiT), romlebic “uaryofiT” pasuxs iZleva, rac imas
niSnavs, rom virusebis odenoba ganmcxadeblis sisxlSi
minimumamde davida da Sesabamisad mis RviZls raime problemas
aRar uqmnis.

66. mTavrobam, Sesabamis samedicino dokumentebze
dayrdnobiT, moaxdina sasamarTlos informireba, rom
ganmcxadeblis tuberkuloziT dainficirebis riskis
gamoricxvis mizniT 2008 wlis oqtomber-noemberSi Catarda
naxvelis analizi, romliTac koxis mikobaqteriis arseboba
organizmSi ar dadasturda. Tumca, ganmcxadebels daesva
qronikuli bronqitis diagnozi, daeniSna mkurnaloba, romlis
ganmavlobaSic man rva sxvadasxva saxis medikamenti miiRo.

67. da bolos, mTavrobam aseve gaakeTa komentari
adgilobrivi sasamarTloebis mier sasjelis gadavadebaze
uaris TqmasTan dakavSirebiT. igi Tvlis, rom konvenciis me-3
muxli janmrTelobasTan dakavSirebuli mizeziT patimrobidan
gaTavisuflebis upirobo uflebas ar iTvaliswinebs. es
sakiTxi unda ganixilebodes uflebamosili organoebis mier
avadmyofi patimrisaTvis cixeSi adeqvaturi mkurnalobis
uzrunvelyofis SesaZleblobis WrilSi. iqedan gamomdinare,
rom mocemul saqmeSi ganmcxadebels cixis saavadmyofoSi, anu,
adeqvatur samedicino dawesebulebaSi, droulad Cautarda
Sesabamisi mkurnaloba TirkmelTan da hepatitTan
dakavSirebul problemebTan mimarTebiT, misi patimrobaSi
darCena ver CaiTvleboda konvenciis me-3 muxlis darRvevad.

2. ganmcxadeblis argumentebi

68. mTavrobis argumentebis sapasuxod, ganmcxadeblis
warmomadgenlebma raime samedicino dokumentebis warmodgenis
gareSe bundovnad gaimeores, rom maTi klientisaTvis gaweuli
mkurnaloba araadeqvaturi iyo. isini acxadebdnen, rom amis
Sedegad, maTi klientis janmrTeloba mniSvnelvnad gauaresda
da rom amJamad misi sicocxle realuri riskis qveS iyo.
warmomadgenlebma aRniSnes, rom cixis saavadmyofos ar hyavda
nefrologi, xolo samoqalaqo saavadmyofodan mowveuli
nefrilogis mier klientis gasinjvis sixSire sakmarisi ar iyo.
isini aseve acxadebdnen, rom am specialistebis mier maTi
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klientisaTvis gamowerili medikamentebi ganmcxadebels cixis
saavadmyofoSi ar miewodeboda. maT aseve brali dasdes
ramdenime eqims, romlebic ganmcxadebels cixis saavadmyofoSi
mkurnalobdnen, magram am braldebis dasamtkiceblad raime
samxili an argumenti ar warmoudgeniaT. kerZod, isini eqimebs
brals debdnen 2011 wlis ianvarsa da TebervalSi
ganmcxadeblis samedicino dokumentebSi araswori Canawerebis
gakeTebaSi. amis Semdeg maT aRniSnes, rom Tu mopasuxe
saxelmwifo namdvilad dainteresebuli iyo ganmcxadeblis
janmrTelobasa da sicocxleze zrunviT, maSin igi samoqalaqo
nefrologiur saavadmyofoSi unda gadaeyvanaT.

3. sasamarTlos Sefaseba

(a) zogadi principebi

69. sasamarTlo acxadebs, rom dauSvebelia konvenciis me-3
muxlis imgvarad gageba, rom TiTqos igi patimris
janmrTelobasTan dakavSirebuli mizezebiT gaTavisuflebis
zogad valdebulebas warmoSobdes (ix., aleqsaiani ruseTis
winaaRmdeg, # 46468/06, § 138, 2008 wlis 22 dekemberi). Tumca, es
norma saxelmwifos avaldebulebs uzrunvelyos patimrebis
iseT pirobebSi ganTavseba, romelic Seesabameba adamianis
Rirsebis pativiscemas, sasjelis aRsrulebis forma da meTodi
dakavebulebs ar unda ayenebdes imaze met stressa da tanjvas,
rac gardauvalia patimrobis bunebidan gamomdinare da
patimrobis praqtikuli moTxonebis gaTvaliswinebiT, maTi
janmrTeloba da keTildReoba adeqvaturad unda iyos
SenarCunebuli saWiro samedicino daxmarebis gawevis
meSveobiT. da marTlac, avadmyofi adamianis patimrobam
SesaZloa konvenciis me-3 muxlis moTxovnebidan gamomdinare
wamoSvas dava, xolo Sesabamisi samedicino mzrunvelobis
ararseboba SesaZloa am muxliT gaTvaliswinebuli moTxovnis
darRvevis safuZveli gaxdes (ix., naumenko ukrainis
winaarmdeg, #42023/98, § 112, 2004 wlis 10 Tebervali).

70. patimrobis dros ganmcxadeblis janmrTelobasTan
dakavSirebiT sul mcire sami specifiuri elementis
gaTvaliswinebaa saWiro: (a) patimris samedicino mdgomareoba,
(b) patimrobis dros samedicino daxmarebisa da  mzrunvelobis
adeqvaturoba da (g) dakavebis RonisZiebis gagarZelebis
mizanSewoniloba ganmcxadeblis janmrTelobis mdgomareobidan
gamomdinare (ix. rivieri safrangeTis winaaRmdeg. #33834/03, § 63,
11 ivlisi 2006). sasamarTlo aRniSnavs, rom dasadgenad yvelaze
rTul elements samedicino daxmarebis adeqvaturoba
warmoadgens. am dros sasamarTlom sakiTxis ganxilva zogadad
sakmarisi moqnilobiT unda ganaxorcielos, unda gansazRvros
janmrTelobis dacvis saWiro standarti, romelic, Tavis
mxriv, unda moicavdes patimrobaSi yofnis legitimur



moTxovnebs, Tumca, amavdroulad unda Seesabamebodes adamianis
Rirsebas da uzunvelyofdes saxelmwifos mier pozitiuri
valdebulebebis saTanado Sesrulebas, mocemuli sakiTxi unda
Sefasdes individualurad, TiToeuli saqmis garemoebebis

gaTvaliswinebiT (ix. aleqsaniani, citirebuli zemoT § 140).

(b) aRniSnuli principebis gamoyeneba mocemul saqmeSi

71. sasamarTlo acxadebs, rom mocemul saqmeSi mTavari
sakiTxia, SeZlo Tu ara mopasuxe saxelmwifom SeenarCunebina
ganmcxadeblis janmrTelobis mdgomareobis stabiluroba misi
cixeSi yofnis dros, Tirkmlis mZime darRvevis adeqvaturi
mkurnalobiT, romelic, unda aRiniSnos, rom ganmcxadebels
sapyrobileSi moxvedramde ganuviTarda. sakiTxis Sefasebis
dros sasamarTlo xelmZRvanelobs testiT gamoiCina Tu ara
saxelmwifom saTanado gulisxmiereba, vinaidan saxelmwifos
mier mZime avadmyofi patimris gankurnebis valdebulebis
Sesruleba ganisazRvreba miRebuli zomiT da ara damdgari
SedegiT. aRsaniSnavia, rom mxolod ganmcxadeblis
janmrTelobis gauareseba, romelic Tavdapirvelad SesaZloa
kiTxvebs badebdes cixeSi mkurnalobis adeqvaturobis Sesaxeb,
sakmarisi ar aris saxelmwifos mier konvenciis me-3 muxlis
valdebulebebis darRvevis dasadgenad, Tu, meores mxriv,
gamovlindeba, rom Sesabamisma uflebamosilma organoebma
droulad gauwies patimars yvela SesaZlo samedicino
daxmareba mocemuli daavadebis ganviTarebisaTvis xelis
SeSlis mizniT.

72. sasamarTlo aseve aRniSnavs, rom mocemuli ganacxadis
komunicirebis Semdeg, mTavrobam ganmcxadeblis mkurnalobis
sruli Canaweri warmoadgina, dakavebis dRidan mocemul
momentamde. amgvarad mTavrobam, mkurnalobis xarisxis
SefasebisaTvis saWiro yvela dokumentis gamoqveynebiT moixsna
mtkicebis tvirTi da saTanadod daexmara sasamarTlos
faqtobrivi garemoebis gamorkvevaSi (ix. malenko ukrainis
winaaRmdeg, #. 18660/03, §§ 56-57, 2009 wlis 19 Tebervali). aqedan
gamomdinare, ganmcxadeblis Semdgomi pretenziebi sifrTxiliT
unda iqnas ganxiluli.

73. samedicino Canawerebis gaTvaliswinebiT sasamarTlo
aRniSnavs, rom cixis administraciam ganmcxadeblis
janmrTelobis problemaze reagireba pirvelad 2006 wlis 8
ivliss ganaxorciela, rodesac igi cixis saavadmyofoSi
gadaiyvana. es moxda ori dRis Semdeg im faqtidan, rac 2006
wlis 6 ivliss administraciam samedicino-laboratoriuli
analizebis Sedegebidan Seityo Sesabamisi samedicino riskebis
arsebobis Sesaxeb. amis Semdeg ganmcxadebeli TiTqmis oTxi
Tvis ganmavlobaSi imyofeboda cixis saavadmyofoSi, sadac
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Sesabamis stacionarul mkurnalobas gadioda misi
nefrologiur/urologiuri problemis kuTxiT (es mkurnaloba
moicavda sxvadasxva laboratoriul analizebs, regularul
konsultaciebs samedicino specialistebTan da a.S.) manamde,
sanam kvalificiuri eqimis mosazrebiT, pacientis
gaumjobesebulma mdgomareobam ar misca mas Cveulebriv cixeSi
gaweris SesaZlebloba (ix. punqtebi 14-16). momdevno ori
samedicino Semowmebis dros, romelic 2007 wlis pirvel
naxevarSi Sedga, gamovlinda, rom ganmcxadeblis mdgomareoba
stabiluri iyo da rom mas Sesabamisi mkurnalobis gagrZeleba
ambulatoriuladac SeeZlo.

74. miuxedavad amisa, 2007 wlis agvistoSi ganmcxadebeli
isev gadaiyvanes cixis saavadmyofoSi, sadac man Sesabamisi
nefrologiuri/urologiuri mkurnalobis damatebiTi kursi
gaiara. aseve, rodesac 2008 wlis 29 ianvars pacients
daufiqsirda recidivi, romelic sakvebiT mowamvliT iyo
gamowveuli, igi dauyovnebliv gadaiyvanes cixis saavadmyofoSi,
sadac srul gamojanmrTelebamde darCa da mxolod
kvalificiuri eqimis mier 2008 wlis 3 aprilis nebarTvis
Sedegad iqna gawerili (ix., punqtebi 19-20).

75. 2008 wlis 30 oqtombers, sasamarTlos reglamentis 39-e
wesis mixedviT, sasamarTlos mier droebiTi RonisZiebis
dakisrebis Semdeg, cixis administraciam ganmcxadebeli
saavadmyofoSi meoTxed daawvina. sasamarTlo aRniSnavs, rom
2010 wlis 30 agvistos droebiTi RonisZiebis moxsnis Semdegac
sapyrobilis administracia sakuTari iniciativiT agrZelebda
ganmcxadeblis stacionarul mkurnalobas cixis
saavadmyofoSi, sadac igi dRemde rCeba. am periodis
ganmavlobaSi ganmcxadebelma kidev erTxel gaiara
srulyofili mkurnaloba, romelic moicavda sisxlisa da
Sardis araerT analizs, eqoskopiur gamokvlevas, ganmeorebiT
gasinjvebs Sesabamisi specialistebis mxridan da a.S. (ix.
punqtebi 25-26 da 63-66 da sxvaobisTvis SeadareT testa
xorvatiis winaaRmdeg, # 20877/04, § 52, 12007 wlis 12 ivlisi, da
poRosiani v. saqarTvelos winaaRmdeg, #. 9870/07, § 57, 2009 wlis
24 Tebervali). rac Seexeba saavadmyofos unars gaswios
Sesabamisi xarisxis nefrologiuri/urologiuri mkurnaloba,
gaiTvaliswina ra MmTavrobisa da evropis sabWos wamebis
sawinaaRmdego komitetis aRwera da raime sawinaaRmdegos
damamtkicebeli sabuTis warmoudgenloba ganmcxadeblis
mxridan (ix. punqtebi 44, 62-68), sasamarTlo Tvlis, rom
saavadmyofo axlandel mdgomareobaSi namdvilad Seesabameba
samoqalaqo saavadmyofoebisaTvis dawesebul saSualo
standarts. Tanabrobis es done sakmarisia konvenciis me-3
muxlis miznebisaTvis, vinaidan ar SeiZleba am regulaciis
imgvarad interpretacia, TiTqos muxli patimrebisaTvis
samedicino momsaxurebis im doneze gawevas gulisxmobdes,



rogorc es saukeTeso samoqalaqo klinikebSi xdeba (ix.
mirilaSvili ruseTis winaaRmdeg, #. 6293/04, 2007 wlis 10
ivlisi).

76. unda aRiniSnos, rom cixis saavadmyofos samedicino
personals Soris ar aris nefrologi, rac garkveulwilad
winaaRmdegobaSi modis eqspertizebis daskvnasTan, romelSic
naTqvamia, rom ganmcxadebeli nefrologis mudmivi yuradRebis
qveS unda iyos. Tumca, cixis saavadmyofos resursebis amgvari
SezRudva sakmarisi ar aris konvenciis me-3 muxlis darRvevis
faqtis arsebobisaTvis. am sakiTxs srulad faravs cixis
administraciis mzaoba ganmcxadeblis gasasinjad gare
nefrologis mosawvevad. marTlac, Sesaqebia, rom adgilobrivma
organoebma ukan ar daixies samoqalaqo seqtoris
specializebuli samedicino dawesebulebebis momsaxurebis
gamoyenebis kuTxiT (ix. aleqsaniani, cirirebulia zemoT, §§ 155-
157, da axmetovi, aseve citirebuli zemoT $81). rac Seexeba gare
nefrologis mier ganmcxadeblis gasinjvis sixSires,
sasamarTlo, iTvaliswinebs ra patimrobaSi yofnis dros
garkveuli SezRudvebis arsebobis faqts, Tvlis, rom sixSire
damakmayofilebelia, xolo ganmcxadeblis molodini ki -
gadaWarbebuli. es dasturdeba imiTac, rom, rogorc mTavrobam
aRniSna, ganmcxadeblis samedicino istoriaze dayrdnobiT,
nefrologis mier Catarebuli arcerTi gasinjvis Sedegad ar
yofila dafiqsirebuli eqimis mier pacientis mdgomareobis
gauaresebis faqti, amgvarad, rogorc wesi, xdeboda manamde
daniSnuli mkurnalobis gagrZeleba an odnav icvleboda
medikamentebis reJimi (ix. punqti 63).

77. rac Seexeba ganmcxadeblis warmomadgenlebis
dausabuTebel gancxadebas, rom maT klients cixis
administracia garkveul medikamentebs ar aZlevda,
sasamarTlo, romelic ganmcxadeblis samedicino istorias
eyrdnoba, uaryofs am sruliad dausabuTebel braldebas.
amgvarad, samedicino Canawerebi aCvenebs, rom cixis
saavadmyofoSi, iseve rogorc ambulatoriuli mkurnalobis
dros rusTavis cixeSi, yofnis dros ganmcxadebels araerTi
medikamenti miewoda, orive SemTxvevaSi xarjebs saxelmwifo
iRebda (gasxvavdeba, mag. pitalevi ruseTis winaaRmdeg, No.
34393/03, § 57, 2009 wlis 30 ivlisi; humatovi azerbaijabis
winaaRmdeg, $$ 9852/03 da 13413/04, § 117, 2007 wlis 29 noemberi; da
holomiovi v. moldaveTis winaaRmdeg, #. 30649/05, § 119, 2996
wlis noemberi).

78. sasamarTlo aseve aRniSnavs, rom cixis administraciam
saWiro zomebi miiRo hepatitis samkurnalod, romelic
saqarTveloSi patimrebs Soris sakmaod gavrcelebuli
gadamdebi daavadebaa. es zomebi moicavda Sesabamisi anti-
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virusuli agentis micemas, romlis Sedegadac mniSvnelovnad
iklo virusulma aqtivobam (ix. punqti 65). aseve Seqebas
imsaxurebs is faqti, rom rodesac ganmcxadebels saeWvo
xveleba daewyo, cixis administraciam igi Seamowma
tuberkulozze, romelic saqarTvelos cixeebSi aseve farTod
gavrcelebuli daavadebaa. Semowmebis Sedegebma aCvena, rom
ganmcxadeblis organizmi ar iyo dabinZurebuli Sesabamisi
mikobaqteriiT. eqimebma ganmcxadebels qronikuli bronqitis
diagnozi dausves da Sesabamisi medikamentebic dauniSnes,
romlebic, samedicino Canawerebidan gamomdinare, man droulad
miiRo cixis saavadmyofoSi (ix. punqti 66).

79. rac Seexeba janmrTelobis mdgomareobis gamo
ganmcxadeblis pirobiT gaTavisuflebis sakiTxs, sasamarTlo
kidev erTxel aRniSnavs, rom konvenciis me-3 muxli ar unda
iqnas miCneuli, rogorc janmrTelobis mdgomareobis gamo
patimrebis gaTavisuflebis zogadi valdebulebis damdgeni.
patimris janmrTelobis mdgomareobis Sesabamisoba mis
gangrZobiT patimrobasTan, seriozuli avadmyofobis drosac
ki, damokidebulia saxelmwifos SesaZleblobaze uzrunvelyos
igi Sesabamisi xarisxis mkurnalobiT cixeSi (ix. rozkovi
ruseTis winaaRmdeg, #. 64140/00, § 104, 2007 wlis 19 ivlisi).
Tumca, mocemuli saqmis garemoebebi aCvenebs, rom cixis
administraciam SeZlo ganmcxadeblis Tirkmlis seriozul
problemebTan gamklaveba misi cixis saavadmyofoSi gadayvanis
gziT da amgvarad vadamdeli gaTavisuflebis sakiTxi dRis
wesrigidan moxsna.

80. amgvarad, sasamarTlo Tvlis, rom cixeSi yofnis dros
ganmcxadebeli droulad da sakmarisi periodulobiT iyo
konsultirebuli sxvadasxva eqimis mier, romlebmac saTanado
diagnozi dausves da mkurnalobac dauniSnes. garda amisa,
cixis administraciam saxelmwifos xarjiT SeZlo
uzrunveleyo ganmcxadebeli daniSnuli mkurnalobiT cixis
saavadmyofoSi, romelsac yvela saWiro samedicino
aRWurviloba gaaCnia (gansxvavdeba humatovis saqmisgan,
citirebuli zemoT, #116 da melniki, aseve zemoTaa naxsenebi,
$104-106). ganmcxadeblis samedicino meTvalyureobas namdvilad
hqonda regularuli da sistematuri xasiaTi da es ar iyo
Tirkmlis problemis simptomuri mkurnaloba; amgvarad am
SemTxvevaSi mravalmxrivi Terapiuli strategia iqna
gamoyenebuli (SeadareT saqmes sarbani moldaveTis winaaRmdeg,
# 3456/05, § 79, 2005 wlis 4 Ooqtomberi da popovi ruseTis
winaaRmdeg, #. 26853/04, §211, 13 ivlisi, 2006). aranakleb
mniSvnelvania is faqti, rom cixis administraciam Seinaxa
ganmcxadeblis samedicino Canawerebi, romelic dakavebis
momentidan dRemde gatarebul yvela samedicino zomas aRwers
(SeadareT, magaliTad, saqmes xudobrini ruseTis winaaRmdeg,
#. 59696/00, § 83, ECHR 2006-XII (amonawerebi)).



81. zemoaRniSnulidan gamomdinare, sasamarTlo askvnis, rom
cixis administraciam saTanado xarisxis gulisxmiereba
gamoavlina da ganmcxadebels droulad gauwia sistemuri
samedicino daxmareba. Sesabamisad, konvenciis me-3 muxlis

darRvevas adgili ar hqonia.

II. konvenciis sxva muxlebis savaraudo darRveva

82. konvenciis me-6 muxlis 1-li punqtidan gamomdinare,
ganmcxadebelma misi udanaSaulobis damtkicebis mizniT
eWvqveS daayena adgilobrivi sasamarTlos mier sisxlis
samarTlis saqmis masalebis Sefaseba, maT Soris mowmeTa
Cvenebebisa da sisxlissamarTlebrivi normebis interpretacia.
udanaSaulobis damtkicebis mizniT igi acxadebda, rom
vinaidan buprenorfini gaeros 1971 wlis fsiqotropul
nivTierebaTa konvenciis (romlis mxaresac saqarTveloc
warmoadgens) mixedviT fsiqotropul nivTierebadaa miCneuli,
misi, rogorc narkotikuli nivTierebebis ukanonod Semomtanis,
mizeziT dakaveba arakanonieria. ganmcxadebels mizezad aseve
mohyavda saapelacio sasamarTlos mier satelefono
Canawerebis mxolod transkriptebis ganxilvis faqti.

82. Tavdapirvel gancxadebaSi man konvenciis me-6 muxlis
me-3 punqtis b) qvepunqtis miTiTebiT aRniSna, rom pirveli
instanciis sasamarTlom ver moaxerxa droulad miewodebina
misTvis mosmenis Canaweris asli, ris gamoc man apelaciisaTvis
mosamzadeblad saWiro dro dakarga. mas am pretenziis
dasadastureblad raime mtkicebuleba ar warudgenia; arc
damatebiTi informacia mouwodebia ganacxadis dasaSvebobisa
da arsebiTi nawilis ganxilvis dros. ganmcxadebelma aseve
miuTiTa konvenciis me-14 muxlze, Tumca, raime gonivruli
dasabuTeba ar warmoudgenia.

83. rac Seexeba ganmcxadeblis mtkicebas, rom saqarTvelos
sasamarTloebma subuteqsi, anu buprenorfini ukanonod miiCnies
narkotikul nivTierebad, im SemTxvevaSic ki, Tu vivaraudebT,
rom es calke sadavo sakiTxs warmoSobs konvencis me-6 muxlis
1 punqtis farglebSi, sasamarTlo aRniSnavs, rom sisxlis
samarTlis saqmis masalebidan (procesis Canaweri,
ganmcxadeblis saCivari da kasaciis moTxovna) Cans, rom
amgvari saCivari arasodes gaJRerebula adgilobrivi
sasamarTloebis winaSe. amgvarad, racionaluradaa miCneuli is
faqti, rom adgilobrivma sasamarTloebma raime damatebiTi
mtkicebulebebis ararsebobis gamo es konkretuli argumenti
maT gadawyvetilebebSi ar gaiTvaliswines.

84. rac Seexeba saCivars, romelic adgilobrivi
sasamarTloebis mier mxolod Canaweris transkriptis
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ganxilvas da Tavad Canaweris mosmenis ugulvebelyofas
exeboda, sasamarTlo Tvlis, rom ganmcxadeblis braleulobas
Zalian bevri sxva mtkicebuleba adasturebda – misi
Tanamonawileebis sruli an nawilobrivi Cvenebebi,
ganmcxadeblis sxeulis daTvaliereba da misi
Tanamonawileebis saxlebis Cxreka, danaSaulis gamovlenis
Sesaxeb ramdenime eqspertis daskvna da sxva. sxva sityvebiT
rom vTqvaT, rodesac sisxlis samarTlis procesis Sefaseba
xdeba erTobliobaSi, sasamarTlo iTvaliswinebs, rom es
specifiuri epizodi, romelic erTi da Cveulebrivi wonis
rigiTi mtkicebulebis aRebas exeba, SesaZloa ar iyos
sakmarisi mTeli sasamarTlo procesis eWvqveS dasayeneblad
(ix., magaliTad, mirilaSvili ruseTis winaaRmdeg, #6293/04,
$164-166, 2008 wlis 11 dekemberi).

85. nebismier SemTxvevaSi, ganmcxadeblis mier konvenciis me-
6 muxlis 1-li punqtis farglebSi warmodgenlili saCivrebis
gaTvaliswinebiT, sasamarTlo aRniSnavs, rom ganmcxadebeli
faqtobrivad kiTxvis qveS ayenebs mis winaaRmdeg
ganxorcielebuli sisxlis samarTlis mTeli saqmiswarmoebis
Sedegs, riTac kiTxvebs svams adgilobrivi sasamarTloebis
daskvnebis Taobaze, faqtebisa da samarTlebrivi Sefasebis
kuTxiT. sxva sityvebiT rom vTqvaT, ganmcxadebeli
sasamarTlos sTxovs erTgvari meoTxe instanciis roli
Seasrulos (SedarebisaTvis ix. arCaia saqarTvelos winaaRmdeg,
#6643/10, 2010 wlis 24 dekemberi). Tumca, sasamarTlo isev
imeorebs, rom erovnuli sasamarTloebi saukeTeso
mdgomareobaSi arian saqmeSi mocemuli mtkicebulebebis
relevanturobis Sefasebis, materialuri da procesualuri
normebis ganmartebisa da gamoyenebis TvalsazrisiT (ix.,
facuria saqarTvelos winaaRmdeg, 330779/04, $86, 2007 wlis 6
noemberi da kobeliani saqarTvelos winaaRmdeg, #40022/05, $14,
2009 wlis 14-16 ivlisi). mtkicebulebebis Sefasebisa da
sisxlis samarTlis kanonmdeblobis ganmartebasTan
dakavSirebiT ganmcxadeblis mier warmodgenil argumentebze,
romlebic misma warmomadgenlebma erovnul sasamarTloebSi
gaaJReres, dasabuTebuli pasuxi iqna gacemuli erovnuli
sasamarTloebis mier da es dasabuTeba TviTnebobis raime
niSans ar Seicavs (ix. meliki da beki CexeTis respublikis
winaaRmdeg, #. 35450/04, §§ 52 da 53, 2008 wlis 24 ivlisi).

86. rac Seexeba konvenciis me-6 muxlis me-3 punqtis b)
qvepunqtisa da me-14 muxlis farglebSi wardgenil saCivrebs,
sasamarTlo acxadebs, rom ganmcxadebelma am saCivrebis
arsebiTad dasabuTeba ver SeZlo. mis xelT arsebuli
masalebidan gamomdinare, sasamarTlo Tvlis, rom konvenciis
am normebis darRvevas adgili ar hqonia.



87. aRniSnulidan ikveTeba, rom ganacxadis es nawili
aSkarad dausabuTebelia da misi uaryofa konvenciis 35-e
muxlis me-3 da me-4 punqtebis safuZvelze unda moxdes.

zemoaRniSnulidan gamomdinare, sasamarTlo erTxmad:

1. acxadebs, rom dasaSvebadaa miCneuli konvenciis me-3
muxlis farglebSi wardgenili saCivari adeqvaturi
samedicino momsaxurebis ararsebobis Sesaxeb 2010 wlis
1 oqtombramde, xolo ganacxadis danarCeni nawili
dauSvebelia.

2. adgens, rom konvenciis me-3 muxlis darRvevas adgili ar
hqonia.

Sesrulebulia inglisur enaze da mxareebs ecnobaT
werilobiT 2011 wlis 4 oqtombers, sasamarTlos reglamentis
77-e wesis me-2 da me-3 paragrafebis Sesabamisad.

marialena cirli josef kasadevali

gamwesrigeblis moadgile prezidenti


