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1 T. liluaSvili, „samoqalaqo saproceso samarTali“, 2005, Tbi-
lisi, gv.212. S.qurdaZe, n. xunaSvili „saqarTvelos samoqalaqo
saproceso samarTali“, 2015, meridiani, gv. 270-272, 274.

2 i. gagua, `mtkicebis tvirTi samoqalaqo saproceso samarTalSi~,
2013, meridiani, gv. 62.

3 saqarTvelos uzenaesi sasamarTlos didi palatis gadawyve-
tileba, saqme #as-664-635-2016, 2 marti, 2017 weli. $202.

4 iqve, $192,  (aseve, susg-ebi #as1020-963-2015, 25.11.2015w; #as-
522-495-2014, 05.06.2015w. da #as-1024-982-2014, 28.09.2015w.)

Tavi 1

Sesavali

moqmedi samoqalaqo saproceso kodeqsis SemoRebiT
konceptualurad Seicvala samoqalaqo saqmeebze mar-
Tlmsajulebis ganxorcielebis Sinaarsi. procesis wmin-
da inkviziciuri xasiaTi dispoziciurobisa da Sejibro-
biTobis principebze agebulma sistemam Caanacvla.

saqme ganixileba da gadawyvetileba miiReba mtkicebis
saSualebiT. literaturaSi arsebuli mosazrebiT, mtki-
ceba mxareTa Soris wamoWrili davis arsebiTad gadawyve-
tis mizniT mtkicebis saganSi Semavali faqtebis dadge-
naa. mtkicebis sagani ki, erTi mxriv (farTo gagebiT), gani-
sazRvreba, rogorc samoqalaqo procesSi sarCelis safuZ-
vlisa da Sesageblis iuridiuli faqtebis erToblioba, ro-
melzedac miuTiTebs materialuri samarTlis norma1 , xo-
lo, meore mxriv (viwro gagebiT), mtkicebis sagnis gansaz-
RvrisaTvis gansakuTrebuli mniSvnelobis mqonea sarCel-
Si da SesagebelSi miTiTebuli sadavo, iuridiuli mniS-
vnelobis mqone faqtebi2 . sasamarTlo praqtikis mixedvi-
Tac, samoqalaqo procesSi mtkicebis sagans warmoadgens
sadavo materialursamarTlebriv faqtebi, romelzec mi-
uTiTeben mosarCele da mopasuxe, moTxovnis Tu Sesageb-
lis dasabuTebis an gaqarwylebisaTvis.3

erT-erT mniSvnelovan saqmeze4  sakasacio sasamarTlom
sasamarTlo praqtikaze dayrdnobiT aRniSna, rom samoqa-
laqo saproceso samarTalSi mtkicebis sagans Seadgens is
garemoebebi, romlebsac procesualur samarTalurTier-
TobebSi warmoadgens samarTlebrivi faqtebi. mxareTa mi-
er mtkicebis tvirTis realizebasa da mtkicebis sagnis
gansazRvras axasiaTebs mWidro urTierTkavSiri, radga-
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nac sasamarTloSi yoveli konkretuli samoqalaqo saqmis
gadawyveta dakavSirebulia gansazRvruli faqtebis dad-
genasTan. swored amitom, mtkicebis sagans procesualur
kanonmdeblobasa da praqtikaSi principuli mniSvneloba
aqvs. aseTive principuli mniSvnelobis mqonea procesua-
luri sakiTxi mxareTa Soris mtkicebis tvirTis ganawile-
bis Sesaxeb.

saqmisaTvis mniSvnelobis mqone faqtebi TvalsaCinoe-
bisTvis SeiZleba, Semdegi sqemiT gamovsaxoT.

saqmis arsebiTad gadawyvetisTvis mniSvnelovani faq-
tebis nawili ar saWiroebs mtkicebas. es Seexeba sayovel-
Tod cnobil, preiudiciul da e.w. udavo faqtebs.

mxareebs (zogierT SemTxvevaSi, procesis monawile sxva
subieqtebsac: mesame pirebi, ganmcxadeblebi) awevT da-
sadgeni faqtebis (prezumfciebisa da sadavo faqtebis)
damtkicebis valdebuleba, anu mtkicebis tvirTi. (onus
probandi) damtkicebis tvirTi (kanonismieri termini _
mtkicebis tvirTi) _ esaa samoqalaqo samarTalwarmo-
ebaSi mxareebisaTvis saqmis sworad gadawyvetisaTvis
mniSvnelovani faqtebis damtkicebis movaleobis da-
kisreba, romlis Sesruleba uzrunvelyofilia mate-
rialursamarTlebrivi TvalsazrisiT araxelsayreli

faqtebi, romlebsac mniSvneloba aqvs
saqmis sworad gadawyvetisTvis

sayovelTaod
cnobili

(106.a)

faqtebi, romlebic ar
saWiroeben mtkicebas

faqtebi, romlebic
saWiroeben mtkicebas

preiudiciulad
dadgenili

(106.b)

udavo
faqtebi

sadavo
faqtebi

prezumfciebi

aRiareba(131) dumili
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gadawyvetilebis gamotaniT im mxaris mimarT, romel-
mac es valdebuleba ar (ver) Seasrula5.

sxvanairad, mtkicebis tvirTi aris davis monawile
mxaris iuridiuli movaleoba _ Seasrulos garkveuli
procesualuri moqmedeba. am movaleobis Seusruleblo-
bisTvis sanqcia isaa, rom araxelsayreli materialur-sa-
marTlebrivi Sedegebi gardauvali xdeba im mxaris mimarT,
romelmac es procesualuri valdebuleba ar Seasrula6 .

mtkicebis tvirTis sworad ganawileba ganapirobebs saq-
meze dasabuTebuli da kanonieri gadawyvetilebis miRe-
bas. kvlevaSi mocemulia mtkicebis tvirTis Sesaxeb saqar-
Tvelos uzenaesi sasamarTlos bolo droindeli gadaw-
yvetilebebi da maTi analizi, rac miuTiTebs saqmis swori
gadawyvetisTvis mniSvnelovan sakiTxze sasamarTlo praq-
tikasa da doqtrinaSi arsebul tendenciebze.

5 T. liluaSvili, „samoqalaqo saproceso samarTali“, 2005,
Tbilisi, gv. 224.
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Tavi 2

mtkicebis tvirTis ganawilebis wesi

mtkicebis valdebuleba (tvirTi) mxareTa Soris nawil-
deba saqarTvelos samoqalaqo saproceso kodeqsis (Sem-
degSi: ssk-is) 102-e muxlis pirveli nawiliT (TiToeulma
mxarem unda daamtkicos garemoebani, romlebzec igi
amyarebs Tavis moTxovnebsa da Sesagebels) dadgenili
zogadi wesisa da materialuri kodeqsis (zogjer ki ssk-
is) normebiT gaTvaliswinebul gamonaklis SemTxvevaSi
gansakuTrebuli wesiT. materialuri samarTlis normebi
(zogjer ki ssk-is) iTvaliswinebs gamonakliss zogadi we-
sidan im mxriv, rom am normebiT faqtis damtkicebis an faq-
tis uaryofis valdebuleba ara im mxares daekisreba, ro-
melic am faqts adasturebs (amtkicebs), aramed mowinaaR-
mdege mxares (prezumfcia). mtkicebis zogadi wesi moqme-
debs im SemTxvevaSi, roca materialuri samarTlis (an ssk-
is) normebSi ar aris specialuri miTiTeba mtkicebis val-
debulebis anu tvirTis ganawilebis Sesaxeb. saqarTvelos
uzenaesi sasamarTlos samoqalaqo palatam araerT gadaw-
yvetilebaSi ganmarta mtkicebis procesis, mtkicebis sag-
nis, mtkicebis tvirTis raoba da mniSvneloba saqmeze ar-
sebiTi da swori gadawyvetilebis miRebisas. sasamarTlo
praqtikis ganmartebebi esatyviseba iuridiul saproce-
so mecnierebaSi arsebul mosazrebebs.

sakasacio sasamarTlos azriT7 , samoqalaqo saqmeze da-
sabuTebuli gadawyvetilebis miRebis erTaderTi gza mtki-
cebaa, romliTac dgindeba saqmisaTvis mniSvnelobis mqone
faqtobrivi garemoebebi. mtkicebis procesSi igulisxmeba
procesis monawile subieqtebis saqmianoba, mimarTuli saq-
mis gadawyvetisaTvis mniSvnelobis mqone faqtebis arse-
bobis an ararsebobis dasadgenad. procesis monawile mxa-
reTa da sasamarTlos mtkicebiTi saqmianoba, moicavs Sem-
deg stadiebs: mtkicebis sagnis gansazRvra; mtkicebule-
baTa Segroveba (mtkicebulebaTa gamovlena, maTi Sekreba
da sasamarTloSi wardgena); mtkicebulebaTa sasamarTlo-

6 i. gagua, `mtkicebis tvirTi samoqalaqo saproceso samarTalSi~,
2013, meridiani, gv.217.

7 saqarTvelos uzenaesi sasamarTlos gadawyvetileba, (SemdegSi:
susg), 24 Tebervali, 2017 weli, saqme #as-1206-1166-2016 weli.
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Si gamokvleva; mtkicebulebaTa Sefaseba. damtkicebas sa-
Wiroebs is garemoebebi, romlebic asabuTebs sasarCelo
moTxovnasa da sarCelis faqtobriv garemoebebs, mowina-
aRmdege mxaris mier sarCelis faqtobrivi garemoebebisa
da sasarCelo moTxovnis uaryofas, aseve, saqmis arsebiTi
gadawyvetisaTvis mniSvnelobis mqone garemoebebi.

sakasacio palatam mtkicebis tvirTis mxareTa Soris ga-
nawilebis wesze ssk-is 102-e muxlis pirveli nawilisa (Ti-
Toeulma mxarem unda daamtkicos garemoebani, romlebzec
igi amyarebs Tavis moTxovnebsa da Sesagebels) da amave ko-
deqsis 103-e muxlis pirveli nawilis (mtkicebulebebs sa-
samarTlos warudgenen mxareebi) safuZvelze aRniSna, rom
sadavod miCneuli uflebis kanoniereba unda damtkicdes.
mxares darRveuli uflebis dacva konkretul faqtebze
dayrdnobiT SeuZlia da am faqtebis miTiTeba mxaris pre-
rogativaa. saqmis sworad gadawyvetisaTvis mniSvnelobis
mqone faqtebi, romelic sadavoa, damtkicebas saWiroebs,
xolo faqtebis damtkicebis tvirTi faqtebis mimTiTebel
mxareebs ekisrebaT. gamonakliss warmoadgens materialu-
ri samarTliT gaTvaliswinebuli SemTxveva, rodesac faq-
tebis damtkicebis tvirTi ama Tu im normiT gansxvavebu-
ladaa mowesrigebuli. mtkicebis tvirTis mxareTa Soris
sworad gadanawilebas ara marto saprocesosamarTlebri-
vi, aramed arsebiTi materialursamarTlebrivi mniSvnelo-
bac aqvs, vinaidan mxaris mier am movaleobis Seusruleb-
lobas an arajerovnad ganxorcielebas, Sedegad mohyveba
amave mxarisaTvis uaryofiTi, araxelsayreli Sedegi8. mtki-
cebis tvirTis samarTliani da obieqturi ganawilebis
standartis mixedviT, mtkicebis tvirTi ekisreba mas,
vinc amtkicebs da ara mas, vinc uaryofs9.

ssk-is me-4 muxlis Tanaxmad, samarTalwarmoeba mimdi-
nareobs SejibrebiTobis safuZvelze. ssk-is me-3 muxliT,
dispoziciurobis principis mixedviT, dadgenilia Sejib-
rebiTobis principiT faqtebis dadgena. mtkicebis tvir-
Ti mxareebs Soris Tanabradaa gadanawilebuli, mxareebi
Tavad gansazRvraven, Tu romeli mtkicebulebebi gamoi-
yenon ama Tu im faqtobrivi garemoebebis dasadastureb-

8 susg, #as-944-894-2015, 27 noemberi 2015, #as-315-300-2015, 5
Tebervali, 2016 weli.

9 susg, #as-1294-1214-2015, 27 ivnisi, 2016 weli.
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lad. modave mxareebma unda warmoadginon mtkicebulebe-
bi, romliTac dadgindeba sarCelsa da SesagebelSi miTi-
Tebuli garemoebebis utyuarad arseboba. dispoziciuro-
bisa da SejibrebiTobis principebi gulisxmobs mxareebis
valdebulebas, warmoadginon sarCelSi da SesagebelSi mi-
TiTebuli faqtobrivi garemoebebis ufro myari da dama-
jerebeli mtkicebulebebi, riTac sasamarTlos Seuqmni-
an sakuTari poziciis sarwmuno samarTlebriv safuZvel-
sa da Sinagan rwmenas10.

 samoqalaqo samarTalwarmoebaSi damkvidrebuli Sejib-
rebiTobis principi, pirvel rigSi, gulisxmobs mxareTa mi-
er faqtebis miTiTebis srul avtonomias, rac Seexeba maT
damtkicebas, es is etapia, rodesac mxarem miuTiTa sasar-
Celo moTxovnis safuZvlad arsebuli materialursamar-
Tlebrivi normis yvela elementis Sesaxeb da sakiTxi mtki-
cebis saganSi Semavali faqtebis arseboba-ararsebobis
dadgenas exeba, rasTanac organuladaa dakavSirebuli mxa-
reTa Soris mtkicebis tvirTis obieqturi da samarTliani
ganawilebis urTulesi amocanis gadawyveta. zogadi wesis
Tanaxmad, TiToeulma mxarem unda daamtkicos garemoeba-
ni, romlebzedac igi amyarebs Tavis moTxovnebsa da Sesa-
gebels11.

samoqalaqo procesis SejibrebiTobis principi, mxare-
ebs uflebebTan erTad akisrebs Tavisive interesebisaT-
vis aucilebel saproceso movaleobebs, romlis Seusru-
leblobas ukavSirdeba amave mxarisaTvis araxelsayreli Se-
degi. es danawesi ganmtkicebulia ssk-is me-4 muxliT, ase-
ve, amave kodeqsis 102-e muxlis Tanaxmad, mxares ekisreba
rogorc faqtebis miTiTebis, aseve, maTi damtkicebis tvir-
Ti, rac saTanado mtkicebulebebis wardgeniT unda ganxor-
cieldes. amavdroulad, samoqalaqo saproceso samarTal-
Si arsebuli mtkicebis tvirTis samarTliani da obieqtu-
ris ganawilebis standartis Tanaxmad, mtkicebis tvirTi
unda ganawildes imgvarad, rom mosarCelesa da mopasuxes
daekisroT im faqtebis damtkicebis valdebuleba, romel-
Ta mtkiceba maTTvis obieqturad SesaZlebelia12.

10 susg, #as-1227-1150-2015,17.05.2016 weli, #as-1051-991-2015,
29.12.2015 weli.

11 susg, saqme #as-1224-1149-2015, 20 maisi, 2016 weli.
12 susg, saqmeze #as-1003-964-2016, 25 ianvari, 2017 weli.
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Tavi 3

udavo faqtebi

rogorc ukve iTqva, saqmis gadawyvetisTvis arsebiTi
da saWiro faqtebis nawili SeiZleba, mxareTa mier (sar-
Celsa an SesagebelSi) sadavo iyos, magram saproceso ka-
nonmdebloba adgens im faqtebis CamonaTvals, romelTa
mtkicebisgan mxare Tavisufldeba. ukve aRiniSna, rom am
faqtebs miekuTvneba: sayovelTod cnobili, preiudiciu-
li da udavo faqtebi. gasaziarebelia literaturaSi ar-
sebuli mosazreba ssk-is 106-e muxlis arasrulyofile-
basTan dakavSirebiT, im TvalsazrisiT, rom miTiTebuli
norma udavo faqtebs ar moixseniebs im faqtebis CamonaT-
valSi, romlebic mtkicebas ar saWiroebs, Tumca kodeqsis
analizidan gamomdinare, SeiZleba, davaskvnaT, rom uda-
vo faqtebi ganekuTvneba mtkicebis tvirTisagan ganTavi-
suflebis safuZvlebsac. kvlevis sagnis-mtkicebis tvir-
Tis samarTlebrivi Sinaarsis ukeT warmosaCenad, kerZod,
konkretul SemTxvevaSi mxare unda ganTavisufldes Tu
ara am sakiTxis gadasawyvetad faqtis mtkicebis movale-
obisagan da aRniSnuli faqti Sevides mtkicebis saganSi,
qvemoT ganxilulia sasamarTlo praqtika udavo faqteb-
Tan mimarTebiT.

3.1. preiudiciuli faqtebi

erT-erT saqmeze13  sakasacio palatam ganmarta Semde-
gi: ssk-is 106-e muxlis `b~ qvepunqtis Tanaxmad, winaswar
dadgenili Zalis mqone faqtebad kanonmdebeli ganixilavs
kanonier ZalaSi Sesuli sasamarTlo gadawyvetilebiT
dadgenil faqtebs da mxares maT dasadastureblad mtki-
cebulebaTa wardgenis valdebulebisagan aTavisuflebs
im SemTxvevaSi, Tu samoqalaqo saqmis ganxilvisas igive
mxareebi monawileoben, anu preiudiciuli Zalis mqoned
faqtobrivi garemoebis miCnevisaTvis, savaldebuloa, ar-
sebobdes samoqalaqo saqmeze miRebuli, kanonier ZalaSi
Sesuli sasamarTlo gadawyvetileba da am gadawyvetile-
bis subieqtebi sxva samoqalaqo saqmis mxareebad unda gvev-
linebodnen. Tavad preiudiciul faqtebSi igulisxmeba

13 susg, #as-324-309-2016, 10 ianvari, 2017 weli,  #as-526-502-2016,
1 marti, 2017 weli.
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iseTi iuridiulad mniSvnelovani faqtobrivi garemoebe-
bi, romlebiTac gansazRvrulia mxareTa materialursa-
marTlebrivi urTierTobiT gaTvaliswinebuli uflebebi
da valdebulebebi, rac safuZvlad daedo gadawyvetile-
bis gamotanas. preiudiciulobis Semowmebis dros mniSvne-
loba eniWeba, rogorc im procesualur-samarTlebriv kri-
teriumebs, romliTac ganisazRvreba kanonier ZalaSi Se-
suli gadawyvetilebis formaluri moTxovnebi, aseve, am
gadawyvetilebiT dadgenili faqtobrivi garemoebis Si-
naarss. moqmedi kanonmdeblobiT dadgenilia sasamarTlo
gadawyvetilebis materialuri kanonieri Zalac, romelic
uzrunvelyofs gadawyvetilebis saboloo xasiaTsa da sa-
valdebulobas ara marto konkretuli procesisaTvis,
aramed mis farglebs gareTac, kerZod, ssk-is 266-e mux-
lis Sesabamisad, gadawyvetilebis kanonier ZalaSi Ses-
vlis Semdeg mxareebs, agreTve, maT uflebamonacvleebs
ar SeuZliaT, xelaxla ganacxadon sasamarTloSi igive sa-
sarCelo moTxovnebi imave safuZvelze, agreTve, sadavo
gaxadon sxva procesSi gadawyvetilebiT dadgenili faq-
tebi da samarTlebrivi urTierTobani14 . Sesabamisad, mxa-
re Tavisufldeba iseTi faqtebis mtkicebis tvirTis-
gan, rac preiudiciulad aris miCneuli.

sakasacio sasamarTlom ar gaiziara15  kerZo saCivris ar-
gumenti, rom saapelacio palatam arasworad ganmarta ka-
noni da miiCnia, rom mxares, romlis sasargeblodacaa ga-
motanili gadawyvetileba, ufleba ara aqvs, gaasaCivros
igi. saCivris avtori mis mosazrebas asabuTebas faqtebis
preiudiciulobiT da miiCnevs, rom saapelacio saCivris
gansaxilvelad daSvebaze uaris TqmiT, SesaZloa, samomav-
lod mogebuli mxaris interesebi dairRves.

sakasacio palatam ganmarta preiudiciuli mniSvnelo-
bis faqti, ssk-is 106-e muxlis `b~ qvepunqtis Tanaxmad (mxa-
reebi Tavisufldebian mtkicebulebaTa warmodgenisagan
iseTi faqtebis dasadastureblad, romlebsac, Tumca em-
yareba maTi moTxovnebi, Tu Sesagebeli, magram damtkice-
bas ar saWiroeben. esenia, faqtebi, romlebic dadgenilia
erT samoqalaqo saqmeze sasamarTlos kanonier ZalaSi Se-

14 sasamarTlom miuTiTa susg  #as-58-56-2016, 26.02.2016 weli, #as-
827-791-2014, 13.11.2015 weli.

15 susg, saqmeze #as-74-68-2015, 27 Tebervali, 2015  weli.
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suli gadawyvetilebiT, Tu sxva samoqalaqo saqmeebis gan-
xilvisas igive mxareebi monawileoben) da aRniSna, rom ka-
nonier ZalaSi Sedis gadawyvetilebis samotivacio nawi-
liT dadgenili16  mxolod is faqtobrivi garemoebebi, rom-
lebic, kanonis Tanaxmad, asabuTeben, amarTleben sarezo-
lucio nawils. faqtebis preiudiciulobis Semowmebis
dros mniSvneloba eniWeba ara mxolod im procesualur-
samarTlebriv kriteriumebs, romliTac ganisazRvreba ka-
nonier ZalaSi Sesuli gadawyvetilebis formaluri moT-
xovnebi (samoqalaqo saqmeze kanonier ZalaSi Sesuli ga-
dawyvetileba (ganCineba), gamotanili imave mxareebis mi-
marT, romlebic monawileoben sxva samoqalaqo saqmis gan-
xilvaSi), aramed materialursamarTlebriv kriteriumeb-
sac (gadawyvetilebiT dadgenili im faqtobrivi garemoe-
bebis Sinaarss, romeli garemoebebis safuZvelzec iqna mi-
Rebuli gadawyvetileba).

palatis miTiTebiT, ssk-is 106-e muxlis `b~ qvepunqtis
Tanaxmad, davaSi monawile mxareebis mimarT sxva samoqa-
laqo saqmeze miRebul, kanonier ZalaSi Sesuli gadawyve-
tilebis samotivacio nawiliT dadgenili faqtisaTvis
preiudiciuli Zalis miniWebis sakiTxis gadawyvetisas, sa-
samarTlo unda darwmundes, rom kanonier ZalaSi Sesuli
gadawyvetilebis sarezolucio nawili efuZneba im faqts,
romelic iuridiulad amarTlebs mas. winaaRmdeg SemTxve-
vaSi, es faqti ar SeiZleba miCneul iqnes preiudiciu-
lad da is unda Sevides mtkicebis saganSi17.

mxaris pretenzia, rom faqtis arasworad dadgena iZ-
leva misi gasaCivrebis SesaZleblobas, samarTlebriv da-
sabuTebas moklebulia, vinaidan sarCelis dakmayofile-
buli nawili yovelTvis mosarCelis sasargeblod dadge-
nil faqts emyareba da misi sxva procesSi preiudiciulad
arseboba mxaris sasargeblod gamotanili gadawyvetile-
bis gasaCivrebis SesaZleblobas ar qmnis.

sxva saqmeze18  uzenaesma sasamarTlom gaauqma ra saape-

16 ssk-is 249-e muxlSi 2007 wlis 28 dekembers ganxorcielebuli
cvlilebebis Semdeg sasamarTlo iuridiul faqtebs adgens
aRwerilobiT nawilSi.

17 susg, #as-455-769-09, 3 dekemberi, 2009 weli, susg #as-146-140-
2012, 12 ivlisi,  2012 weli.

18 susg, saqme  #as-144-137-2013,  4 maisi, 2015 weli.
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lacio sasamarTlos ganCineba da saqme daabruna xelaxla
gansaxilvelad, miuTiTa, rom uzenaesi sasamarTlos gan-
CinebaSi Camoyalibebuli mosazrebebis gaTvaliswinebiT
sworad unda ganisazRvros mtkicebis saganSi Semavali faq-
tebi da mxolod amis Semdeg gadawydes uflebis sakiTxi.
mimdinare davaSi mosarCelem mopasuxis mimarT ukanono
mflobelobidan nivTis gamoTxova, xelSeSlis aRkveTa da
Robis moSla moiTxova.

imave mxareebs Soris raionuli sasamarTlos kanonier
ZalaSi Sesuli gadawyvetilebiT ar dakmayofilda sarCe-
li mopasuxis mimarT miwis nakveTis sxva piris mflobelo-
bidan da sargeblobidan gamoTavisuflebisa da mesakuT-
risaTvis dabrunebis Taobaze. sarCelis dakmayofileba-
ze uars safuZvlad daedo is garemoeba, rom mxareTa mi-
wis nakveTebis sakadastro monacemebSi arsebobda zed-
deba. saapelacio sasamarTlom ZalaSi datova ra sarCelis
dakmayofilebis Taobaze raionuli sasamarTlos gadaw-
yvetileba, dadgenilad miiCnia, rom mosarCelis sakuT-
rebad registrirebuli miwis nakveTi imavdroulad ar
aris registrirebuli sxva piris, maT Soris, mopasuxis
saxelze. mopasuxe flobs mosarCelis sakuTrebaSi arse-
bul miwis nakveTis nawils, romelic SemosazRvrulia Ro-
biT. mopasuxes ara aqvs am farTis flobis ufleba.

sakasacio palatam gaiziara mopasuxis kvalificiuri sa-
kasacio Sedaveba da aRniSna, rom saapelacio sasamarTlos
unda exelmZRvanela ssk-is 106-e da 266-e muxlebis debu-
lebebiT da maTze dayrdnobiT Tavidan ar unda daewyo
zeddebis sakiTxis kvleva. marTalia, mosarCeles mimdi-
nare davaSi wardgenili hqonda axali mtkicebulebebi, ro-
melic gansxvavebulad aCvenebda sadavo suraTs, Tumca,
axali mtkicebulebebi ver gaaqarwylebda preiudiu-
ciul faqtebs.

preiudiciul faqtebTan dakavSirebiT, palatam aseve
ganmarta, rom sasamarTlo faqtis preiudiciulad miCne-
visas unda darwmundes am faqtis iuridiul mniSvneloba-
Si, rom kanonier ZalaSi Sesuli gadawyvetilebis sarezo-
lucio nawili efuZneba am faqts. winaaRmdeg SemTxvevaSi,
es ar SeiZleba miviCnioT preiudiciul faqtad da is unda
iqnes Seyvanili mtkicebis saganSi. amdenad, sakasacio sa-
samarTlos mosazrebiT, iseT viTarebaSi, rodesac er-
Tma mxarem waradgina kanonier ZalaSi Sesuli gadaw-
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yvetileba, romelic miuTiTebs faqtis preiudiciul
mniSvnelobaze, xolo meore mxarem _ mtkicebuleba, ro-
melic gamoricxavs am faqtis arsebobas da dadgenilia
kanonier ZalaSi Sesuli gadawyvetilebiT, faqtis sa-
kiTxi unda gadawydes preiudiciuli faqtisaTvis pri-
oritetis miniWebiT, rac imas niSnavs, rom es ukanas-
kneli ar Sedis mtkicebis saganSi.

3.2. aRiareba

konkretuli saqmis fabulis mixedviT19  mxareTa Soris
gaformda xelSekruleba valis aRiarebisa da giravnobis
Sesaxeb. valis aRiarebis xelSekrulebidan gamomdinare
fuladi valdebuleba movalem ar Seasrula. notariusis
mier gacemuli saaRsrulebo furclis safuZvelze mova-
lis dagiravebuli avtomanqana gadavida kreditoris (pir-
veli kreditoris uflebamonacvlis) sakuTrebaSi. mova-
lis mier gadasaxdeli Tanxa _ 26 500 aSS dolars Seadgenda,
xolo auditis daskvnis mixedviT, avtomanqana gadacemis
momentSi 21 000 aS dolars Rirda, kreditorma ki, mogvia-
nebiT, 17 000 aSS dolarad gaasxvisa. saapelacio sasamar-
Tlos gadawyvetilebiT kreditoris sarCeli dakmayofil-
da, movales daekisra (26 500-21 000) 5500 aSS dolaris ga-
daxda kreditoris sasargeblod.

kasatorma (movalem) sadavod gaxada saapelacio sasa-
marTlos mier dadgenili faqtobrivi garemoeba imis Sesa-
xeb, rom giravnobis sagnis (avtomanqanis) kreditoris sa-
kuTrebaSi gadasvlis momentSi misi Rirebuleba Seadgen-
da 21 000 aSS dolars. movalis mosazrebiT, sasamarTlos
ar hqonda ufleba, xsenebuli faqti auditis daskvnis sa-
fuZvelze daedgina da mis winaaRmdeg gamoeyenebina, vi-
naidan es mtkicebuleba sasamarTlos Segebebul sarCel-
Tan erTad warudgina, xolo saapelacio sasamarTloSi saq-
mis ganxilvisas uari ganacxada Segebebuli sarCelis im
moTxovnaze, romlis dasasabuTebladac iyo wardgenili
auditis daskvna. movales sadavod ar gauxdia saapelacio
sasamarTlos mier dadgenili mxareTa SeTanxmeba imis Se-
saxeb, rom, Tu mogiravne (kreditori) srulad ver kmayo-
fildeba giravnobis sagniT, valdebuleba ar wydeba da igi

19 susg, saqme #as-1119-1066-2013,  17 aprili, 2015 weli.
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unda dakmayofildes movalis sxva aqtivebiT.
sasamarTlos miTiTebiT, mosarCeles (kreditors) ekis-

reboda sakuTrebaSi gadasvlis momentSi dagiravebuli
nivTis Rirebulebisa da im garemoebis damtkicebis tvir-
Ti, rom es Rirebuleba sakmarisi ar iyo moTxovnis sru-
lad dasakmayofileblad. kasatori (mopasuxe) auditis
daskvnis safuZvelze sarCelis winaaRmdeg wardgenil Se-
sagebelSi da sasamarTlo sxdomaze miuTiTebda, rom kre-
ditoris sakuTrebaSi avtomanqanis gadasvlis momentSi
igi 21000 aSS dolari Rirda. mopasuxem auditis daskvna
sasamarTlos warudgina sarCelisagan Tavis dacvis miz-
niT. marTalia, mopasuxem es daskvna Segebebul sarCel-
sac daurTo, magram es ar cvlis im garemoebas, rom ama-
ve daskvniT igi sarCelisagan icavda Tavs. aqedan ga-
momdinare, mopasuxem, Tavisi ganmartebiT, mtkicebis
tvirTi gauadvila mosarCeles, vinaidan aRiara iseTi
garemoeba, romelic adasturebda swored im faqts, rom
kreditoris (mogiravnis) sakuTrebaSi giravnobis sag-
nis _ avtomanqanis gadacemiT moTxovna dakmayofilda
ara srulad, aramed nawilobriv (ssk-is 131-e muxli).

mocemul saqmeSi kasatoris pretenzia ukavSirdeboda
saapelacio sasamarTlos mier im faqtis araswor Sefase-
basac, rom mosarCele aRiarebda mowmisagan (mesame piri-
sagan) 5000 aSS dolaris miRebis faqts, magram uaryofda
am TanxiT movalis valis nawilis dafarvas da miuTiTebda
miRebuli Tanxis sxvadasxva daniSnulebaze. qvemdgomma
sasamarTlom sk-is 429-e muxlis safuZvelze miiCnia, rom
mopasuxem (movalem) ver daamtkica kreditorisaTvis 5000
aSS dolaris gadaxdis faqti, vinaidan am garemoebis dama-
dasturebeli mtkicebuleba _ kreditoris mier gacemu-
li valdebulebis Sesrulebis miRebis dokumenti ver wa-
radgina.

sakasacio palatam gaiziara saapelacio palatis mosaz-
reba imis Sesaxeb, rom valis aRiarebis xelSekrulebidan
gamomdinare fuladi valdebulebis Sesrulebis faqtis
mtkicebis tvirTi ekisreba movales da, aseve, sworad mi-
iCnia msjeloba, rom valis aRiarebis xelSekrulebidan ga-
momdinare fuladi valdebulebis Sesrulebis faqti mxo-
lod mowmeTa CvenebebiT ar SeiZleba dadgindes. amasTan,
sakasacio palatam ganmarta, rom valdebulebis Ses-
rulebis miRebis werilobiTi dokumenti aucilebeli
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araa, rodesac valdebulebis Sesruleba ar iwvevs da-
vas an valdebulebis Sesruleba vlindeba obieqturi
garemoebebidan, an kreditoris konkludenturi moq-
medebebidan, an, Tu kreditori aRiarebs iseTi garemo-
ebis arsebobas, romelic pirdapir Tu arapirdapir mi-
uTiTebs valdebulebis Sesrulebaze.

sakasacio palatam miiCnia, rom mtkicebis tvirTis ga-
nawilebis saerTo wesidan gamomdinare (ssk-is 102-e mux-
lis pirveli nawili), mocemul SemTxvevaSi, movalem unda
daamtkicos is garemoeba, romelzedac igi amyarebs Tavis
Sesagebels, kerZod, moqmedebda Tu ara mesame piri mova-
lis davalebiT, anu Seasrula Tu ara man movalis saxeliT
valdebuleba kreditoris winaSe.

sakasacio palatam ganmarta, rom, vinaidan davalebis
xelSekrulebis dasadebad kanoni (sk-is 709-e muxli) ar
iTvaliswinebs specialur formas an gansakuTrebul wess,
is SeiZleba daidos, zepiradac. miTiTebuli normis Tanax-
mad, davalebis xelSekrulebiT rwmunebuli valdebulia,
Seasrulos misTvis davalebuli (mindobili) erTi an ram-
denime moqmedeba marwmuneblis saxeliTa da xarjze. am-
denad, am garemoebebis dadgenisaTvis mowmis Cveneba war-
moadgens dasaSveb mtkicebulebas (ssk-is 102-e muxlis me-
3 nawili).

palatam miiCnia, rom, vinaidan kreditori aRiarebs me-
same pirisagan 5000 aSS dolaris miRebis faqts, im garemo-
ebis damtkiceba, moqmedebda Tu ara es ukanaskneli mova-
lis davalebiT, SesaZlebelia mowmeTa CvenebebiT. im Sem-
TxvevaSi, Tu dadgindeba, rom mowmem 5000 aSS dolari mo-
sarCeles (kreditors) movalis davalebiT gadasca am uka-
nasknelis valdebulebis Sesrulebis mizniT, maSin mova-
les Sesrulebulad unda CaeTvalos valdebuleba 5000 aSS
dolaris nawilSi, xolo sawinaaRmdegos damtkicebis
tvirTi kreditors (mosarCeles) unda daekisros.

SromiT-samarTlebriv davaSi20  dasaqmebulis samuSao-
ze aRdgenis gadasawyvetad erT-erT sakvanZo sakiTxs war-
moadgenda imis garkveva, arsebobda Tu ara is pozicia, sa-
dac dasaqmebuli muSaobda samuSaodan daTxovnamde. saq-
mis masalebis mixedviT mosamarTlis damazustebel SekiT-
xvaze, arsebobda Tu ara bankSi mosarCelis mier gaTavi-

20 susg, saqme  #as-679-650-2016,  13 oqtomberi, 2016 weli.
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suflebamde dakavebuli Tanamdeboba, damsaqmeblis war-
momadgenelma ganmarta, rom arsebobda da, am poziciaze
muSaobda TanamSromeli, romelic xangrZlivi saremonto
samuSaoebis Semdgom ramdenime dRea, Seudga muSaobas.
bankis warmomadgenelma aseve aRniSna, rom gaTavisufle-
bamde mosarCelis mier dakavebul Tanamdebobaze amJamad
sxva piri muSaobda, saStato erTeuli Semcirebulia, iyo
ToTxmeti da aris TerTmeti. sakasacio palatam ganmarta,
rom saproceso miznebisaTvis (ssk-is 93-e da 98-e muxlebi)
warmomadgenlis pozicia miniWebuli uflebamosilebis
farglebSi ganixileba uSualod mxaris poziciad da mas
Tavisuflad daemyareba sasamarTlo. materialuri Tval-
sazrisiT, warmomadgenloba SeiZleba ganxilul iqnes da-
valebis WrilSi (sk-is 709-e da 712-e muxlebi), rac warmo-
Sobs im prezumfciis daSvebis aucileblobas, rom war-
momadgenlis moqmedeba davalebis Sinaarsidan gamom-
dinareobs. aRniSnuli msjelobis fonze sakasacio pala-
tam damsaqmeblis pretenziis sawinaaRmdegod miiCnia, rom
misi warmomadgenlis ganmarteba saStato erTeulis ar-
sebobis Taobaze ssk-is 131-e muxliT gaTvaliswinebu-
li aRiarebaa, romlis sapirispirodac damsaqmebels
araTu dasabuTebuli pretenzia, aramed ssk-is 133-e
muxliT gansazRvruli aRiarebis gamaqarwylebel ar-
cerT garemoebaze ar miuTiTebia, ris gamoc palatam
sadavo Tanamdebobis arseboba dadasturebulad miiC-
nia.

3.3. dumili (Tanxmoba)

mxaris mier meore mxaris mier miTiTebuli faqtobrivi
garemoebebis ignorireba gulisxmobs am faqtis damtki-
cebulad cnobas, Tuki am faqts ar sWirdeba gadamowmeba
kanonis ZaliT.

erT-erT saqmeze21  sakasacio sasamarTlom ganmarta ra
samoqalaqo saproceso samarTalSi moqmedi sadavo gare-
moebebis mtkicebis standarti (romlis mixedviTac yove-
li mxare valdebulia, saTanado mtkicebulebebis wardge-
nis gziT daadasturos sakuTari poziciis siswore da ut-
yuaroba sasamarTlos winaSe. aRniSnuli wesi umetes Sem-

21 susg, saqme #as-843-809-2016, 26 oqtomberi, 2016 weli.
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TxvevaSi gulisxmobs, rom mosarCelem unda waradginos mis
sasarCelo gancxadebaSi miTiTebuli garemoebebis dama-
dasturebeli mtkicebulebebi, xolo mopasuxe, romelic
ar eTanxmeba sasarCelo gancxadebas, mosarCelis argumen-
tebisagan Tavdacvis mizniT, valdebulia, sapasuxo mtki-
cebulebebis wardgeniT gaaqarwylos mosarCelis pozicia)
aRniSna, rom mocemul SemTxvevaSi, mosarCele Tavisi sa-
sarCelo moTxovis gasamyareblad uTiTebs mopasuxis mxri-
dan misi kuTvnili uZravi nivTiT sargeblobaSi xelSeS-
lis faqts, rac imiT gamoixata, rom mopasuxe wlebis gan-
mavlobaSi aqiravebda mosarCelis saxelze aRricxul
farTs misi Tanxmobisa da nebarTvis gareSe. ssk-is 102-e
muxlis ZaliT mopasuxes, sapasuxo SesagebliT sadavod
ar gauxdia aRniSnuli faqti, riTac igi faqtobrivad
daeTanxma sarCelis safuZvels.

sxva saqmeze,22  sadac davis sagans Tanxis dakisreba war-
moadgens, mxareTa Soris sadavo gaxda urTierTobis sa-
marTlebrivi xasiaTi, kerZod, mosarCelesa da mopasu-
xes Soris davalebis xelSekrulebaa Tu erToblivi am-
xanagobis xelSekruleba. sakasacio sasamarTlom miiCnia,
rom, gansaxilvel SemTxvevaSi, saapelacio sasamarTlom
sarCelsa da SesagebelSi gamoTqmul mosazrebaTa gaTva-
liswinebiT daadgina sadavo faqtobrivi garemoebebi (ssk-
is 102-e da 105-e muxlebi) da mopasuxis Segebebuli sasar-
Celo moTxovna nawilobriv safuZvlianad CaTvala. saka-
sacio palatis mosazrebiT, saapelacio sasamarTlom swo-
rad daakvalificira mxareTa urTierToba davalebis xel-
Sekrulebad (sk-is 709-e muxli, xelSekrulebis sagani mo-
pasuxis TanxiT mosarCelis mier sazRvargareTidan avto-
busebis Camoyvana iyo) da rwmunebulis mier marwmuneblis
miTiTebaTagan gadaxvevis motiviT, amave kodeqsis 715-e
muxlis safuZvelze, sworad daakisra Segebebuli sarCe-
lis mopasuxes, rogorc davalebis farglebSi miRebuli
da mindobili moqmedebis SesrulebisaTvis gamouyenebe-
li Tanxebi, ise meore avtobusis SeZenisas gadacemuli
Tanxis daubruneblobiT gamowveuli zianis anazRaureba.
sasamarTlom xelwerili ar miiCnia mxareTa erTobliv saq-
mianobaze SeTanxmebis dasadastureblad, ramdenadac, Ta-
vad mosarCelis miTiTebiT, mowinaaRmdege mxarem daadas-

22 susg, saqme  #as-896-862-2016, 5 ianvari, 2017 weli.
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tura mxolod xelwerilis mis mier Sedgena, romelic sxva
samarTlebriv urTierTobas Seexeboda, Sesabamisad, ro-
gorc erToblivi saqmianobis Taobaze mxareTa SeTanxme-
bis faqtze mimTiTebel mxares, swored mosarCeles eva-
leboda utyuari mtkicebulebebiT am garemoebis dadas-
tureba (ssk-is 102-e muxli). sagulisxmoa is faqti, rom pir-
veli avtobusis Camoyvanis Taobaze mxareTa Soris dava-
lebis samarTlebrivi urTierToba saapelacio sasamar-
Tlom daamyara werilobiT xelSekrulebas, romelsac, bu-
nebrivia, ver gaaqarwylebda mxolod mowmeTa Cveneba, xo-
lo, rac Seexeba meore avtobusis davalebis farglebSi Ca-
moyvanas, es sakiTxi ZiriTadi sarCelis winaaRmdeg war-
dgenil Sesagebelsa da Segebebul sarCelSi iqna miTi-
Tebuli, romelic arc SesagebliT da arc saqmis mom-
zadebis etapze sadavod ar gauxdia mosarCeles (ssk-is
201.4 da 219.1 muxlebi), Sesabamisad, sakasacio palatam
es faqti udavod miiCnia da mis winaaRmdeg wardgenili
pretenziebi ar gaiziara.

erT-erT rezonansul saqmeze23 , sadac davis sagans iZu-
lebis safuZvelze wilis nasyidobis garigebis baTilad
cnoba da wilze sakuTrebis uflebis aRdgena/dabruneba
warmoadgens uzenaesi sasamarTlos didma palatam pirvan-
deli mdgomareobis aRdgenis saxiT, zianis anazRaurebis
moTxovnasTan dakavSirebiT, Seamowma, Tu ramdenad aqar-
wylebda sarCelSi miTiTebul garemoebebs da, aqedan
gamomdinare, zemoaRniSnul daskvnas, mopasuxeTa Se-
sageblebi.

didma palatam ganmarta, rom SejibrebiTobis principi
moicavs mxareTa saqmianobas saqmis faqtobrivi garemoe-
bebisa da mtkicebulebebis sferoSi. moTxovnebis Tu Se-
sageblis faqtobrivi dasabuTeba ekisrebaT Tavad mxare-
ebs. mxareebma TviTon unda gansazRvron, Tu romeli faq-
tebi unda daedos safuZvlad maT moTxovnebs da ra kon-
kretul garemoebebs daemyareba maTi Sesagebeli24 .

palatam aRniSna, rom ssk-is 201-e muxlis me-7 nawiliT
gaTvaliswinebuli Sesageblis warudgenlobis faqti Ta-
visTavad gansazRvravs mtkicebis sagans, radganac mo-

23 saqarTvelos uzenaesi sasamarTlos didi palatis 2017 wlis 2
martis gadawyvetileba. saqme #as-664-635-2016, gv.158. $192.

24 iqve, gv.161, $200.
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sarCele Tavisufldeba sarCelSi miTiTebuli faqte-
bis mtkicebisagan. aRniSnuli garemoeba dauswrebeli ga-
dawyvetilebis gamotanis winapirobacaa. saproceso kanon-
mdeblobiT dadgenilia mopasuxis mier konkretuli Sesa-
geblis wardgenis valdebuleba, kerZod, ssk-is 201-e mux-
lis me-4 nawilis Sinaarsidan gamomdinare, dgindeba,
rom mopasuxe unda Seedavos mosarCelis gamarTul, da-
sabuTebul moTxovnas anu davis gadawyvetisaTvis sa-
marTlebrivad mniSvnelovan faqtobriv garemoebebs,
winaaRmdeg SemTxvevaSi, mosarCelis mier miTiTebuli
faqtebi (da ara misi samarTlebrivi Sexedulebebi) dam-
tkicebulad iTvleba25 .

sasamarTlos azriT, samoqalaqo procesSi mtkicebis
sagani, romelic warmoadgens sadavo materialursamar-
Tlebriv faqtebs, romelzec miuTiTeben mosarCele da
mopasuxe, moTxovnisa Tu Sesageblis dasabuTebis an ga-
qarwylebisaTvis, SeuZlebelia mtkicebiTi saqmianobis ga-
reSe. ssk-is me-4 muxlis pirveli nawili naTeli dadastu-
rebaa imisa, rom mopasuxe valdebulia, saqmis momzadebis
mizniT aqtiurad imoqmedos, rac, upirvelesad, sasamar-
TlosaTvis sarCelze misi werilobiTi mosazrebebis war-
dgenaSi gamoixateba. mopasuxis mier am uflebis ganuxor-
cielebloba, ssk-is 206-e muxlis Sesabamisad, arTmevs mas
uflebas, Seasrulos aseTi moqmedeba am saqmis arsebiTad
ganxilvis dros (anu sasamarTlos sxdomaze mxarisagan
mtkicebuleba ar miiReba). am SemTxvevisaTvis sxva raime
specialur Sedegs kanoni ar adgens26.

sasamarTlom miuTiTa, rom gansaxilvel davaSi erT-
erT mopasuxes, ar warudgenia Sesagebeli, rasac Tavis-
Tavad ukavSirdeba ssk-is 201-e muxliT gaTvaliswine-
buli procesualursamarTlebrivi Sedegi _ sarCelSi
miTiTebuli yvela faqtobrivi garemoeba (maT Soris
iZulebiT garigebis dadebis faqti) udavod da, Sesaba-
misad, damtkicebulad iTvleba masTan mimarTebiT27.

sasamarTlos azriT, mosarCelis mier miTiTebuli
(mosarCelisagan am ukanasknelis nebis sawinaaRmdegod, mo-
iTxovdnen sawarmos wilebis daTmobas, emuqrebodnen pi-

25 iqve, gv.161, $201.
26 iqve, gv.162. $202.
27 iqve, gv.162, $202.
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radad mas da misi ojaxis wverebs, aseve, eubnebodnen, rom
safrTxe Seeqmneboda mosarCelis sxva biznessaqmianobasac)
da mopasuxis mier, erT SemTxvevaSi, Seudavebeli, xo-
lo, meore SemTxvevaSi, arakvalificiurad Sedavebu-
li garemoebebi samarTlebrivad qmnian imis prezum-
fcias, rom mosarCelis sakuTrebis ufleba xelyves
iZulebis gziT28 .

Tavi 4

mtkicebis tvirTis ganawilebis zogadi wesi

kvlevis wina TavebSi aRiniSna, mtkicebis tvirTis gana-
wilebis zogadi wesis, rogorc mxareTa Soris am saproce-
so movaleobis ganawilebis ZiriTadi wesis Taobaze. qve-
moT ganxilulia sasamarTlo praqtika gavrcelebul sa-
marTlebriv davebSi mtkicebis zogad wesTan mimarTebiT.

4.1. sesxis saxelSekrulebo-samarTlebriv davebSi
mtkicebis tvirTis ganawilebis Tavisebureba

sesxis saxelSekrulebo samarTlebrivi urTierTo-
bidan warmoSobil davebze, rogorc wesi, sadavoa ses-
xis xelSekrulebis dadebis, sesxis xelSekrulebaSi mi-
TiTebuli Tanxis msesxeblisaTvis gadacemisa da am uka-
nasknelis mier valdebulebis Sesrulebis faqti. saka-
sacio palatam araerT saqmeze ganmarta sasesxo urTier-
Tobebidan warmoSobil davebSi mtkicebis tvirTis gana-
wilebisa da faqtebis dadasturebis wesis Taviseburebis
Sesaxeb29 . sakasacio sasamarTlom aRniSna, rom davis sag-
nis garkvevis Semdeg samarTalurTierTobis kvalifi-
kaciis momdevno etaps, mxareTa Soris mtkicebis tvir-
Tis ganawileba warmoadgens. modave mxareTa Soris am sap-

28 iqve, gv. 163. $206.
29 sesxTan dakavSirebul davebze mtkicebis tvirTis Sesaxeb

ix.susg, saqme  #as-361-343-2015, 14.12.2015 weli; saqme #as-41-
38-2015, 23.03.2015 weli; saqme #as-115-111-2016;  08 aprili, 2016
weli; saqme #as-1245-1168-2015, 20 maisi, 2016 weli; saqme #as-
74-71-2016, 25 maisi, 2016 weli; saqme #as-938-888-2015, 27 maisi,
2016 weli.
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roceso valdebulebis gamijvnis mizniT, palatam miuTi-
Ta sadavo urTerTobis maregulirebel rogorc materia-
lur, ise saprocesosamarTlebriv normaze, saxeldobr, sk-
is 624-e muxlis me-2 winadadebaze, (zepiri xelSekrule-
bis dros misi namdviloba, ar SeiZleba dadgindes mxolod
mowmeTa CvenebebiT), romelSic swored am saproceso val-
debulebis Sesrulebis Taviseburebebzea yuradReba ga-
maxvilebuli da dadgenilia qcevis imgvari wesi, romlis
Tanaxmad, sesxis xelSekrulebis namdvilobis dadastu-
rebis tvirTi akisria gamsesxebels, xolo valdebule-
bis Sesrulebis tvirTi ki, msesxebels. imave saproceso
valdebulebas akisrebs mosarCeles ssk-is 102-e muxlic,
romelic adgens mxareTa Soris mtkicebis tvirTis ganawi-
lebis zogad wess da mimarTaven im SemTxvevaSi, Tu urTi-
erTobis momwesrigebeli materialur-samarTlebrivi
norma mtkicebis tvirTis gansxvavebul ganawilebas ar
gvTavazobs. am konkretul SemTxvevaSi ki, materialuri
da saproceso normebi TanxvedraSia, radgan gansaxilvel
davaSi isini mtkicebis tvirTis ganawilebis gansxvavebul
wess ar adgenen, rac swored isaa, rom mocemul SemTxveva-
Si, mosarCele, romelic pretenzias acxadebs mopasuxes-
Tan sasesxo urTierTobis (zepiri xelSekrulebis piro-
bebSi) arsebobaze, valdebulia, miuTiTos (mtkicebis sa-
gani) da warmoadginos am urTierTobis sesxad kvalifika-
ciisaTvis aucilebeli mtkicebulebebic (mtkicebis tvir-
Ti).

erT-erT saqmeze30  sasamarTlom aRniSna, rom sesxi
formasavaldebulo garigebas ar warmoadgens, mxareebi
Tavisufali arian xelSekrulebis formis arCevaSi (sk-is
68-e muxli), Tumca udavoa, rom formis arCevis sakiTxi
mtkicebis tvirTze pirdapir da uSualo gavlenas axdens
im SemTxvevaSi, Tu werilobiTi xelSekruleba pirdapir
Seicavs daTqmas Tanxis msesxeblisaTvis gadacemis Tao-
baze. moxmobili normidan gamomdinare SeiZleba iTqvas
isic, rom sesxis xelSekrulebis dadebis faqti, ssk-is 102-
e muxlis me-2 nawiliT gansazRvruli nebismieri dasaSve-
bi mtkicebulebiT, maT Soris mowmis CvenebiT, SeiZleba,
dadasturdes, Tumca, zepiri sesxis dros nivTis gadace-
mis damtkicebis TvalsazrisiT, mxolod es ukanaskneli,

30 susg, #as-1245-1168-2015, 20 maisi, 2016 weli.
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kanonis Tanaxmad, arasakmarisadaa miCneuli. am dros, mow-
meTa CvenebebTan erTad, saWiroa, samoqalaqo saproceso
kodeqsiT gaTvaliswinebuli sxva mtkicebulebebic, maga-
liTad, savalo xelwerilis, piradi mimoweris an raime we-
rilobiTi dokumentis wardgena, romliTac dadasturde-
ba sesxis arseboba. (sk-is 429-e muxli).

msesxeblis mier fuladi valdebulebis Sesrulebis
faqtis dadastureba movalis mtkicebis tvirTia. movalis
mier miTiTebuli faqtis dasaSvebi da gankuTvnadi mtki-
cebulebiT dadasturebis Taobaze sakasacio sasamarTlom
ganmarta, rom samoqalaqo saproceso kanonmdebloba
efuZneba erT-erT umniSvnelovanes mxareTa Sejibrebi-
Tobis saproceso princips, romelic ssk-is me-4 muxliTaa
garantirebuli. aRniSnuli danawesidan gamomdinareobs
amave kodeqsis 102-e muxliT ganmtkicebuli, mxareTa mi-
er saqmisaTvis mniSvnelovani faqtobrivi garemoebebis
mtkicebis standarti, romlis Tanaxmad, TiToeulma mxa-
rem unda daamtkicos garemoebani, romlebzec igi amyarebs
Tavis moTxovnebsa da Sesagebels, am garemoebaTa damtki-
ceba SeiZleba TviT mxareTa axsna-ganmartebiT, mowmeTa
CvenebiT, werilobiTi Tu nivTieri mtkicebulebebiT. saq-
mis garemoebebi, romlebic kanonis Tanaxmad unda dadas-
turdes garkveuli saxis mtkicebulebebiT, ar SeiZleba,
dadasturdes sxva saxis mtkicebulebebiT. amdenad, mi-
TiTebuli saproceso norma gansazRvravs ama Tu im faq-
tis dadasturebisaTvis gankuTvnili mtkicebulebis sa-
xeebs, romlebic mxareebs SeuZliaT, TavianTi moTxovne-
bis dasadastureblad gamoiyenon.

amavdroulad, arsebobs SemTxvevebi, rodesac ka-
nonmdebeli Tavad uTiTebs mxares, konkretuli faqtis
dasadastureblad waradginos materialuri kanon-
mdeblobiT pirdapir gaTvaliswinebuli saxis mtkice-
buleba. aseTi SemTxvevaa mocemuli sk-is 429-e muxlis pir-
veli nawilis SinaarsSi, romlis mixedviT, kreditorma mo-
valis moTxovniT Sesrulebis mTlianad an nawilobriv mi-
Rebis Sesaxeb unda gasces amis damadasturebeli doku-
menti.

miTiTebuli danawesis ZaliT, mxares, romelic konkre-
tul samarTlebriv urTierTobaSi warmoadgens movales,
SesaZlebloba eZleva kreditoris mimarT Sesrulebuli
fuladi valdebulebis dasadastureblad mosTxovos kre-
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ditors Sesrulebuli valdebulebis Sesaxeb werilobiTi
dokumentis _ dasturis gacema. am dokumentis gacemis
moTxovna _ movalis ufleba, xolo misi gacema kredito-
ris uSualo valdebulebaa. miTiTebuli kuTxiT kanonmde-
beli exmareba movales, Seqmnas da miiRos mis mier Sesru-
lebuli fuladi valdebulebis Sesrulebis damadastu-
rebeli utyuari mtkicebuleba. miuxedavad imisa, rom, ssk-
is 105-e muxlis Tanaxmad, sasamarTlosaTvis arcerT mtki-
cebulebas ar gaaCnia winaswar dadgenili iuridiuli Zala
da isini fasdeba yovelmxrivi, sruli da obieqturi gan-
xilvis safuZvelze, sk-is 429-e muxliT gaTvaliswinebu-
li mtkicebulebis wardgenisas movalis poziciis dasabu-
Tebulobis xarisxi Zalian maRalia. meore mxriv, dasaxe-
lebuli norma zRudavs movales da avalebs, sadavo Ses-
ruleba daadasturos swored miTiTebuli saxis mtkice-
bulebiT, winaaRmdeg SemTxvevaSi, misi uflebis ganuxor-
cielebloba mxarisaTvis araxelsayrel samarTlebriv Se-
degs ukavSirdeba.

amave Temis gagrZelebaa sakasacio sasamarTlos msje-
loba erT-erT saqmeze31, sadac sarCeliT moTxovnilia ses-
xad gadacemuli Tanxis dakisreba, mopasuxem ki waradgi-
na, rogorc moTxovnis warmoSobis damabrkolebeli, ise
misi ganxorcielebis Semaferxebeli Sesagebeli da miuTi-
Ta, rom mosarCelisgan danapirebi Tanxa ar miuRia. kasa-
toris (mopasuxis) ZiriTadi pretenziiT mosarCelesTan
sesxis xelSekruleba ar dadebula, radganac am ukanas-
knels mopasuxisaTvis sakuTrebaSi ar gadaucia SeTanxme-
bis sagani _ fuladi Tanxa. sakasacio sasamarTlom axali
gadawyvetilebiT ar daakmayofila sarCeli.

palatam ganmarta, rom sesxis xelSekruleba calmxriv
da realur xelSekrulebas warmoadgens, anu is dadebu-
lad iTvleba da mxares dabrunebis valdebuleba warmoe-
Soba gamsesxeblis mxridan xelSekrulebis sagnis msesxeb-
lis sakuTrebaSi gadacemis momentidan32. Sesabamisad, mar-
tooden, sesxis Sesaxeb SeTanxmeba (arsebiT pirobebze Se-
Tanxmeba) xelSekrulebis sagnis gadacemis gareSe, ar niS-

31 susg, saqme #as-398-371-2017,  6 ivnisi, 2017 weli (aseve saqme
#as-425-408-2016, 6 ivlisi; 2016 weli, saqme #as-209-198-2017,
28 aprili, 2017 weli).

32 susg, saqme #as-361-343-2015, 14.12.2015 weli.
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navs sesxis xelSekrulebis dadebas. radganac sesxis xel-
Sekrulebis namdvilobisa da iuridiuli Zalis aucilebe-
li pirobaa fulis an sxva gvarovnuli nivTis msesxeblis-
Tvis realurad (fizikurad) gadacema, sadavoobis Sem-
TxvevaSi, mxarem unda amtkicos ara mxolod sesxze SeTan-
xmebis arseboba, aramed sesxis sagnis realurad gadace-
mis Sesaxeb faqtobrivi garemoebac.

samoqalaqo saproceso samarTalSi moqmedi mtkicebis
tvirTis samarTliani da obieqturi ganawilebis standar-
tis Tanaxmad, mtkicebis tvirTi ganawilebul unda iqnes
imgvarad, rom mosarCelesa da mopasuxes unda daekisroT
im faqtebis damtkicebis tvirTi, romelTa mtkiceba maT-
Tvis ufro martivi da obieqturad SesaZlebelia. samoqa-
laqo samarTalurTierTobaSi moqmedi mtkicebis tvir-
Tis ganawilebis wesis mixedviT, gamsesxeblis valde-
buleba Semofargleba sesxad gadacemuli Tanxisa da
am Tanxis odenobis mtkicebiT, romelSic pozitiuri
mtkicebis tvirTi Semoifargleba sesxis dafarviT. bu-
nebrivia, kanonmdeblis aseTi damokidebuleba ganpiro-
bebulia valdebulebidan gamomdinare mxareTa mdgomare-
obiT. sesxad gadacemuli Tanxis damadasturebeli doku-
mentis floba aucileblobas warmoadgens gamsesxeblisaT-
vis, radgan man mxolod amgvari dokumentiT SeiZleba, da-
adasturos sesxis realurad dadebisa da misi odenobis
faqti, msesxeblisaTvis ki, raime saWiroeba ar arsebobs,
flobdes da warmoadginos amgvari dokumenti arc samar-
Tlebrivi da arc faqtobrivi TvalsazrisiT. am kuTxiT da-
sabuTebisa da mtkicebis tvirTis mqone mosarCelem gasa-
gebad da damajereblad ver SeZlo sadavo faqtobrivi ga-
remoebis damtkiceba.

4.2. sargeblis marTlzomierebis mtkicebis tvirTi

mosarCelem (gamsesxebelma) moiTxova msesxeblisaT-
vis gasesxebuli ZiriTadi Tanxisa da maT Soris weri-
lobiTi SeTanxmebiT gaTvaliswinebuli sesxisaTvis yo-
velTviuri 5%-iani sargeblis dakisreba. saapelacio sa-
samarTlom gamsesxeblis sarCeli nawilobriv daakmayofi-
la da aRniSna, rom mxareTa mier SeTanxmebuli sargebeli
(TveSi 5%) ewinaaRmdegeboda sajaro wesrigsa da zneobis
normebs, vinaidan mniSvnelovnad aRemateboda komerci-
uli bankebisa da mikrosafinanso organizaciebis mier
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dadgenili sargeblis zRvrul odenobas (sk-is 54-e mux-
li). saapelacio sasamarTlom sesxis sargeblis wliuri
22,5% gonivrul odenobad miiCnia (sk-is 625-e muxli).

sakasacio palata mosarCelis sakasacio saCivris dauS-
veblad cnobis dasabuTebisas daeyrdno ra arsebul sasa-
marTlo praqtikas, aRniSna, rom: `Tu valdebulebis Ses-
rulebis pirobebi unda ganisazRvros xelSekrulebis
erT-erTi mxaris an mesame piris mier, maSin saeWvoobisas
ivaraudeba, rom amgvari gansazRvra unda moxdes samar-
Tlianobis safuZvelze~. am SemTxvevaSi, Sesrulebasa da
sapirispiro Sesrulebas Soris aSkara Seusabamobaa da ka-
satori (sargeblis mimRebi) moqmedebda arakeTilsindi-
sierad: man ar gaiTvaliswina bazarze arsebuli saprocen-
to ganakveTi da mosalodneli riskebi da borotad gamoi-
yena sabazro Zalaufleba. yvela keTilsindisieri da sa-
Rad moazrovne adamiani sesxis wliuri sargeblis 72%-iT
gansazRvras sazogadoebaSi damkvidrebuli zneobrivi
principebis sawinaaRmdego moqmedebad Seafasebda. aqve
unda aRiniSnos, rom sargeblis marTlzomierebis mtki-
cebis tvirTi gamsesxebels awevs sk-is 325-e muxlis pir-
veli da ssk 102-e muxlis pirveli nawilebis Tanaxmad,
rac man ver daamtkica. amrigad, mxareTa Soris dadebuli
xelSekrulebis debuleba, romliTac kasatorma sesxisaT-
vis Seusabamod maRali sargebeli gansazRvra, maSin, ro-
desac ar arsebobda aseTi moqmedebis legitimuri mizani,
ewinaaRmdegeba sazogadoebaSi damkvidrebul zneobriv
Rirebulebebs da, sk-is 54-e muxlis mixedviT, ucilod ba-
Tilia, rac am SemTxvevaSi ar iwvevs mTliani xelSekrule-
bis baTilobas sk-is 62-e muxlis danawesidan gamomdina-
re33.

4.3. pirgasamtexlos odenobis marTlzomierebis
mtkicebis tvirTi

konkretul saqmeze34  miwodebis xelSekrulebis safuZ-
velze mimwodeblis valdebulebas warmoadgenda 90 dRis
vadaSi saqonlis SeTanxmebuli raodenobis miwodeba. xel-

33 susg, saqme  #as-1084-1021-2015, 18 ianvari, 2016 weli; saqme #as-
663-629-2015, 28 ivlisi 2015 weli.

34 susg, saqme #as-896-846-2015,  12 Tebervali, 2016 weli.
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Sekruleba dairRva, valdebuleba nawilobriv Sesrulda.
sasamarTlos azriT, mosarCelis (Semsyidvelis) moTxov-
na, rom, radganac mimwodebelma valdebuleba arajerov-
nad Seasrula, avansis nawili ki jer kidev ar aris dabru-
nebuli da amitom mopasuxes unda daekisros xelSekru-
lebiT SeTanxmebuli mometebuli qonebrivi pasuxismgeb-
loba, pirgasamtexlo ..... lari, aSkarad ewinaaRmdegeba da-
vis samarTlianad gadawyvetisa da monawileTa interese-
bis dacvis princips.

samoqalaqo samarTalSi urTierTobis monawileTa ke-
Tilsindisieri qcevaa prezumirebuli, rac imTaviTve gu-
lisxmobs imis varauds, rom isini TavianT uflebebs ke-
Tilsindisierad axorcieleben (sk-is 8.3 muxli). `ufle-
baTa borotad gamoyenebisagan sxvaTa Tavisuflebas icavs
samoqalaqo kanonebis imperatiuli normebi~ (sk-is 10-e
muxlis mesame nawili). Sesabamisad, mxareTa ufleba, Tavi-
suflad dadon xelSekruleba da Tavisuflad gansaz-
Rvron misi Sinaarsic, absoluturi ar aris. saxelSekru-
lebo debulebebis gansazRvris dros isini valdebulni
arian gaiTvaliswinon zemoaRniSnuli.

 konkretul SemTxvevaSi, Semsyidveli, romelic saxel-
mwifo dawesebulebaa, ekonomikurad ufro Zlieri mxarea
da udavoa, rom swored man gansazRvra da SesTavaza meo-
re mxares xelSekrulebis im debulebis Sinaarsi, romli-
Tac pirgasamtexlos odenoba yovel Tveze avansidan Se-
usrulebeli Tanxis 3%-iT ganisazRvra, avansis miRebis
dRidan Tanxis faqtobrivad dabrunebamde, rac wliuri
36%-ia.

marTalia, am SeTavazebas mimwodebeli daeTanxma, mag-
ram amiT samarTlebrivi suraTi ar icvleba, radganac Sem-
syidveli moqmedebda sk-is 325-e muxlis pirveli nawiliT
dadgenili qcevis wesis sawinaRmdegod (Tu valdebule-
bis Sesrulebis pirobebi unda ganisazRvros xelSekrule-
bis erT-erTi mxaris an mesame piris mier, maSin saeWvoobi-
sas ivaraudeba, rom amgvari gansazRvra unda moxdes sa-
marTlianobis safuZvelze.) da calsaxad arakeTilsindi-
sierad. xelSekrulebiT gansazRvruli mxareTa qonebri-
vi pasuxismgebloba araproporciulia (araekvivalentu-
ria). kerZod, Semsyidvelma sakuTari valdebulebis dar-
Rvevis SemTxvevaSi, pirgasamtexlos zRvruli odenoba ga-
dauxdeli Tanxis 2%-iT gansazRvra, rac miwodebuli sa-
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qonlis Rirebulebis mTlianad gadauxdelobis SemTxve-
vaSi, misTvis mxolod 2009.66 lari iqneboda, maSin, rode-
sac, mopasuxis (mimwodeblis) pasuxismgebloba SeuzRuda-
via; es imaze metyvelebs, rom xelSekrulebis dadebis
dros mimwodeblis neba SezRuduli iyo da mas ar hqonda
SesaZlebloba, xelSekrulebis am nawilSi esargebla sa-
xelSekrulebo TavisuflebiT, anu zegavlena moexdina am
debulebebis Sinaarsze. pirgasamtexlos odenobis mar-
Tlzomierebis mtkicebis tvirTi mosarCeles (Semsyid-
vels) awevs sk-is 325-e muxlis pirveli da ssk-is 102-e
muxlis pirveli nawilebis Tanaxmad, rac man ver gana-
xorciela.

4.4. ganqorwinebis fiqciurobis dadgenis
mtkicebis tvirTi

mosarCele iTxovs uZravi qonebidan wilis mikuTvneba-
sa da Cuqebis xelSekrulebis nawilobriv baTilad cno-
bas, xolo mopasuxe Segebebuli sarCeliT ganqorwinebis
faqtis registraciis dadgenas35. sarCeli ar dakmayofil-
da, Segebebuli sarCeli dakmayofilda. kasatoris (mosar-
Celis) poziciis ZiriTad safuZvels warmoadgens ganqor-
winebis fiqciurobis sakiTxi, rasac mopasuxe uaryofs.

sakasacio sasamarTlom sadavo garemoebis dasadastu-
reblad gamoiyena ra samoqalaqo samarTalsa da saproce-
so samarTalSi moqmedi mtkicebis tvirTis samarTliani
da obieqturi ganawilebis standarti, aRniSna, rom moqme-
di kanonmdebloba TiToeul modave mxares avalebs im ga-
remoebebis mtkicebis valdebulebas, romelTac igi saku-
Tari moTxovnis safuZvlad uTiTebs (ssk-is 102-e muxli).
amasTan, mtkicebis movaleoba gaaCnia im mxares, romelic
ama Tu im faqtis arsebobas amtkicebs da ara mowinaaRmde-
ges, romelic amas uaryofs.

aRniSnulidan gamomdinare, sakasacio sasamarTlom ga-
iziara saapelacio palatis mosazreba, rom swored kasa-
tors (mosarCeles) evaleboda sadavo ganqorwinebis fiq-
ciurobis faqtis dadastureba (rasac mopasuxe ayrdnob-
da Tavis pozicias da uaryofda ganqorwinebis fiqciuro-
bas), rac man saTanadod ver ganaxorciela.

35 susg, saqme #as-749-717-2016, 12 oqtomberi, 2016 weli.
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4.5. nasyidobis xelSekrulebis dadebisa da
nasyidobis sagnis gadacemis dadasturebis

mtkicebis tvirTi

gamyidvelis sasarCelo moTxovnas SemZenis mier nasyi-
dobis safasuris anazRaureba warmoadgens da sarCeliT gam-
yidveli miuTiTebs, rogorc xelSekrulebis dadebis, ise,
am xelSekrulebis obieqtis (navTobproduqtebis) SemZeni-
saTvis gadacemis faqtze36. sarCelis winaaRmdeg wardgeni-
li moTxovnis gamomricxveli SesagebliT mopasuxem sadavo
gaxada xelSekrulebis dadebisa da saqonlis miRebis faq-
tic. sakasacio sasamarTlom dauSveblad cno ra gamyidvelis
sakasacio saCivari, miuTiTa, rom SemZenis mimarT sapasuxo Ses-
rulebis moTxovnis uflebas (sk-is 369-e muxli) gamyidvelis
mxridan nivTze namdvili uflebis gadacemis faqti ganapi-
robebs, romelic, mocemul SemTxvevaSi, Sedavebulia, Sesa-
bamisad, ssk-is 102-e muxlis pirveli nawilis ZaliT, gam-
yidvelis mier movaleobaTa jerovani Sesrulebis faq-
tis mtkicebis tvirTi Tavad mas ekisreba. gasaTvaliswi-
nebelia is garemoeba, rom nasyidobis sagani ar warmoadgens
uZrav nivTs da sk-is 183-e muxlisagan gansxvavebiT, mis Tao-
baze dadebuli garigeba formaTavisufalia, amasTan, arc saq-
mis masalebiT araa dadasturebuli mxareTa SeTanxmeba ga-
rigebis werilobiTi formis dacvaze (sk-is 68-e muxli), rac
im daskvnis safuZvels iZleva, rom nasyidobis samarTleb-
rivi urTierTobis warmoSobis mtkiceba dasaSvebia ssk-is
102-e muxlis me-2 nawiliT gaTvaliswinebuli nebismieri mtki-
cebulebiT. gansaxilvel SemTxvevaSi, mxolod eleqtronu-
li navTobproduqtebis specialuri sagadasaxado angariS-
faqturis (nsafi) wardgeniT mosarCelem, rogorc gamyid-
velma, sakuTari valdebulebis-SemZenisTvis nasyidobis sag-
nis gadacemis faqti ver daadastura.

4.6. nivTis naklis dasabuTebis mtkicebis tvirTi

mosarCelem (myidvelma) gamyidvels mosTxova pirgasam-
texlos gadaxda im safuZvliT, rom nasyidobis sagani ar
Seesabameboda SeTanxmebul xarisxs37. sasamarTlom ar da-
akmayofila moTxovna da aRniSna, rom orive mxare mewarme

36 susg, saqme #as-671-642-2016, 20 ianvari, 2017 weli.
37 susg, saqme #as-854-804-2015, 7 marti, 2016 weli.
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subieqtia. nivTis naklis dasabuTebisa da mtkicebis
tvirTis matarebelia myidveli (ssk-is 102-e muxlis
pirveli nawili). is valdebuli iyo, dasaSvebi mtkicebu-
lebebis wardgeniT daesabuTebina nivTobrivi naklis sa-
qonlis gadacemis droisaTvis arsebobis faqti. man gasa-
gebad da damajereblad ver gaaqarwyla misive iniciati-
viT Catarebuli sasaqonlo eqspertizis daskvna da ver
daamtkica, rom Sesruleba nakliani iyo. gamyidvels ar da-
urRvevia valdebuleba. man miawoda myidvels SeTanxme-
buli xarisxis saqoneli, amitomac myidveli valdebuli
iyo, daTqmul vadaSi gadaexada misi Rirebuleba (sk-is 477-
e muxlis meore nawili), rac man ar Seasrula.

4.7. nivTobrivi naklis mqone nivTis miRebis faqtis
mtkicebis tvirTi

damqiravebels uari eTqva Segebebuli sarCelis dakma-
yofilebaze, romliTac gaweuli remontis xarjebis, ro-
gorc aucilebeli xarjebis anazRaurebas iTxovda im sa-
fuZvliT, rom ver SeZlo mtkicebis tvirTis realizacia38 .
sakasacio sasamarTlom gaiziara saapelacio palatis das-
kvna, rom damqiravebels unda emtkicebina gamqiraveblis
mxridan nivTobrivi naklis mqone nivTis miRebis faqti.
aseve, is garemoeba, rom naklis Taobaze man nivTis mesa-
kuTres droulad Seatyobina da, am ukanasknelis mier nak-
lis gamosworebaze uaris Tqmis gamo, naklis aRmofxvris
mizniT, Tavad gaswia aucilebeli xarji.

4.8. mtkicebis tvirTi moCvenebiTi garigebis dros

moCvenebiTi garigeba formalurad Seesabameba kanonis
moTxovnebs, magram nebis nakli misi aranamdvilobis gamo,
warmoadgens im arsebiTi xasiaTis nakls, rac gamoricxavs
samarTlebriv Sedegs. Sesabamisad, is faqti, romelic mi-
uTiTebs sadavo garigebis mxareTa nebis gamovlenis
aranamdvilobaze, unda daamtkicos man, visac miaCnia,
rom mosaCveneblad dadebuli garigebiT Seilaxa misi
ufleba39.

38 susg, saqme #as-797-764-2016,  3 oqtomberi, 2016 weli.
39 susg, 11.11.2015, saqme #as-862-812-2015,  saqme #as-474-455-2016,

7 ivlisi, 2016 weli.
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4.9. mtkicebis tvirTi nardobis saxelSekrulebo
davebSi

nardobis saxelSekrulebo-samarTlebriv davebTan da-
kavSirebiT arsebobs myari sasamarTlo praqtika, romli-
Tac Sesrulebuli samuSaos moculobis damtkiceba
evaleba menardes. nardobis momwesrigebeli normebi ssk-
is me-3, me-4 da 102.1. muxlebiT dadgenili wesidan raime
saxis gamonakliss ar iTvaliswinebs40.

sasamarTlom samedicino dawesebulebasa da sadazRve-
vo kompanias Soris am ukanasknelis beneficiarebisaTvis
gaweuli samedicino momsaxurebis xelSekruleba nardo-
bad daakvalificira da mtkicebis tvirTi, ssk-is 102.1. mux-
lis Sesabamisad, zogadi wesiT gaanawila.

erT-erT davaSi41  samedicino dawesebuleba (mosarCe-
le) sadazRvevo kompaniisgan (mopasuxisgan) moiTxovs am
ukanasknelis beneficiarebisaTvis gaweuli samedicino
momsaxurebis anazRaurebas. qvemdgomi sasamarTloebis
mier sarCeli dakmayofilda, sadazRvevo kompaniam sada-
vod gaxada mxareTa Soris mtkicebis tvirTis ganawileba
da aRniSna, rom momsaxurebis xarisxis, agreTve, samedi-
cino aucileblobis Cvenebis mtkicebis tvirTi ekisreba
samedicino dawesebulebas. mkurnalobis taqtikisa da
mkurnalobis sqemis sisworis, samedicino dawesebulebis
protokolebisa da samedicino gaidlainebis ganuxrelad
dacvis damadasturebeli mtkicebulebebi unda warmoed-
gina momsaxurebis gamwevs. sakasacio palatis mosazrebiT,
samedicino SecdomiT moqalaqis sicocxlisa da janmrTe-
lobisaTvis zianis miyenebis gamo, samoqalaqosamarTleb-
riv davebSi, iseve, rogorc yvela deliqtur valdebule-
baSi, dadgenil unda iqnes zianis Semadgenlobis Semdegi
niSnebi: ziani, marTlwinaaRmdegoba, brali da mizezobri-
vi kavSiri. amasTan, TiToeuli am komponentis Tavisebu-
reba samedicino saqmianobis xasiaTiT ganisazRvreba. Ti-
Toeuli am komponentis zianis anazRaurebis moTxovna eqi-
mis an saavadmyofos mimarT pacients SeiZleba warmoeS-

40 susg, saqme #as-67-64-2016, 18 marti, 2016 weli; #as-1227-1150-
2015,  17 maisi, 2016 weli.

41 susg, saqme #as-1206-1166-2016, 24 Tebervali, 2017 weli; saqme
#as-188-177-2017, 21 aprili, 2017 weli.
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vas, rogorc xelSekrulebidan, aseve, deliqturi norme-
bidan (damfuZnebeli norma _ sk-is 1007-e muxli; damxmare
normebi: saqarTvelos kanoni `janmrTelobis dacvis Sesa-
xeb~ da saqarTvelos kanoni ̀ pacientis uflebebis Sesaxeb~).
moTxovnis damfuZnebeli normis mixedviT, marTlsawi-
naaRmdego qmedebad miiCneva samedicino dawesebule-
bis araswori diagnostika da mkurnaloba, ramac gamo-
iwvia ziani. pacients zianis anazRaurebis ufleba aqvs im
SemTxvevaSi, Tu: 1. samedicino saqmianobis mizani miRweu-
li ar aris (adamianis janmrTelobis aRdgena da sicocxlis
SenarCuneba) da 2. medicinis muSakis qmedeba ar Seesabame-
ba samedicino maCveneblebs. arsebuli sasamarTlo praq-
tikiT faqtebze miTiTebis tvirTisa da maTi damtkice-
bis tvirTi ekisreba procesis monawile im mxares, ro-
melic iTxovs miyenebuli zianis anazRaurebas, maSasa-
dame, dazaralebuls.42  gansaxilveli urTierToba ki, mi-
ekuTvneba sxva samarTalurTierTobas, saxeldobr, mxa-
reTa Soris sadavoa ara zianis anazRaureba deliqtu-
ri samarTalurTierTobidan gamomdinare, aramed val-
debulebis Sesruleba nardobis samarTlebriv urTi-
erTobidan gamomdinare da samedicino dawesebulebis
moTxovna, aunazRaurdes sadazRvevo kompaniis benefi-
ciarebisaTvis gaweuli momsaxurebis Rirebuleba, un-
da Semowmdes sk-is 629-e muxliT dadgenil wanamZRvreb-
Tan da ara sk-is 1007-e muxlis winapirobebTan mimarTe-
biT. kasatoris mosazrebas mxareTa Soris mtkicebis tvir-
Tis analogiur wesze dayrdnobiT ganawilebis Sesaxeb, ar
gaaCnia vargisi samarTlebrivi safuZveli. sakasacio pala-
tam aRniSna, rom im viTarebaSi, rodesac udavoa momsaxu-
rebis gawevis faqtobrivi garemoeba da misi Rirebulebis
anazRaurebis valdebulebis Seusrulebloba, xolo mo-
pasuxe moTxovnis Semwyvet Sesageblad momsaxurebis xa-
risxze, xarjebis araefeqturobasa da samedicino Care-
vis marTebulobaze apelirebs, warmoSobili moTxovnis
Semwyveti garemoebebis dadasturebis mtkicebis tvir-
Ti ekisreba am garemoebaze mimTiTebel mxares _ sadaz-
Rvevo kompanias.

42 susg, #as-874-1146-05, 14 seqtemberi, 2005 weli; #as-260-244-
11, 27 ivnisi, 2011 weli.
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4.10. mtkicebis tvirTi meuRleTa
saerTo valebis gayofisas

erT-erT saqmeze43  meuRleTa Soris davis sagani saer-
To qonebis gayofasTan erTad saerTo valebis gayofaa. gan-
saxilvel SemTxvevaSi, im garemoebis damtkicebis tvir-
Ti, rom bankidan aRebuli krediti srulad an nawilob-
riv moxmarda ojaxis saerTo interesebs, unda gadana-
wildes samoqalaqo samarTalsa da samoqalaqo sapro-
ceso samarTalSi aRiarebuli mtkicebis standartiT.
sakasacio sasamarTlom erT-erT gadawyvetilebaSi moce-
muli ganmartebis safuZvelze aRniSna, rom: mocemul Sem-
TxvevaSi, im garemoebaze apelireba, rom, vinaidan meuR-
leTa mier qorwinebis ganmavlobaSi SeZenili qoneba war-
moadgens maT saerTo qonebas (TanasakuTrebas), garda ka-
noniT gaTvaliswinebuli gamonaklisisa (sk-is 1158-e mux-
li.), xolo meuRleTa saerTo valebi, maT Soris iyofa sa-
erTo qonebaSi TiToeulis kuTvnili wilis Tanazomierad
(sk-is 1169-e muxli) da valebis gamo meuRleTa saerTo qo-
nebidan gadaxdevineba SeiZleba maSin, Tu sasamarTlo da-
adgens, rom, rac valdebulebiT iyo miRebuli, gamoyene-
bulia, mTeli ojaxis saerTo interesebisaTvis (sk-is
1170.2.-e muxli). sakasacio palatis mosazrebiT, es ar
iZleva varaudis safuZvels, rom konkretul SemTxve-
vaSi, erT-erTi meuRlis mier sesxad aRebuli Tanxis mi-
zans upirobod warmoadgenda misi moxmareba ojaxis sa-
erTo interesebisaTvis. sakasacio palatam aRniSna, rom
sk-is 1158-e muxliT mowesrigebulia meuRleTa mier qor-
winebis ganmavlobaSi SeZenili qonebis samarTlebrivi re-
Jimi. praqtikulad, normiT ganisazRvreba drois gansaz-
Rvrul monakveTSi (qorwinebis ganmavlobaSi) SeZenili qo-
nebis sakuTrebis sakiTxi, xolo am konkretul SemTxveva-
Si, sadavoa sesxis dabrunebaze valdebul pirTa wre. es sa-
kiTxi samarTlebrivad wesrigdeba sk-is 1169-e, 1170-e
muxlebiT, romlebic faqtebis prezumirebas, ar Sei-
cavs gamsesxeblis sasargeblod da meuRleTa saerTo
qonebidan sesxis dafarvis miznebisaTvis materialur-
samarTlebrivi TvalsazrisiT, mtkicebis tvirTis ga-
nawilebis specialur wesze (mtkicebis standartze) ar

43 susg, saqme #as-605-579-2016 17 Tebervali, 2017 weli.
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miuTiTebs. amdenad, mocemuli davis gadawyvetisas mxa-
reTa Soris mtkicebis tvirTis ganawilebis 102-e mux-
liT dadgenili qcevis wesiT xelmZRvaneloba marTe-
bulia da saprocesosamarTlebrivi TvalsazrisiT ka-
noni ar darRveula44.

4.11. mtkicebis tvirTi samezoblo davebSi

erT-erT saqmeSi45  mosarCele sadavod xdida misi kuT-
vnili miwis nakveTis mxares mopasuxis mier mowyobili Ri-
obebidan momdinare arsebiTi xasiaTis zemoqmedebas, rac,
misi mtkicebiT, dauSvebel xelyofas warmoadgenda. sasa-
marTlos SefasebiT, konkretul SemTxvevaSi, dauSvebe-
li xelyofis damtkicebis tvirTi mosarCelis mxareze iyo,
romelmac saTanado, samarTlebrivad vargisi mtkicebu-
lebebiT ver uzrunvelyo sakuTari moTxovnis safuZvli-
anobis damtkiceba. mosarCelem ver miuTiTa im faqtebze
da maT damadasturebel mtkicebulebebze, romlebiTac
damtkicdeboda, Tu ras niSnavda mopasuxis kuTvnili uZ-
ravi qonebidan, romelic mxareTa mijnazea, mosarCelis
mezoblad ganTavsebuli sakuTrebis obieqtze imTaviTve
aSkara dauSvebeli xelyofa.

sakasacio sasamarTlom aRniSna, rom negatoruli sar-
Celis dakmayofileba damokidebulia iseTi faqtobri-
vi garemoebebis damtkicebaze, romelic mosarCelis,
rogorc nivTis mesakuTris, mtkicebis tvirTs ganekuT-
vneba da, unda dadasturdes sk-is 176-e muxliT dadgeni-
li winapirobebi. kerZod, dadgindes, rom sxvisi ukanono
moqmedebiT dauSveblad aris xelyofili mesakuTris uf-
leba da es imTaviTve aSkaraa.

sk-is 176-e muxliT dadgenil `dauSvebel xelyofaSi~
igulisxmeba nagebobis imgvari eqspluatacia, romelic sa-
mezoblo zemoqmedebis Tmenis valdebulebis kanoniT
dadgenil farglebs scildeba da mezobeli miwis nakve-
Tis mesakuTris uflebebs xelyofs, rac imTaviTve aSka-
raa. sakuTrebis uflebis SemzRudveli dasaxelebuli
normiT, romelic samezoblo samarTlis momwesrigebel
normaTa Soris yvelaze imperatiulia da iuridiuli Se-

44 susg, saqme #as-516-489-2015, 17.06.2015 weli.
45 susg,  saqme #as-368-352-2016, 21 oqtomberi, 2016 weli.
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degis mixedviT, 175-e muxlze maRlac dgas, mesakuTrisa-
gan iTxovs ori winapirobis arsebobis damtkicebas: `da-
uSvebeli xelyofa~ da `es imTaviTve aSkaraa~. kanonmde-
belma iqidan gamomdinare, rom sakuTrebis uflebis
SezRudva SesaZlebelia mezobel miwis nakveTebze ise-
Ti Senobebis aSenebiT an ukve aSenebulis akrZalviT,
mesakuTres daakisra tvirTi, xolo es ukanaskneli un-
da uTiTebdes ara zemoqmedebis Sesaxeb (rac sk-is 175-e
muxliT dadgenil SemTxvevebs moicavs), aramed iseT aS-
kara da dauSvebel xelyofaze, romelic imTaviTve
TvalsaCino, aSkaraa da misi damtkiceba realurad Se-
saZlebelia jerovani mtkicebulebis wardgenis an mya-
ri prezumfciis safuZvelze, rac TiToeul konkretul
SemTxvevaSi sasamarTlos kvlevisa da Sefasebis saga-
nia.

saapelacio sasamarTlos mier dadgenili faqtebis sa-
fuZvelze, mosarCeles ar miuTiTebia iseT garemoebaze,
rac sakasacio sasamarTlos miscemda SesaZleblobas, sa-
kuTrebis dauSvebel aSkara xelyofad Seefasebina gansa-
xilveli dava46.

sxva saqmeze47,  sadac mosarCeleTa moTxovna wylis avzis
SekeTeba da avzidan wyliT sargeblobaSi mopasuxeTa mxri-
dan xelSeSlis aRkveTaa, mxareTa Soris mtkicebis tvirTis
ganawilebis standartis gaTvaliswinebiT, dadgenili faq-
tebis safuZvelze, sakasacio sasamarTlom ganmarta, rom mo-
sarCelis moTxovnis safuZveli gamomdinareobs sk-is 180-e
muxlidan da mis mier miTiTebuli da dadasturebuli faq-
tebi, rom bunebrivi wyaros saTavidan wyalmomaragebis qse-
li moewyo jer kidev maSin, rodesac miwa saxelmwifo sakuT-
rebaSi iyo, xolo mopasuxis miwis nakveTi aris is aucilebe-
li gza, romelic uzrunvelyofs mosarCeleTa aucilebel
kavSirs sasicocxlod mniSvnelovani wylis resursis jero-
vani gamoyenebisaTvis, mopasuxem ver gaaqarwyla.

4.12. mtkicebis tvirTi SromiT-samarTlebriv davebSi

sagulisxmoa, rom SromiT-samarTlebriv davebSi, sadac
sakiTxi samuSaodan daTxovnis marTlzomierebas exeba,
mtkicebis tvirTi e.w. specialuri wesiT nawildeba. (aR-

46 susg, #as-413-396-2016, 15.07.2016 weli.
47 susg, #as-871-838-2016, 28 aprili, 2017 weli.
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niSnulze miTiTebulia qvemoT).
sakasacio palatis ganmartebiT, saqmeSi, sadac da-

vis sagani mosarCelis adre dakavebuli Tanamdebobis
tolfas Tanamdebobaze aRdgenaa, saqarTvelos uzena-
esi sasamarTlos mier dadgenili erTgvarovani sasa-
marTlo praqtikis Tanaxmad, tolfas Tanamdebobaze
aRdgenis moTxovnisas, tolfasi Tanamdebobis arsebo-
bis mtkicebis tvirTi (zogadi wesis Sesabamisad) moT-
xovnis avtors (mosarCeles) unda daekisros da ara moT-
xovnis adresats48.

Tavi 5

mtkicebis tvirTis ganawilebis specialuri
(kerZo) wesi

rogorc zemoT araerTgzis aRiniSna, samarTalwarmoe-
baSi moqmedebs mtkicebis tvirTis ganawilebis ori Ziri-
Tadi wesi: zogadi wesi, romelic, ssk-is 102-e muxlis Ta-
naxmad, ekisreba TiToeul mxares da specialuri wesi, ro-
melsac Tavad gamosayenebeli materialuri an saproceso
norma awesebs. mtkicebis tvirTis ganawilebis specia-
luri wesi ZiriTadad mtkicebulebiT prezumfciebs em-
yareba. Tumca aris SemTxvevebi, roca mtkicebis tvir-
Ti mxareTa Soris kanonis danawesis mixedviT gansxva-
vebuli wesiT nawildeba, ise rom prezumfcia ar vlin-
deba.

saqarTvelos samoqalaqo saproceso kodeqsi iTvalis-
winebs mtkicebis tvirTis ganawilebis gansxvavebul (e.w.
inovaciur) wess, warmoebis iseTi saxeebis dros, romelic
Seexeba reketuli qonebis, Tanamdebobis piris, qurduli
samyaros wevris, adamianiT movaWris, narkotikuli saSua-
lebis gavrcelebis xelSemwyobis an saqarTvels sisxlis
samarTlis kodeqsis 194-e muxlis mesame nawilis `g~ qve-
punqtiT msjavrdebuli piris qonebis CamorTmevasa da sa-
xelmwifosaTvis gadacemasTan dakavSirebuli saqmeebis
ganxilvas.

warmoebis dasaxelebul kategoriaSi mtkicebuleba

48 susg, saqme #as-475-456-2016, 24 ivnisi, 2016 weli.
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garkveuli faqtis dasadastureblad moeTxoveba im mxa-
resac, romelsac am faqtis damtkicebis tvirTi ar ekis-
reba, rac cvlis mxareTa Soris mtkicebis tvirTis ganawi-
lebis manamde dadgenil wess. es niSnavs, rom im faqtis
damtkicebis movaleoba, romelic evaleboda erT mxares,
saboloo jamSi gadaekisreba meore mxares. damtkicebis
tvirTi saqarTvelos samoqalaqo saproceso samarTalSi
aris moZravi, igi araa mudmivad mijaWvuli prezumfciaze.
aRniSnuli tipis samarTalwarmoebaSi prezumfciebi ar da-
iSveba. mtkicebis tvirTi ekisreba swored procesis im mo-
nawile mxares, romlisTvisac ufro advilia mtkicebule-
baTa warmodgena49.

erT-erT saqmeze50, romliTac saapelacio sasamarTlos
gadawyvetilebiT nawilobriv dakmayofilda mosarCele _
saqarTvelos mTavari prokuraturis moTxovna mopasuxis
qonebis dausabuTeblad cnobisa da saxelmwifosaTvis ga-
dacemis Sesaxeb, sakasacio sasamarTlom aRniSna, rom uZ-
ravi qonebis dausabuTeblad miCnevis faqti sasamarTlom
daamyara im garemoebaze, rom am qonebis SeZenisaTvis Se-
sabamisi materialuri saxsrebis qonis faqti mopasu-
xem ver daadastura saTanado mtkicebulebebiT. ssk-is
3563-e muxlis me-5 nawiliT ki, kanonieri Semosavlebis
arsebobis faqtis mtkicebis tvirTi saapelacio sasa-
marTlom mxolod mopasuxes daakisra.

sakasacio sasamarTlom gaiziara mopasuxis preten-
zia saapelacio sasamarTlos mier mxareTa Soris mtki-
cebis tvirTis arasworad ganawilebisa da saqmis gare-
moebebis calmxrivad Sefasebis Taobaze. sakasacio sasa-
marTlos SefasebiT, prokuroris sarCeli unda dafuZne-
boda samoxeleo danaSaulis Cadenis Sedegad moxelis, misi
axlo naTesavis an daaxloebuli piris mier sadavo qonebis
mopovebis SeuZleblobis safuZvliani eWvis arsebobas. Ta-
vis mxriv, sarCelis aRZvris droisaTvis moqmedi adminis-
traciuli saproceso kodeqsis 216-e muxliT regulirebu-
li iyo qonebis ukanonod da dausabuTeblad cnobis sakiT-
xi da normis me-2 nawiliT ar yofila gansazRvruli mtki-
cebis zogadi standartisagan (TiToeulma mxarem unda da-

49 i. gagua, `mtkicebis tvirTi samoqalaqo saproceso samarTalSi~,
2013, meridiani, gv. 142.

50 susg, saqme #as-586-557-2013, 20 Tebervali, 2015 weli.
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amtkicos garemoebani, romlebzedac igi amyarebs Tavis
moTxovnebsa da Sesagebels) gansxvavebuli wesi. miTiTebu-
li normis Tanaxmad, mosarCele valdebuli iyo, sasamar-
TlosaTvis waredgina mtkicebulebebi mopasuxis qone-
bis ukanonobisa da dausabuTeblobis Taobaze. Tanamde-
bobis piris, misi ojaxis wevris, axlo naTesavis an dakavSi-
rebuli piris qonebas mosamarTle mosarCele mxaris mier
wardgenili mtkicebulebebis Sefasebis safuZvelze cnob-
da dausabuTeblad, Tu saqmiswarmoebis procesSi mopasu-
xe ver warudgenda sasamarTlos qonebis an am qonebis SeZe-
nisaTvis saWiro finansuri saSualebebis kanonieri gziT mo-
povebis an am qonebaze kanonmdeblobiT dadgenili gadasa-
xadebis gadaxdis damadasturebel dokuments.

sakasacio palatam daabruna ra saqme xelaxla gan-
saxilvelad, aRniSna, rom mosarCeles sasamarTlosaT-
vis ar warudgenia arc erTi mtkicebuleba, romelic
daasabuTebda sarCelSi aRniSnul garemoebebs, anu
faqtobrivad sarCelis aRZvris winapiroba mxolod
prokuroris `eWvi~ iyo, romlis safuZvlianobis dama-
dasturebeli mtkicebulebebi mis mier samarTalwar-
moebis arcerT stadiaze ar wardgenila. mosarCele Se-
moifargla imaze miTiTebiT, rom prokuraturis warmoe-
baSi iyo sisxlis samarTlis saqmeebi a. a-Zisa (mopasuxis
Zma) da sxvaTa mimarT, rac mosarCeles aZlevda varaudis
safuZvels, rom sadavo qoneba dausabuTebelia.

palatis miTiTebiT, sadavo qonebis SeZenis droisaTvis
Semosavlis arsebobis faqtis dadasturebis mizniT, mopa-
suxem waradgina mtkicebuleba, romliTac dasturdeba mo-
pasuxis mier miwis nakveTis sakuTrebis faqti, romelzec
gaSenebulia citrusis nargavebi, amaze dayrdnobiT mopa-
suxe amtkicebda, rom mosavals yidda, rac sakmarisi iyo
sadavo qonebis SesaZenad. Tumca sawinaaRmdego mtkicebu-
leba mosarCeles sasamarTlosaTvis ar warudgenia.

5.1. mtkicebis tvirTi da mtkicebulebiTi
prezumfciebi

mtkicebis valdebulebis (tvirTis) ganawilebisa da
mtkicebulebaTa warmodgenis zogad wess arsebiTad cvlis
mtkicebulebiTi prezumfciebi. prezumfciebi samoqala-
qo samarTalwarmoebaSi damtkicebisagan ki ar aTavisuf-
lebs mxares, aramed warmoadgens dapirispirebul mxare-
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Ta Soris damtkicebis tvirTis ganawilebis Sedegs51.
mtkicebis tvirTis ganawilebis safuZvlebs qmnis sa-

moqalaqo samarTalSi gaTvaliswinebuli varaudebi (pre-
zumfciebi), romlebic gamomdinareobs materialuri sa-
marTlis normebidan. normebi, romlebic Seicavs prezum-
fciebs, kanonis pirdapiri miTiTebaa imis Sesaxeb, romel-
ma mxarem konkretulad ra faqtebi unda daamtkicos sa-
moqalaqo procesSi. aRsaniSnavia, rom samoqalaqo samar-
TalSi ar aris prezumfciebis, anu mxareTa Soris mtki-
cebis tvirTis ganawilebis dasrulebuli sistema. rig
SemTxvevaSi, kanoni ar Seicavs pirdapir miTiTebas ima-
ze, Tu romelma mxarem konkretulad ra faqti unda da-
amtkicos an, romeli faqtebis damtkicebis safuZvel-
ze warmoiSoba varaudi sxva faqtebis arseboba-arar-
sebobis Sesaxeb. mxareTa Soris mtkicebis tvirTis ga-
nawilebis zogierT wess adgens sasamarTlo praqtika,
rac avsebs kanonmdeblobaSi arsebul xarvezs52.

prezumfcia warmogvidgeba, rogorc mtkicebis saSua-
leba, `prezumfciebis arseboba saWiroa imisaTvis, rom ur-
TierTobis monawileebi gaurkvevel, bundovan mdgomare-
obaSi ar aRmoCdnen da maTi samarTlebrivi statusi haer-
Si ar iyos gamokidebuli53~.

5.1.1. mtkicebis tvirTi da mtkicebulebiTi
prezumfciebi savindikacio davebSi

miuxedavad imisa, rom savindikacio sarCelebis ganxil-
visas kanonismieri prezumfciis gamoyenebis Tvalsazri-
siT, arsebobs uzenaesi sasamarTlos stabiluri, erTgva-
rovani praqtika. mainc gvxvdeba SemTxvevebi, roca nivTis
mesakuTresa da mflobels Soris mtkicebis tvirTis gana-
wilebasTan dakavSirebiT garkveulwilad araerTgvarova-
ni midgomaa.

erT-erT saqmeze54  mosarCelem vindikaciuri sarCeliT

51 T. liluaSvili, „samoqalaqo saproceso samarTali“, 2005,
Tbilisi, gv. 229.

52 i.gagua, mtkicebis tvirTi samoqalaqo saproceso samarTalSi,
2013, meridiani, gv. 146,153.

53 l.Wanturia, `Sesavali samoqalaqo samarTlis zogad nawilSi~,
Tb, 1997, gv.160.

54 susg, saqme #as-690-661-2016, 1 seqtemberi, 2016 weli.
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moiTxova sajaro reestrSi mis sakuTrebad aRricxuli uZ-
ravi qonebis gamoTxova mopasuxeTa ukanono mflobelo-
bidan. sakasacio sasamarTlom miuTiTa, rom stabiluri
praqtikis mixedviT ukanono mflobelobidan nivTis ga-
moTxovis Sesaxeb sarCelis SemTxvevaSi, mtkicebis sagan-
Si Semavali sami elementidan (mosarCelis sakuTrebis uf-
lebis arseboba nivTze; am nivTis mopasuxis mflobelobaSi
yofna; mopasuxis mier nivTis aramarTlzomieri floba)
pirveli oris dadasturebis valdebuleba mosarCeles
ekisreba, xolo mesame elementze mas miTiTebis valde-
buleba gaaCnia, am mxriv sarCeli, rogorc formalur-sa-
marTlebrivi, ise faqtobrivi TvalsazrisiT gamarTulia.
mosarCelem waradgina sajaro reestris amonaweri, rac Se-
exeba mesame elements _ nivTis flobas, mopasuxis mtki-
cebis saganSi Sedis misi flobis namdvili uflebis da-
dastureba (marTlzomieri mflobeli, mesakuTre). sap-
roceso kanonmdebloba adgens mxaris srul uflebas, Se-
jibrebiTobisa da dispoziciurobis farglebSi (ssk-is me-
3 da me-4 muxlebi), Tavisuflad waradginos mtkicebule-
bebi, romlebic, misi SefasebiT, adasturebs poziciis mar-
Tebulobas. mopasuxeebi uTiTeben maTi sakuTrebis uf-
lebis arsebobaze, ra drosac gasaTvaliswinebelia ssk-is
102-e muxlis me-3 nawilisa da materialuri kanonmdeblo-
bis daTqma imis Taobaze, rom sakuTrebis ufleba uZrav
qonebaze sajaro reestris amonaweriT unda dadastur-
des55. sasamarTlom ganmarta, rom qonebaze sanivTo uf-
lebis registraciis pirobebSi, mosarCelis uflebis da-
sacavad arsebobs sk-is 312-e muxliT gaTvaliswinebuli ka-
nonismieri prezumfciis daSvebis aucilebloba imis
Taobaze, rom registrirebuli ufleba utyuari da
srulia, rac mopasuxis sakasacio pretenziis gaziarebas
gamoricxavs.

sxva saqmeze56  vindikaciur sarCelze davisas, sasamar-
Tlom miuTiTa ra sarCelis safuZvlianobisTvis savalde-
bulo faqtobrivi garemoebebis Sesaxeb (mosarCele unda
iyos nivTis mesakuTre, mopasuxe unda iyos nivTis mflo-
beli da mopasuxes ar unda hqondes am nivTis flobis uf-
leba), aRniSna, rom, vinaidan saqmeSi arsebuli mtkicebu-

55 ssk-is 312-e muxli;  susg saqme #as-453-435-2016,  10. 06. 2016 weli.
56 susg, saqme #as-707-677-2016, 23 seqtemberi, 2016 weli.



45

lebebis mixedviT, mosarCelisa da mopasuxis sakuTrebis
ufleba registrirebulia sajaro reestrSi, TiToeuls mi-
niWebuli aqvs unikaluri saidentifikacio kodi (sk-is 311-
312 muxlebi), mopasuxe ar aris sadavo miwis nakveTis ara-
marTlzomieri mflobeli da, Sesabamisad, ar arsebobs vin-
dikaciuri sarCelis dasakmayofileblad savaldebulo
sami winapiroba. am konteqstSi ki, sakasacio sasamarTlom
mxareTa Soris mtkicebis tvirTis gadanawilebis ara mar-
to saprocesosamarTlebriv, aramed materialursamar-
Tlebriv mniSvnelobaze dayrdnobiT daaskvna, rom, mate-
rialuri kanonmdeblobidan gamomdinare, vindikaciuri
sarCelis pirobebSi, swored mosarCeles ekisreba sar-
Celis samive safuZvlis damtkicebis movaleoba, wina-
aRmdeg SemTxvevaSi, ver iqneba aRiarebuli sadavo nivTze
misi moTxovnis marTlzomiereba57.

5.1.2. prezumfcia sadavo Tanxis kuTvnilebis
Sesaxeb mosarCelis sasargeblod

erT-erT saqmeze58  sakasacio sasamarTlom miiCnia, rom
saapelacio sasamarTlom arasworad gaanawila mtkicebis
tvirTi da dauSva fulze sakuTrebis prezumfcia mosar-
Celis sasargeblod. am saqmeze mosarCelem moiTxova mopa-
suxisaTvis Tanxis dakisreba, im safuZvliT, rom mosarCe-
lem sakuTari danazogiT gadawyvita binis SeZena. mxareebi
imyofebodnen araregistrirebul qorwinebaSi. mopasuxis
mier ganxorcielebuli iZulebisa da muqaris gamo bina aRi-
ricxa am ukanasknelis saxelze. saqmis masalebiT dadastur-
da, rom binis safasuri gamyidvels sabanko angariSze mo-
sarCelis mier naRdi Tanxis SetaniT Caericxa. qvemdgomi
sasamarTloebis mier sarCeli ar dakmayofilda, im mosaz-
rebiT, rom mosarCelem ver daadastura gamyidvelisaTvis
Caricxuli Tanxis misadmi kuTvnilebis faqti.

57 savindikacio sarCelebTan dakavSirebiT, ix. susg-ebi #as-1043-
1004-2016, 2016 wlis 12 dekembris ganCineba; #as-901-867-2016,
2016 wlis 9 dekembris ganCineba; #as- 3-3-2016, 2016 wlis 9 martis
ganCineba; #as-1082-1039-2016, 2017 wlis 14 Tebervlis ganCineba;
#as-292-276-2017, 2017 wlis 31 martis ganCineba; #as-358-334-
2017, 2017 wlis 13 aprilis ganCineba, saqme #as-82-78-2017 5 maisi,
2017 weli.

58 susg, saqme #as-184-171-2015, 20 maisi, 2016 weli.
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sakasacio wesiT gasaCivrebuli ganCinebiT saqmeze dad-
genili faqtobrivi garemoebebi ar qmnida Tanxis dabrune-
bis da, Sesabamisad, sarCelis dakmayofilebis sk-is 978-e,
991-e muxlebiT gaTvaliswinebul faqtobriv-samarTleb-
riv safuZvels. saxeldobr, saapelacio palatis mosazre-
biT, im pirobebSi, rodesac uZravi qoneba SeiZina mopasu-
xem, ar dgindeboda, rom realurad uZravi nivTis nasyido-
bisas garigebis erT-erT mxares warmoadgenda mosarCele
da binis gamyidvelisaTvis sabanko operaciiT gadaricxul
Tanxaze vrceldeboda mosarCelis sakuTrebis ufleba,
martooden sabanko operaciaSi mosarCelis monawileoba ki,
ar warmoadgenda sarCelis dakmayofilebisa da mopasuxi-
saTvis am Tanxis dakisrebis sakmaris safuZvels.

sakasacio palatam aRniSna, rom saqmeze dadgenili faq-
tobrivi garemoebis, kerZod, imis gaTvaliswinebiT, rom
Tanxa naRdi angariSsworebis gziT Cairicxa gamyidvelis
angariSze, xolo Semosavlis orderSi Tanxis Semtan pirad
dafiqsirebulia mosarCele _ amoqmedda prezumfcia sa-
davo Tanxis kuTvnilebis Sesaxeb mosarCelis sasargeb-
lod. sasamarTlom ganmarta, rom samarTalwarmoeba-
Si `prezumfciebis~ gavrceleba imiTaa ganpirobebuli,
rom faqtebis garkveuli nawili mtkicebas ar saWiro-
ebs. samoqalaqo procesSi monawileobs ori erTmaneTi-
sadmi dapirispirebuli mxare _ mosarCele da mopasu-
xe, Sesabamisad, erTi nawili mtkicebis saganSi Semava-
li faqtebisa ivaraudeba mosarCelis sasargeblod, xo-
lo danarCeni nawili _ mopasuxis sasargeblod. is, rac
ivaraudeba, mosarCelis sasargeblod, unda daamtki-
cos mopasuxem, xolo is, rac ivaraudeba, mopasuxis sa-
sargeblod, piriqiT, mosarCelem unda daamtkicos. es
imas niSnavs, rom prezumfciebi sasamarTloSi mtkice-
bis movaleobisagan ki ar aTavisuflebs mxares, aramed
warmoadgens mxareTa Soris mtkicebis ganawilebis sa-
fuZvels. mosarCele valdebulia daamtkicos mtkice-
bis saganSi Semavali garkveuli faqtebis nawili, xo-
lo am faqtebis meore nawili valdebulia daamtkicos
mopasuxem. normebi, romlebic Seicavs prezumfciebs,
warmoadgens kanonis pirdapir miTiTebas imis Sesaxeb,
romelma mxarem konkretulad ra faqtebi unda daam-
tkicos samoqalaqo procesSi. sasamarTlos azriT, gan-
saxilvel SemTxvevaSi, sapirispiro mtkicebis tvirTi,
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romliTac gamoiricxeboda sadavo Tanxaze mosarCelis sa-
kuTrebis ufleba, mopasuxis mxarezea. mopasuxis miTiTe-
buli pozicia sakasacio palatam sarwmunod, miT ufro, mo-
sarCelis sasargeblod moqmedi prezumfciis gaqarwyle-
bis safuZvlad ar miiCnia. sakasacio sasamarTlom daabru-
na ra saqme saapelacio sasamarTloSi xelaxla gansaxilve-
lad miuTiTa, rom mtkicebis tvirTis swori ganawile-
bis pirobebSi gamosakvlevia, mosarCelis sabanko angari-
Sidan gadaricxuli sadavo Tanxis dabrunebis kondiqciis
arseboba, usafuZvlo gamdidrebis maregulirebeli ssk-
iT gaTvaliswinebuli samarTlebrivi safuZvliT.

5.1.3. valdebulebis Sesrulebis prezumfcia

nardobis saxelSekrulebo-samarTlebriv davasTan
dakavSirebiT erT-erT saqmeze59  sasamarTlom mosarCe-
lis (menardis) sasargeblod dauSva valdebulebis Ses-
rulebis prezumfcia. sakasacio palatam ganmarta, rom
valdebulebis Sesrulebis mtkicebis tvirTi, ssk-is 102-
e muxlis Tanaxmad, ekisreba menardes. am wesisagan gamo-
nakliss iTvaliswinebs 102.3 muxli, Tumca amgvari SemTxve-
va, rogorc wesi, materialuri samarTlis normiT unda iyos
mowesrigebuli. sasamarTlos azriT, nardobis mareguli-
rebeli normebi (sk-is 629-e-656-e muxlebi) menardis mier
samuSaos Sesrulebis damadasturebeli specialuri mtki-
cebulebis saxes ar adgens, Sesabamisad, SemkveTis mosaz-
reba forma #2-iT an sxva msgavsi mtkicebulebiT sadavo
sakiTxis damtkicebis Taobaze dausabuTebelia. mis mier
miTiTebuli TiToeuli mtkicebulebiT, bunebrivia, val-
debulebis Sesruleba SeiZleba, dadasturdes, Tumca es
ar gamoricxavs mxaris uflebas, sxva mtkicebulebebze
dayrdnobiT daZlios kanonmdeblobiT dakisrebuli faq-
tis mtkicebis valdebuleba. saproceso miznebisaTvis
araviTar mtkicebulebas winaswar dadgenili Zala ar ga-
aCnia da sasamarTlo maT afasebs erToblivad, Sesabami-
sad, gamoaqvs motivirebuli daskvna ama Tu im faqtis da-
dasturebis kuTxiT (ssk-is 105-e muxli). mocemul SemTxve-
vaSi, menardis mier wardgenili mtkicebulebebi, iZle-
va im prezumfciis daSvebis safuZvels, rom menardem

59 susg, saqme #as-513-490-2016, 21 oqtomberi, 2016 weli.
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marTlac Seasrula miTiTebuli samuSao. prezumirebu-
li faqtis procesualuri Tavisebureba ki isaa, rom misi
gaqarwyleba evaleba im mxares, romlis winaaRmdegac moq-
medebs Tavad es faqti. is garemoeba, rom SemkveTma SesaZ-
loa, SeiZina garkveuli raodenobis armatura, bunebrivia,
ar gamoricxavs mosarCelis (menardis) mier samuSaoebis
Sesrulebas. am TvalsazrisiT prezumfciis gasaqarwyleb-
lad verc is ver gamodgeba, rom menardes ar usargeblia
avansis miRebis uflebiT da samuSaoebis dasrulebis kon-
kretul vadaze ar SesTanxmebia mxares. rac Seexeba mow-
mis Cvenebis Sefasebas, Tavad SemkveTi citirebs, rom mow-
misaTvis Tavdapirveli samuSaoebis menardis mier Sesru-
leba emyareba `misTvis cnobil informacias~ da ara uSua-
lod mowmis mier aRqmul realobas, Sesabamisad, sakasa-
cio saCivarSi miTiTebuli garemoebebi ver aqarwylebs
ssk-is 629-e muxlis Semadgenlobis arsebobis faqts.

5.1.4.fuladi valdebulebis Sesrulebis prezumfcia
mopasuxis sasargeblod

sxva saqmeze60 , sadac davis sagani aseve fuladi valde-
bulebis Sesrulebaa, sasamarTlom mopasuxis sasargeb-
lod fuladi valdebulebis Sesrulebis prezumfciis
daSvebiT stabiluri praqtikisgan gansxvavebiT gaana-
wila mtkicebis tvirTi. mocemul saqmeSi mosarCele _
universiteti mopasuxe-studentisagan moiTxovs mis mi-
er ucxoeTis universitetSi gacvliTi sabakalavro prog-
ramiT gadaxdili studentis swavlis safasuris anazRau-
rebas. mopasuxem moTxovnis damabrkolebeli Sesagebeli
waradgina, im safuZvliT, rom man swavlis safasuri naRdi
angariSsworebiT qarTul universitetSi gadaixada. saa-
pelacio sasamarTlos gasaCivrebuli gadawyvetilebiT
sarCeli ar dakmayofilda.

saapelacio sasamarTlom miiCnia, rom saqalaqo sasamar-
Tlom arasworad gaanawila mtkicebis tvirTi mxareTa So-
ris da aRniSna, rom sk-is 429-e muxlis pirveli nawilis mi-
xedviT, normiT gansazRvruli iuridiuli Semadgenlobis
Sedegad warmoSobil urTierTobaTa dasadastureblad ama-
ve normiT gaTvaliswinebulia Sesrulebis damadasture-
beli dokumentis gacemis piroba, rac udavod gulisxmobs

60 susg, saqme #as-426-403-2014, 9 oqtomberi, 2015 weli.



49

werilobiTi saxis mtkicebulebas da igi gaicema movalis sa-
xelze. valdebulebis Sesrulebis sadavoobis pirobebSi ka-
noniT uzrunvelyofilia movalis SesaZlebloba, amtkicos
valdebulebis Sesruleba. es metyvelebs imazec, rom val-
debulebis Sesrulebis mtkicebis tvirTis matarebeli
mxolod movale SeiZleba iyos. Sesabamisad, ucxoeTis uni-
versitetSi swavlis safasuris gadaxda unda emtkicebina
mopasuxes, romelmac sadavo garemoebebi Sesabamisi mtki-
cebulebiT (werilobiTi mtkicebulebiT _ sagadasaxdo da-
valebiT an/da salaros CekiT) ver daadastura.

sakasacio palatam gaauqma saapelacio sasamarTlos ga-
dawyvetileba da saqme xelaxla gansaxilvelad daabruna
saapelacio sasamarTloSi. palatam gaiziara sasamarTlos
msjeloba, rom Tanxis gadaxdis faqti mxolod mowmis Cve-
nebiT an mxaris ganmartebiT, ar SeiZleba dadasturdes (ssk-
is 102.3 muxli), Tumca dausabuTeblad miiCnia qvemdgomi
sasamarTlos daskvna, romliTac, mopasuxis mier fuladi
valdebulebis Sesruleba ar SeiZleboda, dadasturebuli-
yo universitetSi swavlis safasuris naRdi angariSswore-
bis wesiT gadaxdis faqtze miTiTebiT, aseve, mosarCelis
mier mopasuxisaTvis studentis statusis SeuCereblobi-
Ta da mis saxelze diplomis gacemiT. sakasacio sasamarTlos
SefasebiT, swored gasaCivrebuli gadawyvetilebiT uar-
yofili, zemoxsenebuli mtkicebulebebis erToblivad Se-
fasebis gziT unda gairkves, saxeze xom ar aris prezumi-
rebuli faqtebi, kerZod, sasamarTlom unda imsjelos, im
pirobebSi, rodesac studentis sazRvargareT swavlebis
dafinansebis valdebuleba universitets ar ekisreboda,
universitetSi daSvebuli iyo, rogorc unaRdo, ise naRdi
angariSsworebis wesiT gadaxda, swavlis ganmavlobaSi mo-
sarCeles ar warudgenia moTxovna mopasuxis mxridan val-
debulebis darRvevis (swavlis safasuris gadauxdeloba an
dagvianebiT gadaxda) Taobaze da mis mimarT ar dgindeba
raime administraciuli zomebis gamoyeneba (studentis
statusis SeCereba/Sewyveta), davalianebis mqone studen-
tebi saswavlo procesSi ar daiSvebodnen da ar gaicemoda
diplomi, xom ar arsebobs imis varaudis safuZveli, rom
ucxoeTis universitetidan gamogzavnili invoisis Se-
sabamisad mosarCelis mier Sesrulebuli tranzaqciis
Tanxa, swored mopasuxis mier universitetSi naRdi an-
gariSsworebis gziT Setanili Tanxa iyo.
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5.1.5. moZrav nivTebze mosarCeleTa sakuTrebis
prezumfcia

sasamarTlom prezumirebulad miiCnia moZrav nivTebze
mosarCeleTa sakuTrebis ufleba. konkretul saqmeze61  sa-
qalaqo da saapelacio sasamarTloebma ar daakmayofiles
sarCeli, romliTac mosarCeleebi mopasuxis _ saqarTvelos
mTavari prokuraturisa da a. q-Zis mimarT qonebis yadaRi-
sagan ganTavisuflebas iTxovdnen, im safuZvliT, rom sa-
samarTlo aRmasruleblis mier a. q-ZisaTvis (mosarCeleTa
Zma da mazli) Sefardebuli sasjelis aRsrulebis mizniT
aRmasrulebelma arasworad daado yadaRa maT moZrav niv-
Tebs. saapelacio palatis daskvniT, mopasuxem sadavo ga-
xada am nivTebze mosarCeleTa kuTvnileba, xolo saqmeSi
am faqtis damadasturebeli saTanado mtkicebuleba mo-
sarCeleTa mier wardgenili ar yofila, palatam miiCnia, rom
mxolod mowmis Cveneba ar aris sakmarisi sadavo faqtis da-
sadastureblad da sarCelis dasakmayofileblad.

sakasacio sasamarTlom ar gaiziara saapelacio pala-
tis daskvna, rom yadaRadadebuli qoneba kasatorebis sa-
kuTrebas ar warmoadgens da axali gadawyvetilebiT, ro-
melic daafuZna `saaRsrulebo warmoebaTa Sesaxeb~ saqar-
Tvelos kanonis me-40 muxlsa da sk-is 158-e da 151-e mux-
lebze, sarCeli daakmayofila.

`saaRsrulebo warmoebaTa Sesaxeb~ saqarTvelos kano-
nis me-40 muxlis pirveli nawilis Tanaxmad, yadaRa SeiZ-
leba, daedos mxolod movalis kuTvnil moZrav qonebas.

sakasacio sasamarTlom miuTiTa, rom sk-is 158-e mux-
lis pirveli nawiliT (nivTis mflobeli aris misi mesakuT-
re. es wesi ar moqmedebs im SemTxvevaSi, roca nivTze sa-
kuTrebiTi urTierTobis xasiaTi vlindeba sajaro rees-
tridan. sakuTrebis prezumfcia ar gamoiyeneba arc Zveli
mflobelis mimarT, Tu man es nivTi dakarga, mohpares an
sxvagvarad gavida igi misi mflobelobidan. sakuTrebis
prezumfcia moqmedebs Zveli mflobelis sasargeblod
mxolod misi mflobelobis periodSi) gaTvaliswinebuli
varaudi (prezumfcia) asaxavs im SemTxvevebs, rodesac
brunvis monawileTaTvis ucnobia mflobelobis ukan

61 susg, #as-1101-1050-2014, 6 Tebervali, 2015 weli; saqme #as-
586-561-2016,  29 ivlisi, 2016 weli; saqme #as-1138-1094-2016  20
ianvari, 2017 weli.
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arsebuli ufleba, xSir SemTxvevaSi ucnobia mflobe-
lis uflebebi, magram samarTlebrivi wesrigi moiT-
xovs, daveyrdnoT mflobelis keTilsindisierebas da
igi, sawinaaRmdegos damtkicebamde, nivTis mesakuTred
miiCnios.

sawinaaRmdegos damtkicebamde mTavari nivTis mesa-
kuTre imavdroulad sakuTvneblis mesakuTredac miiCne-
va. (sk-is 151-e muxli. sakuTvnebeli aris moZravi nivTi,
romelic, Tumca ar aris mTavari nivTis Semadgeneli nawi-
li, magram gankuTvnilia mTavari nivTis samsaxurisTvis,
dakavSirebulia masTan saerTo sameurneo daniSnulebiT,
ris gamoc igi sivrcobrivad mTavar nivTs ukavSirdeba da,
damkvidrebuli Sexedulebis mixedviT, iTvleba sakuT-
vneblad.) sacxovrebel binaSi arsebuli aveji gankuTvni-
lia misi samsaxurisaTvis da dakavSirebulia masTan saer-
To sameurneo daniSnulebiT. sacxovrebeli bina regis-
trirebulia mosarCelis saxelze, Sesabamisad, ivara-
udeba, rom am binaSi ganTavsebuli nivTebis mesakuTre
da keTilsindisieri mflobeli mosarCelea.

sk-is 158-e muxlis pirveli nawiliT calsaxad dad-
genilia, rom nivTze mflobelis uflebamosilebis ara-
marTlzomierebis mtkicebis tvirTi uflebis Semcile-
bels awevs. mocemul SemTxvevaSi, ssk-is 102-e muxlis Ta-
naxmad, saqarTvelos mTavar prokuraturas unda daemtki-
cebina, mosarCelis mflobelobaSi arsebul nivTebze
mflobelis arauflebamosilebisa da am nivTebis mopasu-
xisaTvis kuTvnilebis faqti, rac ar ganxorcielebula.

5.1.6. sasamarTlom im safuZvliT, rom eqsperts
xelSekrulebasa da Sesrulebuli samuSaos miReba-

Cabarebis aqtze xelmoweris mopasuxisadmi
kuTvnilebis sakiTxi kategoriuli daskvniT ar

uaruyvia, dauSva xelmoweris prezumfcia
mosarCelis sasargeblod 62

mxareTa Soris dava nardobis saxelSekrulebo-samar-
Tlebrivi urTierTobidan warmoiSva. mosarCele (menarde)
moiTxovs Sesrulebuli samuSaos sanacvlod mopasuxis
(SemkveTisagan) fuladi valdebulebis Sesrulebas. mopa-

62 susg, saqme #as-898-860-2014, 9 oqtomberi, 2015 weli.
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suxe moTxovnis damabrkolebeli SesagebliT uaryofs
xelSekrulebasa da Sesrulebuli samuSaos miReba-Caba-
rebis aqtze xelmoweras. ssk-is 137-e muxlis me-2 nawilis
(mtkicebulebis warmdgen mxares SeuZlia, sTxovos sasa-
marTlos mtkicebulebebidan sadavo sabuTis amoricxva
da saqmis gadawyveta saqmeSi arsebuli sxva mtkicebule-
bebis safuZvelze. am Txovnis ararsebobis SemTxvevaSi sa-
samarTlo Seamowmebs sabuTis namdvilobas, risTvisac Se-
uZlia, daniSnos eqspertiza, moiTxovos damatebiTi mtki-
cebulebebis warmodgena an gamoiTxovos sxva mtkicebu-
lebebi) safuZvelze mosarCeles dokumentebis saqmidan
amoricxva ar mouTxovia.

Tbilisis saqalaqo sasamarTlom daniSna kaligrafiu-
li eqspertiza sadavo dokumentebze mopasuxe sawarmos
direqtoris xelmoweris arseboba-ararsebobis faqtis
dadgenis mizniT. eqspertizam ver gasca daskvna gamosak-
vlevi xelmoweris mokle, martivi agebulebisa da infor-
maciuli niSnebis simciris gamo. amdenad, xelmoweris si-
yalbe eqsperts ar daudgenia, Sesabamisad, sasamar-
Tlom sadavo mtkicebulebebi (xelSekruleba da miRe-
ba-Cabarebis aqti) saqmeSi arsebul sxva dokumentebTan
erTad Seafasa da sarCeli daakmayofila.

kasatoris (mopasuxis) pretenziis sawinaaRmdegod, rom
sasamarTlom ar daniSna damatebiTi eqspertiza da, ssk-is
102-e muxlis darRveviT, sadavo garemoebis mtkicebis
tvirTi mopasuxes daakisra, uzenaesma sasamarTlom gan-
marta, rom iseT viTarebaSi, rodesac eqsperts xelmowe-
ris adresatisaTvis kuTvnilebis sakiTxi kategoriu-
li daskvniT ar uaruyvia, es garemoeba iZleva mxareTa
mier xelSekrulebaze xelmoweris prezumfciis (vara-
udis) daSvebis safuZvels, romlis gaqarwylebac im mxa-
res ekisreba, romlis winaaRmdegac moqmedebs es vara-
udi, amdenad, sasamarTlos msjeloba, rom mopasuxem ver
waradgina xelSekrulebis namdvilobis gamabaTilebeli
mtkicebulebebi, ar ewinaaRmdegeba ssk-is 102-e muxlis
moTxovnebs da, konkretul SemTxvevaSi, arc sasamarTlos
warmouSobda valdebulebas, daeniSna ganmeorebiTi eq-
spertiza.
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5.1.7. prezumfcia sesxis saxelSekrulebo-
samarTlebriv davebSi

erT-erT saqmeze63  sasamarTlom aRniSna, rom mosarCe-
lis (gamsesxeblis) mier sesxis xelSekrulebis namdvi-
lobis dadasturebis SemTxvevaSi da valdebulebis Se-
usruleblobis Taobaze misi miTiTebis pirobebSi moq-
medebs prezumfcia, rom mopasuxes (msesxebels) valde-
buleba (sesxis dabruneba) Sesrulebuli ar aqvs. amde-
nad, sesxis xelSekrulebis namdvilobis dadasturebis
tvirTi akisria mosarCeles (gamsesxebels). mxolod am
SemTxvevaSi moqmedebs prezumfcia msesxeblis (mopasu-
xes) mier valdebulebis Seusruleblobis Taobaze. am
prezumfciis gaqarwylebis tvirTi (valdebulebis Ses-
rulebis tvirTi) akisria msesxebels (mopasuxes).

sk-is 624-e muxlis me-2 winadadebaSi zustad am mtki-
cebis tvirTisa da mtkicebis saganSi Semavali sasesxo ur-
TierTobasTan dakavSirebuli faqtebis dadasturebis Ta-
viseburebazea gamaxvilebuli yuradReba. gansaxilveli
danawesi zRudavs mxareebs ara garigebis formis, aramed
mtkicebiTi saSualebebis arCevanSi.

mocemul SemTxvevaSi, sakasacio sasamarTlom ar daak-
mayofila sarCeli im safuZvliT, rom mosarCelem ver da-
adastura mopasuxesTan sesxis saxelSekrulebo-samar-
Tlebrivi urTierTobis arseboba.

5.1.8. prezumfcia rwmunebulis (mosarCelis)
sasargeblod

mosarCele-rwmunebuli mopasuxe-marwmuneblisgan mo-
iTxovs SeTanxmebuli gasamrjelos anazRaurebas64. mopa-
suxis ganmartebiT, davalebis xelSekrulebaSi mxareebi
gasamrjeloze ar SeTanxmebulan.

sakasacio sasamarTlos ganmartebiT, davalebis xel-
SekrulebebSi gasamrjeloze mxareebis SeTanxmebis arar-
sebobis miuxedavad, maT Soris warmoSobili urTierToba
mxolod gasamrjeloTi aris mosalodneli. Sesabamisad, sa-
kasacio sasamarTlom ar gaizira kasatoris (mopasuxis) mo-
sazreba imis Taobaze, rom werilobiTi formiT davalebis

63 susg, saqme #as-929-891-2014,   22 aprili, 2015 weli.
64 susg, #as-739-707-2014,  10 seqtemberi, 2015 weli.
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xelSekrulebis dadebisas gasamrjelos gauTvaliswineb-
loba niSnavs mxareTa Soris usasyidlo urTierTobis ar-
sebobas. kanoni, am mosazrebis sawinaaRmdegod, adgens
aseT viTarebaSi gasamrjelos gansazRvris kriteriumebs.

gansaxilvel SemTxvevaSi, mxareTa Soris warmoSobili
iyo grZelvadiani urTierToba, romelic iTvaliswinebda
mogebis miRebis mizniT mravalsarTuliani sacxovrebeli
kompleqsis aSenebas, rac maRali albaTobiT SesaZlebe-
lia ganxorcieldes gasamrjelos sanacvlod. gasamrjelo
CaiTvleba usityvod SeTanxmebulad, Tu garemoebaTa mi-
xedviT moqmedebis Sesruleba mxolod gasamrjeloTi aris
mosalodneli. am Taviseburebaze miuTiTebs sk-is 710-e
muxlis me-2 nawili. gansaxilvel SemTxvevaSi gasamrje-
los arsebobis faqti prezumirebulia mosarCelis sa-
sargeblod. zemoxsenebuli normiT gaTvaliswinebuli ga-
remoebis gaqarwyleba SesaZlebelia TviT dainteresebu-
li piris mier, Tu igi daadasturebs, rom sadavo urTier-
Toba gasamrjelos ar iTvaliswinebda. aRniSnuli kasator-
ma (mopasuxem) ver daadastura (ssk-is 102-e muxli). igi uTi-
Tebs mxolod davalebis xelSekrulebebSi gasamrjeloze
SeTanxmebis ararsebobaze, rac ar aris sakmarisi 710-e mux-
lis me-2 nawiliT mocemuli prezumfciis gasaqarwyleb-
lad.

5.1.9. prezumfcia mosarCelis sasargeblod miuRebel
SemosavalTan dakavSirebiT

erT-erT saqmeze65  bankma (mosarCele, kreditori) mo-
iTxova (erT-erTi moTxovna) mopasuxisaTvis (movale) sa-
banko kreditiT sargeblobis xelSekrulebis darRvevis
gamo miuRebeli Semosavlis dakisreba. kasatoris (mopa-
suxis) ZiriTadi pretenzia swored miuRebeli Semosavlis
dakisrebas daukavSirda. sasamarTlom aRniSna, rom saqar-
Tvelos uzenaesi sasamarTlos praqtikiT `gansxvavebulia
sargeblisa da miuRebeli Semosavlis samarTlebrivi bu-
neba ( sargebeli es aris nivTis (am SemTxvevaSi fulis sar-
geblobisaTvis procenti) gamoyenebis Sedegad msesxeblis
mier miRebuli an misaRebi Semosavali, xolo miuRebeli
Semosavali _ is ziania (danakargia), romelic ver miiRo ban-

65 susg, saqmeze #as-681-652-2016, 17 Tebervali, 2017 weli.
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kma msesxeblis mier valdebulebis darRvevis gamo) gan-
sxvavebulia xelSekrulebiT gansazRvruli sargeblisa da
miuRebeli Semosavlis mtkicebis farglebic. `miuRebel
Semosavals damtkiceba sWirdeba (sk-is 404-e, 411-e-412-e
muxlebi), maSin, rodesac xelSekrulebiT gansazRvruli
gonivruli procentis namdvilobisaTvis sakmarisia mxa-
reTa werilobiTi SeTanxmeba~66.

bankis mier sargeblis miRebis prezumfcia mocemu-
lia sk-is 872-e muxlSi, romlis Tanaxmad, Tu kreditis
amRebi ukan abrunebs kredits sakredito urTierTo-
bis damTavrebamde, maSin kreditis gamcems SeuZlia mo-
iTxovos zianis Sesabamisi anazRaureba. amasTan, zianis
sazRaurSi unda CaiTvalos dazogili gasavlebis Rirebu-
leba, agreTve, is sargebeli, romelsac kreditis gamcemi
miiRebda sasesxo valutis sxvagvari gamoyenebidan an, Tu
kreditis mimRebma ganzrax ar dauSva misi miReba67.

mosarCele mopasuxis mxridan valdebulebis jerovnad
Sesrulebis SemTxvevaSi miiRebda xelSekrulebiT gaTva-
liswinebul saprocento sargebels kreditis kvlav gace-
miT, rac imas niSnavs, rom ikveTeba sk-is 411-e muxlis faq-
tobrivi Semadgenloba da arc is garemoeba ar SeiZleba,
gaxdes sadavo, rom sakredito dawesebulebis ZiriTadi
saqmianoba kreditis gacemis gziT ekonomikuri sargeb-
lis miRebaa, es ki myar prezumfciaTa rigs ganekuTvne-
ba68. movalem ver gaaqarwyla kreditoris sasargeblod
moqmedi prezumfcia, rac sakasacio ganacxadis uaryofis
safuZveli gaxda.

5.1.10. prezumfcia mosarCelis sasargeblod
mopasuxis _ saxelmwifos winaaRmdeg

mosarCelem uZravi qoneba aCuqa saxelmwifos (xelSek-
ruleba gaformda sakrebulos warmomadgenelTan)69. mog-
vianebiT ki, sarCeli aRZra municipalitetis mimarT aRniS-
nuli xelSekrulebis baTilad cnobisa da sadavo uZrav qo-

66 susg, #as- 932-882-2015, 15.03.2016 weli.
67 susg, #as-1385-1307-2012, 07.02.2013  weli.
68 susg, #as-1385-1307-2012, 07.02.2013w; #as-725-693-2014,

03.07.2015 weli.
69 susg, #as-224-213-2017, 28 aprili, 2017 weli.
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nebaze sakuTrebis aRdgenis moTxovniT. saapelacio sasa-
marTlos gadawyvetilebiT sarCeli dakmayofilda. dadge-
nili faqtobrivi garemoebebis samarTlebrivi Sefasebisas
saapelacio sasamarTlom ixelmZRvanela sk-is 54-e, me-8.3
muxlebiT da miiCnia, rom yovelTvis, roca garigebis erT-
erTi monawile aris saxelmwifo, romelic, misi statu-
sidan da SesaZleblobebidan gamomdinare, miiCneva ga-
rigebaSi e.w. `Zlier mxared~, am garigebis dadebisas mxa-
reTa Soris urTierTobaSi ndobisa da keTilsindisie-
rebis standarti Zalian maRali unda iyos, gansakuTre-
biT maSin, roca aSkaraa, rom umeteswilad swored saxel-
mwifo iRebs sargebels garigebidan, `susti mxaris~ (kerZo
piris) xarjze, amitom, amgvari `susti mxarisagan~ gari-
gebis baTilobaze miTiTebisas, swored saxelmwifos
ekisreba mtkicebis tvirTi _ daadasturos, rom garige-
ba Seesabameba kanoniT dadgenil wess (anu _ daculia mxa-
reTa kerZo avtonomiis principi da uzrunvelyofilia
sk-is 319-e muxlis 1-li nawiliT ganmtkicebuli, xelSek-
rulebis dadebisa da misi pirobebis Tavisuflad gan-
sazRvris ufleba), ar ewinaaRmdegeba sajaro wesrigs
(anu _ sazogadoebrivi marTlwesrigis Semadgenel fun-
damentur, socialuri da ekonomikuri samarTlianobis
da stabilurobis ganmapirobebel sikeTeebs) da zneo-
bis normebs (anu _ sazogadoebaSi sayovelTaod aRiare-
bul faseulobebs da gonieri, samarTliani, obieqturi
adamianisaTvis damaxasiaTebel qcevis wesebs). mopasuxem
ver daamtkica, rom igi, sadavo Cuqebis dadebisas, moqme-
debda keTilsindisierad, kanoniT dadgenili wesebis Se-
sabamisad, da rom, mosarCeles namdvilad surda `sadavo
qonebis~ misTvis usasyidlod gadacema.

sakasacio sasamarTlom dauSveblad cno ra mopasuxis
(municipalitetis) sakasacio saCivari, gaiziara saapela-
cio sasamarTlos mosazreba mocemul davaSi mxareTa So-
ris mtkicebis tvirTis ganawilebis Taobaze da miuTiTa,
rom mopasuxem sarwmunod ver daadastura saqmis arsebi-
Ti ganxilvis etapze mowmis CvenebiT dadgenili faqti,
rom sakrebulosa an meriaSi dabarebulebi ar yofilan, arc
Seuracxyofa miuyenebiaT, arc damuqrebian. misi ganmar-
tebiT, prokuroris oTaxSi damTavrda yvelaferi. pala-
tam aRniSna, rom aRniSnuli warmoadgens faqtobriv gare-
moebas, romelic mopasuxem sarwmunod ver daadastura
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saqmis arsebiTi ganxilvis etapze, mas arc dasabuTebuli
sakasacio Sedaveba ar warudgenia saproceso samarTlis
normebis darRvevasTan mimarTebiT.

erT-erT saqmeze70, sadac davis sagani saxelmwifosa
(SemkveTsa) da sawarmos (menardes) Soris nardobis saxel-
Sekrulebo-samarTlebrivi urTierTobidan gamomdinare
iZulebis gamo nardobis xelSekrulebis im pirobis baTi-
lad cnobaa, romliTac menardem ikisra valdebuleba, Sem-
kveTisaTvis usasyidlod Seesrulebina da gadaeca daax-
loebiT naxevari milioni laris Rirebulebis samSeneblo-
saremonto samuSao, saapelacio sasamarTlom ganmarta,
rom samarTalurTierTobis safuZveli moralurad
yovelTvis gamarTlebuli unda iyos. aRniSnuli prin-
cipi gansakuTrebiT mniSvnelovania iseTi samarTalurTi-
erTobis arsebobisas, rodesac amave urTierTobis mxare-
ebs Soris ndobisa da keTilsindisierebis standarti ma-
Ralia. sasamarTlom xazgasmiT aRniSna, rom yvela im sa-
marTalurTierTobaSi, romelSic saxelmwifo monawi-
leobs, ndobisa da keTilsindisierebis xarisxi gansa-
kuTrebulad maRalia, ufro metic, miuxedavad samar-
TalurTierTobis kerZosamarTlebrivi bunebisa, ker-
Zo samarTlis subieqtebis mxridan kontrahenti Zlie-
ri mxaris, saxelmwifos qmedebebis mimarT kanonieri
ndobis principi moqmedebs. Sesabamisad, saxelmwifos
monawileobiT dadebuli garigebebis mimarT kanonSe-
sabamisobisa da moraluri standartebis dacvis pre-
zumfcia arsebobs, romelic SecilebisTanave qar-
wyldeba da mtkicebis tvirTi brundeba. sasamarTlom
ganmarta, rom saxelmwifos monawileobiT dadebuli
kerZosamarTlebrivi garigebebis Secilebis Sedegad,
mtkicebis tvirTi saxelmwifoze gadadis. swored sa-
xelmwifom unda amtkicos kerZo pirTan dadebuli ga-
rigebis namdviloba, kanonisa da zneobis normebTan Se-
sabamisoba. aRniSnuli daskvna efuZneba, saxelmwifos,
rogorc garigebis Zlieri mxaris valdebulebas, gan-
sakuTrebuli pasuxismgeblobiT daicvas yvela piris
qonebrivi uflebebi, Tumca, es imas ar niSnavs, rom Sem-
cilebeli garigebis baTilobis safuZvlebis (faqtebis)
miTiTebebisagan Tavisufldeba.

70 susg, saqme #as-212-201-2017, 15 maisi,  2017 weli.
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 sasamarTlom aRniSna, rom, gansaxilvel SemTxvevaSi,
mosarCele _ sawarmos direqtori uTiTebda, rom masTan
dadebuli nardobis xelSekrulebis is punqti, romliTac
man usasyidlod ikisra samSeneblo-saremonto samuSaoe-
bis gaweva, iZulebis safuZvliT, baTili iyo. am garemoeba-
ze msjelobisas, sasamarTlom aRniSna, rom mosarCelem
ver miuTiTa faqtebi, romelze dayrdnobiTac sasamarTlo
sadavo xelSekrulebaze, rogorc iZulebiT dadebul ga-
rigebaze, imsjelebda, Tumca faqtobrivi garemoebebis
Seswavlis Sedegad sasamarTlom gamoitana daskvna, rom
sadavo garigeba baTilia ara iZulebis, aramed mar-
TlwinaaRmdegobisa da amoralurobis safuZvliT.

saapelacio sasamarTlom daaskvna, rom gansaxilvel
SemTxvevaSi mosarCelem ver miuTiTa im faqtebze, rom-
lebiTac daamtkicebda, rom mis mimarT iZulebis Sedegad
daido xelSekrulebis sadavo qvepunqti, amasTan, ganmar-
ta, rom 2011-2012 wlebSi `gamCuqeblis~ anu sawarmos Ta-
namSromlebs, maT Soris mis direqtorsac sistematurad
ibarebdnen dakiTxvebze da am viTarebaSi, mosarCelis mi-
er, romelsac bankis winaSe soliduri davalianeba gaaC-
nda, saxelmwifos mimarT gamoxatuli keTili neba, rom
kerZo pirs saxelmwifosaTvis usasyidlod gadaeca sakuT-
rebaSi qoneba ar SeiZleboda, ganxiluliyo moraluri ka-
tegoriis Rirebulebad. amave konteqstSi saapelacio sa-
samarTlom miuTiTa adamianis uflebaTa evropuli sasa-
marTlos ramdenime gadawyvetilebaze da sabolood, da-
askvna, rom gamovlenili iyo garigebis sadavo punqtis ba-
Tilobis safuZveli sk-is 54-e muxlis Sesabamisad, radgan
calsaxad dadginda, rom mosarCelem saministrosaTvis sa-
muSaoebi usasyidlod Seasrula im dros, rodesac proku-
raturaSi mimdinareobda mokvleva sawarmos finansuri
saqmianobis Sesaxeb da saxelmwifosaTvis usasyidlod ga-
dacemuli qoneba ar warmoadgenda am ukanasknelisaTvis
miyenebuli zianis anazRaurebas.

sakasacio sasamarTlos azriT, rodesac samoqalaqo sa-
marTlebrivi urTierTobis mxarea saxelmwifo, gansakuT-
rebiT maRali standartiT unda Semowmdes da Sefasdes
garigebis `Zlieri~ kontrahentis qceva/qmedeba ramdenad
Seesabameba ssk-is 54-e muxlis winapirobaTagan iseT spe-
cifikur danawess, rogoricaa zneobis normebi. aseT viTa-
rebaSi sasamarTlos kvlevisa da Sefasebis sagania, Tu ram-



59

denad moralurad SeiZleba iqnes miCneuli iseTi garige-
ba, rodesac saxelmwifo usasyidlod Rebulobs garkve-
ul momsaxurebas, qonebas sakuTrebaSi da a.S. anu praqti-
kulad, ratom SeiZleba kerZo samarTlis pirma `daasaCuq-
ros~ saxelmwifo, ramdenad Seesabameba im zogad moralur
kategorias, rom saxelmwifos, romelsac aqvs valdebule-
ba sakuTari resursebiT TiToeuli piris ufleba da inte-
resi daicvas, fizikurma an iuridiulma pirma aCuqos rai-
me qoneba, usasyidlod moemsaxuros.

sakasacio sasamarTlom gaiziara saapelacio sasamar-
Tlos msjeloba, rom saxelmwifos monawileobiT dadebu-
li kerZosamarTlebrivi garigebebis Secilebis Sedegad,
mtkicebis tvirTi saxelmwifoze gadadis da ganmarta,
rom saxelmwifos monawileobiT dadebuli garigebebis
mimarT, Tuki mosarCele konkretul faqtebze miTiTe-
biT acxadebs, rom masze ganxorcielda iZuleba (fizi-
kuri an fsiqologiuri), prezumirebulia, rom iZule-
ba ganxorcielda da saxelmwifos ubrundeba mtkice-
bis tvirTi, rom iZulebis faqti ar arsebobda, manve
unda daamtkicos, ratom aris SeuZlebeli amgvari pre-
zumfciis daSveba, rac yovel konkretul SemTxvevaSi,
garigebis Sinaarsis detalur kvlevasa da gaanalize-
bas moiTxovs. swored amgvar myar prezumfciebs efuZ-
neba adamianis uflebaTa evropuli sasamarTlo saqme-
Si `gusinski ruseTis winaaRmdeg~, `nacvliSvili da to-
goniZe saqarTvelos winaaRmdeg~, `galsTiani sasomxe-
Tis winaaRmdeg~, razedac uTiTebs saapelacio sasa-
marTlo gasaCivrebul gadawyvetilebaSi.

sakasacio sasamarTlos ganmartebiT, mosarCelis mier
miTiTebuli faqtebisa da maT uarsayofad mopasuxis mier
wardgenili Sesageblis Sepirispirebisas, kanonis winaSe
mxareTa Tanasworobisa da SejibrebiTobis fundamentu-
ri principebis safuZvelze, savsebiT dasabuTebulia sa-
sarCelo moTxovna sawarmos direqtoris mier garigebis
sadavo punqtis iZulebiT xelmoweris Taobaze. am Sem-
TxvevaSic, saxelmwifos ekisreba valdebuleba, amtki-
cos, rom mas ar gamouyenebia iZuleba sawarmos direq-
torze, raTa am ukanasknels xeli moewera naxevarmi-
lion larze meti Rirebulebis samuSaoebis usasyid-
lod Sesrulebasa da qonebis saxelmwifosaTvis saCuq-
rad gadacemis Taobaze.
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sakasacio sasamarTlos azriT, mosarCelis sasargeblod
daSvebuli zemoxsenebuli prezumfciis gaqarwylebis val-
debuleba mopasuxes ekisreboda. mas evaleboda, mieTiTe-
bina iseT garemoebebsa da mtkicebulebebze, romlebic ga-
aqarwylebdnen garigebis sadavo punqtis iZulebisa da mu-
qaris safuZvelze dadebis varauds. mopasuxem am varaudis
gaqarwyleba ver SeZlo, Sesabamisad, sasamarTlom miiCnia,
rom sadavo garigebis dadebisas sawarmos direqtoris mier
garegnulad gamovlenili neba ar asaxavda mis namdvil Si-
nagan nebas da naklis mqoned unda CaTvliliyo, radganac
igi gamovlenili iyo ara sadavo qonebis mopasuxisaTvis Cu-
qebis surviliT, aramed sawarmos direqtorisaTvis mosa-
lodneli sisxlissamarTlebrivi devnis muqaris Sedegad71.

5.1.11. mosarCelis sasargeblod samedicino
dawesebulebis braliT janmrTelobis dazianebis

prezumfcia

mosarCelem (pacientma) samedicino dawesebulebis (kli-
nikis) mimarT aRZruli sarCeliT moiTxova, samedicino qme-
debis gamo miyenebuli materialuri da moraluri zianis
anazRaureba72. saapelacio sasamarTlos gadawyvetilebiT
pacientis sarCeli dakmayofilda. sakasacio sasamarTlom
ganuxilvelad datova klinikis sakasacio saCivari dauS-
veblobis gamo. sasamarTlom gaiziara saapelacio sasamar-
Tlos msjeloba, rom, sk-is 1007-e muxlis mixedviT, mtki-
cebis tvirTi akisria samedicino dawesebulebas, anu man
unda amtkicos, rom ziani misi qmedebis Sedegad ar miRebu-
la. dasaxelebuli normis definiciis mixedviT, calsaxa-
daa gansazRvruli, rom `arabraleulobis mtkicebis
tvirTi awevs samedicino dawesebulebas. aseT dros, pa-
cientis janmrTelobis dazianebis faqtis arseboba
qmnis imis prezumfcias, rom mis janmrTelobas ziani sa-
medicino dawesebulebis braliT miadga da sawinaaRmde-
gos dadastureba samedicino dawesebulebam unda gana-
xorcielos~. (ix. susg # as-260-244-2014, 28.05.2014w.)

sasamarTlos azriT, sadavo SemTxvevaSi, samedicino da-
wesebulebis mtkicebis tvirTi iyo, daemtkicebina, rom man

71 susg, #as-692-662-2014, 24.09.2015 weli; #as-688-654-2015, 21.07.
2015 weli.

72 susg, saqme #as-1102-1038-2015, 22 ianvari, 2016 weli.
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yvela marTlzomieri saeqimo qmedebebi gamoiyena pacien-
tis daavadebis diagnostikisa da mkurnalobisaTvis. same-
dicino SecdomiT moqalaqis sicocxlisa da janmrTelobi-
saTvis zianis miyenebis gamo, samoqalaqosamarTlebrivi pa-
suxismgeblobis warmoSobis pirobebi igivea, rogorc yve-
la deliqtur valdebulebaSi: ziani, marTlwinaaRmdego-
ba, brali da mizezobrivi kavSiri. amasTan, TiToeuli am kom-
ponentis Tavisebureba samedicino saqmianobis xasiaTiT ga-
nisazRvreba. imave pirobebis arsebobas moiTxovs sk-is 1007-
e muxli (zianis mimyenebli Tavisufldeba pasuxismgeblo-
bisagan, Tu daamtkicebs, rom zianis dadgomaSi mas brali
ar miuZRvis). normis miznidan gamomdinare, marTlsawina-
aRmdego qmedebad miiCneva samedicino dawesebulebis mi-
er araswori diagnostika da mkurnaloba, ramac gamoiwvia
ziani. zianis anazRaurebis dakisrebisaTvis aucilebelia,
dadgindes saeqimo Secdoma. `janmrTelobis dacvis Sesa-
xeb~ saqarTvelos kanonis me-3 muxlis `o~ qvepunqtiT,
mcdar samedicino qmedebad ganmartebulia eqimis mier
uneblied, pacientis mdgomareobisaTvis Seusabamo sadi-
agnozo da an samkurnalo RonisZiebebis Catareba, rac mi-
yenebuli zianis uSualo mizezi gaxda. kanonis aRniSnuli
danawesidan gamomdinareobs, rom eqimis mier pacientisaT-
vis zianis miyeneba ar unda iyos winaswar ganzraxuli, wina-
aRmdeg SemTxvevaSi, eqimis profesiul Secdomad aRar Ca-
iTvleba~73. sakasacio sasamarTlom miiCnia, rom saapelacio
sasamarTlos mier gamokvleuli faqtebisa da Sesabamisi
mtkicebulebebis erTobliobiT, dadasturebulia mcdari
samedicino qmedebis Cadena, rac materialuri da moralu-
ri zianis anazRaurebis Sesaxeb, pacientis moTxovnis dak-
mayofilebis dasabuTebuli da kanonieri safuZvelia. sa-
medicino dawesebulebam ver SeZlo, damajerebeli da sar-
wmuno mtkicebulebebiT gaebaTilebina gasaCivrebuli ga-
dawyvetilebis msjeloba da daskvnebi.

5.1.12. damsaqmeblis saxeliT xelSekrulebis
gaformebis prezumfcia dasaqmebulis sasargeblod

erT-erT SromiTsamarTlebriv saqmeSi74 , sadac davis

73 susg, #as-247-237-2013, 01.07.2013 weli.
74 susg, saqme #as-518-495-2016, 8 ivlisi, 2016 weli.
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sagania samsaxuridan gaTavisuflebis Sesaxeb brZanebis ba-
Tilad cnoba, dasaqmebuli samsaxuridan gaTavisuflda
sSk-is 37-e muxlis `z~ qvepunqtiT SromiTi movaleobis
darRvevis gamo. damsaqmeblis (kasatoris) mosazrebiT, da-
saqmebulma dazRveulebTan uflebamosili piris (mzRve-
velis) Tanxmobis gareSe gaaforma dazRvevis xelSekru-
lebebi, ris safuZvelzec kompanias mouxda zianis anaz-
Raureba da miadga ziani.

sakasacio palatam damsaqmeblis saCivari dauSveblad
cno da miuTiTa, rom is garemoeba, rom SeTanxmebis gafor-
mebiT dasaqmebuli gascda uflebamosilebis farglebs, sa-
Tanado mtkicebulebis wardgeniT ver daadastura dam-
saqmebelma. sasamarTlom ganmarta, rom saqmeSi warmod-
genili sxva xelSekrulebebi, romlebic, aseve, dasaqme-
bulis mier aris kompaniis saxeliT gaformebuli samuSao-
dan mis gaTavisuflebamde da romlebic damsaqmebels ma-
namde sadavo ar gauxdia, iZleva im prezumfciis daSve-
bis winapirobas, rom dasaqmebuli marTlac iyo aRWur-
vili uflebiT, kompaniis saxeliT gaeformebina daz-
Rvevis xelSekruleba momxmareblebTan. prezumfcia, sa-
marTlebrivi bunebidan gamomdinare mtkicebas ar eqvem-
debareba da misi gaqarwylebis tvirTi im mxares akisria,
vis winaaRmdegacaa es varaudi mimarTuli. sakasacio pa-
latam gaiziara saapelacio sasamarTlos daskvna mtkice-
bis tvirTis ganawilebisa da am valdebulebis mopasuxis
mier daZlevis SeuZleblobis Taobaze (ssk-is 102-e mux-
li). zemoxsenebuli garemoebebis erToblivi SefasebiT pa-
latam miiCnia, rom SromiTi urTierTobis calmxrivad Sew-
yvetis neba ewinaaRmdegeba kanoniT dadgenil wess da igi,
sk-is 54-e muxlis Tanaxmad, baTilia.

5.1.13. sawarmos direqtoris pasuxismgeblobis
mtkicebis tvirTi da prezumfcia mowinaaRmdegis

sasargeblod

konkretul saqmeSi75  davis sagans sazogadoebis direq-
toris mier sazogadoebis saqmeebis arakeTilsindisierad
gaZRolis faqtis dadgena warmoadgens. sakasacio sasamar-

75 susg,  saqme #as-245-230-2014, 23 oqtomberi, 2015 weli; saqme
#as-1144-1076-2015, 29 ianvari 2016; saqme #as-692-663-2016, 7
oqtomberi, 2016 weli.
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Tlos mier dadgenili erTgvarovani praqtikis Tanaxmad,
`mewarmeTa Sesaxeb~ saqarTvelos kanonis me-9 muxli ara
mxolod materialursamarTlebrivi, aramed, saproceso-
samarTlebrivi TvalsazrisiTacaa mniSvnelovani da pasuxs
iZleva kiTxvaze, rogor unda ganawildes mxareTa So-
ris mtkicebis tvirTi. sazogadoebis winaSe direqto-
rebis pasuxismgeblobis sakiTxis ganxilvisas sazoga-
doebis mier sarCelis safuZvlianobis dasadastureb-
lad wardgenili mtkicebulebebis gaqarwylebis val-
debuleba ekisreba direqtors, romelmac unda daadas-
turos, rom mas ar miuZRvis brali sazogadoebisaTvis
zianis miyenebaSi da, rom is moqmedebda gulmodgine
xelmZRvanelis keTilsindisierebiT. mtkicebis Tval-
sazrisiT, msgavsi kategoriis saqmeebze mosarCelis
valdebulebas warmoadgens zianis arsebobis faqtis
damtkiceba, xolo sawarmos xelmZRvanelobiTi/warmo-
madgenlobiTi uflebamosilebis mqone piri valdebu-
lia, gaaqarwylos es garemoeba imgvarad, rom igi kano-
nis moTxovnaTa Sesabamisad asrulebda dakisrebul
movaleobebs da Tundac materialuri danaklisis ar-
sebobis SemTxvevaSi, es mdgomareoba ar aris direqto-
ris braleuli qmedebis Sedegi.

5.1.14. kanonismieri prezumfcia mosarCelis
sasargeblod davaSi sasaqonlo niSnis Taobaze

sasamarTlo gadawyvetilebiT76  mopasuxes aekrZala sa-
qarTvelos teritoriaze mosarCelis kuTvnili sasaqon-
lo niSnis gamoyeneba im saqonlis mimarT, romlisTvisac
mosarCeles saqpatentSi registrirebuli aqvs sasaqonlo
niSani, aseve, dadginda mopasuxis kuTvnili SeCerebuli
kontrafaqciuli tvirTis ganadgureba.

kasatoris pretenziis sawinaaRmdegod, rom saapela-
cio sasamarTlom arasworad gaanawila mtkicebis tvirTi,
sakasacio palatam ganmarta, rom, zogierT SemTxvevaSi,
mtkicebis tvirTis ganawilebis wesi Camoyalibebulia
materialursamarTlebriv normebSi da gamoxatulia
imperatiuli formiT. es is SemTxvevaa, rodesac cal-
keuli kategoriis saqmeebze materialuri kanonmdeb-

76 susg, saqme #as-718-686-2016,  3 oqtomberi, 2016 weli.
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loba moiTxovs konkretuli saxis mtkicebulebas da
zRudavs mas mtkicebis standartiT. aseTia iseTi samo-
qalaqosamarTlebrivi normebi, romlebic Sinaarsob-
rivad mxareTa Soris mtkicebis tvirTis ganawilebaze
miuTiTebs. konkretul SemTxvevaSi, sadavo faqtobrivi
garemoebis damtkicebis standarti gansazRvrulia mate-
rialuri kanonmdeblobiT. sasaqonlo niSnebis Sesaxeb sa-
qarTvelos kanonis me-6 da 45-e muxlebis erToblivi gan-
martebiT, sasaqonlo niSnis gamoyenebis uflebiT sar-
geblobis faqtis damtkicebis tvirTi ekisreba pirs,
romelsac samoqalaqo brunvaSi gaaqvs imgvari saqone-
li, romelzedac datanilia gansakuTrebuli uflebis
mqone piris mier dadgenili wesiT daregistrirebuli
sasaqonlo niSani. mosarCelis mier wardgenilia mis sa-
xelze saqonlis me-7, me-9 da me-11 klasebis mimarT sasa-
qonlo niSnis saregistracio mowmoba da saqpatentis Tav-
mjdomaris brZaneba, romliTac dasturdeba sasaqonlo ni-
Sanze mosarCelis gansakuTrebuli uflebis mopovebis
faqtobrivi garemoeba.

kasatori (mopasuxe) sadavod xdis mosarCelis sasar-
geblod tvirTis kontrafaqciulobis prezumirebas, ra-
sac sakasacio palata ar daeTanxma da ganmarta ra prezum-
fciis samarTlebrivi buneba arsebuli praqtikis Sesa-
bamisad77, aRniSna, rom im pirobebSi, rodesac dadgenilia
faqtobrivi garemoeba sasaqonlo niSanze mosarCelis gan-
sakuTrebuli uflebis arsebobis Sesaxeb, im valdebule-
bis mtkicebis tvirTi, rom amgvari niSnis saqonelze da-
tana da misi samoqalaqo brunvaSi gaSveba warmoadgens mo-
pasuxis uflebas, ekisreba mopasuxes. es procesualuri
valdebuleba ki, mopasuxem ver Seasrula.

5.1.15. mtkicebis tvirTi da prezumfcia
SromiTsamarTlebriv davebSi

 sasamarTlo praqtikaSi mravladaa SromiTi davebi, ro-
ca samuSaodan gaTavisuflebis (daTxovnis) saqmeebze Sro-
mis kodeqsis normebze dayrdnobiT dasaqmebulis daTxov-
nis marTlzomierebis mtkicebis tvirTi ganawilebis spe-
cialuri wesis mixedviT damsaqmeblisken brundeba.

77 susg, saqme #as-184-171-2015, 20 maisi, 2016 weli.
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saqarTvelos uzenaesma sasamarTlom SromiTsamar-
Tlebriv davasTan dakavSirebul araerT saqmeSi ganmar-
ta, rom aseTi davebi mtkicebis tvirTis ganawilebis gar-
kveuli TaviseburebiT xasiaTdeba, rasac mtkicebulebe-
bis warmodgenis TvalsazrisiT, damsaqmeblisa da dasaq-
mebulis araTanabari SesaZleblobebi ganapirobebs. mosar-
Cele-dasaqmebuli, romelic samsaxuridan ukanonod daT-
xovnis Taobaze apelirebs, ver daadasturebs misi samsa-
xuridan daTxovnis ukanonobas, Sesabamisad, mosarCelis
miTiTeba, rom igi ukanonod gaaTavisufles samsaxuridan,
mtkicebis tvirTs abrunebs da damsaqmebels dasaqmebu-
lis samsaxuridan marTlzomierad gaTavisuflebis mtki-
cebis valdebulebas akisrebs78.

erT-erT saqmeze79  sasamarTlom aRniSna, rom, konkre-
tul SemTxvevaSi, sadavoa ra samsaxuridan gaTavisufle-
bis marTlzomiereba, romelic unda Semowmdes Sromis sa-
marTalSi moqmedi normebiT, sasamarTlo xelmZRvanelobs
mtkicebis tvirTis ganawilebis swored im standartiT,
romelsac Sromis samarTali awesebs da romlis Tanaxmad,
swored damsaqmebelia valdebuli, adasturos dasaq-
mebulis samsaxuridan gaTavisuflebis kanonieri da
sakmarisi safuZvlis arseboba. sakasacio palatis amgva-
ri daskvnis safuZvelia principi, romlis mixedviTac dam-
saqmebels gaaCnia mtkicebiTi upiratesoba, sasamar-
Tlos warudginos misTvis xelsayreli mtkicebulebe-
bi imasTan dakavSirebiT, rom misma TanamSromelma araje-
rovnad Seasrula dakisrebuli movaleobebi an, rom mas ar
gaaCnia sakmarisi kvalifikacia an ar flobs Sesabamis unar-
Cvevebs, rac konkretul qmedebebSi gamoixata, vidre da-
saqmebuli, romelic obieqturad ver SeZlebs mtkicebu-
lebebis wardgenas masze, rom igi valdebulebas jerov-
nad asrulebda an romel unar-Cvevebs ar flobda, miT uf-
ro, rom ama Tu im saqmianobisaTvis saWiro unar-Cvevebis
flobis sakiTxi SefasebiT kategorias ganekuTvneba.

78 susg, saqme #as-194-185-2016, 29 ivlisi, 2016 weli. SromiT-
samarTlebriv davebSi mtkicebis tvirTis ganawilebis sakiTxze
damatebiT ixile, susg #as-1276-1216-2014, 18 marti, 2015 weli;
susg #as-122-114-2015, 23 marti, 2015 weli; susg #as-922-884-
2014, 16 aprili, 2015 weli.

79 susg, saqme  #as-469-450-2016, 29 ivnisi, 2016 weli.
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sasamarTlom miuTiTa, rom gansaxilvel SemTxvevaSi,
davis sagnisa da im garemoebis gaTvaliswinebiT, rom mopa-
suxe mxare warmoadgens saagentos, romelsac gaaCnia do-
kumentacia, damsaqmebels ekisreba mis organizaciaSi
dasaqmebuli piris gaTavisuflebis safuZvlis mar-
Tlzomierebis mtkicebisa da, Sesabamisad, am garemoe-
bis damadasturebeli saTanado mtkicebulebis war-
dgenis tvirTi. mopasuxes sasamarTlosaTvis ar SeuTava-
zebia konkretuli dasabuTeba, rom saagentoSi dawyebu-
li reorganizacia Tavisi Sinaarsis gaTvaliswinebiT, ra-
tom aniWebda damsaqmebels mosarCelesTan SromiTi ur-
TierTobis moSlis uflebamosilebas.

sxva saqmeze80, sakasacio palatis daskvniT, damsaqme-
belma saTanado mtkicebulebebiT ver daadastura dasaq-
mebulis mier, SromiTi movaleobebis darRvevisa da unar-
Cvevebis arqonis faqtebi, rac sSk-is 37-e muxlis pirveli
punqtis `v~ qvepunqtiT gaTvaliswinebuli samarTlebri-
vi safuZvliT mas samsaxuridan gaTavisuflebis marTlzo-
mier safuZvlad Seeracxeboda.

konkretul saqmeze81  mosarCelem (dasaqmebulma) mo-
iTxova samuSaoze aRdgena da damsaqmeblisaTvis iZule-
biTi ganacduris dakisreba. saqmis fabulis mixedviT da-
saqmebulTan damsaqmebelma SromiTi xelSekruleba eqvsi
TviT gaaforma da am vadis amowurvis Semdeg dasaqmebuli
gaaTavisufla xelSekrulebis vadis gasvlis safuZvelze.
saapelacio sasamarTlom sarCeli daakmayofila. uzenaesma
sasamarTlom ar daakmayofila damsaqmeblis sakasacio sa-
Civari da miuTiTa, rom mtkicebis tvirTis samarTliani
da obieqturi ganawilebis standartis Tanaxmad, ara mar-
to mosarCelea valdebuli, amtkicos sarCelSi moyvanili
faqtebi, aramed mopasuxecaa valdebuli, daamtkicos mis
mier SesagebelSi moyvanili garemoebebi. imis gaTvaliswi-
nebiT, rom saqarTvelos Sromis kodeqsis me-6 muxlis 12
nawili amomwuravad gansazRvravs im garemoebaTa CamonaT-
vals, rodesac 1 welze naklebi vadiT SromiTi xelSekru-
lebis dadebaa SesaZlebeli. damsaqmebelma (mopasuxem)
ver waradgina mtkicebulebebi mosarCelesTan 1 welze nak-
lebi vadiT SromiTi xelSekrulebis dadebis, kanonmdeb-

80 susg, saqme  #as-151-147-2016, 19 aprili, 2016 weli.
81 susg. saqme #as-1251-1191-2014, 12 Tebervali, 2016 weli.
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lobiT gaTvaliswinebuli, samarTlebrivi safuZvlis ar-
sebobis Sesaxeb, riTac, faqtobrivad, ver daasabuTa da-
saqmebulTan gaformebuli vadiani xelSekrulebis
marTlzomiereba da kanonSesabamisoba.

erT-erT saqmeze82 , sadac davis sagans sakvalifikacio
moTxovnebTan Seusabamobis gamo (sSk-is 37-e muxlis pir-
veli punqtis `v~ qvepunqti) dasaqmebulis samsaxuridan
gaTavisufleba warmoadgens sasamarTlom samoqalaqo sap-
roceso samarTalSi mtkicebis tvirTis ganawilebis dad-
genili standartis Sesabamisad, samsaxuridan gaTavi-
suflebis Sesaxeb brZanebis kanoniereba mopasuxe mxa-
ris mtkicebis tvirTSi Semaval garemoebad miiCnia da
sarCelis warmatebis safuZvlad is garemoeba CaTvala, rom
damsaqmebels ar warudgenia arc erTi mtkicebuleba, rom-
liTac dadgindeboda mosarCeleebma romeli sakvalifi-
kacio moTxovna ver daakmayofiles an raSi mdgomareobda
maTi kvalifikaciis an profesiuli unar-Cvevebis Seusa-
bamoba dakavebul TanamdebobasTan/Sesasrulebel samu-
SaosTan.

sasamarTlom damatebiT ganmarta, rom, samarTliani ba-
lansi Sromis uflebasa da damsaqmeblis uflebas Soris,
gonivruli standartidan unda gamomdinareobdes. im pi-
robebSi, rodesac dasaqmebuli Tavisufldeba samsaxuri-
dan kvalifikaciis elementze miTiTebiT, damsaqmebeli
organizacia valdebulia, daadasturos garemoebebi
imis Sesaxeb, rom gaTavisuflebuli TanamSromeli da-
kisrebuli valdebulebebis Sesrulebas Tavs ver ar-
Tmevda, xolo im SemTxvevaSi, rodesac miTiTebuli ga-
remoeba mxolod gasaubrebis gziT mowmdeba, aseT Sem-
TxvevaSi, damsaqmebelma saTanado mtkicebulebebis
warmodgenis gziT unda daadasturos, Tu raSi gamoi-
xata dasaqmebulis mier sakuTari valdebulebebis ara-
jerovani Sesruleba an im unar-Cvevebis nakleboba,
romlis gamoc igi dakavebul TanamdebobasTan Seufe-
reblad iqna cnobili.

konkretul saqmeze83  sasamarTlom im principis gaTva-
liswinebiT, rom `mtkicebis tvirTi ekisreba mas, vinc am-
tkicebs da ara mas, vinc uaryofs~, aRniSna, rom dauSvebe-

82 susg, saqme #as-941-891-2015, 29 ianvari, 2016 weli.
83 susg, saqme  #as-642-613-2016, 28 oqtomberi, 2016 weli.
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lia mtkicebis tvirTis mosarCelisaTvis (dasaqmebuli-
saTvis) gadakisreba, roca sakiTxi mtkicebadia swored mo-
pasuxis (damsaqmeblis) mier da risi damtkicebis SesaZ-
leblobac, upiratesad mas gaaCnia. sasamarTlom im ga-
remoebis mtkicebis tvirTi, rom mosarCeles daniSnuli
hqonda xelfasi 2000 lari klinikis sruli datvirTvis pi-
robebSi, rom klinika ar muSaobda sruli datvirTviT da
sarCeliT moTxovnili Tanxa ar Seesabameba davalianebas,
swored mopasuxes daakisra.

sxva saqmeze84  dasaqmebuli damsaqmebeli organizaci-
is Tavmjdomaris TanaSemwis poziciidan gaTavisuflda
sSk-is 37-e muxlis pirveli nawilis `o~ qvepunqtis safuZ-
velze _ (sxva obieqturi garemoeba, romelic amarTlebs
SromiTi xelSekrulebis Sewyvetas). damsaqmeblis gacxa-
debiT, Tavmjdomaresa da mosarCeles Soris arsebobda ab-
soluturi SeuTavsebloba, rac gamoixateboda TanaSemwis
mxridan misi uSualo xelmZRvanelis mimarT arakeTilgan-
wyobil, upativcemulo damokidebulebasa da misi miTi-
Tebebisadmi zedapirul damokidebulebaSi, pirovnuli
SeuTavsebloba gascda or pirovnebas Soris urTierTo-
bas da safrTxe Seeqmna organizaciis, rogorc sajaro sa-
marTlis iuridiuli piris funqcionirebas da mis saxels,
romelic sajaro samarTlebrivi amocanebis ganxorciele-
bisaTvis dakavSirebulia moqalaqeebTan urTierTobas-
Tan, konkretuli pirebis sakiTxebze gadawyvetilebebis
miRebasTan. saapelacio sasamarTlom sarCeli nawilobriv
daakmayofila, baTilad cno brZaneba dasaqmebulTan Sro-
miTi urTierTobis Sewyvetis Tobaze da damsaqmebels da-
akisra dasaqmebulisaTvis kompensaciis _ ori Tvis xel-
fasis gadaxda.

sakasacio sasamarTlom dauSveblad cno ra damsaqmeb-
lis sakasacio saCivari miiCnia, rom damsaqmebels discip-
linuri samarTalwarmoebis gziT dadgenili wesiT unda
emoqmeda, radgan miuTiTebda ara mxolod pirovnul Seu-
Tavseblobaze, aramed sajaro interesebis ganxorciele-
basTan dakavSirebul safrTxeebze. sasamarTlos das-
kvniT, damsaqmebels evaleboda ara mxolod faqtebis
miTiTebis, aramed maTi damadasturebeli mtkicebule-
bebis wardgenac sasamarTlosaTvis. damsaqmebeli, ro-

84 susg, saqme #as-570-545-2016, 3 Tebervali, 2017 weli.
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melic cdilobs yofili TanamSromlis gaTavisufle-
bis marTlzomierebis damtkicebas da apelirebs am uka-
nasknelis mier ara mxolod uSualo xelmZRvanelTan
pirovnul SeuTavseblobaze, uTiTebs mTeli samsaxu-
ris gamarTuli funqcionirebisaTvis safrTxis Seqmna-
ze, Sesabamisad, TviTonvea valdebuli, waradginos
mtkicebulebebi, romelTa samarTlebrivi wonadoba da
vargisianoba, yovel konkretul SemTxvevaSi, sasamar-
Tlos kvlevisa da Sefasebis sagani gaxdeba.

5.1.16. Sesrulebis kondiqciidan gamomdinare davaSi
valdebulebis arsebobis prezumfcia viTom-

kreditoris sasargeblod

Tanxis dakisrebis Sesaxeb erT-erT saqmeze85  uzenaes-
ma sasamarTlom miuTiTa, rom sarCelSi miTiTebuli faq-
tobrivi garemoebebis formaluri safuZvlianobis Seswav-
lis gziT, savaraudoa, rom arsebobs Sesrulebis kondiq-
ciidan gamomdinare Tanxis dakisrebis moTxovna sk-is 976-
e muxlis `a~ qvepunqtis safuZvelze. palatis mosazrebiT,
Sesrulebis kondiqciis miznebisaTvis, SesrulebaSi igu-
lisxmeba sxva piris qonebis Segnebulad da mizanmimarTu-
lad gazrda, vinaidan amiT valdebuleba unda Sesruldes.
Sesrulebis kondiqciisas Semsrulebeli ararsebul, ba-
Til an arSemdgar valdebulebas asrulebs. aseT SemTxve-
vaSi, mosarCelem unda miuTiTos da daamtkicos faq-
tobrivi garemoebebi imis Taobaze, rom ikveTeba moT-
xovnis maregulirebeli normis Semdegi elementebi:
Sesruleba (samarTlebrivi sikeTis viTom-kreditori-
saTvis gadacema); am Sesrulebis ganxorcielebis faq-
tobrivi safuZveli, anu ra valdebulebas gulisxmob-
da mosarCele, rodesac mimRebs gadascemda qonebas; ga-
dacemis faqtobrivi safuZvlis ararseboba/Sewyveta.

palatam ganmarta, rom miuxedavad imisa, Tu ramdenad
abaTilebs da uaryofs mopasuxe SesagebliT moTxovnis
warmoSobis safuZvels, ar aTavisuflebs mosarCeles, am-

85 susg, saqme #as-1068-1021-2014, 2 oqtomberi, 2015 weli.
(kondiqciuri valdebulebidan gamomdinare mtkicebis tvirTis
ganawilebis, aseve, Sesrulebis kondiqciis farglebis Sesaxeb
ix. susg #as-344-329-2016, 22 aprili, 2016 weli. susg saqme #as-
710-680-2016, 9 seqtemberi, 2016 weli.)



70

tkicos Sesrulebis kondiqciis faqtobrivi Semadgenlo-
ba, anu mosarCelem sarwmunod unda miuTiTos da daamtki-
cos faqtobrivi garemoeba, Tu ra samarTlebrivi urTier-
Tobidan gamomdinareobda mosarCelis mier Tanxis gaxar-
jva, mosarCelem unda gaaqarwylos sk-is 361-e muxlis
pirveli nawiliT daSvebuli kanonismieri prezumfcia,
romlis Tanaxmadac yoveli Sesruleba gulisxmobs val-
debulebis arsebobas.

sxva saqmeze86  mosarCele mopasuxisgan iTxovs davale-
bisa da sesxis xelSekrulebis safuZvelze gadacemuli
Tanxebis anazRaurebas. mopasuxem moTxovnis damabrkole-
beli SesagebliT sarCeli ar cno da ganacxada, rom mas mo-
sarCelesTan miTiTebuli xelSekrulebebi ar gauforme-
bia. ucxoeTidan gadmoricxuli Tanxebi misi angariSida-
naa gamotanili da mas ekuTvnis. qvemdgomi instanciis sa-
samarTloebma sarCeli ar daakmayofiles, im safuZvliT,
rom mosarCelem ver daadastura mopasuxesTan davalebi-
sa da sesxis saxelSekrulebo urTierTobis arseboba. sa-
kasacio sasamarTlom gaiziara saapelacio sasamarTlos
msjeloba da ganmarta, rom piri, romelic sxvis sasar-
geblod axorcielebs Sesrulebas, valdebulia daam-
tkicos, rom am SesrulebiT mowinaaRmdege mxares mis
mimarT valdebuleba warmoeSva. am wesidan gamonakli-
si aris mxolod Sesruleba samarTlebrivi safuZvlis
gareSe, radgan valdebulebis ararsebobis mtkiceba,
Cveulebriv, obieqturad, SeuZlebelia.

imisaTvis, rom sasamarTlom imsjelos usafuZvlo gam-
didrebiT warmoSobili valdebulebis arsebobis Sesaxeb,
aucilebelia, mosarCelem Tavisi moTxovna, swored, am
faqts daayrdnos. winaaRmdeg SemTxvevaSi, sasamarTlo ar
aris uflebamosili, sakuTari iniciativiT, Secvalos sar-
Celis samarTlebrivi safuZveli. es daarRvevs, ara mar-
to, dispoziciurobisa da SejibrebiTobis principebs,
aramed mTlianad Secvlis mxareTa procesualur mdgoma-
reobas _ Tu valdebulebidan gamomdinare Sesrulebi-
sas mtkicebis tvirTi mosarCeles akisria, xolo mopa-
suxes, mxolod, faqtebis miTiTebis tvirTi aqvs _ usa-
fuZvlo gamdidrebiT warmoSobil urTierTobebSi,
valdebulebis arsebobis miTiTebisa da misi mtkicebis

86 susg, saqme #as-177-170-2016, 29 ivlisi, 2016 weli.
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tvirTic mopasuxes ekisreba. Tu mosarCele moTxovnis
safuZvlad valdebulebas uTiTebs, Tavad aris am mi-
TiTebisa da, aqedan gamomdinare, Sesabamisi samar-
Tlebrivi Sedegebis riskis matarebeli.

Tavi 6

Secdomebi mtkicebis tvirTis ganawilebisas

qvemoT miTiTebul konkretul davebSi sakasacio sa-
samarTlom miiCnia, rom qvemdgomma sasamarTloebma
arasworad gaanawiles mtkicebis tvirTi.

6.1. mtkicebis tvirTi saijarosamarTlebriv davaSi
arasworad ganawilda

saijarosamarTlebriv davaze87  meijare (mosarCele)
moiTxovda saijaro qirisa da pirgasamtexlos gadaxdas.
mtkicebis saganSi Semaval faqtobriv garemoebas mxareTa
Soris saijaro qonebiT sargeblobisa da mflobelobis
faqti warmoadgenda. sakasacio palatam gaiziara kasato-
ris (mosarCelis) pretenzia, rom ijaris xelSekrulebis
vadis amowurvis Semdeg mopasuxe agrZelebda saijaro qo-
nebis flobas da dausabuTeblad CaTvala saapelacio pa-
latis daskvna am garemoebis mtkicebis tvirTis mosarCe-
lisTvis dakisrebis Taobaze. palatis azriT, am SemTxve-
vaSi, moTxovnis warmomSob faqtze (qonebis dabrunebis
dayovneba), miTiTeba (ssk-is 591-e muxli) evaleboda mo-
sarCeles, rac man ganaxorciela kidec. miTiTebuli
faqtis gaqarwylebis valdebuleba ki, moijaris mtki-
cebis tvirTs warmoadgenda (ssk-is 602-e muxli), miT
umetes, rom sajaro reestris monacemebiT, saijaro uf-
leba kvlav mis saxelze iricxeboda. sakasacio palatam im
garemoebaze dayrdnobiT, rom xelSekrulebis Sewyvetis
Semdeg saijaro qonebis dabrunebis faqtobrivi garemoe-
ba dadasturebuli ar aris, axali gadawyvetilebiT moi-
jares daakisra saijaro qira saxelSekrulebo urTierTo-
bis Sewyvetis Semdeg sarCelis aRZvramde.

analogiuri gadawyvetileba miiRo sakasacio sasamar-

87 susg, saqme #as-2-2-2016, 14 ivnisi, 2016 weli.
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Tlom msgavs saqmeze88  da mcdarad miiCnia saapelacio pa-
latis daskvna im nawilSi, romliTac ar iqna gaziarebuli
meijaris (mosarCelis) pretenzia qonebis dabrunebis da-
yovnebisaTvis qiris dakisrebis Taobaze. sasamarTlos az-
riT, daskvnis simcdare ganapiroba iman, rom sasamarTlom
arasworad gaanawila mtkicebis tvirTi mxareebs Soris
da mosarCeles daavala imis damtkiceba, rom moijares
vadis gasvlis Semdeg saijaro qoneba ukan ar daubru-
nebia. udavoa, rom am SemTxvevaSi moTxovnis warmomSo-
bi faqtis (qonebis dabrunebis dayovneba), miTiTeba (sk-
is 591-e muxli) evaleboda mosarCeles, rac man gaakeTa
kidec, magram am faqtis uarmyofeli mtkicebulebis
wardgena evaleboda moijares ssk-is 602-e muxlidan ga-
momdinare, miT umetes rom sadavo periodamde sajaro
reestris monacemebiT ijaris ufleba isev mis saxelze
iricxeboda. palatis daskvniT, meijaris (mosarCelis)
pretenzia am nawilSi dasabuTebulia, radganac arsebobs
sk-is 591-e muxlis pirveli winadadebiT gaTvaliswinebu-
li samarTlebrivi Sedegis ganmapirobebeli winapirobebi
da mopasuxe valdebulia, gadaixados qonebis dabrunebis
dayovnebisaTvis saijaro qira.

6.2. mopasuxis mtkicebis tvirTi mosarCeles
arasworad daekisra

erT-erT saqmeze89 , romelSic mosarCele mopasuxeebi-
saTvis qiravnobisa da mibarebis xelSekrulebebis safuZ-
velze iTxovda moxmarebuli elenergiis davalianebis ga-
daxdas, qveda instanciis sasamarTloebma ar daakmayofi-
les sarCeli, vinaidan mosarCelem ver warudgina sasamar-
Tlos misi moTxovnebis damadasturebeli mtkicebulebe-
bi.

sakasacio palatam miiCnia, rom saapelacio sasamarTlom
arasworad gaanawila mxareebs Soris mtkicebis tvirTi,
kerZod, mopasuxis mtkicebis tvirTi mosarCeles daakis-
ra.

sasamarTlos msjelobiT, gansaxilvel SemTxvevaSi ga-
damwyveti iyo ssk-is 102-e muxlis pirveli nawiliT dad-

88 susg, saqme #as-1203-1130-2015, 01 ivnisi, 2016 weli.
89 susg, saqme #as-641-607-2015,   25 seqtemberi, 2015 weli.
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genili wesi (`TiToeulma mxarem unda daamtkicos garemo-
ebani, romlebzedac igi amyarebs Tavis moTxovnebsa da Se-
sagebels~), rac niSnavs imas, rom mosarCelem, rogorc
wesi, unda daamtkicos yvela garemoeba, romelic moT-
xovnis warmoSobas ganapirobebs, xolo mopasuxem moT-
xovnis gamomricxavi, Semwyveti an misi ganxorciele-
bis xelisSemSleli garemoebebi. qiravnobis xelSekru-
lebis Tanaxmad, pirveli mopasuxe iyo valdebuli, dae-
montaJebina qiravnobis adgilze wylis, gazisa da denis
mricxvelebi, riTac damoukideblad aRiricxeboda pir-
veli mopasuxis mier moxmarebuli wyali, gazi da eleqtro-
energia (moculoba). mosarCele, eqspertis daskvnaze day-
rdnobiT amtkicebda, rom mis teritoriaze arsebuli
eleqtrogamanawilebeli jixuridan maragdeboda rogorc
gaqiravebuli macivari da sawyobi, ise, meore mopasuxis
kuTvnili 25-toniani, macivar-konteineric. eljixuris Se-
sasvlelSi ki, damontaJebuli iyo ori `aqtiuri eleqtro-
energiis mricxveli~, romelTagan erTi gankuTvnili iyo
orive macivris mier daxarjuli elenergiis aRsaricxavad,
radganac mopasuxeebi sarCelisgan Tavs icavdnen im ga-
remoebaze miTiTebiT, rom moxmarebuli elenergiis Ri-
rebuleba srulad gadaxdili hqondaT, swored maT
valdebulebas warmoadgenda, waredginaT sasamarTlo-
saTvis amis damadasturebeli mtkicebulebebi, kerZod,
ramdeni (moculobis) eleqtroenergia moixmares sadavo
periodis ganmavlobaSi da gadauxades Tu ara misi Rire-
buleba mosarCeles, romlisganac, maTive ganmartebiT,
isini `yidulobdnen~ elenergias.

6.3. miuRebeli Semosavlis mtkicebis tvirTi
mopasuxes arasworad daekisra

sxva saqmeze90  sakasacio sasamarTlom daasabuTa, ra
ssk-is 393-e muxlis me-3 nawilis darRveva, rac gamoi-
xata mtkicebis tvirTis arasworad ganawilebasa da
mtkicebulebaTa araswor SefasebaSi, gaauqma gasaCiv-
rebuli gadawyvetileba da saqme xelaxla gansaxilve-
lad daabruna qvemdgom sasamarTloSi.

sakasacio palatam ganmarta, rom zogadi principis Ta-

90 susg, saqme #as-406-383-2014,  17 aprili, 2015 weli.
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naxmad, mocemuli kategoriis davaSi (mosarCele iTxovda
nardobis xelSekrulebidan gamomdinare momsaxurebis-
Tvis gadacemuli inventaris daubruneblobiT miyenebu-
li zianis _ miuRebeli Semosavlis anazRaurebas) mosar-
Celes ekisreba, rogorc faqtebis miTiTebis (mtkice-
bis sagani), aseve, maTi damtkicebis tvirTi (mtkicebis
tvirTi). Sesabamisad, mocemul SemTxvevaSi, mosarCele
iyo valdebuli, mieTiTebina da sarwmunod daemtkicebi-
na, rom mopasuxis qmedeba iyo aramarTlzomieri, am qme-
debam gamoiwvia ziani, mopasuxis qmedebasa da damdgar zi-
ans Soris arsebobs mizezobrivi kavSiri, isic Tu ras Se-
adgens zianis odenoba. amasTan, vinaidan konkretul Sem-
TxvevaSi, mosarCele iTxovs zianis anazRaurebas miuRe-
beli Semosavlis saxiT, mosarCeles imgvari mtkicebule-
bebi unda waredgina, romelic Seqmnida obieqtur, realur
suraTs aseTi Semosavlebis miRebasTan dakavSirebiT da
ara varauds, albaTobas Semosavlis miRebis Taobaze, ga-
momdinare iqidan, rom sk-is 411-e muxli mxolod im Semo-
savlis anazRaurebis valdebulebas akisrebs xelSem-
kvrel mxares, romelic obieqturi mocemulobiTaa nakar-
naxevi da ara kreditoris subieqturi SefasebiT.

6.4. werilobiTi mtkicebulebis Sefasebisas,
sasamarTlom arasworad gadaanawila mtkicebis

tvirTi da movalis samtkicebeli tvirTi
kreditors daakisra

konkretul saqmeze91 , romliTac mosarCele iTxovda
sesxis xelSekrulebidan gamomdinare fuladi valdebu-
lebis Sesrulebas, fuladi valdebulebis Sesrulebis na-
wilSi, mowmeTa Cvenebebisa da sisxlis samarTlis masale-
bis garda saapelacio sasamarTlo daeyrdno saqmeSi war-
dgenil mosarCelis (kreditoris) xelwerils.

gasaCivrebuli gadawyvetilebis mixedviT, kreditor-
ma sadavo gaxada xelwerilis namdviloba da miuTiTa, rom
igi mas ar Seudgenia, Tumca am garemoebis damadasturebe-
li mtkicebuleba, garda sakuTari axsna-ganmartebisa, ro-
melic araa sakmarisi werilobiTi mtkicebulebis uarsa-
yofad, ar warudgenia.

91 susg, saqme  #as-872-830-2013, 17 oqtomberi, 2014 weli.
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sakasacio palatam gaiziara kasatoris (kreditoris-mo-
sarCelis) pozicia xelwerilis Sefasebis ukanonobis Tao-
baze da ganmarta, rom miTiTebuli werilobiTi mtkice-
bulebis _ xelwerilis Sefasebisas, saapelacio sasamar-
Tlom arasworad gadaanawila mtkicebis tvirTi da mo-
pasuxis (movalis) samtkicebeli tvirTi daakisra mosar-
Celes (kreditors). palatis mosazrebiT, yuradsaRebia
ara marto materialursamarTlebrivi normiT (sk-is
623-e muxli) gaTvaliswinebuli mtkicebis tvirTis ga-
nawilebis standarti, aramed miTiTebuli normis mixed-
viT garemoebebis damadasturebeli mtkicebulebis nam-
dvilobasTan dakavSirebuli mtkicebis tvirTis proce-
sualursamarTlebrivi standarti (ssk-is 137-e muxli),
kerZod, sk-is 137-e muxlis pirveli nawilis Tanaxmad, mxa-
res ufleba aqvs, saqmis winaswari sasamarTlo ganxilvisaT-
vis momzadebis stadiaze ganacxados, rom wardgenili sa-
buTi yalbia. aseTi mas SeuZlia, ganacxados saqmis sasamar-
Tlo sxdomaze ganxilvis drosac, Tu es sabuTi wardgenil
iqna am sasamarTlo sxdomaze an adre wardgenili sabuTis
siyalbe misTvis cnobili gaxda sxdomaze.

gansaxilveli normis mixedviT, pirs, vis winaaRmdegac
wardgenilia sabuTi, SeuZlia, uaryos igi mis siyalbeze
miTiTebiT, martivi SesagebliT. am SemTxvevaSi am ukanas-
knels ar ekisreba am uaryofis dadastureba. piriqiT, im
pirs, vis sasargeblodac miuTiTebs (vinc waradgina) es
mtkicebuleba, mas ekisreba misi namdvilobis dadasture-
ba, Tu misma mowinaaRmdege mxarem am sabuTis namdviloba
gaxada sadavod.

aRniSnuli Tavisebureba ufro mkveTrad vlindeba gan-
saxilveli muxlis me-2 nawiliT, romlis Tanaxmad, mtkice-
bulebis warmdgen mxares SeuZlia, sTxovos sasamarTlos
mtkicebulebebidan sadavo sabuTis amoricxva da saqmis ga-
dawyveta saqmeSi arsebuli sxva mtkicebulebebis safuZ-
velze. aseTi Txovnis ararsebobis SemTxvevaSi, sasamarTlo
Seamowmebs sabuTis namdvilobas, risTvisac SeuZlia, da-
niSnos eqspertiza, moiTxovos damatebiTi mtkicebulebe-
bis warmodgena an gamoiTxovos sxva mtkicebulebebi.

amave muxlis me-4 nawilis Tanaxmad, wardgenil weri-
lobiT mtkicebulebaTa namdvilobis Semowmeba SeiZleba
sasamarTlos iniciativiT.

amdenad, Tu mxare miuTiTebs sabuTis siyalbeze (ris-
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Tvisac kanoni ar iTxovs dadasturebas), am SemTxvevaSi
sabuTis warmdgen mxares SeuZlia, sTxovos sasamarTlos
mtkicebulebebidan sadavo sabuTis amoricxva da saqmis
gadawyveta saqmeSi arsebuli sxva mtkicebulebebis safuZ-
velze, magram, Tu es ukanaskneli ar moiTxovs am sabuTis
amoricxvas (Sesabamisad, arc adasturebs mis namdvilo-
bas), sasamarTlo Seamowmebs sabuTis namdvilobas, risTvi-
sac SeuZlia, daniSnos eqspertiza, moiTxovos damatebi-
Ti mtkicebulebebis warmodgena, gamoiTxovos sxva mtki-
cebulebebi. zemoaRniSnuli msjelobidan gamomdinare, sa-
samarTlom daaskvna, rom, gansaxilveli normebis Tanax-
mad, mxare, romelic uTiTebs mis sasargeblo faqtze,
manve unda daamtkicos es faqti Sesabamisi mtkicebu-
lebebiT (ssk-is me-4, 102-e muxlebi, aseve, sk-is 623-e,
429-e da 433-e muxlebi), Sesabamisad, masve ekisreba am
mtkicebulebebis namdvilobis dadasturebac (ssk-is
137-e muxli). zemomiTiTebuli ganmartebebis mixedviT,
sasesxo urTierTobebSi movalem unda daadasturos val-
debulebis Sesrulebis sadavo faqtebi Sesabamisi mtki-
cebulebebiT, aseve, am mticebulebebis namdvilobac.

6.5. amxanagobis krebis oqmis baTilad cnobis
Sesaxeb davaSi sasamarTlom mosarCeleTa

mtkicebis tvirTi mopasuxes daakisra

saqmis fabuliT92  Segebebul sarCelSi davis sagans er-
Toblivi saqmianobis amxanagobis krebis oqmis baTilad
cnoba warmoadgens. aRniSnuli krebis oqmiT ZiriTadi mo-
sarCele (mopasuxe Segebebul sarCelSi) amxanagobis wev-
ri gaxda uZravi qonebis miRebis pirobiT. Segebebuli sar-
Celis mosarCeleebma krebis oqmis baTilad cnoba moiT-
xoves im safuZvliT, rom kreba ar iyo gadawyvetilebauna-
riani. saapelacio palatam ucvlelad datova saqalaqo sa-
samarTlos gadawyvetileba sadavo krebis oqmis baTilad
cnobis Sesaxeb da aRniSna, rom ZiriTad mosarCeles (mo-
pasuxes Segebebul sarCelSi) unda emtkicebina, krebis
ssk-is 930-e-940-e muxlebis Sesabamisad Catarebis Sesa-
xeb.

mosarCelem sakuTari moTxovnebis dasasabuTeblad sa-

92 susg, saqme #as-1328-1254-2012,  26 marti, 2015 weli.
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davo krebis oqmi da xelSekruleba waradgina. mopasuxe-
ebs ki, miuTiTebdnen ra maT baTilobaze, saTanado mtki-
cebulebebiT unda daadasturebinaT krebis oqmis kanon-
sawinaaRmdegoba, kerZod ki amxanagobis wesdeba an sxva
dokumentacia, saidanac gairkveoda, 2008 wlis monaceme-
biT vin iyo amxanagobis wevri an gadawyvetilebis miRebis
ra wesi moqmedebda.

sakasacio sasamarTlom miiCnia, rom krebis oqmi Tavisi
SinaarsiT, iZleva im varaudis daSvebis safuZvels, rom
krebaze damswre pirebi wilis mosarCelisaTvis gada-
cemas eTanxmebodnen. am varaudis gabaTileba ki, mopa-
suxeTa mtkicebis tvirTSi Sedis. mopasuxeebs unda da-
edasturebinaT Sesabamisi mtkicebulebebiT, xelSek-
rulebis dadebis droisaTvis amxanagobas ramdeni wev-
ri hyavda da yvela maTgani daeswro Tu ara sadavo kre-
bas. Tundac dadasturebulad iqnes miCneuli, rom kre-
bas mxolod 5 wevri eswreboda, is faqti, rom amxanago-
bas im droisaTvis 5-ze meti wevri hyavda, mopasuxeTa
mtkicebis sagania.

6.6. wilis nasyidobis xelSekrulebis baTilad
cnobis Sesaxeb davaSi sasamarTlom arasworad

gamijna da gaanawila mxareTa Soris faqtobrivi
garemoebebis miTiTebisa da mtkicebis tvirTi

erT-erT gaxmaurebul saqmeze93  uzenaesi sasamarTlos
didma palatam miiCnia, rom saapelacio sasamarTlom mxa-
reTa Soris faqtobrivi garemoebebis miTiTebisa da
mtkicebis tvirTi arasworad gamijna da gaanawila (gan-
saxilvel davaSi mosarCelis erT-erT moTxovnas iZule-
biT dadebuli xelSekrulebis baTilad cnoba da sakuTre-
bis dabruneba warmoadgens.) sakasacio sasamarTlos miTi-
TebiT, mtkicebis tvirTis sworad ganawilebis SemTxveva-
Si qvemdgom sasamarTlos SesaZlebloba eqneboda, ganxor-
cielebulad CaeTvala sk-is 992-e, 998-e muxlebisa da 408-
e muxlis pirveli nawiliT gaTvaliswinebuli samarTleb-
rivi Sedegis ganmapirobebeli faqtobrivi wanamZRvrebi
da gasaCivrebul nawilSi sarCelis safuZvlianobasTan mi-
marTebiT Sesabamisi samarTlebrivi daskvnebic gamoeta-

93 saqarTvelos uzenaesi sasamarTlos didi palatis 2017 wlis 2
martis gadawyvetileba. saqme #as-664-635-2016, gv.158.&192.



78

na. sasamarTlos daskvniT, miuxedavad imisa, rom faqte-
bis miTiTebasa da mtkicebis tvirTs Soris sakmaod
mWidro urTierTkavSiria, ufro metic, rogorc wesi,
isini erTmaneTsac faraven, maTi erTmaneTisagan gamij-
vna aucilebelia, radganac umeteswilad swored ase-
Ti gamijvna pasuxobs imas, Tu vis awevs an visze gada-
dis mtkicebis tvirTi.

konkretul davaSi mosarCele Tavisufldeba iZulebis
faqtis mtkicebisgan, radgan erT-erTi mopasuxe sadavod
ar xdis mosarCelis mier miTiTebul iZulebis faqts, ro-
melic moTxovnis ZiriTadi safuZvelia.

Tavi 7

samarTlebrivi daskvna

saproceso samarTalSi moqmedi dispoziciurobisa da
SejibrebiTobis konstituciuri principis realizacia mo-
dave mxareTa Soris mtkicebis tvirTis ganawilebis obi-
eqturi da samarTliani ganawilebis standartiT miiRwe-
va. procesualuri Sejibrisas mxareebi Tanabari uflebe-
biT sargebloben, rac, upirveles yovlisa, mtkicebis pro-
cesSi Tanabrobas gulisxmobs. ssk-is 102.1 muxliT ganmtki-
cebuli danawesis mixedviT mxareebi miuTiTeben maTi moT-
xovnis damasabuTebel faqtebsa da garemoebebze da Ta-
vadve uzrunvelyofen sarwmuno da utyuari mtkicebule-
bebiT am faqtebis mtkicebas (dadasturebas). mtkicebis
tvirTi (simZime) mxareebs Tanabrad awevT. TiToeuli mxa-
re amtkicebs mas, rasac uTiTebs sarCelsa Tu Sesagebel-
Si. saproceso kanonmdebloba mtkicebis tvirTis ganawi-
lebis zogad wesze uSualo miTiTebas Seicavs da aRniSnu-
li sakiTxi sasamarTlo praqtikaSi nakleb problemuria.
kvlevam aCvena, rom sasamarTloebi samarTalwarmoe-
bis procesSi mtkicebis tvirTis ganawilebisas Secdo-
mebs ZiriTadad maSin uSveben, roca mtkicebis tvirTi
specialuri (kerZo) wesiT, kerZod, prezumfciebis ga-
moyenebiT (daSvebiT) unda ganawildes.

vfiqrobT, aRniSnuli ganapiroba im garemoebam, rom sa-
moqalaqo samarTalSi ar aris prezumfciebis, anu mxareTa
Soris mtkicebis tvirTis ganawilebis dasrulebuli sis-
tema. rig SemTxvevaSi, kanoni ar Seicavs pirdapir miTiTe-
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bas imaze, Tu romelma mxarem konkretulad ra faqti un-
da daamtkicos an, romeli faqtebis damtkicebis safuZ-
velze warmoiSoba varaudi sxva faqtebis arseboba-arar-
sebobis Sesaxeb. mxareTa Soris mtkicebis tvirTis gana-
wilebis zogierT wess adgens sasamarTlo praqtika, rac
avsebs kanonmdeblobaSi arsebul xarvezs94.

es bunebrivicaa, radgan `samarTals ar SeuZlia da arc
unda daafiqsiros uflebebisa da movaleobebis Tanafar-
dobis yvela SesaZlo varianti da kombinacia. samarTlis
norma urTierTobis monawileebs, maT savaldebulo da Se-
saZlebel qcevas, maTi moqmedebebis Sedegebs gansaz-
Rvravs mxolod abstraqtuli formiT. amasTan, samarTa-
li Tavisi ganviTarebis procesSi CamorCeba sazogadoeb-
rivi urTierTobebis ganviTarebas. samarTlis am konser-
vatizmis kompensacias axdens sasamarTlo samarTlis
Sefardebis procesSi~95.

gasaziarebelia doqtrinaSi arsebuli mosazreba, rom
`am gziT (e.i.sasamarTlo praqtikis meSveobiT) SeiZleba,
saqarTvelos kanonmdeblobaSi gaCndes axali faseulobe-
bi da qcevis wesebi. miT ufro, rom Tanamedrove samar-
Tlebriv sistemaSi kodificirebuli samarTali ar zRu-
davs samarTlis ganviTarebas~96.

mtkicebis procesisTvis principuli mniSvnelobi-
saa, rogorc mtkicebis sagnis, ise mtkicebis tvirTis
sworad gansazRvra. mtkicebis tvirTis zogadi wesis
mixedviT, mxares awevs rogorc faqtebis miTiTebis,
aseve, maTi mtkicebis movaleoba. gamonaklis SemTxve-
vebSi ki, faqtebis miTiTebisa da mtkicebis tvirTi gan-
sxvavebulad nawildeba97.

 samoqalaqo samarTlis doqtrinaSi samarTalurTier-
Tobis mxareTa Tanasworobis klasikuri principis gver-

94 i.gagua, `mtkicebis tvirTi samoqalaqo saproceso samarTalSi~,
2013, meridiani, gv. 146,153.

95 g.xubua, samarTlis Teoria, Tb, 2004, gv.132. miTiTebulia: i.gagua,
`mtkicebis tvirTi samoqalaqo saproceso samarTalSi~, 2013,
meridiani, gv. 145.

96 d.kereseliZe, „kerZo samarTlis uzogadesi sistemuri cnebebi“,
2009, gv. 70; gagua, gv. 224.

97 aRniSnulis sailustraciod SeiZleba davasaxeloT kvlevis
5.1.11., 6.1., 6.6. punqtebSi miTiTebul saqmeebze miRebuli
gadawyvetilebebi.
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diT, arsebobs e.w. `Zlieri~ da `susti~ mxaris problema,
romelic normatiulad araa fiqsirebuli, magram materi-
alursamarTlebriv normebSi poulobs gamoxatulebas da,
Sesabamisad, uzrunvelyofs urTierTobis monawileTa Ta-
nasworobas (mag. sk-is 325-e, 347-e-348-e, 319-e da sxva mux-
lebi).

sasamarTlo praqtika xSirad specialur wesze da mtki-
cebiT prezumfciebze dayrdnobiT, mtkicebis tvirTis ga-
nawilebisas, mtkicebis tvirTs `Zlier~ mxares akisrebs,
riTac garantirebuls xdis SejibrebiT procesSi masTan
`susti~ mxaris procesualur Tanasworobas.

aRniSnulis dasturia SromiTi davebi samuSaodan gan-
Tavisuflebis Taobaze.

samsaxuridan ganTavisuflebis marTlzomierebis kvle-
visas, romelic unda Semowmdes Sromis samarTalSi moqme-
di normebiT, sasamarTlo xelmZRvanelobs mtkicebis
tvirTis ganawilebis swored im standartiT, romelsac
Sromis samarTali awesebs da, romlis Tanaxmad, swored
damsaqmebelia valdebuli, adasturos dasaqmebulis
samsaxuridan ganTavisuflebis kanonieri da sakmari-
si safuZvlis arseboba. samuSaodan daTxovnis Sesaxeb
SromiT davebSi mtkicebulebebis warmodgenis Tvalsaz-
risiT, mtkicebis tvirTis ganawilebis garkveul Tavise-
burebas, damsaqmeblisa da dasaqmebulis araTanabari Se-
saZleblobebi ganapirobebs. mosarCele, dasaqmebuli, ro-
melic samsaxuridan ukanonod daTxovnis Taobaze apeli-
rebs, ver daadasturebs misi samsaxuridan daTxovnis uka-
nonobas. Sesabamisad, mosarCelis miTiTeba, rom igi uka-
nonod gaaTavisufles samsaxuridan, mtkicebis tvirTs
abrunebs da damsaqmebels dasaqmebulis samsaxuridan
marTlzomierad ganTavisuflebis mtkicebis valdebu-
lebas akisrebs.

amgvari daskvnis safuZvelia principi, romlis mixed-
viTac damsaqmebels gaaCnia mtkicebiTi upiratesoba,
sasamarTlos warudginos misTvis xelsayreli mtkicebu-
lebebi imasTan dakavSirebiT, rom misma TanamSromelma
arajerovnad Seasrula masze dakisrebuli movaleobebi
an, rom mas ar gaaCnia sakmarisi kvalifikacia, an ar flobs
Sesabamis unar-Cvevebs, rac konkretul qmedebebSi gamo-
ixata, vidre dasaqmebuli, romelic obieqturad ver SeZ-
lebs mtkicebulebebis wardgenas masze, rom igi valdebu-
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lebas jerovnad asrulebda an romel unar-Cvevebs ar
flobs, miT ufro, rom ama Tu im saqmianobisaTvis saWiro
unar-Cvevebis flobis sakiTxi SefasebiT kategorias ga-
nekuTvneba.

samarTliani balansi Sromis uflebasa da damsaqmeblis
uflebas Soris, gonivruli standartidan unda gamomdi-
nareobdes. im pirobebSi, rodesac dasaqmebuli Tavisuf-
ldeba samsaxuridan kvalifikaciis elementze miTiTebiT,
damsaqmebeli organizacia valdebulia, daadasturos ga-
remoebebi imis Sesaxeb, rom gaTavisuflebuli TanamSro-
meli dakisrebuli valdebulebebis Sesrulebas Tavs ver
arTmevda, xolo im SemTxvevaSi, rodesac miTiTebuli ga-
remoeba mxolod gasaubrebis gziT mowmdeba, aseT SemTxve-
vaSi, damsaqmebelma saTanado mtkicebulebebis warmod-
genis gziT unda daadasturos, Tu raSi gamoixata dasaq-
mebulis mier sakuTari valdebulebebis arajerovani Ses-
ruleba an im unar-Cvevebis nakleboba, romlis gamoc, igi
dakavebul TanamdebobasTan Seufereblad iqna cnobili.

sasamarTlo davebSi, rodesac samoqalaqo samar-
Tlebrivi urTierTobis mxare saxelmwifoa, gansakuT-
rebiT maRali standartiT unda Semowmdes da Sefasdes
garigebis `Zlieri~ kontrahentis qceva/qmedeba, ram-
denad Seesabameba ssk-is 54-e muxlis winapirobaTagan
iseT specifikur danawess, rogoricaa _ zneobis nor-
mebi. gansakuTrebiT maSin, roca aSkaraa, rom umeteswilad
swored saxelmwifo iRebs sargebels garigebidan, `susti
mxaris~ (kerZo piris) xarjze. aseT viTarebaSi sasamarTlos
kvlevisa da Sefasebis sagania, Tu ramdenad moralurad
SeiZleba iqnes miCneuli iseTi garigeba, rodesac saxel-
mwifo usasyidlod Rebulobs garkveul momsaxurebas, qo-
nebas sakuTrebaSi da a.S, anu praqtikulad, ratom SeiZle-
ba kerZo samarTlis pirma `daasaCuqros~ saxelmwifo, ram-
denad Seesabameba aRniSnuli im zogad moralur katego-
rias, rom saxelmwifos, romelsac aqvs valdebuleba sa-
kuTari resursebiT TiToeuli piris ufleba da interesi
daicvas, fizikurma an iuridiulma pirma aCuqos raime qo-
neba, usasyidlod moemsaxuros.

saxelmwifos monawileobiT dadebuli kerZosamarTleb-
rivi garigebebis Secilebis Sedegad, mtkicebis tvirTi sa-
xelmwifoze gadadis da, Tuki mosarCele konkretul faq-
tebze miTiTebiT acxadebs, rom masze ganxorcielda iZu-
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leba (fizikuri an fsiqologiuri), prezumirebulia, rom ga-
moiyenes iZuleba da saxelmwifos ubrundeba mtkicebis
tvirTi, rom iZulebis faqti ar arsebobda, manve unda da-
amtkicos, ratom aris SeuZlebeli amgvari prezumfciis
daSveba, rac yovel konkretul SemTxvevaSi, garigebis Si-
naarsis detalur kvlevasa da gaanalizebas moiTxovs.

mtkicebulebiT prezumciebTan dakavSirebiT, sayu-
radReboa gadawyvetileba, sadac sasamarTlom mopasu-
xis sasargeblod fuladi valdebulebis Sesrulebis
prezumfciis daSvebiT sakasacio sasamarTlos stabi-
luri praqtikisagan gansxvavebiT gaanawila mtkicebis
tvirTi. miuxedavad imisa, rom movalem ver waradgina fu-
ladi valdebulebis Sesrulebis Taobaze sk-is 429-e mux-
liT dadgenili mtkicebuleba, sasamarTlom sxva (ara-
pirdapir) mtkicebulebebze dayrdnobiT dauSva pre-
zumfciis arsebobis SesaZlebloba, rom kreditoris
mier ucxoeTSi ganxorcielebuli tranzaqciis Tanxa
swored movalis mier kreditorisTvis naRdi angariS-
sworebiT iyo gadaxdili.

sainteresoa usafuZvlo gamdidrebis kanonismieri sa-
fuZvliT warmoebul davebSi mtkicebis tvirTis ganawi-
lebis sakiTxi. imis gaTvaliswinebiT, rom Sesrulebis kon-
diqcia gulisxmobs viTom kreditoris qonebis Segnebul
da mizanmimarTul gazrdas, romelsac ar gaaCnia samar-
Tlebrivi (saxelSekrulebo an kanonismieri) safuZveli,
an amgvari safuZveli, normaSi miTiTebul garemoebaTagan
erT-erTis arsebobis gamo, ar warmoSobila an Sewyda da
Sesrulebis kondiqciisas, iseve, rogorc usafuZvlo gam-
didrebis institutisaTvis maxasiaTebeli moTxovna usa-
fuZvlod miRebulis ukan dabrunebaa, kondiqciuri val-
debulebis mtkicebis saganSi Semavali garemoebebia:
Sesruleba (samarTlebrivi sikeTis viTom-kreditori-
saTvis gadacema), mopasuxis gamdidreba, amis Sesabami-
sad, mosarCelis qonebrivi danaklisi, materialur/
aramaterialur sikeTeTa am gadanacvlebis usafuZ-
vloba/gaumarTlebloba. (ganxorcielebuli gadace-
mis faqtobrivi safuZvlis ararseboba/Sewyveta). aRniS-
nulTagan erT-erTi elementis ararseboba, moTxovnis
dakmayofilebas gamoricxavs, amasTanave, rogorc materi-
aluri (sk-is 976-e muxli), ise, saproceso (ssk-is 102-e mux-
li) normis Tanaxmad, mtkicebis saganSi Semavali gare-
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moebebis dadasturebis tvirTi ekisreba mosarCeles.
amasTan mosarCelem unda gaaqarwylos mopasuxis (vi-
Tom-kreditoris) sasargeblod sk-is 361-e muxlis pir-
veli nawiliT daSvebuli kanonismieri prezumfcia,
romlis Tanaxmadac yoveli Sesruleba gulisxmobs val-
debulebis arsebobas.

sagulisxmoa, rom sazogadoebis winaSe direqtore-
bis pasuxismgeblobis sakiTxis ganxilvisas moqmedebs
prezumfcia mosarCelis (sazogadoebis) sasargeblod,
im TvalsazrisiT, rom ziani mopasuxis (direqtoris)
braliTaa miRebuli. sazogadoebis mier sarCelis safuZ-
vlianobis dasadastureblad wardgenili mtkicebulebe-
bis gaqarwylebis valdebuleba ekisreba direqtors, ro-
melmac unda daadasturos, rom mas ar miuZRvis sazogado-
ebisaTvis miyenebul zianSi brali da, rom is moqmedebda
gulmodgine xelmZRvanelis keTilsindisierebiT. mtkice-
bis TvalsazrisiT, msgavsi kategoriis saqmeebze mosarCe-
lis valdebulebas warmoadgens zianis arsebobis faqtis
damtkiceba, xolo sawarmos xelmZRvanelobiTi/warmomad-
genlobiTi uflebamosilebis mqone piri valdebulia, gaa-
qarwylos es garemoeba imgvarad, rom igi kanonis moTxov-
naTa Sesabamisad asrulebda dakisrebul movaleobebs da
Tundac materialuri danaklisis arsebobis SemTxvevaSi, es
ar aris direqtoris braleuli qmedebis Sedegi.

saqarTvelos samoqalaqo saproceso kodeqsi iTvalis-
winebs mtkicebis tvirTis ganawilebis gansxvavebul
(e.w.inovaciur) wess, warmoebis iseTi saxeebis dros, ro-
melic Seexeba reketuli qonebis, Tanamdebobis piris, qur-
duli samyaros wevris, adamianiT movaWris, narkotikuli
saSualebis gavrcelebis xelSemwyobis an saqarTvels sis-
xlis samarTlis kodeqsis 194-e muxlis mesame nawilis
`g~qvepunqtiT msjavrdebuli piris qonebis CamorTmeva-
sa da saxelmwifosaTvis gadacemasTan dakavSirebuli saq-
meebis ganxilvas. warmoebis dasaxelebul kategoriaSi
mtkicebuleba garkveuli faqtis dasadastureblad moeT-
xoveba im mxaresac, romelsac am faqtis damtkicebis tvir-
Ti ar ekisreba, rac cvlis mxareTa Soris mtkicebis tvir-
Tis ganawilebis manamde dadgenil wess. es niSnavs, rom im
faqtis damtkicebis movaleoba, romelic evaleboda erT
mxares, saboloo jamSi gadaekisreba meore mxares. damtki-
cebis tvirTi saqarTvelos samoqalaqo saproceso sa-
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marTalSi aris moZravi, igi araa mudmivad mijaWvuli
prezumfciaze. mtkicebis tvirTi ekisreba swored pro-
cesis im monawile mxares, romlisTvisac ufro advi-
lia mtkicebulebaTa warmodgena98.

sagulisxmoa, rom mtkicebis tvirTis swor ganawilebas
da, sabolood, kanonieri gadawyvetilebis miRebas gana-
pirobebs, ara marto materialur-samarTlebrivi, aramed
procesualursamarTlebrivi garemoebebis Sefaseba.

erT-erT gaxmaurebul saqmeze, sadac davis sagans wil-
ze sakuTrebis uflebis aRdgena/dabruneba warmoadgens,
sarCelis warmateba ZiriTadad swored miTiTebisa da mtki-
cebis tvirTis sworad gamijvnam da ganawilebam ganapiro-
ba. sadac arsebiTi roli procesualursamarTlebrivma
faqtebma Seasrules. sasamarTlom, erT-erTi mopasuxis mi-
er Sesageblis warudgenlobis gamo, mosarCele gaaTavi-
sufla mis mier sarCelis safuZvlad miTiTebuli iZule-
bis faqtis mtkicebisagan da aRniSnuli faqti ganxorcie-
lebulad/damtkicebulad CaTvala. amasTan, meore mopa-
suxis mier wardgenili arakvalificiuri Sesageblis ana-
lizis safuZvelze sasamarTlom aRniSna, rom mosarCelis
mier miTiTebuli da mopasuxis, erT SemTxvevaSi, Seuda-
vebeli, xolo, meore SemTxvevaSi, arakvalificiurad Se-
davebuli garemoebebi samarTlebrivad qmnis imis prezum-
fcias, rom mosarCelis sakuTrebis ufleba xelyves iZu-
lebis gziT. prezumirebuli faqtebi ki, am tvirTis mqone
mopasuxebma ver gaaqarwyles.

mtkicebis tvirTis ganawilebis specialur wesze miTi-
Tebas saproceso kodeqsi ar Seicavs. mizanSewonili iqne-
boda sakanonmdeblo cvlilebis gziT aRniSnuli sakiTxis
mowesrigeba, kerZod, ssk-is 102-e muxlis pirveli nawilis
Camoyalibeba Semdegi saxiT: TiToeulma mxarem unda da-
amtkicos garemoebani, romlebzec igi amyarebs Tavis
moTxovnebsa da Sesagebels, Tu kanoniT mtkicebis tvir-
Tis ganawilebis gansxvavebuli wesi ar aris dadgenili,
rac sasamarTlo praqtikasa da doqtrinaSi realurad ar-
sebul mtkicebis tvirTis ganawilebis am mniSvnelovan wess
saproceso kanonmdeblobaSi normatiulad ganamtkicebda.

98 i. gagua, `mtkicebis tvirTi samoqalaqo saproceso samarTalSi~,
2013, meridiani, gv.142.
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