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Sesavali

vada droSi arsebuli momenti an garkveuli monakveTia, magram dro, vadisgan
gansxvavebiT, ar aris  samarTlebrivi kategoria. vada drois nawilia, ese igi,
dro moicavs vadasac. dro usasruloa, xolo vada konkretuli subieqtis (pi-
ris, kanonmdeblis) nebiT gansazRvruli drois monakveTia, romelic konkre-
tul uflebebsa da valdebulebebs warmoSobs.1

vada gulisxmobs drois gansazRvrul periods (moments), romelsac samoqa-
laqo kanonmdebloba ukavSirebs ama Tu im iuridiuli Sedegs.2

drois faqtori did rols asrulebs samoqalaqo-saproceso samarTalSi. sap-
roceso vada aris drois garkveuli monakveTi, romlis ganmavlobaSi unda Ses-
ruldes esa Tu is saproceso moqmedeba.3

samoqalaqo-saproceso kodeqsis pirveli muxlis pirveli nawilis Tanaxmad,
saqarTvelos saerTo sasamarTloebi samoqalaqo saqmeebs ganixilaven am ko-
deqsiT dadgenili wesebis mixedviT. aRniSnuli normiT, sasamarTloSi samo-
qalaqo saqmiswarmoebisas ama Tu im saproceso moqmedebis ganxorcielebis
vadis gamoTvla wesrigdeba ara materialuri kanonmdeblobiT, aramed samo-
qalaqo-saproceso kodeqsis VII TaviT dadgenili saproceso vadebis gamoT-
vlis wesidan.4

udavoa, rom sasamarTlom saqme samarTlianad unda gadawyvitos, magram
saqmis samarTlianad gadawyvetas maSin aqvs fasi, roca es moxdeba Tavis
droze. saqmis gaWianureba xSirad, praqtikulad, usamarTlobis tolfa-
sia, amitom mxareTa uflebebisa da interesebis droulad dacva marTlmsa-
julebis ganxorcielebis efeqturobis ganmsazRvreli erT-erTi umniS-
vnelovanesi faqtoria.5

saproceso vadebs udidesi mniSvneloba aqvs samoqalaqo samarTalwar-
moebaSi, vinaidan samarTalwarmoebis mizania ara mxolod piris darRve-
uli an sadavod qceuli uflebis dacva, aramed yovelive amis Sesruleba
gonivruli vadis mixedviT.

1 droisa da vadis urTierTmimarTebis Sesaxeb ix. zoiZe/zarandia, moZRvreba vadebis
(drois) samarTlebrivi bunebis Sesaxeb, samarTlis Jurnali, 4-5, 2003; d. suxitaSvili,
samarTali da dro, 2004; zarandia, saxelSekrulebo vadebis Sesrulebis adgili da
vadebi, dis, 2002. miTiTebulia: n. kvantaliani, sk-is komentari, muxli 121, gv.697.

2 z. axvlediani, sk-is komentari, wigni I, mux. 121, gv. 306, miTiTebulia: n. kvantaliani, sk-
is komentari, muxli 121, gv.697.

3 T. liluaSvili, samoqalaqo-saproceso samarTali, 2005, gv. 183. miTiTebulia: n. kvan-
taliani, sk-is komentari, muxli 121, gv.700.

4 saqarTvelos uzenaesi sasamarTlos 2011 wlis 10 maisis # as-1282-a-11-2011 ganCineba.
miTiTebulia: n. kvantaliani, sk-is komentari, muxli 121, gv.700.

5 S. qurdaZe, n.xunaSvili, saqarTvelos samoqalaqo saproceso samarTali, Tb, gamomcem-
loba „meridiani“, 2012, 215.
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garkveul SemTxvevebSi kanonmdebeli pirdapir ar awesebs raime konkretul
periods da SesaZleblobas aZlevs sasamarTlos, Tavad ganusazRvros mxares
ra xdeba, Tundac saCivris avtoris mier miTiTebul Sesageblis wardgenisaT-
vis saproceso vadis dawesebisas da sxva SemTxvevebSi. aseT dros mxare ufle-
bamosilia, moiTxovos saproceso vadis gagrZeleba obieqturi saWiroebis Sem-
TxvevaSi da, Tavis mxriv, sasamarTloc uflebamosilia, gaugrZelos mxares
saproceso vada gonivrul farglebSi (sssk-is 64-e muxli).6

sasamarTlos mier dasadgeni vadebisagan gansxvavdeba samoqalaqo saproce-
so kodeqsiT imperatiulad gansazRvruli vadebi. ZiriTadi gansxvaveba swo-
red isaa, rom kanoniT dadgenili vadis gagrZeleba an aRdgena dauSvebelia.
Sesabamisad, saproceso moqmedeba unda Sesruldes mkacrad miTiTebul dros.
winaaRmdeg SemTxvevaSi, mis Seusruleblobas normis adresati mxarisaTvis
araxelsayreli samarTlebrivi Sedegi mohyveba.7

saqarTvelos konstituciis 42-e muxliT garantirebuli piris ufleba, Ta-
vis uflebaTa dasacavad, mimarTos sasamarTlos, samoqalaqo procesSi Sez-
Rudulia samarTalwarmoebis ekonomiurobisa da mxareTa Tanasworobis dac-
vis principebiT. cxadia, rom nebismieri SezRudva unda iyos „adamianis uf-
lebaTa da TavisuflebaTa evropuli konvenciis“ me-6 muxlTan Sesabamisi.
amasTan, gasaTvaliswinebelia rom „ar arsebobs ufleba ufaso sasamarTlo
procedurebze“. adamianis uflebaTa evropuli sasamarTlos ganmartebiT,
`sasamarTlosadmi xelmisawvdomobis ufleba ar aris absoluturi da igi Se-
iZleba, daeqvemdebaros SezRudvebs; aRniSnuli gamomdinareobs im daskvni-
dan, rom sasamarTlosadmi xelmisawvdomobis ufleba `Tavisi bunebiT eqvem-
debareba saxelmwifo regulirebas; regulacia SeiZleba gansxvavdebodes
droisa da adgilis mixedviT, sazogadoebisa da individebis resursebisa da
saWiroebebis safuZvelze~.

( Golder judgment, p. 19, para.38, quoting the “Belgian Linguistic” judgment of 23 July 1968,
Series A no. 6, p. 32, para. 5).8

sakasacio palatam ganmarta, rom saapelacio/sakasacio saCivris wardgenis
vadiT SezRudva swrafi marTlmsajulebis princips emyareba, Tumca es vada
sasamarTlos mxridan yovelTvis zedmiwevniT unda iqnes Seswavlili, raTa
dausabuTeblad ar SeizRudos amave kodeqsis me-2 muxliT, aseve, adamianis
uflebaTa da TavisuflebaTa dacvis evropuli konvenciis me-6 muxliT ga-
rantirebuli samarTliani sasamarTlos ufleba, amasTanave, sasamarTlos
mxridan sakiTxis zedmiwevniTi analizi uzrunvelyofs mogebuli mxaris in-

6 teqstSi sssk-aRniSnavs saqarTvelos samoqalaqo saproceso kodeqss, xolo ssk-saqar-
Tvelos samoqalaqo kodeqss.

7 susg 1 Tebervali 2017, #as-108-101-2017.
8 susg 26 oqtomberi, 2018, # as-1301-2018, 18 maisi, 2018, #as-366-366-2018, 1 marti, 2019,

#as-1829-2018.
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teresebis dacvasac, rac gonivruli proporciaa SejibrebiTobis principi-
dan gamomdinare (sssk-is me-4 muxli).9

adamianis uflebaTa evropuli sasamarTlos ganmartebiT, efeqturi sasamar-
Tlo dacvis ufleba gulisxmobs, samoqalaqo samarTalwarmoebis mxareebis
SesaZleblobas, gamoiyenon gasaCivrebis ufleba im momentidan, roca maT Za-
luZT efeqturad Seafason sasamarTlos gadawyvetilebebi, romlebmac SeiZ-
leba daarRvios maTi uflebebi da kanonieri interesebi.

winamdebare ganzogadebaSi mocemulia saproceso vadebTan mimarTebiT sa-
qarTvelos uzenaesi sasamarTlos is ganCinebebi, romlebic mniSvnelovani da
sayuradReboa aRniSnul sakiTxTan dakavSirebuli uzenaesi sasamarTlos er-
Tgvarovani praqtikis gacnobisa da gamoyenebis TvalsazrisiT, maT Soris _
uzenaesi sasamarTlos didi palatis ganCineba,10  romelmac sssk-is 2591-e mux-
lis, rogorc specialuri normisa da amave kodeqsis 60-e muxlis, rogorc zo-
gadi normis samarTlebrivi bunebis SedarebiT ganmarta praqtikaSi araer-
Tgvarovnad gagebuli gadawyvetilebis gasaCivrebis vadis aTvlis momenti.

naSromSi Tematurad mocemuli da aRwerilia saproceso vadebis darRvevis
gamo sakasacio an kerZo saCivris ganuxilvelad datovebis, saapelacio sa-
Civris ganuxilvelad datovebis Taobaze kerZo saCivris dakmayofilebis, sa-
apelacio saCivris ganuxilvelad datovebis Taobaze kerZo saCivris uaryo-
fis praqtika, saproceso vadis aRdgenisa da saqmiswarmoebis ganaxlebisas sap-
roceso vadis problema da samarTlebrivi daskvna.

saproceso vadebis Sesaxeb uzenaesi sasamarTlos erTgvarovani praqtikis gan-
zogadeba xels Seuwyobs saproceso ekonomiis principis dacvas samoqalaqo
samarTalwarmoebaSi, mxareTa samarTlebrivi kulturisa da saproceso dis-
ciplinis amaRlebas, rac, sabolood, swrafi da efeqturi marTlmsajulebis
ganxorcielebis winapirobaa.

9 susg 4 maisi, 2018, #as-282-282-2018 .
1 0 saqarTvelos uzenaesi sasamarTlos didi palatis ganCineba 30 dekemberi, 2014, saqme

#as-1161-1106-2014.
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1. didi palatis ganCineba

didi palatis ganCinebiT11  _ kerZo saCivari dakmayofilda, saapelacio sasa-
marTlos samoqalaqo saqmeTa palatis ganCineba gauqmda da saqme daubrunda
imave sasamarTlos saapelacio saCivris dasaSvebobis sakiTxis xelaxla Sesa-
mowmeblad.

saapelacio sasamarTlos gasaCivrebuli ganCinebis mixedviT, saapelacio sa-
Civris warmdgeni mxarisaTvis cnobili iyo 2014 wlis 16 ivnisis sasamarTlo
sxdomis Sesaxeb, rodesac gamocxadda gadawyvetileba. saapelacio sasamar-
Tlom miiCnia, rom gadawyvetilebis gasaCivrebis vada daiwyo 2014 wlis 16 iv-
lisidan (gadawyvetilebis gamocxadebidan 30-e dRes) da amoiwura 2014 wlis
29 ivliss. saqmis masalebiT ki dadgenilia, rom saapelacio saCivari wardge-
nil iqna 2014 wlis 30 ivliss. ganCinebis samarTlebriv safuZvlad saapelacio
sasamarTlom miiCnia saqarTvelos samoqalaqo saproceso kodeqsis 60.2 mux-
li, 61-e muxlis meore nawili, 61.3 muxli da 2591-e muxli.

kerZo saCivris avtorma sadavod gaxada is faqti, rom kanoniT dadgenil va-
daSi sasamarTloSi ar gamocxadebula gadawyvetilebis Casabareblad. kerZo
saCivari im dasabuTebas emyareba, rom gasaCivrebis vadis aTvla iwyeba ara
gadawyvetilebis gamocxadebidan 30-e, aramed momdevno dRidan, Sesabamisad,
saapelacio saCivari vadis dacviTaa Setanili.

didma palatam dadgenilad miiCnia, rom apelantisaTvis cnobili iyo 2014 wlis
16 ivnisis sasamarTlo sxdomis Taobaze, aseve daeTanxma saapelacio sasamar-
Tlos msjelobas imasTan mimarTebiT, rom mxareTaTvis cnobili iyo gadaw-
yvetilebaze saapelacio saCivris wardgenis TariRTan dakavSirebiT, Tumca
ar gaiziara saapelacio sasamarTlos gasaCivrebuli ganCinebis dasabuTeba
saapelacio saCivris Setanis kanoniT dadgenili vadis denis dawyebaze.

samoqalaqo saproceso kodeqsis 369-e muxlis pirveli nawilis mixedviT, saa-
pelacio saCivris Setanis vadaa 14 dRe. am vadis gagrZeleba da aRdgena dauS-
vebelia da igi iwyeba mxarisaTvis dasabuTebuli gadawyvetilebis gadacemis
momentidan.

sssk-is 2591-e muxlis pirveli nawilis Tanaxmad, Tu gadawyvetilebis gamoc-
xadebas eswreba gadawyvetilebis gasaCivrebis uflebis mqone piri an _ Tu ase-
Ti pirisaTvis saqarTvelos kanonmdeblobiT dadgenili wesiT cnobili iyo
gadawyvetilebis gamocxadebis TariRi, gadawyvetilebis gasaCivrebis msur-
veli mxare (misi warmomadgeneli) valdebulia, gadawyvetilebis sarezolu-
cio nawilis gamocxadebidan arauadres 20 da araugvianes 30 dRisa, gamoc-
xaddes sasamarTloSi da Caibaros gadawyvetilebis asli; winaaRmdeg SemTxve-
vaSi, gasaCivrebis vadis aTvla daiwyeba gadawyvetilebis gamocxadebidan 30-

1 1 sus didi palatis ganCineba 30 dekemberi, 2014, saqme #as-1161-1106-2014.
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e dRes. am vadis gagrZeleba da aRdgena dauSvebelia.

sssk-is me-60 muxlis me-2 nawilis Tanaxmad ki, wlebiT, TveebiT an dReebiT ga-
mosaTvleli saproceso vadis dena iwyeba im kalendaruli TariRis an im mov-
lenis dadgomis momdevno dRidan, romliTac gansazRvrulia misi dasawyisi.

sakasacio sasamarTlom aRniSna, rom saapelacio palatam saapelacio saCiv-
ris Setanis kanoniT dadgenili vadis denis aTvla, 2591-e muxlis pirveli na-
wilis danawesidan gamomdinare, daiwyo 2014 wlis 16 ivlisidan, anu 30-e dRi-
dan, rac ewinaaRmdegeba imave kodeqsis me-60 muxlis me-2 nawilis danawess,
romlis Tanaxmadac, wlebiT, TveebiT an dReebiT gamosaTvleli saproceso
vadis dena iwyeba im kalendaruli TariRis an im movlenis dadgomis momdevno
dRidan, romliTac gansazRvrulia misi dasawyisi.

didma palatam ganmarta, rom sssk-is 2591-e Tanaxmad, gasaCivrebis msur-
vel mxares aqvs ara ufleba, aramed valdebuleba, Caibaros gasasaCivre-
beli gadawyvetileba. am valdebulebis Seusrulebloba aisaxeba mxolod
uSualod mxaris mier gadawyvetilebis gasaCivrebis wesze. sssk-is 2591-e
muxlis Sinaarsi ar SeiZleba, gagebul iqnes gadawyvetilebis gasaCivre-
bis uflebis gareSe. gansaxilveli norma awesrigebs gasaCivrebis ufle-
bis warmoSobis winapirobebs, xolo gasaCivrebis vadis denis dawyebas ki
_ imave kodeqsis 60-e muxlis me-2 nawilis danawesi.

apelantma mxarem saapelacio saCivris Setanis vadis denis dasawyisad sworad
miiCnia 2014 wlis 17 ivlisi da am SemTxvevaSi saapelacio saCivris wardgenis
bolo dRe aris 2014 wlis 30 ivlisi, roca wardgenil iqna kidec saapelacio
saCivari, rac dasturdeba saqmis masalebiT.

sakasacio sasamarTlom miuTiTa adamianis uflebaTa evropuli sasamar-
Tlos praqtikaze, romelic adasturebs, rom sasamarTlos mier proce-
duruli wesis, gansakuTrebiT ki _ gasaCivrebis uflebis gamoyenebis va-
debis mkacrma interpretaciam SesaZloa, xelyos sasamarTlosadmi wvdo-
mis ufleba.

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis
mixedviT, marTalia, „sasamarTlo ufleba“, gansakuTrebiT sasamarTlo-
sadmi wvdomis ufleba ar aris absoluturi da eqvemdebareba nagulisxmev
SezRudvebs, Tumca am SezRudvebma ar unda SezRudon mosarCelis sasa-
marTlosadmi xelmisawvdomoba im saxiT da im donemde, rom man gavlena
iqonios sasamarTlo uflebis arsze. SezRudvebi akmayofilebs adamianis
uflebaTa da ZiriTad TavisuflebaTa evropuli konvenciis me-6 muxlis
pirvel paragrafs mxolod maSin, Tu aqvs dasaxuli legitimuri mizani da
Tu aris daculi proporciuloba gamoyenebul saSualebasa da dasaxul
mizans Soris. (Liakopoulou v.Greece, 20627/04, 17, 2006, ECHR).

adamianis uflebaTa evropuli sasamarTlos ganmartebiT, efeqturi sasamar-
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Tlo dacvis ufleba gulisxmobs, samoqalaqo samarTalwarmoebis mxareebis
SesaZleblobas, gamoiyenon gasaCivrebis ufleba im momentidan, roca maT Za-
luZT, efeqturad Seafason sasamarTlos gadawyvetilebebi, romlebmac Se-
iZleba, daarRvios maTi uflebebi da kanonieri interesebi. saqmeSi _ „giorgi
nikolaeviC mixailovi ruseTis winaaRmdeg“, adamianis uflebaTa evropulma
sasamarTlom daadgina, rom „sasamarTlom vadis SemzRudveli proceduru-
li norma iseTnairad ganmarta, rom xeli SeuSala momCivnis saCivris gamok-
vlevas, ris Sedegadac am ukanasknelis sasamarTlos efeqturi dacvis ufle-
ba dairRva“. (Georgiy Nikolayevich Mikhayliv v. Russia, 4543/04, 57, 2010, ECHR). ada-
mianis uflebaTa evropulma sasamarTlom saqmeSi _ „miragal eskolano da sxve-
bi espaneTis winaaRmdeg“ daadgina, rom rodesac sakiTxi exeba samarTlebri-
vi sicxadis princips (Legal certainty), es ar aris ubralod samarTlebrivi nor-
mis interpretaciis problema, aramed gamoikveTa proceduruli moTxovnis
aragonivruli konstruqcia, ramac gamoiwvia efeqturi sasamarTlo dacvis
uflebis darRveva. mxareebs unda SeeZloT gasaCivrebis uflebis gamoyeneba
im momentidan, roca maT ZaluZT efeqturad Seafason is tvirTi, romelsac
akisrebT sasamarTlo gadawyvetileba. erovnuli sasamarTloebis mier pro-
ceduruli wesis gansakuTrebiT mkacrma interpretaciam arasworad Camoar-
Tva momCivnebs TavianTi saCivrebis ganxilvisaTvis sasamarTlosadmi wvdo-
mis ufleba (Mirigall Escolano and Others v. Spain, 38366/97, 33, 2000, ECHR).

yovelive zemoaRniSnulidan gamomdinare, didma palatam miiCnia, rom saa-
pelacio sasamarTlom arasworad ganmarta sssk-is 2591-e muxli, rogorc
specialuri norma, romelic gadawyvetilebis gasaCivrebis vadis aTvlis
momentad misi gamocxadebidan 30-e dRes gansazRvravs, samoqalaqo sap-
roceso kodeqsis 60-e muxli ki aris zogadi norma, romelic moqmedebs im
SemTxvevaSi, rodesac imave kodeqsis specialuri norma gansxvavebul qce-
vis wess ar adgens.

didma palatam miiCnia, rom sssk-is 2591-e muxli unda unda ganimartos amave
kodeqsis me-60 muxlis danawesis gaTvaliswinebiT.

sssk-is me-60 muxli awesrigebs amave kodeqsis sxvadasxva institutiT gaTva-
liswinebuli saproceso vadis denis dasawyisis moments da, Sesabamisad,
vrceldeba sssk-is 2591-e muxliT dadgenil vadebzec.

didma palatam yuradReba gaamaxvila imaze, rom sssk-is 2591-e muxliT gansaz-
Rvrul gasaCivrebis wess safuZvlad udevs gadawyvetilebis Cabarebis insti-
tuti, kerZod, sasamarTlo Setyobinebis (uwyebis) Cabarebis msgavsad, gasa-
Civrebis uflebis mqone mxarisaTvis gadawyvetilebis aslis Cabareba gulis-
xmobs rogorc uSualod am mxarisaTvis (an misi warmomadgenlisaTvis) gadaw-
yvetilebis Cabarebas, aseve _ am gadawyvetilebis Cabarebis prezumfcias, ro-
melic miuTiTebs, rom gasaCivrebis uflebis mqone mxarem Caibara gadawyve-
tileba.
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sssk-is 2591-e muxlis daTqma imis Sesaxeb, rom „winaaRmdeg SemTxvevaSi gasa-
Civrebis vadis aTvla daiwyeba gadawyvetilebis gamocxadebidan 30-e dRes“,
migviTiTebs prezumfciaze, romlis Tanaxmad kanoni adgens gadawyvetilebis
sarezolucio nawilis gamocxadebidan 30-e dRes dainteresebuli mxarisaT-
vis gadawyvetilebis aslis CabarebisaTvis. aRniSnuli faqti ukavSirdeba sap-
roceso moqmedebis Sesrulebis zust kalendarul TariRs (sssk-is 369-e mux-
lis pirveli nawili), romlis aTvlis saproceso wesi mocemulia amave kodeq-
sis me-60 muxlis meore nawiliT.

Sesabamisad, didma palatam miiCnia, rom gadawyvetilebis aslis Cabarebis in-
stituti moicavs, rogorc uSualod dainteresebuli mxarisaTvis (an misi
warmomadgenlisaTvis) gadawyvetilebis aslis Cabarebas, aseve _ am Cabarebis
faqtis arsebobis prezumfciasac, razec vrceldeba saproceso vadis gamoT-
vlis erTiani saproceso wesi (sssk-is me-60 muxli).



11www.supremecourt.ge

2. sakasacio an kerZo saCivris ganuxilvelad
datoveba _ saproceso vadebis darRvevis Sedegi

2.1. xarvezis Seuvsebloba sakasacio an kerZo saCivris ganuxilvelad
datovebis safuZvelia.

uzenaesi sasamarTlos praqtikaSi mravlad gvxvdeba saqmeebi, roca war-
dgenili sakasacio saCivari an kerZo saCivari ganuxilvelad rCeba sasa-
marTlos mier xarvezis Sesavsebad dadgenil vadaSi xarvezis gamouswo-
reblobis gamo.12 sasamarTlo, rogorc wesi, am SemTxvevaSi samarTlebriv sa-
fuZvlad iyenebs sssk-is me-60, 63-e da 396.3 muxlebs. sssk-is 63-e muxlis Tanax-
mad, saproceso moqmedebis Sesrulebis ufleba gaqarwyldeba kanoniT an sa-
samarTlos mier dadgenili vadis gasvlis Semdeg. saCivari an sabuTebi, rom-
lebic Setanilia saproceso vadis gasvlis Semdeg, ganuxilveli darCeba. da-
saxelebuli normidan gamomdinare, mxare kanoniT an sasamarTlos mier dad-
genili vadis ganmavlobaSi valdebulia, ganaxorcielos misTvis dakisrebu-
li moqmedeba, winaaRmdeg SemTxvevaSi, sasamarTlo miiCnevs, rom mxarem da-
karga interesi davis mimarT.

wesisamebr, sasamarTlo am SemTxvevaSi samarTlebriv safuZvlad iyenebs sssk-
is me-60, 63-e da 396.3 muxlebs. sssk-is 63-e muxlis Tanaxmad, saproceso moqme-
debis Sesrulebis ufleba gaqarwyldeba kanoniT an sasamarTlos mier dadge-
nili vadis gasvlis Semdeg. saCivari an sabuTebi, romlebic Setanilia sapro-
ceso vadis gasvlis Semdeg, ganuxilveli darCeba. dasaxelebuli normidan ga-
momdinare, mxare kanoniT an sasamarTlos mier dadgenili vadis ganmavlobaSi
valdebulia, ganaxorcielos misTvis dakisrebuli moqmedeba, winaaRmdeg Sem-
TxvevaSi, sasamarTlo miiCnevs, rom mxarem dakarga interesi davis mimarT.

sssk-is 396-e muxlis me-3 nawilis Sesabamisad, Tu sakasacio saCivari ar upa-
suxebs aq CamoTvlil moTxovnebs an saxelmwifo baJi ar aris gadaxdili, sasa-
marTlo avalebs saCivris Semtan pirs, Seavsos xarvezi, risTvisac uniS-

1 2 susg-ebi: 11 Tebervali, 2016, #as-4-4-2016, mravalTa Soris: 5 Tebervali, 2016, #as-28-
28-2016, 15 Tebervali, 2016, #as-44-44-2016, 29 Tebervali, 2016, #as-88-84-2016, 24 marti,
2016, #as-126-122-2016, 4 marti, 2016, #as-131-127-2016, 11 marti, 2016, #as-174-169-2016, 7
aprili, 2016, #as-226-216-2016, 11 aprili, 2016, #as-232-221-2016, 14 aprili, 2016 #as-
248-236-2016, 16 Tebervali, 2017, #as-98-92-2017, 13 marti, 2017, #as-146-138-2017, 23 iv-
lisi, 2019, #as-1072-2019, 9 seqtemberi, 2019, #as-1104-2019, 10 ianvari, 2020, #as-1159-
2019, 6 ianvari, 2020, #as-1616-2019, 14 Tebervali, 2020, #as-5-2020, #as-1457-2019, 6 Te-
bervali, 2020 5 marti, 2020, #as-12-2020, 27 maisi, 2020, #as-44-2020, 25 Tebervali, 2020,
#as-72-2020, 25 Tebervali, 2020, #as-85-2020, 16 marti, 2020, #as-152-2020, 11 maisi, 2020,
#as-159-2020, 11 maisi, 2020, #as-210-2020, 28 ivlisi, 2020, #as-302-2020, 22 ivlisi, 2020,
#as-370-2020, 14 seqtemberi, 2020, #as-530-2020, 6 ivlisi, 2020, #as-551-2020, 19 maisi,
2020, #as-1806-2019,  27 marti, 2020, #as-182-2020, 3 ivnisi, 2020, #as-281-2020, 19 ivnisi,
2020, #as-326-2020, 21 ivlisi, 2020, #as-1087-2019, 26 Tebervali, 2020  #as-1755-2019, 6
ianvari, 2020, #as-1909-2018.
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navs mas vadas. Tu am vadaSi xarvezi ar iqneba Sevsebuli an sakasacio saCi-
vari ar aris Setanili kanoniT dadgenil vadaSi, sakasacio saCivari ganu-
xilvelad darCeba. dasaxelebuli normidan gamomdinareobs, rom sakasacio
sasamarTlo sakasacio saCivris samoqalaqo saproceso kanonmdeblobis moT-
xovnebTan Seusabamobis SemTxvevaSi, daadgens xarvezs da mxares ganusaz-
Rvravs saproceso vadas Sesabamisi saproceso moqmedebis ganxorcielebis
mizniT.

2.2. kasatorma nawilobriv Seavso xarvezi, rac sakasacio saCivris
ganuxilvelad datovebis safuZveli gaxda.

erT saqmeze13 sakasacio saCivars daudginda xarvezi da mis avtors daevala 5
(xuTi) dRis vadaSi saxelmwifo baJis _ 300 laris Caricxvis qviTris dednis,
samoqalaqo saproceso kodeqsis 396-e muxlis pirveli nawilis „v“ qvepunqtis
Sesabamisad Sedgenili dasabuTebuli sakasacio saCivrisa da amave muxlis pir-
veli nawilis „e“ qvepunqtis Sesabamisad Sedgenili sakasacio ganacxadis war-
dgena. kasatorma waradgina saxelmwifo baJis _ 300 laris Caricxvis qviTris
dedani, rac Seexeba dasabuTebul sakasacio saCivarsa da dazustebul sakasa-
cio ganacxads, mxares isini ar warudgenia da arc saproceso vadis gagrZele-
ba ar mouTxovia maT warsadgenad.

sakasacio palatam miiCnia rom, mxarem srulyofilad ar gamoaswora dad-
genili xarvezi, rac misi sakasacio saCivris ganuxilvelad datovebis safuZ-
velia.

2.3. sakasacio palatam ramdenjerme gaugrZela kasators saproceso
vada xarvezis Sevsebis mizniT, magram sabolood, xarvezis
Seuvseblobis gamo, saCivari ganuxilvelad datova.

sxva saqmeze14 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa pala-
tis 2016 wlis 22 ianvris ganCinebiT, sakasacio saCivars daudginda xarvezi da
mis avtors daevala vadiT 5 (xuTi) dReSi saxelmwifo baJis _ 1000 aSS dolaris
ekvivalenti laris Caricxvis qviTris dednis wardgena.

saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2016 wlis 26
Tebervlis ganCinebiT _ kasatoris warmomadgenlis Suamdgomloba saproce-
so vadis gagrZelebis Taobaze nawilobriv dakmayofilda, kasators gaug-
rZelda xarvezis gamosworebisaTvis dadgenili vada 5 (xuTi) dRiT da daeva-
la saxelmwifo baJis _ 1000 aSS dolaris ekvivalenti laris Caricxvis qviT-

1 3 susg 5 Tebervali, 2016, #as-28-28-2016, analogiuria susg-ebi: 10 Tebervali, 2016, #as-
54-52-2016, 29 Tebervali, 2016, #as-111-107-2016.

1 4 susg-ebi: 3 maisi, 2016 #as-36-36-2016, 17 ivnisi, 2016, #as-403-386-2016, 3 aprili, 2017,
#as-271-259-2017, analogiuria: 1 Tebervali, 2016, #as-1274-1195-2015, 24 dekemberi, 2018,
#as-1436-2018, 15 Tebervali, 2018, #as-1547-1467-2017.
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ris dednis warmodgena. amave palatis 2016 wlis 31 martis ganCinebiT, sapro-
ceso vadis gagrZelebis Taobaze Tavad kasatoris Suamdgomloba dakmayo-
filda da gaugrZelda xarvezis gamosworebisaTvis dadgenili vada 3 (sami)
dRiT. saproceso vadis gagrZelebis Sesaxeb ganCineba kasators ecnoba sate-
lefono SetyobinebiT 2016 wlis 21 aprils. Setyobinebis teqnikuri saSuale-
biT (telefoniT) Cabareba, kanonis danawesebTan Sesabamis qmedebas warmoad-
gens da es Setyobineba, kanonis ZaliT, misi ganxorcielebis dRes _ 2016
wlis 21 aprils iTvleba mxarisaTvis Cabarebulad.

sakasacio palatam miuTiTa samoqalaqo sssk-is me-60 muxlis me-2 nawilze, rom-
liTac dadgenilia saproceso vadis denis dasawyisi da miiCnia, rom xarvezis
ganCinebiT gansazRvruli samdRiani vadis dena daiwyo movlenis dadgomis mom-
devno dRes _ 2016 wlis 22 aprils da amoiwura 2016 wlis 24 aprils, magram raki
24 aprili daemTxva dasvenebis dRes, saproceso vada dasrulebulad miiCnia
2016 wlis 25 aprils. vinaidan, am drois ganmavlobaSi mxares xarvezi ar gamo-
usworebia da arc raime SuamdgomlobiT ar miumarTavs sasamarTlosaTvis,
sakasacio saCivari ganuxilvelad iqna datovebuli.

2.4. samoqalaqo samarTalwarmoeba xorcieldeba mxareTa Tanasworobis
principis dacviT (sssk-is muxli me-5), rodesac Tanabrad unda iyos
gaTvaliswinebuli davis orive mxares myofi subieqtebis interese-
bi, swored am mizniTaa dawesebuli saqmis ganxilvis vadebi, raTa mar-
Tlmsajulebis ganxorcielebis gaWianurebiT ar Seilaxos im moda-
ve piris uflebebi, romelic maT sasamarTlo wesiT dacvas moiTxovs.

sxva saqmeSi15 kasators, misi warmomadgenlis Suamdgomlobebis safuZvelze,
orjer gaugrZelda xarvezis Sevsebis saproceso vada, magram man nawilobri-
vac ar Seavso xarvezi, kerZod, kasatorma minimaluri baJic ki ar gadaixada.

sakasacio sasamarTlos ganmartebiT, sssk-is 64-e muxlis danawesi, rom
sasamarTlom SeiZleba saproceso vada gaagrZelos mxaris TxovniT an sa-
kuTari iniciativiT, dispoziciuria da sasamarTlo am sakiTxis gadawyve-
tisas xelmZRvanelobs saproceso vadis gagrZelebis msurveli mxaris mi-
er SuamdgomlobaSi miTiTebuli mizezis dasabuTebis sarwmunoobiTa da
safuZvlianobiT.

sakasacio palatam aRniSna, rom samoqalaqo samarTalwarmoeba xorcieldeba
mxareTa Tanasworobis principis dacviT (sssk muxli 5), rodesac Tanabrad
unda iyos gaTvaliswinebuli davis orive mxares myofi subieqtebis intere-
sebi, swored am mizniTaa dawesebuli saqmis ganxilvis vadebi, raTa marTlmsa-
julebis ganxorcielebis gaWianurebiT ar Seilaxos im modave piris uflebe-
bi, romelic maT sasamarTlo wesiT dacvas moiTxovs.

1 5  susg 3 aprili, 2017, #as-271-259-2017.
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mocemul SemTxvevaSi, vinaidan kasators mieca gonivruli vada saxelmwifo
baJis gadaxdisaTvis, rac man ar gamoiyena, sakasacio palatam miiCnia, rom
kasators sakasacio saCivarze dadgenili xarvezi ar gamousworebia, rac mo-
cemuli sakasacio saCivris ganuxilvelad datovebis safuZveli gaxda.

2.5. kasatorma xarvezi dadgenili vadis gasvlis Semdeg Seavso, ris ga-
moc sakasacio sasamarTlom saCivari ganuxilvelad datova.

erT-erTi saqmis fabulis mixedviT,16 xarvezis ganCinebiT gansazRvruli xuT-
dRiani vadis dena daiwyo movlenis dadgomis momdevno dRes _ 2016 wlis 30
ivliss da amoiwura 2016 wlis 3 agvistos. sakasacio saCivarze dadgenili xar-
vezis gamosworebis Taobaze gancxadeba da saxelmwifo baJis qviTari saqar-
Tvelos uzenaesi sasamarTlos kancelarias Cahbarda 2016 wlis 9 agvis-
tos, saproceso vadis darRveviT. sakasacio palatam miuTiTa sssk-is me-60
muxlis me-2 nawilze, romliTac dadgenilia saproceso vadis denis dasawyisi
da miiCnia, rom sakasacio saCivari ganuxilvelad unda iqnes datovebuli.

2.6. sakasacio sasamarTlom kerZo saCivris avtorTa ganmeorebiTi Su-
amdgomloba xarvezis Sesavsebad dadgenili vadis gagrZelebis Sesa-
xeb ar daakmayofila da kerZo saCivari, xarvezis Seuvseblobis ga-
mo, ganuxilvelad datova.

saqmis masalebis mixedviT, sasamarTlos mier dadgenili xarvezis Sevsebis sap-
roceso vadis gasvlamde kerZo saCivris avtorebma gancxadebiT mimarTes sa-
qarTvelos uzenaes sasamarTlos da iTxoves xarvezis Sevsebis saproceso va-
dis gagrZeleba. aRniSnuli gancxadeba saqarTvelos uzenaesi sasamarTlos
samoqalaqo saqmeTa palatis 2015 wlis 23 dekembris ganCinebiT dakmayofilda
da 2015 wlis 3 ivlisis ganCinebiT dadgenil xarvezis Sevsebis saproceso vada
gagrZelda 5 dRiT.

sssk-is 59-e muxlis Sesabamisad, saproceso moqmedeba sruldeba kanoniT an
sasamarTlos mier dadgenili vadis mixedviT. sssk-is me-60, 61-e muxlebis Se-
sabamisad, saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis
2015 wlis 23 dekembris ganCinebiT dadgenili saproceso vadis aTvla daiwyo
2015 wlis 24 dekembers da dasrulda imave wlis 29 dekembris 24 saaTze. aRniS-
nul saproceso vadis ganmavlobaSi, 2015 wlis 28 dekembers, kerZo saCivris
avtorebma kvlav mimarTes sasamarTlos saproceso vadis gagrZelebis Txov-
niT im mizeziT, rom dadgenili vadiT ver axerxeben xarvezis Sevsebas, magram
maT xarvezis Seuvseblobis damabrkolebeli konkretuli mizezi ar miuTiTe-
biaT.

sasamarTlom aRniSna, rom sssk-is 64-e muxlis safuZvelze saproceso va-

1 6  susg 1 seqtemberi, 2016, #as-696-667-2016.



15www.supremecourt.ge

dis gagrZeleba warmoadgens sasamarTlos uflebamosilebas da ara val-
debulebas. Sesabamisad, amave kodeqsis me-5 muxlis Tanaxmad, marTlmsa-
juleba samoqalaqo saqmeebze unda ganxorcieldes mxolod kanonisa da
sasamarTlos winaSe yvela piris Tanasworobis safuZvelze. aRniSnuli-
dan gamomdinare, iseTi gadawyvetilebis miRebisas, romelic efuZneba mi-
zanSewonilobas, gaTvaliswinebuli unda iqnes procesis monawile yvela
mxaris interesi.

im garemoebis gaTvaliswinebiT, rom kerZo saCivris avtorebs saqarTvelos
uzenaesi sasamarTlos 2015 wlis 23 dekembris ganCinebiT erTxel ukve gaug-
rZeldaT xarvezis Sevsebis saproceso vada da kvlav dausabuTeblad iTxo-
ven, sasamarTlos mizanSewonilad ar miaCnia xarvezis Sevsebis saproceso va-
dis gagrZeleba.

sssk-is 63-e muxlis Tanaxmad, saproceso moqmedebis Sesrulebis ufleba ga-
qarwyldeba kanoniT dadgenili an sasamarTlos mier daniSnuli vadis gasvlis
Semdeg. saCivari an sabuTebi, romlebic Setanilia saproceso vadis gasvlis
Semdeg, ganuxilvelad darCeba.

zemoaRniSnuli normebidan gamomdinareobs, rom mxare valdebulia, kanoniT
dadgenil vadaSi Seasrulos Sesabamisi saproceso moqmedeba, winaaRmdeg Sem-
TxvevaSi, igi kargavs am saproceso moqmedebis Sesrulebis uflebas.

sasamarTlom aRniSna, rom kerZo saCivris avtorebma dakarges saproceso moq-
medebis Sesrulebis ufleba, vinaidan sasamarTlos mier dadgenili saproce-
so vadis ganmavlobaSi ar Seavses xarvezi, rac kerZo saCivris ganuxilvelad
datovebis safuZvelia. 17

2.7. sakasacio sasamarTlom sakasacio saCivari ganuxilvelad datova
sakasacio saCivris wardgenisTvis dadgenili vadis gasvlis gamo.

saqmis fabulis mixedviT18, kasatoris warmomadgeneli eswreboda 2016 wlis 25
aprilis sxdomas, rodesac gamocxadda gadawyvetilebis sarezolucio nawi-
li. amdenad, saapelacio sasamarTlos gadawyvetilebis sarezolucio nawi-
lis gamocxadebidan me-20 dRe aris 2016 wlis 15 maisi, xolo 30-e dRe _ 2016

1 7  susg 4 ianvari, 2016, #a-3169-a-13-2015, susg 27 Tebervali, 2017, #as-289-273-2017.
1 8 susg 29 ivnisi, 2016, #as-590-565-2016, analogiuria: susg-ebi: 11 ivlisi, 2016 #as-640-

611-2016, 26 ivlisi, 2016, #as-667-638-2016, 16 dekemberi, 2016, #as-1127-1083-2016, #as-
124-120-2016, 18 Tebervali, 2016, 1 marti, 2016, #as-188-180-2016, 11 ivlisi, 2016, #as-
639-610-2016, 23 Tebervali, 2017, #as-259-247-2017, 20 ianvari, 2017, , #as-36-32-2017, 9
ivlisi, 2018, #as-942-2018, 12 ivlisi, 2019, #as-839-2019, 03 ivlisi, 2020, #as-464-2020,  30
ivnisi, 2020, #as-496-2020, 14 ivlisi, 2020,  #as-552-2020,  22 ivlisi, 2020, #as-587-2020, 04
Tebervali,  2020,  #as-86-2020, 16 ivlisi, 2020, #as-560-2020, 20 ivlisi, 2020, #as-573-
2020, 20 ivlisi, 2020, as-608-2020, 11 seqtemberi, 2020 , #as-773-2020, 21 Tebervali, 2020,
#as-1354-2019.
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wlis 25 maisi. gamomdinare aqedan, mxares an mis warmomadgenels SeeZlo, gasa-
Civrebuli ganCineba Caebarebina 2016 wlis 15 maisidan 2016 wlis 25 maisamde,
Tumca, rogorc saqmidan irkveva, kasatoris warmomadgenelma saapelacio sa-
samarTlos dasabuTebuli gadawyvetilebis Cabarebis moTxovniT mimarTa 2016
wlis 30 maiss, sarezolucio nawilis gamocxadebidan 35 dRes.

sasamarTlom miuTiTa, rom mxare gadawyvetilebis sarezolucio nawilis ga-
mocxadebidan arauadres 20 da araugvianes 30 dRisa ar gamocxadebula sasa-
marTloSi, rac miuTiTebs sakasacio saCivris avtoris mier saproceso wesis
darRvevaze, radgan sssk-is 2591 muxlis miznebisaTvis, gadawyvetilebis gasa-
Civrebis msurveli piris mier saproceso wesis dacvad ganixileba dadgenil
vadaSi misi uSualod gamocxadeba sasamarTloSi (susg #as-733-695-2013, 10
dekemberi, 2013 weli). sssk-is 2591 muxlis Tanaxmad, gasaCivrebis msurvel mxa-
res aqvs ara ufleba, aramed valdebuleba, Caibaros gasasaCivrebeli gadaw-
yvetileba. am valdebulebis Seusrulebloba aisaxeba mxolod uSualod mxa-
ris mier gadawyvetilebis gasaCivrebis wesze. sssk-is 2591 muxlis Sinaarsi ar
SeiZleba gagebul iqnes gadawyvetilebis gasaCivrebis uflebis gareSe. gansa-
xilveli norma awesrigebs gasaCivrebis uflebis warmoSobis winapirobebs, xo-
lo gasaCivrebis vadis denis dawyebas ki _ imave kodeqsis 60-e muxlis me-2 nawi-
lis danawesi (susg didi palatis 2014 wlis 30 dekembris #as-1161-1106-2014
ganCineba).

yovelive zemoaRniSnulis gaTvaliswinebiT, palatam miiCnia, rom sakasacio
saCivris Setanis vadis dena daiwyo 2016 wlis 26 maiss _ sarezolucio nawilis
gamocxadebidan 31-e dRes. Sesabamisad, gasaCivrebis 21-dRiani vadis aTvla
daiwyo 2016 wlis 26 maiss da dasrulda 2016 wlis 15 ivniss.

sakasacio sasamarTlos aRniSvniT, saqmeSi wardgenili sakasacio saCivriT
dasturdeba, rom is saapelacio sasamarTlos kancelarias Cahbarda 2016 wlis
22 ivniss, sakasacio saCivris Sedgenis TariRad miTiTebulia 2016 wlis 20 iv-
nisi, rac sssk-is 2591, me-60.2.-e, 61.3.-e, 63-e muxlebis danawesebis gaTvaliswi-
nebiT utyuarad adasturebs saproceso kodeqsiT dadgenili sakasacio sa-
Civris Setanis vadis darRvevas da misi ganuxilvelad datovebis safuZve-
lia.19

sxva saqmeze kasatorma gadawyvetilebis asli gadawyvetilebis sarezolucio
nawilis gamocxadebidan 31-e dRes Caibara. Sesabamisad, sakasacio saCivris war-
dgenis kanoniT gaTvaliswinebuli 21 dRiani vadis aTvla gadawyvetilebis sa-
rezolucio nawilis gamocxadebidan 30-e dRis momdevno e.i. 31-e dRes daiwyo.
sakasacio sasamarTlos azriT, imis gaTvaliswinebiT, rom gasa   Civrebis 21-
dRiani vadis aTvla daiwyo 2016 wlis 15 dekembers da dasrulda 2017 wlis 4
ianvars, xolo saqmeSi wardgenili, sakasacio saCivarze darTuli safosto

1 9 susg 23 ianvari, 2017, saqme #as-65-61-2017.
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konvertiT dasturdeba, rom is safosto ganyofilebas Cabarda 2017 wlis 9
ianvars, amasTan, sakasacio saCivris Sedgenis TariRad miTiTebulia 2017 wlis
6 ianvari, utyuarad dgindeba saproceso kodeqsiT dadgenili sakasacio
saCivris Setanis vadis darRveva, rac misi ganuxilvelad datovebis safuZ-
velia.

2.8. sakasacio sasamarTlom sakasacio saCivari warmoebaSi miRebis Sem-
degganuxilvelad datova gasaCivrebis vadis gasvlis safuZvliT.20

mocemul SemTxvevaSi, saqarTvelos uzenaesi sasamarTlos samoqalaqo saqme-
Ta palatis 2016 wlis 10 ivnisis ganCinebiT, sakasacio saCivari miRebul iqna
warmoebaSi, samoqalaqo saproceso kodeqsis 391-e muxlis mixedviT, dasaSve-
bobis Sesamowmeblad, Tumca saqmis masalebis Seswavlis dros sakasacio sasa-
marTlosaTvis cnobili gaxda, rom warmodgenili sakasacio saCivris Setani-
sas darRveul iqna sssk-is 397-e muxliT dadgenili 21-dRiani vada, ris gamoc
sakasacio saCivari ganuxilvelad darCa.

gansaxilvel SemTxvevaSi, saqmis masalebis mixedviT, gasaCivrebuli gadawyve-
tilebis asli kasatorma Caibara 2016 wlis 10 maiss, xolo sakasacio saCivari
Seitana 2016 wlis 1 ivniss, e.i. gasaCivrebis 21-dRiani saproceso vadis dar-
RveviT, vinaidan, sssk-is me-60 da 61-e muxlebis Sesabamisad, sakasacio saCiv-
ris SetanisaTvis dadgenili 21-dRiani vadis dena daiwyo 2016 wlis 11 maiss da
amoiwura amave wlis 31 maiss.

sakasacio sasamarTlom ganCineba Semdeg samarTlebriv normebs daafuZna.
sssk-is 399-e muxlis Sesabamisad, saqmis ganxilva sakasacio sasamarTloSi war-
moebs im wesebis dacviT, romlebic dadgenilia saapelacio sasamarTloSi saq-
meTa ganxilvisaTvis, garda im gamonaklisebisa, romelTac es Tavi Seicavs.
amave kodeqsis 372-e muxlis mixedviT ki, saqmis ganxilva saapelacio sasamar-
TloSi warmoebs im wesebis dacviT, rac dadgenilia pirveli instanciiT saq-
meTa ganxilvisaTvis, am TavSi mocemuli cvlilebebiTa da damatebebiT.

amdenad, sakasacio sasamarTlom ixelmZRvanela samoqalaqo saproceso ka-
nonmdeblobiT pirveli da saapelacio instanciis sasamarTloebisaTvis dad-
genili saqmis ganxilvis wesebiT, Tu aRniSnuli wesebi sakasacio palatisaT-
vis gansazRvrul specialur normebs ar ewinaaRmdegeba.

sssk-is 187-e muxlis meore nawilis Tanaxmad, Tu sarCelis miRebaze uaris Tqmis
safuZveli gamovlindeba am sarCelis warmoebaSi miRebis Semdeg, maSin imis
mixedviT, Tu rogoria es safuZveli, sasamarTlo Sewyvets saqmiswarmoebas an
sarCels ganuxilvelad datovebs (am kodeqsis 272-e da 275-e muxlebi).

dasaxelebuli normis mixedviT, sarCeli SeiZleba ganuxilvelad darCes

2 0 susg 22 ivnisi, 2016, #as-517-494-2016.
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imis Semdegac, rac miiReba warmoebaSi. aRniSnuli dasaSvebia, Tu sarCe-
lis ganuxilvelad datovebis safuZveli cnobili gaxdeba sarCelis an
sxva saxis saCivris warmoebaSi miRebis Semdeg. kanonis aRniSnuli danawe-
si vrceldeba sakasacio saCivris mimarTac. am sakiTxze arsebobs saqarTve-
los uzenaesi sasamarTlos praqtika (saqarTvelos uzenaesi sasamarTlos sa-
moqalaqo saqmeTa palatis 2015 wlis 17 Tebervlis #as-1244-1184-2014 ganCi-
neba). sasamarTlom gamoiyena sssk-is 397-e, 59-e, 63-e muxlebic.

2.9. sakasacio sasamarTlom sakasacio saCivari, gasaCivrebis vadis gas-
vlis gamo, ganuxilvelad datova da, amasTan, ganmarta sssk-is 2591

muxlis meore nawili.

saqmis masalebiT dasturdeba,21 rom saapelacio sasamarTlos samoqalaqo saq-
meTa palatis 2016 wlis 18 aprilis sasamarTlo sxdomaze ganCinebis sarezo-
lucio nawilis gamocxadebas eswreboda rogorc kasatori, aseve _ misi war-
momadgeneli. aseT SemTxvevaSi kasatori an misi warmomadgeneli valdebuli
iyvnen, gasaCivrebuli ganCinebis aslis misaRebad sasamarTlosaTvis miemar-
TaT araugvianes 2016 wlis 18 maisisa. saqmis masalebiT irkveva, rom arc kasa-
tors da arc mis warmomadgenels ganCinebis aslis misaRebad saapelacio sasa-
marTlosaTvis dadgenili vadis dacviT ar miumarTavT. kasatorma saapela-
cio sasamarTlos samoqalaqo saqmeTa palatis 2016 wlis 18 aprilis ganCine-
bis Cabarebis moTxovniT sasamarTlos mimarTa 2016 wlis 31 maiss, rode-
sac ukve gasuli iyo ganCinebis gamocxadebidan 20-30-dRiani intervali.
es ki, im garemoebaze miuTiTebs, rom mis mimarT ganCinebis gasaCivrebis
vadis dena daiwyo ara ganCinebis Cabarebidan, aramed _ am ganCinebis ga-
mocxadebidan 30-e dRes.

sakasacio palatam ganmarta, rom sssk-is 2591 muxliT dadgenili wesi amave
kodeqsis me-60 muxlis me-2 nawilis danawesTan erToblivad adgens gasa-
Civrebis uflebis warmoSobisa da am vadis denis dasawyiss. sssk-is me-60
muxlis me-2 nawilis Tanaxmad, wlebiT, TveebiT an dReebiT gamosaTvleli sap-
roceso vadis dena iwyeba im kalendaruli TariRis an im movlenis dadgomis
momdevno dRidan, romliTac gansazRvrulia misi dasawyisi. gasaCivrebis va-
dis denis aTvlis wesTan dakavSirebiT arsebobs saqarTvelos uzenaesi
sasamarTlos didi palatis ganCineba (sus 30.12.2014 w.-is ganCineba saqmeze
#as-1161-1106-2014).

amdenad, sssk-is 2591 muxlis mixedviT, saapelacio sasamarTlos ganCinebis ga-
saCivrebis 21-dRiani vadis aTvla, mocemul SemTxvevaSi, daiwyo 2016 wlis 19
maiss da amoiwura amave wlis 8 ivniss, Sesabamisad, sakasacio saCivari wardge-
nil unda yofiliyo 2016 wlis 8 ivnisis CaTvliT. saqmis masalebiT irkveva,
rom sakasacio saCivari kasatorma Seitana 2016 wlis 15 ivniss _ anu kanoniT

2 1 susg 24 ivnisi, 2016, #as-568-543-2016.
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dadgenili vadis darRveviT.

2591 muxlis me-2 nawilis Sesabamisad, am kodeqsis 46-e muxliT gaTvaliswine-
buli pirebisaTvis, patimarTaTvis, romlebsac ar hyavT warmomadgeneli, ga-
dawyvetilebis aslis gagzavnasa da Cabarebas uzrunvelyofs sasamarTlo ama-
ve kodeqsis 70-e_78-e muxlebiT dadgenili wesiT.

sakasacio palatam aRniSna, rom sssk-is 2591 muxlis me-2 nawili Tavisi struq-
turiT blanketuri Sinaarsis normaa, romelic daTqmas akeTebs amave kodeq-
sis 46-e muxlze.

sssk-is 46-e muxliT ki, dadgenilia sasamarTlo xarjebis gadaxdisagan gan-
Tavisuflebis safuZvlebi. miTiTebuli muxlis me-2 nawili adgens qcevis im-
gvar wess, romlis mixedviTac, kanoniT SeiZleba gaTvaliswinebul iqnes sa-
xelmwifo biujetis sasargeblod sasamarTlo xarjebis gadaxdisagan mxare-
Ta gaTavisuflebis sxva SemTxvevebic. sasamarTlo xarjebis gadaxdisagan
gaTavisuflebis sxva SemTxvevebs ki, Tavis mxriv, adgens „saxelmwifo ba-
Jis Sesaxeb“ saqarTvelos kanoni, saxeldobr, kanonis me-5 muxliT gaTvalis-
winebulia saxelmwifo baJis gadaxdis SeRavaTebi. am kanonis pirveli pun-
qtis „a“ qvepunqtis mixedviT, saerTo sasamarTloebSi gansaxilvel saqmeeb-
ze saxelmwifo baJis gadaxdisagan Tavisufldebian fizikuri pirebi _ sarCe-
lebze xelfasis gadaxdevinebis Sesaxeb da Sromis anazRaurebaze sxva moT-
xovnebze, romlebic gamomdinareobs Sromis samarTlebrivi urTierTobidan.

mocemul saqmeze sakasacio saCivris moTxovnaa _ brZanebis baTilad cnoba da
iZulebiTi ganacduris anazRaureba.

sakasacio palatam aRniSna, rom miTiTebuli moTxovnebidan mosarCele
brZanebis baTilad cnobis moTxovnaze ar warmoadgens „saxelmwifo ba-
Jis Sesaxeb“ saqarTvelos kanonis me-5 muxlis pirveli punqtis „a“ qve-
punqtiT gaTvaliswinebuli SeRavaTiT mosargeble da, maSasadame, sssk-
is 2591 muxlis meore nawilis regulirebis sferoSi Semaval im fizikur
pirs, romlisTvisac gadawyvetilebis aslis gagzavna da Cabareba unda uz-
runveleyo sasamarTlos amave kodeqsis 70-e_78-e muxlebiT dadgenili we-
siT. amasTan, sakasacio palatam aRniSna, vinaidan iZulebiTi ganacduris
anazRaurebis Sesaxeb sakasacio saCivris moTxovna, rogorc meoreuli
moTxovna, warmoadgens ukanonod gaTavisuflebis Sesaxeb brZanebis Tan-
mdev samarTlebriv Sedegs, mosarCele arc moTxovnis am nawilSi warmo-
adgens im fizikur pirs, romlisTvisac gadawyvetilebis Cabarebis zemoT
miTiTebuli wesi gavrceldeboda.

sakasacio palatis msjelobidan ki gamomdinareobs erTmniSvnelovani
daskvna imis Taobaze, rom swored kasatoris an misi warmomadgenlis sap-
roceso samarTlebrivi valdebuleba iyo, gamocxadebuliyvnen sasamar-
TloSi, gadawyvetilebis gamocxadebidan 20-30-dRian intervalSi da uSu-
alod CaebarebinaT saapelacio sasamarTlos samoqalaqo saqmeTa palatis
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2016 wlis 18 aprilis ganCineba.

sakasacio palatam ganmarta, rom sssk-is 2591 muxliT dadgenilia Sesasru-
leblad savaldebulo wesi da, amdenad, gasaCivrebis msurvel mxares aqvs
ara ufleba, aramed valdebuleba, Caibaros gasasaCivrebeli gadawyveti-
leba. am valdebulebis Seusrulebloba ki, aisaxeba mxaris mier gadawyveti-
lebis gasaCivrebis wesze.

2.10. mxarem dadgenili saproceso vadis dacviT Sesagebeli ar waradgina.
sasamarTlom vadis gaSveba sapatiod ar miiCnia.

sakasacio sasamarTlom sakasacio saCivari, rogorc dauSvebeli, ganuxilve-
lad datova.22 sakasacio palatam dadgenilad miiCnia, rom mopasuxes sarCeli
TandarTuli masalebiT gaegzavna da piradad Cahbarda 2015 wlis 22 ianvars,
xolo werilobiTi pasuxis (Sesageblis) sasamarTloSi warmodgenis 10-dRiani
vada amoewura amave wlis 2 Tebervals. mopasuxes Sesagebeli ar warudgenia da
arc warudgenlobis sapatio mizezebis Sesaxeb ar ucnobebia sasamarTlos-
Tvis.

sakasacio palatam dadasturebulad ar miiCnia mopasuxis mier Sesageblis
dadgenil vadaSi warudgenlobis sapatio mizezis Taobaze saCivarsa da saka-
sacio saCivarSi miTiTebuli garemoebebi. kasatoris (saCivris avtoris) mi-
TiTeba, rom sasamarTlos mier Sesageblis wardgenisaTvis gansazRvrul va-
daSi, Svilis avadmyofobis gamo imyofeboda stacionalur samkurnalo dawe-
sebulebaSi, sssk-is 102-e muxlis Sesabamisad, raime mtkicebulebiT gamyare-
buli ar aris. saqmeSi wardgenili samedicino cnobiT, marTalia, dasturde-
ba, rom mopasuxis Svilma mimarTa samedicino dawesebulebas, sadac daesva mwva-
ve bronqitis diagnozi, Tumca mkurnalobis mizniT stacionarSi misi moTav-
sebis faqti (razec mopasuxe apelirebs) ar dgindeba _ cnobaSi miTiTebulia,
rom pacienti mkurnalobda ambulatoriulad.

2.11. kerZo saCivari ganuxilvelad iqna datovebuli im safuZvliT, rom
mxarem daarRvia saCivris Setanis 12-dRiani vada.

erT-erT saqmeSi sakasacio sasamarTlom sssk-is 416-e muxlis (kerZo saCivris
Setanis vadaa 12 dRe. am vadis gagrZeleba an aRdgena dauSvebelia. igi iwyeba
mxarisaTvis ganCinebis gadacemis momentidan an mxarisaTvis sasamarTlos
sxdomaze misi gamocxadebidan, Tu ganCinebis gamocxadebas eswreba kerZo sa-
Civris Setanis uflebis mqone piri. ganCinebis gadacemis momentad iTvleba
ganCinebis aslis mxarisaTvis Cabareba uSualod sasamarTloSi am kodeqsis
70-e-78-e muxlebis Sesabamisad) safuZvelze kerZo saCivari ganuxilvelad da-
tova. saqmis fabulis mixedviT kerZo saCivris Setanis 12-dRiani vadis dena

2 2 susg 7 marti, 2018# as-1165-1085-2017, 9 Tebervali, 2017, #as-697-668-2016.
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daiwyo 2015 wlis 4 aprils da amoiwura 2015 wlis 15 aprils. wardgenili kerZo
saCivriT ki dgindeba, rom is sasamarTlos kancelarias Cahbarda 2016 wlis 3
Tebervals, rac misi ganuxilvelad datovebis safuZveli gaxda.23

 sxva saqmeSi, sakasacio palatam miiCnia, rom kerZo saCivris Setanis 12-dRia-
ni vadis dena daiwyo 2016 wlis 30 ivliss da amoiwura 2016 wlis 10 agvistos.
saqmeSi warmodgenili kerZo saCivriTa da masze darTuli konvertiT ki das-
turdeba, rom kerZo saCivari Sedgenilia 2016 wlis 8 seqtembers, amasTan, kon-
vertzec miTiTebulia 2016 wlis 8 seqtemberi, rac kerZo saCivris ganuxilve-
lad datovebis absoluturi safuZvelia.24

konkretul saqmeze25 kerZo saCivris ganuxilvelad datovebas safuZvlad da-
edo is garemoeba, rom saqmis masalebiT gasaCivrebuli ganCinebis asli kerZo
saCivris avtors oTxjer gaegzavna saqmeSi arsebul misamarTebze, Tumca ver
Cahbarda im mizeziT, rom adresati mis mier miTiTebul misamarTze ar cxov-
robda. amis Semdeg, saapelacio sasamarTlom ganCinebiT daadgina mopasuxi-
saTvis gasaCivrebuli ganCinebis Sinaarsis sajaro Setyobinebis gziT cnoba
da aRniSnuli ganCineba ganTavsda saerTo sasamarTloebis vebgverdze saja-
ro Setyobinebis ganxorcielebis mizniT. vinaidan mxarisaTvis sasamarTlo
gzavnilis sxvagvarad Cabareba ver moxerxda, sasamarTlo uflebamosi-
li iyo gamoetana ganCineba sasamarTlo Setyobinebis sajarod gavrce-
lebis Sesaxeb. zemoaRniSnulidan gamomdinare, sasamarTlo gzavnili mxari-
saTvis Cabarebulad iTvleba sssk-is 78-e muxlis pirveli nawilis safuZvel-
ze. amave muxlis meore nawilis Tanaxmad, ki sasamarTlo uwyeba mxarisaTvis
Cabarebulad iTvleba sasamarTlo Setyobinebis Sesabamisi sasamarTlos Se-
nobaSi TvalsaCino adgilze an vebgverdze ganTavsebidan an gazeTSi an infor-
maciis sxva saSualebebSi gamoqveynebidan me-7 dRes.

sssk-is me-60-e da 61-e muxlebis mixedviT, kerZo saCivris Setanis 12-dRiani
vadis dena daiwyo sajaro Setyobinebis sasamarTlos vebgverdze ganTavsebi-
dan 7-dRiani vadis gasvlis Semdeg. kerZo saCivari ki saapelacio sasamarTlo-
Si Sevida kerZo saCivriT kanoniT dadgenili vadis darRveviT.

2 3 susg-ebi: 15 Tebervali, 2016, #as-116-112-2016, 27 Tebervali, 2017, #as-289-273-2017, 3
ivlisi, 2017, #as-832-778-2017, 13 ivlisi, 2017, #as-881-821-2017, 14 ivlisi, 2017, #as-
926-866-2017

2 4 susg 30 seqtemberi, 2016 #as-889-856-2016, 25 ivlisi, 2019, #as-1086-2019, 25 ivnisi, 2020,
#as-386-2020,  23 ivnisi, 2020, 27 ivlisi, 2020, #as-389-2020, 27 ivlisi, 2020, #as-672-2020

2 5 susg 7 seqtemberi, 2020, #as-735-2020
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2.12. sakasacio sasamarTlom mxaris gancxadeba damatebiTi gadawyveti-
lebis gamotanis moTxovniT vadis darRvevis gamo ganuxilvelad da-
tova.

erT-erT saqmeze26 sakasacio sasamarTlom gaiziara kasatorebis mosazreba,
rom damatebiTi gadawyvetilebis miRebis moTxovna sasamarTlos waredgina
kanoniT dadgenili 7-dRiani vadis gasvlis Semdeg, rac saapelacio palatas
saTanadod ar Seufasebia. sakasacio sasamarTlo miiCnia, rom damatebiTi ga-
dawyvetilebis miReba mocemul SemTxvevaSi dauSvebeli iyo rogorc uSua-
lod mxaris moTxovniT, ise pirveli instanciis sasamarTlos iniciativiT.
sakasacio sasamarTlom mxaris gancxadeba damatebiTi gadawyvetilebis
gamotanis moTxovniT ganuxilvelad datova.

sakasacio sasamarTlos araerT ganCinebaSi ganmartebulia, rom damatebiTi
gadawyvetilebis gamotanis Taobaze iniciativis gamoCenis SesaZleblobas ka-
noni aniWebs aseve sasamarTlos. amasTan, zemoxsenebuli sakiTxis dasma sa-
samarTlomac, dainteresebuli mxaris msgavsad, 7-dRis vadaSi unda gana-
xorcielos. kanoni aq raime gamonakliss ar uSvebs. rac Seexeba sakiTxis
dasmis formas, Tu damatebiTi gadawyvetilebis gamotanis iniciatori sasa-
marTloa, man es sakiTxi SeiZleba dasvas mxolod mis mier miRebuli ganCine-
biT, vinaidan sasamarTlos dadgenileba, romliTac saqme arsebiTad ar wyde-
ba, miiReba ganCinebis formiT (ssk-is 284.1 muxli). magaliTad, Tu sakiTxi exe-
ba sssk-is 261-e muxlis pirveli nawilis „a“ da „b“ qvepunqtebiT gaTvaliswine-
bul SemTxvevebs, sasamarTlom Tavisi ganCinebiT unda daadginos, rom zemox-
senebuli safuZvlebiT damatebiTi gadawyvetilebis gamotanis sakiTxi gani-
xileba zepiri mosmeniT (sasamarTlo sxdomaze), romlis Taobazec unda ecno-
boT mxareebs kanoniT dadgenili wesiT (sssk-is 261.3 muxli), xolo, Tu sakiTxi
exeba sssk-is 261-e muxlis pirveli nawilis „g“ qvepunqtiT gaTvaliswinebul
SemTxvevas, sasamarTlom Tavisi ganCinebiT unda daadginos, rom sasamarTlo
xarjebis Taobaze damatebiTi gadawyvetilebis gamotanis sakiTxi ganixile-
ba zepiri mosmenis gareSe an zepiri mosmeniT (sasamarTlo sxdomaze), ris Tao-
bazec aseve unda ecnoboT mxareebs (sssk-is 261.3 muxli). zemoaRniSnulidan
gamomdinare, sakasacio palatam miiCnia, rom, Tu sasamarTlom ZiriTadi ga-
dawyvetilebis sarezolucio nawilis gamocxadebidan 7 dRis vadaSi ar gamo-
itana erT-erTi zemoxsenebuli ganCineba, igi araa uflebamosili, am vadis
gasvlis Semdeg gamoitanos damatebiTi gadawyvetileba. sakasacio sasamar-
Tlom aseve ganmarta, rom saproceso kodeqsiT dadgenili normebi imperati-
uli xasiaTisaa. samoqalaqo samarTalwarmoeba efuZneba SejibrebiTobis,
dispoziciurobisa da kanonis winaSe mxareTa Tanasworobis principebs (sssk-
is 3-6 muxlebi), Tumca aRniSnuli imasac avaldebulebs mxareebs, rom sapro-
ceso kanonmdeblobis Sesatyvisad moxdes mxareTa mier moTxovnebisa da uf-

2 6 susg 21 maisi, 2020, #as-1670-2019.
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lebebis gacxadeba Tu dazusteba. sssk-is 261.2 muxliT dadgenili 7-dRiani
vadiT kanonmdebelma SemosazRvra rogorc mxareTa, ise sasamarTlos SesaZ-
lebloba, amave normiT dadgenili winapirobebis SemTxvevaSi, sasamarTlom
gamoitanos damatebiTi gadawyvetileba, radgan daadgina, rom am vadis gag-
rZeleba ar daiSveba. sakasacio sasamarTlom miuTiTa, rom „damatebiTi ga-
dawyvetilebis gamotanis sakiTxis dasmis 7-dRiani vadis denis dawyebas ki ka-
noni ukavSirebs gadawyvetilebis gamocxadebas da ara mxarisaTvis mis Caba-
rebas (susg 25.06.2012, #as-225-217-2012), radgan sarezolucio nawilis gamoc-
xadebis Semdeg mxareebisaTvis (sasamarTlosaTvis) cxadi xdeba, rom gadaw-
yvetileba gamotanilia erT-erTi xarveziT, rasac iTvaliswinebs sssk-is 261-
e muxlis pirveli nawili. Sesabamisad, kanonis zemoaRniSnuli imperatiuli
daTqma emsaxureba im mizans, rom sasamarTlom droulad gamoasworos mis mi-
er daSvebuli xarvezi (09.06.2016, #as-920-870-2015)
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3. saapelacio saCivris ganuxilvelad datovebis
Taobaze kerZo saCivris dakmayofilebis praqtika

3.1. apelantis kerZo saCivari dakmayofilda im safuZvliT, rom mxares
ar daurRvevia saapelacio saCivris wardgenis vada da saapelacio
saCivris dasaSvebobis Semowmebis mizniT saqme xelaxla gansaxilve-
lad daubrunda imave sasamarTlos.

saqmis fabulis mixedviT, sakasacio sasamarTlom apelantis kerZo saCivari
daakmayofila im safuZvliT, rom mxares ar daurRvevia saapelacio saCivris
wardgenis vada. sakasacio sasamarTlom srulad gaiziara kerZo saCivris av-
toris mosazreba, rom man (warmomadgenelma) 2015 wlis 2 dekembers sasamar-
Tlos gadawyvetilebis sarezolucio nawilis Cabarebis TxovniT mimarTa,
radganac ar eswreboda mis gamocxadebas. sarezolucio nawili adresats 2015
wlis 10 dekembers Cahbarda, rac miTiTebulia saqmeSi arsebul xelwerilSic.
amasTanave, mxarem kanoniT dadgenil vadaSi dasabuTebuli gadawyvetilebis
Cabarebis TxovniT sasamarTlos mimarTa 2015 wlis 22 dekembers da igi Cahbar-
da amave wlis 29 dekembers, Sesabamisad, saapelacio saCivari sasamarTlos wa-
redgina dadgenili vadis dacviT, 2016 wlis 11 ianvars. saqarTvelos uzenaesi
sasamarTlos didi palatis (2014 wlis 30 dekembris #as-1161-1106-2014 ganCi-
neba) ganmartebis gaTvaliswinebiT, saqalaqo sasamarTlos mier gadawyveti-
lebis gamocxadebidan me-20 dRe iyo 2015 wlis 17 dekemberi, 30-e _ 27 dekembe-
ri. mxarem am vadis dacviT mimarTa sasamarTlos dasabuTebuli gadawyveti-
lebis Cabarebis moTxovniT, xolo gadawyvetilebis uSualod gadacemidan mas
ar daurRvevia sssk-is 369-e muxliT imperatiulad dadgenili moTxovna (saa-
pelacio saCivris wardgenis 14-dRiani vada). Sesabamisad, sakasacio sasamar-
Tlom kerZo saCivari daakmayofila im safuZvliT, rom mxares ar daurRvevia
saapelacio saCivris wardgenis vada da saapelacio saCivris dasaSvebobis Se-
mowmebis mizniT saqme xelaxla gansaxilvelad daubruna imave sasamarTlos.27

3.2. mxarem sasamarTloSi droulad gamocxadebis sssk-is 2591-e muxlis
pirveli nawiliT dakisrebuli valdebuleba Seasrula, Tumca mas
dadgenili vadis mixedviT gadawyvetileba ar Cahbarebia, rac qmnis
im prezumfciis daSvebis safuZvels, rom sasamarTlos ar hqonda
momzadebuli dasabuTebuli gadawyvetileba kanoniT gansazRvrul
vadaSi.

kerZo saCivari dakmayofilda.28 gauqmda saapelacio sasamarTlos ganCineba
da saqme saapelacio saCivris dasaSvebobis Semowmebis stadiidan xelaxla gan-
saxilvelad daubrunda imave sasamarTlos. sakasacio sasamarTlom srulad

2 7 susg 22 aprili, 2016, #as-210-200-2016, 30 marti, 2020, #as-1594-2019
2 8 susg 23 ivnisi, 2017, # as-413-386-2017.
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gaiziara kerZo saCivris avtoris mosazreba da miiCnia, rom gadawyvetilebis
gasaCivrebis vadis darRvevis Taobaze saapelacio palatis daskvna ar emya-
reba saqmis masalebis srulyofil kvlevas. saqmeSi wardgenili gancxadebiT
irkveva, rom mopasuxis warmomadgenelma, gadawyvetilebis Cabarebis moTxov-
niT saqalaqo sasamarTlos mimarTa imave wlis 30 noembers, anu gadawyveti-
lebis sarezolucio nawilis gamocxadebidan araugvianes 30 dRisa (30-e dRe
iyo 1 dekemberi), xolo gadawyvetileba mxares Cahbarda 2016 wlis 16 dekem-
bers. saapelacio saCivari ki, wardgenilia 2016 wlis 29 dekembers.

sakasacio palatam miiCnia, rom mxarem sasamarTloSi droulad gamocxadebis
sssk-is 2591-e muxlis pirveli nawiliT dakisrebuli valdebuleba Seasrula,
Tumca mas dadgenili vadis dacviT gadawyvetileba ar Cahbarebia, rac qmnis
im prezumfciis daSvebis safuZvels, rom sasamarTlos ar hqonda momzadebu-
li dasabuTebuli gadawyvetileba kanoniT gansazRvrul vadis Tanaxmad. am
prezumfciis daSvebisas sakasacio palatam gaiTvaliswina saqmeSi ganTavse-
buli mopasuxis warmomadgenlis xelwerilic, romlis Tanaxmadac mas dasa-
buTebuli gadawyvetileba 2016 wlis 16 dekembers aqvs Cabarebuli. garda aR-
niSnulisa, sakasacio palatam gaiTvaliswina msgavs sakiTxze saqarTvelos
uzenaesi sasamarTlos mier dadgenili erTgvarovani praqtikac (susg #as-
733-695-2013, 10 dekemberi, 2013 weli).

3.3. sakasacio sasamarTlom daakmayofila apelantis kerZo saCivari da
saqme saapelacio saCivris dasaSvebobis Semowmebis stadiidan xelax-
la gansaxilvelad daubruna imave sasamarTlos, vinaidan sasamar-
Tlo moxelis mier gacemuli weriliT dadasturda, rom sasamar-
Tlos dasabuTebuli gadawyvetileba kanoniT dadgenili vadis dac-
viT ar momzadda.

saqmis fabulis mixedviT,29 kerZo saCivris avtoris mtkicebiT, igi sarezo-
lucio nawilis gamocxadebidan 23-e dRes, 2016 wlis 18 dekembers, gamocxadda
sasamarTloSi gadawyvetilebis Cabarebis mizniT, Tumca mosamarTlis Tana-
Semwis ganmartebiT, aRniSnuli gadawyvetileba mzad ar iyo. mocemuli faq-
tis dasadastureblad kerZo saCivris avtorma miuTiTa saCivarze darTul
mosamarTlis TanaSemwis 2016 wlis 4 Tebervlis #2/20862-14 werilze, romlis
Sesabamisad irkveva, rom saqalaqo sasamarTlos 2015 wlis 25 noembris dasabu-
Tebuli gadawyvetileba momzadda 2015 wlis 24 dekembers.

sakasacio sasamarTlom aRniSna, rom kanoniT dadgenil vadaSi dasabuTebuli
gadawyvetilebis aslis misaRebad sasamarTloSi mxaris gamoucxadeblobis
SemTxvevaSi, ivaraudeba, rom dasabuTebuli gadawyvetileba sasamarTlom
droulad moamzada. am varaudis gaqarwylebis mtkicebis tvirTi ki ekis-
reba im pirs, vinc asaCivrebs sasamarTlos gadawyvetilebas. yovelgvari

2 9 susg 10 maisi, 2016, #as-239-227-2016.
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eWvi wydeba mxaris sasargeblod.

sssk-is 2591-e muxli iTvaliswinebs mxaris valdebulebas, gadawyvetilebis sa-
rezolucio nawilis gamocxadebidan arauadres me-20 da araugvianes 30-e dRi-
sa, gamocxaddes sasamarTloSi gadawyvetilebis Casabareblad. amave dros,
aRniSnuli muxli iTvaliswinebs sasamarTlos valdebulebas, zemoaRniS-
nuli vadis dacviT mzad hqondes dasabuTebuli gadawyvetileba. sasamar-
Tlos evaleba mxaris mimarTvis SemTxvevaSi, kanoniT dadgenili vadis mi-
xedviT, dauyovnebliv Caabaros mas gadawyvetileba da am valdebulebis
Seusrulebloba mxaris pasuxismgeblobis safuZveli ver gaxdeba.

sakasacio sasamarTlom miTiTebiT, marTalia, saqmis masalebSi ar moipoveba
kanoniT dadgenil vadaSi gadawyvetilebis Cabarebis moTxovniT mopasuxis
warmomadgenlis sasamarTloSi gamocxadebis damadasturebeli mtkicebule-
ba, Tumca kerZo saCivarze darTuli sasamarTlo moxelis mier gacemuli
werilidan irkveva, rom sasamarTlos dasabuTebuli gadawyvetileba mom-
zadda gadawyvetilebis sarezolucio nawilis gamocxadebidan 29-e dRes
(2016 wlis 24 dekembers), rac imas niSnavs, rom dainteresebuli mxare ka-
noniT dadgenili vadis dacviT sasamarTloSi romc gamocxadebuliyo, igi
dasabuTebul gadawyvetilebas 2016 wlis 24 dekembramde ver Caibarebda.
aRniSnul mosazrebas amyarebs is faqtic, rom 2015 wlis 25 noembris dasa-
buTebuli gadawyvetileba sasamarTlom orive mxares fostis meSveobiT
gaugzavna 2015 wlis 29 dekembers.

sasamarTlom sssk-is me-4 muxlis pirveli nawilisa da 102-e muxlis Tanaxmad,
im pirobebSi, rodesac kerZo saCivris avtorma wardgenili mtkicebulebiT
gaaqarwyla saapelacio sasamarTlos daskvna, kanoniT dadgenil vadaSi sasa-
marTlos mier dasabuTebuli gadawyvetilebis momzadebis Sesaxeb, arsebobs
sssk-is 412.1 muxlis „a“ qvepunqtis mixedviT, gasaCivrebuli ganCinebis gauq-
mebisa da saapelacio saCivris dasaSvebobis stadiidan saqmis xelaxla gansa-
xilvelad dabrunebis safuZveli.

sxva saqmeze kerZo saCivari aseve dakmayofilda,30 gauqmda saapelacio sasa-
marTlos samoqalaqo saqmeTa palatis 2017 wlis 5 aprilis ganCineba da saqme
saapelacio saCivris dasaSvebobis Semowmebis stadiidan xelaxla gansaxilve-
lad daubrunda imave sasamarTlos.

sakasacio palatam miCnia, rom mxarem sasamarTloSi droulad gamocxadebis
sssk-is 2591-e muxlis pirveli nawiliT dakisrebuli valdebuleba Seasrula,
Tumca mas dadgenili vadis Tanaxmad gadawyvetileba ar Cahbarebia, rac qmnis
im prezumfciis daSvebis safuZvels, rom sasamarTlos ar hqonda momzadebu-
li dasabuTebuli gadawyvetileba kanoniT gansazRvruli vadis dacviT. am
prezumfciis daSvebisas sakasacio palatam gaiTvaliswina saqmeSi ganTavse-

3 0 susg 5 ivlisi, 2017, # as-598-557-2017.
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buli mosarCelis warmomadgenlis xelwerilic, romlis Tanaxmadac, mas dasa-
buTebuli gadawyvetileba 2017 wlis 9 marts aqvs Cabarebuli. garda aRniSnu-
lisa, sakasacio palatam gaiTvaliswina msgavs sakiTxze saqarTvelos uzenae-
si sasamarTlos mier dadgenili erTgvarovan praqtikac ( susg #as-413-386-
2017, 23 ivnisi, 2017 weli; #as-733-695-2013, 10 dekemberi, 2013 weli).

analogiur saqmeSi kerZo saCivari dakmayofilda gauqmda Tbilisis saapela-
cio sasamarTlos samoqalaqo saqmeTa palatis 2019 wlis 3 ianvris ganCineba
da saqme daubrundes imave sasamarTlos saapelacio saCivris dasaSvebobis sa-
kiTxis xelaxla Sesamowmeblad.31

gansaxilveli saqmis masalebidan irkveva, rom saqalaqo sasamarTlos dasabu-
Tebuli gadawyvetileba misi sarezolucio nawilis gamocxadebidan me-20-30-
e dReebis periodSi mzad ar iyo. amas mowmobs dasabuTebuli gadawyvetilebis
misTvis gadacemis Sesaxeb 2018 wlis 4 oqtombris gancxadeba. saqalaqo sasa-
marTlom mxares dasabuTebuli gadawyvetileba da sasamarTlo sxdomis oq-
mebi gaugzavna mxolod 2018 wlis 9 oqtombers, rac adresatma imave dRes mii-
Ro.

3.4. sakasacio palatam udavod miiCnia, rom dasabuTebuli gadawyveti-
lebis mxarisaTvis Cabarebis 20-30-dRiani vada darRveulia sasamar-
Tlos braliT. palatam miiCnia, rom saproceso wesebi unda ganimar-
tos mxaris sasargeblod, miT ufro, rodesac misma warmomadgenel-
ma droulad ar miiRo garkveuli zomebi. amasTanave, saproceso we-
sebis sapirispiro ganmarteba, sakasacio sasamarTlos mosazrebiT,
saapelacio samarTalwarmoebaze uaris dausabuTeblad gacxadeba-
sa da samarTliani sasamarTlos uflebis darRvevas ganapirobebs.

konkretul saqmeze32 sakasacio sasamarTlom kerZo saCivari daakmayofila,
gaauqma saapelacio sasamarTlos samoqalaqo saqmeTa palatis ganCineba da
saapelacio saCivris dasaSvebobis Sesamowmeblad saqme xelaxla gansaxilve-
lad daubruna imave sasamarTlos.

sakasacio sasamarTlom sistemaSi arsebuli gadatvirTulobis sayovelTa-
od cnobili faqtis gaTvaliswinebiT gaiziara kerZo saCivris avtorTa ar-
gumenti, rom saproceso vada mxaris braliT ar darRveula, rac, amavdrou-
lad, dasabuTebulia saqalaqo sasamarTlos mier gacemuli cnobiT (cnobis
Tanaxmad, mosamarTlis TanaSemwes ukavSirdeboda apelantTa warmomadgene-
li, Tumca gadawyvetilebis Cabareba misi sarezolucio nawilis gamocxade-
bidan 30-e dRis CaTvliT (12 aprili) ver moxerxda, xolo Semdgomi dReebi
(14-17 aprili) iyo uqme).

3 1 susg 15 marti, 2019, #as-139-2019, 15 marti, 2019, #as-156-2019.
3 2 susg 28 ivlisi, 2017, #as-863-806-2017.
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3.5. sakasacio palatam udavod miiCnia, rom dasabuTebuli gadawyveti-
lebis mxarisaTvis Cabarebis 20-30-dRiani vada sasamarTlos brali-
Taa darRveuli, xolo Segebebuli sarCelis avtorTa warmomadgeneli
cdilobda saproceso vadis dacviT mis Cabarebas, rac gamoricxavs saa-
pelacio saCivris wardgenis vadis denis avtomaturad dawyebas (uda-
voa, rom gadawyvetilebis sarezolucio nawilis gamocxadebidan me-
20 dRe 2017 wlis 2 aprili iyo, 30-e dRe _ 12 aprili, am droisaTvis
dasabuTebuli gadawyvetileba ar iyo momzadebuli, 14-17 aprili iyo
uqme, aRdgomis brwyinvale dResaswauli, apelantebma gadawyvetile-
ba Caibares 2017 wlis 18 aprils, xolo saapelacio saCivari wardgeni-
lia 1 maiss, dasabuTebuli gadawyvetilebis Cabarebidan 14-dRiani va-
dis dacviT).

sakasacio palatam yuradReba gaamaxvila im sakiTxze, rom warmomadgenlis
meSveobiT sakuTari saproceso uflebebis dacvis TvalsazrisiT, mxares aqvs
warmomadgenlobis kvalificiurad ganxorcielebis molodini, es ukanaskne-
li ki, moicavs procesualuri garemoebebis Taobaze sasamarTlos winaswari
informirebis imgvar valdebulebas, rogoricaa, dasabuTebuli gadawyveti-
lebis droulad Caubarebloba da sxva, raTa Tavidan iqnes acilebuli sapro-
ceso vadebis gaWianureba da damatebiTi xarjebi. mocemul SemTxvevaSi, Sege-
bebul mosarCeleTa saapelacio saCivari ar Seicavs amgvar miTiTebas, amas-
Tanave, gaurkvevelia, ratom ar waradgina apelantTa warmomadgenelma im-
gvari mtkicebuleba, rac saapelacio saCivris dasaSvebobis etapze saapela-
cio sasamarTlosac miscemda SesaZleblobas, Tavad gadaewyvita sadavo sa-
kiTxi (mag: sasamarTlo moxelis cnoba), Tumca im pirobebSi, rodesac dadas-
turebulia sasamarTlos mxridan dasabuTebuli gadawyvetilebis droulad
momzadebis SeuZlebloba, palatam miiCnia, rom saproceso wesebi unda gani-
martos mxaris sasargeblod, miT ufro, rodesac misma warmomadgenelma
droulad ar miiRo garkveuli zomebi. amasTanave, saproceso wesebis sapi-
rispiro ganmarteba, sakasacio sasamarTlos mosazrebiT, saapelacio sa-
marTalwarmoebaze uaris dausabuTeblad gacxadebasa da samarTliani sa-
samarTlos uflebis darRvevas ganapirobebs.

 sakasacio sasamarTlom araerT gadawyvetilebaSi/ganCinebaSi ganmarta, rom
„2591 muxli, erTi mxriv, adgens mxaris valdebulebas, miTiTebul vadaSi sa-
samarTloSi gamocxaddes gadawyvetilebis misaRebad (garda imave muxlis
meore nawiliT gaTvaliswinebuli gamonaklisebisa), xolo, meore mxriv, iT-
valiswinebs sasamarTlos valdebulebas, imave vadaSi mzad hqondes dasabu-
Tebuli gadawyvetileba mxarisaTvis gadasacemad. im SemTxvevaSi, Tu sasa-
marTlo ver uzrunvelyofs dasabuTebuli gadawyvetilebis Cabarebas am va-
daSi, es garemoeba mxaris pasuxismgeblobis safuZveli ver gaxdeba da vadis
aTvla gadawyvetilebis Cabarebidan daiwyeba“ (susg: # as- 1424-1344-2017,
16.01.2018w; susg-ebs: #as-1371-1291-2017, 12.01.2017; #as-1061-981-2017,
07.12.2017; #as-1243-1163-2017, 06.12.2017; # as-978-910-2017, 01.12.2017; #as-
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1021-941-2017, 14.11.2017; #as-1288-1208-2017, 23.10.2017).

3.6. sasamarTlos umoqmedoba gamoricxavs saqmeSi warmodgenili sxdo-
mis mdivnis mier Sedgenili aqtis gaziarebis SesaZleblobas, rom da-
sabuTebuli gadawyvetileba momzadda kanoniT dadgenili vadis dac-
viT, radganac alogikuria sasamarTloSi gamocxadebul mxares we-
rilobiTi moTxovnis SemTxvevaSi ar gadaeces gadawyvetileba misi
droulad momzadebis SemTxvevaSi.

sakasacio sasamarTlom miiCnia, rom mopasuxes ar daurRvevia saapelacio sa-
Civris wardgenis vada. Sesabamisad, kerZo saCivari daakmayofila, gaauqma sa-
apelacio sasamarTlos samoqalaqo saqmeTa palatis ganCineba da saapelacio
saCivris dasaSvebobis Semowmebis etapidan saqme xelaxla gansaxilvelad da-
ubrunda imave sasamarTlos.33

kerZo saCivris avtorebi saapelacio sasamarTlos ganCinebis gauqmebas im
safuZvliT moiTxoven, rom saapelacio saCivris wardgenis saproceso vada
TavianTi braliT ar darRveula, raionulma sasamarTlom dadgenili vadis
dacviT ver moamzada dasabuTebuli gadawyvetileba, rasac mowmobs mxaris
mier gadawyvetilebis Cabarebis werilobiTi moTxovnis wardgenisa da misi
Cabarebis TariRebi. rac Seexeba sasamarTlos sxdomis mdivnis aqts, mxares
surs misi uaryofa, radganac aqtSi asaxuli informacia ar emyareba saqmis
masalebs.

sakasacio sasamarTlom gaiziara kerZo saCivris avtorTa argumenti, rom sap-
roceso vada mxaris braliT ar darRveula, am prezumfciis daSvebis safuZ-
vlad palata swored mxareTa mier moSveliebul mtkicebulebaTa Sefasebas
miiCnevs (sssk-is 105-e muxli).

sakasacio sasamarTlos aRniSvniT, marTalia, dasturdeba, rom mxarem daar-
Rvia gadawyvetilebis Cabarebis moTxovnis Taobaze zemoxsenebuli normiT gan-
sazRvruli 30-dRiani vada (mimarTa 28 ivniss), Tumca, vinaidan 30-dRiani vadis
darRveviT, 2018 wlis 28 ivnisis gancxadebis pasuxad mopasuxe mxares mainc ar
Cahbarda dasabuTebuli gadawyvetileba, aramed gadaeca dagvianebiT _ 2018 wlis
9 ivliss, gadawyvetilebis dadgenil vadaSi moumzadeblobis Taobaze ker-
Zo saCivris avtorTa pretenziis gaziarebis safuZvels qmnis. udavoa isic,
rom mopasuxeebs dasabuTebuli gadawyvetilebis Cabarebidan daculi aqvT mi-
si gasaCivrebis 14-dRiani vada (saCivari registrirebulia sasamarTloSi 2018
wlis 12 ivliss). sasamarTlos umoqmedoba gamoricxavs saqmeSi warmodgenili
sxdomis mdivnis mier Sedgenili aqtis gaziarebis SesaZleblobas, rom dasabu-
Tebuli gadawyvetileba momzadda kanoniT dadgenil vadaSi, radganac alogi-
kuria sasamarTloSi gamocxadebul mxares werilobiTi moTxovnis SemTxvevaSi
ar gadaeces gadawyvetileba misi droulad momzadebis SemTxvevaSi. sagulis-

3 3 susg 22 Tebervali, 2019, #as-1845-2018
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xmoa Tavad is garemoebac, rom aqti daTariRebulia gadawyvetilebis mxari-
saTvis Cabarebis ukanaskneli dRiT-2018 wlis 27 ivnisiT, xolo mopasuxe mxare
sasamarTloSi gamocxadda momdevno dRes-28 ivniss.

sakasacio palatis mosazrebiT, dauSvebelia, mxares waerTvas marTlmsaju-
lebaze xelmisawvdomobis ufleba iseT viTarebaSi, rodesac saqmis masalebis
analizi ar qmnis ualternativo daskvnis safuZvels imis Taobaze, rom Tavad
mxarem daarRvia esa Tu is saproceso moqmedeba.

3.7. sakasacio sasamarTlom miiCnia, rom saapelacio sasamarTlom aras-
worad ganmarta sssk-is 259 (1) muxli da SeuzRuda mxares sasamar-
Tlos xelmisawvdomobis ufleba, ar gadasca ra pirveli instanciis
gadawyvetilebis asli, romelic mas, sasamarTlosadmi mimarTvis mi-
uxedavad, ar Cahbarebia.

saqmis fabulis mixedviT,34 sarezolucio nawilis gamocxadebidan sssk-is 2591

muxliT gansazRvruli vadis dacviT sasamarTlos mimarTa mopasuxis warmo-
madgenelma da moiTxova dasabuTebuli gadawyvetilebis Cabareba. gancxade-
bas ar erTvis uflebamosilebis damadasturebeli dokumenti, amasTanave, am-
gvari mtkicebuleba verc saqmis masalebSi ver moiZia sakasacio sasamarTlom,
Tumca sasamarTlos mxridan raime reagireba (rwmunebulebis warmodgenis
moTxovna, Setyobinebis uSualod mxarisaTvis gagzavna da sxva) saqmis masa-
lebiT dadasturebuli ar aris. sadavo ar aris mopasuxis mier saapelacio
saCivris sssk-is 369-e muxliT gaTvaliswinebul vadaSi wardgenis faqti. uf-
ro metic, sakasacio sasamarTlom apelants daudgina xarvezi. saapelacio
saCivarSi mxarem miuTiTa, rom dasabuTebul pretenziebs waradgens mas Sem-
deg, rac Cahbardeba dasabuTebuli gadawyvetileba. xarvezis gamosworebi-
saTvis gansazRvrul vadaSi apelantma gancxadebiT mimarTa sasamarTlos, wa-
radgina saxelmwifo baJis darCenili nawilis gadaxdis damadasturebeli do-
kumenti, aqve ganmarta, rom pirveli instanciis sasamarTlos kvlav ar hqon-
da misTvis dasabuTebuli gadawyvetileba Cabarebuli, ris gamoc moklebuli
iyo SesaZleblobas, gamoesworebina xarvezi ganCinebiT dadgenil sxva nawi-
lebSi. ganmcxadebelma iSuamdgomla pirveli instanciis sasamarTlos gadaw-
yvetilebis Cabarebisa da xarvezis gamosworebis saproceso vadis gagrZele-
bis Taobaze.

 saapelacio sasamarTlos ganCinebiT mxaris Suamdgomlobebi ar dakmayofil-
da da, sssk-is 259-e muxlze miTiTebiT, sasamarTlom ganmarta, rom ara Tavad,
aramed pirveli instanciis sasamarTlos kancelaria gadascemda mxares ga-
dawyvetilebis asls. am ukanasknels dausabuTebeli saapelacio saCivris war-
dgenisas ar mouTxovia saapelacio sasamarTlos mier saqalaqo sasamarTlos
gadawyvetilebis Cabareba, Sesabamisad, misi Suamdgomloba iyo dausabuTebe-

3 4 susg 31 marti, 2017, #as-54-50-2017.
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li. rac Seexeboda warmomadgenlis werilobiT mimarTvas, saqmeSi warmomad-
genlobiTi uflebamosilebis damadasturebeli dokumentis ararsebobis ga-
mo, igi samarTlebrivi mniSvnelobis mqoned ar iqna miCneuli da, sabolood,
palatam, xarvezis gamousworeblobis motiviT, ganuxilvelad datova saape-
lacio saCivari.

sakasacio palatam ar gaiziara gasaCivrebuli ganCinebis Sefasebebi da das-
kvnebi da miiCnia, rom apelantis mimarT darRveulia „adamianis uflebaTa
da TavisuflebaTa dacvis“ evropuli konvenciis me-6 muxliT garantire-
buli sasamarTlo xelmisawvdomobis ufleba. sakasacio sasamarTlom aR-
niSna, rom, sssk-is me-2 muxlis me-2 nawilis Tanaxmad, gancxadebis miRebasa da
saqmis ganxilvaze uaris Tqma sasamarTlos SeuZlia mxolod am kodeqsiT dad-
genili safuZvlebiTa da wesiT. amave kodeqsis 368-e muxlis me-5 nawili, mar-
Talia, iZleva saapelacio samarTalwarmoebis ganxorcielebaze uaris Tqmis
SesaZleblobas, Tumca, norma ar SeiZleba mxaris saproceso uflebebis sa-
zianod ganimartos. am SemTxvevaSi gasaTvaliswinebelia, rom mopasuxem pir-
veli instanciis sasamarTlos sssk-is 2591 muxlis moTxovnaTa dacviT mimar-
Ta da iTxova gadawyvetilebis Cabareba, Tumca, faqtia, rom sasamarTlos ga-
dawyvetileba ar Caubarebia. saapelacio palatis mosazrebis sawinaaRmdegod,
rom, mindobilobis saqmeSi ararsebobis gamo, warmomadgenlis mimarTva sa-
marTlebrivi Zalis ar aris, sakasacio sasamarTlom aRniSna, rom saqmeSi ar
arsebobs raime mtkicebuleba, Sesabamisi moxelis mier Sedgenili aqti da
sxva, rac daadasturebda pirveli instanciis sasamarTlos reagirebas
arauflebamosili piris gancxadebaze, Tavis mxriv, sssk-is 259-e muxli ad-
gens, rom mxareebs, TavianTi gancxadebis safuZvelze, gadaecemaT sasamar-
Tlos gadawyvetilebis aslebi ara ugvianes 3 dRisa gancxadebis Semotanidan.
gadawyvetilebis aslebs xels awers sasamarTlos kancelariis mdivani da us-
vams sasamarTlos beWeds, Tumca, es norma ar unda ganimartos imgvarad,
rom gadawyvetilebis aslis gadacema mxolod pirveli instanciis sasa-
marTlos valdebulebaa da im viTarebaSi, rodesac saqme saapelacio sasa-
marTlos warmoebaSia, mas ekrZaleba mxaris Suamdgomlobis dakmayofi-
leba pirveli instanciis sasamarTlos mier miRebuli, dasabuTebuli ga-
dawyvetilebis aslis misTvis Cabarebis Taobaze. normis amgvari ganmar-
teba ewinaaRmdegeba mxaris garantirebul SesaZleblobas, isargeblos sa-
samarTlos xelmisawvdomobis uflebiT. saapelacio palatam, Suamdgom-
lobis zemoxsenebuli motivebiT daukmayofileblobis gamo, praqtikulad,
SeuzRuda apelants rogorc sssk-is 83-e, ise _ me-2 muxliT garantirebuli
uflebebi.

Sesabamisad, sakasacio sasamarTlom daakmayofila kerZo saCivari, gaauqma
saapelacio sasamarTlos gasaCivrebuli ganCineba da saapelacio saCivris da-
saSvebobis Semowmebis etapidan saqme xelaxla gansaxilvelad daubruna imave
sasamarTlos.
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3.8. sakasacio sasamarTlom saapelacio saCivris wardgenis vada ar mi-
iCnia darRveulad, im safuZvliT, rom apelantis xelwerili ara da-
sabuTebuli gadawyvetilebis Cabarebis damadasturebeli, aramed ga-
dawyvetilebis sarezolucio nawilis mxarisaTvis gadacemis faqtis
damadasturebel mtkicebulebaa.

sakasacio sasamarTlom apelantis kerZo saCivari daakmayofila.

gaauqma saapelacio sasamarTlos samoqalaqo saqmeTa palatis ganCineba da
saapelacio saCivris dasaSvebobis Semowmebis etapidan saqme xelaxla gansa-
xilvelad daubruna imave sasamarTlos.35

gasaCivrebuli ganCinebis Tanaxmad, saapelacio saCivris gansaxilvelad mi-
Rebaze saapelacio sasamarTlom im motiviT ganacxada uari, rom mxaris mier
darRveuli iyo saapelacio saCivris wardgenis vada, kerZod, 2016 wlis 12 oq-
tombris gadawyvetileba mopasuxem Caibara 2016 wlis 21 oqtombers, Sesabami-
sad, saapelacio saCivris wardgenis vada amoiwura 2016 wlis 4 noembers, xolo
mxarem saCivari sasamarTloSi waradgina 2016 wlis 18 noembers.

sakasacio sasamarTlom gaiziara kerZo saCivris avtoris mosazreba, rom 2016
wlis 21 oqtombris xelwerili warmoadgens ara dasabuTebuli gadawyvetile-
bis Cabarebis damadasturebel mtkicebulebas, aramed gadawyvetilebis sa-
rezolucio nawilis mxarisaTvis gadacemis faqtis dadasturebas, ramdena-
dac, sssk-is 257-e muxlis me-2 nawilis Tanaxmad, gadawyvetilebis sarezolu-
cio nawilis gamocxadebidan vadiT 14 dReSi sasamarTlo amzadebs dasabuTe-
bul gadawyvetilebas mxareTaTvis gadasacemad. sakasacio sasamarTlom ga-
iTvaliswina, saqmeTa didi nakadis gamo, saqalaqo sasamarTlos datvirTu-
lobis Taobaze sayovelTaod cnobili garemoeba, rac naklebad savaraudos
xdis imas, rom sarezolucio nawilis gamocxadebidan me-9 dRes sasamarTlos
hqonoda obieqturi SesaZlebloba, moemzadebina dasabuTebuli gadawyveti-
leba, miT ufro maSin, rodesac mxare 2016 wlis 11 noembers kvlav mimarTavs
sasamarTlos gadawyvetilebis Cabarebis TxovniT da amave dRes xelweriliT
adasturebs gadawyvetilebis Cabarebas.

sakasacio sasamarTlom miiCnia, rom sssk-is me-60 muxlis me-2 nawilis Tanax-
mad, saapelacio saCivris wardgenis 14-dRiani vadis dena daiwyo 2016 wlis 12
noembers da, amave kodeqsis 61-e muxlis Sesabamisad, amoiwura 28 noembers,
orSabaTs (26 noemberi emTxveoda dasvenebis dRes), saapelacio saCivari ki,
sasamarTloSi registrirebulia 2016 wlis 18 noembers, rac udavod metyve-
lebs imaze, rom apelants ar daurRvevia sssk-is 369-e muxliT imperatiulad
dadgenili moTxovna (saapelacio saCivris wardgenis 14-dRiani vada).
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3.9. sakasacio sasamarTlom gaiziara kerZo saCivris avtoris pozicia
warmomadgenelTan saxelSekrulebo urTierTobis Sewyvetis Tao-
baze da saproceso wesis daucvelobis (sssk-is 99-e muxli) miuxeda-
vad, saapelacio saCivris Setanis vada gasulad ar miiCnia.

sakasacio sasamarTlom apelantis kerZo saCivari daakmayofila.

gaauqma saapelacio sasamarTlos samoqalaqo saqmeTa palatis ganCineba da
saapelacio saCivris dasaSvebobis Semowmebis etapidan saqme xelaxla gansa-
xilvelad daubruna imave sasamarTlos.36

kerZo saCivris mixedviT, pirveli instanciis sasamarTlos mier gadawyveti-
lebis gamotanidan sam dReSi mopasuxem advokats Seuwyvita mindobiloba, rad-
ganac apirebda gadawyvetilebis gasaCivrebas sxva warmomadgenlis meSveobiT.
miuxedavad amisa, warmomadgenelma Caibara raionuli sasamarTlos gzavnili
da aRniSnulis Sesaxeb mxarisaTvis ar ucnobebia.

sakasacio palatam gaiziara kerZo saCivris avtoris argumenti, rom arse-
bobs gasaCivrebuli ganCinebis gauqmebis winapirobebi da, vinaidan gadawyve-
tilebis mimReb pirs uflebamosileba hqonda Sewyvetili, sssk-is 93-e muxli
mxares uflebas aniWebs, saqme warmomadgenlis meSveobiT awarmoos sasamar-
TloSi, aseT SemTxvevaSi, kanonmdebeli warmomadgenels aRWuravs warmodge-
nili piris ufleba-movaleobebiT (sssk-is 98-e muxlSi mocemuli gamonakli-
sebis gaTvaliswinebiT), maT Soris, sasamarTlo Setyobinebis Cabarebis uf-
lebiT.

sasamarTlom aRniSna, rom mxaresa da mis warmomadgenels Soris urTierTo-
bis materialursamarTlebrivi safuZveli samoqalaqo kodeqsis 709-e-723-e
muxlebia, romlis farglebSic, dasaSvebia davalebis xelSekrulebis rogorc
zepiri formiT dadeba, ise _ misi Sewyveta, Tumca saproceso samarTlis miz-
nebisaTvis dadgenilia gamonaklisebi. sssk-is 96-e muxli adgens uflebamosi-
lebis damadasturebeli dokumentis-mindobilobis werilobiT gaformebas
da gansazRvravs misi Sewyvetis wessac, kerZod, amave kodeqsis 99-e muxlis Ta-
naxmad, marwmunebels ufleba aqvs, saqmiswarmoebis yvela stadiaze gaauqmos
Tavis mier gacemuli mindobiloba da Sewyvitos warmomadgenlis uflebamo-
sileba, ris Sesaxebac igi werilobiT acnobebs sasamarTlosa da warmomad-
genels. mxaris winadadebiT warmomadgenlis uflebamosilebis Sewyveta ar
warmoadgens saqmiswarmoebis SeCerebisa Tu saqmis ganxilvis gadadebis safuZ-
vels. uflebamosilebaSewyvetili warmomadgenlis mier kanonis Sesabamisad
Sesrulebuli yvela saproceso moqmedeba inarCunebs mniSvnelobas.

sakasacio palatam faqtebis erToblivad SefasebiT (apelantis mier ga-
dawyvetilebis Cabarebis TxovniT sasamarTlosaTvis mimarTva, yofili
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warmomadgenlis werilobiTi ganmarteba) gaiziara warmomadgenelTan sa-
xelSekrulebo urTierTobis Sewyvetis Taobaze kerZo saCivris avtoris
pozicia da, miuxedavad saproceso wesis daucvelobisa, miiCnevs, rom gan-
saxilvel SemTxvevaSi, igi kerZo saCivris dakmayofilebaze uaris Tqmis
safuZveli ver gaxdeba, radganac, sssk-is 2591 muxlis Tanaxmad, gasaCiv-
rebis msurvel mxares aqvs ara ufleba, aramed valdebuleba, Caibaros ga-
sasaCivrebeli gadawyvetileba. am wesisagan gamonaklisi daSvebulia da
kanoni sasamarTlos udgens valdebulebas, sssk-is 70-e-78-e muxlebis moT-
xovnaTa dacviT Caabaros gadawyvetileba im mxares, romelic amave ko-
deqsis 46-e muxlis subieqtebi an patimrebi arian da ar hyavT warmomadge-
neli (ix. sssk-is 2591.2 muxli). mocemul SemTxvevaSi, udavoa, rom mopasu-
xe arcerT zemoxsenebul moTxovnas ar akmayofilebda, Sesabamisad, sa-
erTod gaurkveveli rCeba sakuTari iniciativiT gadawyvetilebis gagzav-
nis Taobaze raionuli sasamarTlos moqmedeba ra saproceso wess emyare-
boda. am darRvevis Sedegad ki, sakasacio palatam, savaraudod, miiCnia,
rom apelanti, Tuki Tavad Caibarebda gadawyvetilebas, mas sssk-is 99-e
muxliT garantirebuli uflebiT sargeblobis faqtis Sesaxeb SesaZleb-
loba eqneboda, ecnobebina sasamarTlosaTvis.

3.10. saapelacio saCivris ganuxilvelad datoveba iyo araproporciuli
saSualeba, romelic ar Seesabameboda dasaxul mizans _ sasamarTlos
xelmisawvdomobis uzrunvelyofas.

sxva saqmeze kerZo saCivari nawilobriv dakmayofilda,37 gauqmda saapelacio
sasamarTlos samoqalaqo saqmeTa palatis ganCineba da saqme saapelacio sa-
Civris dasaSvebobis Semowmebis stadiidan xelaxla gansaxilvelad daubrun-
da imave sasamarTlos;

saqmis fabulis mixedviT, saapelacio palatam sssk-is 368-e muxlis me-7 nawilis
safuZvelze araerTxel daakmayofila saCivris avtoris Suamdgomloba da ga-
ugrZela mas saxelmwifo baJis gadasaxdelad dawesebuli saproceso vada, ker-
Zod, 2016 wlis 18 agvistos ganCinebiT apelants xarvezis SevsebisTvis dawese-
buli vada gaugrZelda 7 (Svidi) dRiT, imave wlis 21 seqtembris ganCinebiT _ 20
(oci), xolo 21 oqtombris ganCinebiT _ 7 (Svidi) dRiT. amasTan, saapelacio sa-
Civris avtori, yovel jerze, rodesac moiTxovda saproceso vadis gagrZele-
bas, gancxadebas dadgenili xarvezis vadis gagrZelebis Sesaxeb urTavda sa-
xelmwifo baJis nawilobriv gadaxdis damadasturebel qviTrebs, kerZod, man
2016 wlis 8 agvistos gadaixada 500, 2016 wlis 11 oqtombers _ 800 da 2016 wlis 25
noembers _ 300 lari, mTlianad apelantma saapelacio palatis 2016 wlis 22 iv-
lisis ganCinebiT dakisrebuli 1866 laridan gadaixada 1600 lari.

sakasacio sasamarTlos daskvniT, vinaidan saapelacio palatam araerTxel
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gaugrZela apelants xarvezis Sesavsebad dadgenili vada, am ukanasknelis
Txovnis Sesabamisad, igi miiCnevda, rom arsebobda dakisrebuli baJis gadava-
debis kanoniT gansazRvruli safuZveli. amasTan, mniSvnelovania, aRiniSnos,
wardgenili SuamdgomlobebiT apelanti moiTxovda ara marto saxelmwifo
baJis Semcirebas, aramed gamoxatavda survilsac, daefara xarjebi etapob-
rivad, rasac sasamarTlos mier gansazRvruli vadebis mixedviT axorcieleb-
da kidec, aRniSnuli ki, sakasacio sasamarTlos mosazrebiT, adasturebs ker-
Zo saCivarSi miTiTebul garemoebas, rom mxares davis mimarT realuri da mniS-
vnelovani interesi aqvs.

sasamarTlom aRniSna, rom im pirobebSi, rodesac sasamarTlo mxares aZlevda
xarvezis etapobrivad Sevsebis SesaZleblobas, xolo apelanti yovel jerze
ixdida dakisrebuli Tanxis nawils da, sabolood, 1866 laridan mas gadasax-
deli darCa mxolod 266 lari (man mTlianad gadaixada dakisrebuli Tanxis
umetesi, daaxloebiT 85 procenti), saapelacio sasamarTlos mier gamoyene-
buli zoma _ xarvezis Seuvseblobis gamo saapelacio saCivris ganuxilve-
lad datoveba iyo araproporciuli saSualeba, romelic ar Seesabamebo-
da dasaxul mizans _ sasamarTlos xelmisawvdomobis uzrunvelyofas. sa-
apelacio palatas SeeZlo, emsjela ufro nakleb radikaluri zomis, sssk-is
48-e muxlis Sesabamisad, saqmis ganxilvis dasrulebamde apelantisaTvis dar-
Cenili Tanxis gadaxdis gadavadebis gamoyenebaze.

sakasacio sasamarTlom kerZo saCivris avtoris pretenziis Semowmebis miz-
niT miuTiTa Semdegi:

saqarTvelos konstituciis 42-e muxliT aRiarebulia uflebis sasamarTlo
wesiT dacvis sayovelTao principi, Tumca igi ar aris absoluturi da eqvem-
debareba SezRudvas. Tavis mxriv, SezRudva legitimuria, Tu igi kanoniT pir-
dapir gaTvaliswinebul safuZvels emyareba. amgvar safuZvels warmoadgens
„saxelmwifo baJis Sesaxeb“ saqarTvelos kanoni, romlis pirveli muxlis Ta-
naxmad, saxelmwifo baJi aris saqarTvelos biujetSi Senatani, romelsac ix-
dian fizikuri da iuridiuli pirebi saxelmwifos mier maTi interesebis Sesa-
bamisi iuridiuli moqmedebebis SesrulebisaTvis da saTanado sabuTebis ga-
cemisaTvis. amave kanonis me-2 muxlis pirveli punqtiT ki gansazRvrulia sa-
xelmwifo baJis gadamxdeli subieqtebi da gaTvaliswinebulia, rom saxelmwi-
fo baJis gadamxdelebad miiCnevian fizikuri da iuridiuli pirebi, romelTa
interesebidan gamomdinarec specialurad rwmunebuli dawesebulebebi as-
ruleben iuridiul moqmedebebs da gascemen Sesabamis sabuTebs. Tavis mxriv,
sssk-is 52-e muxlis pirveli winadadebiT gansazRvrulia, rom sasamarTlo xar-
jebi (saxelmwifo baJi da saqmis ganxilvasTan dakavSirebuli xarjebi), kano-
niT gaTvaliswinebuli SemTxvevebis garda, winaswar Seaqvs im mxares, romel-
mac Sesabamisi saproceso moqmedebis Sesruleba moiTxova. sasamarTlos xel-
misawvdomobis sayovelTao uflebiT sargeblobis zemoxsenebuli sakanonmdeb-
lo SezRudvisagan arsebobs gamonaklisic, Tumca arc es ar aris absolutu-
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ri. mxaris mimarT garkveuli SeRavaTis gamoyenebis sakiTxi, kanoniT impera-
tiulad gansazRvruli winapirobebis garda (sssk-is 46-e muxli, „saxelmwifo
baJis Sesaxeb“ saqarTvelos kanonis me-5 muxli), sasamarTlos SexedulebiT
wydeba, rodesac sasamarTlo sakiTxs e.w „proporciulobis testis“ gamo-
yenebiT afasebs. am dros sasamarTlo ikvlevs mxaris qonebriv mdgomareobas
(romelic pirdapir da utyuar mtkicebulebebs emyareba) da darRveuli uf-
lebis dacvis interess. amgvari sagamonakliso wesi dadgenilia saproceso
kanonmdeblobiT, kerZod, piris uflebis SezRudvasa da saxelmwifo interess
Soris samarTlian balanss adgens samoqalaqo saproceso kodeqsi (ssk-is 47-e
muxlis pirveli nawili, romlis moqmedebac vrceldeba mxolod fizikuri pi-
rebis mimarT, agreTve, ssk-is 48-e muxlis pirveli nawili, romelic Tanabrad
vrceldeba rogorc fizikuri, ise _ iuridiuli pirebis mimarT). kanonmdeb-
lobiT dadgenili da gaTvaliswinebuli gamonaklisebi (saxelmwifo baJis ga-
daxdisagan gaTavisufleba, misi odenobis Semcireba an gadaxdis gadavadeba)
dasaSvebia mxolod qonebrivi mdgomareobis utyuarad dadasturebis SemTxve-
vaSi, kerZod, Suamdgomlobis avtori mxare valdebulia, sasamarTlos winaSe,
sssk-is 102-e muxlis me-3 nawiliT dadgenili wesiT, saTanado mtkicebulebe-
bis wardgenis gziT daadasturos mZime qonebrivi mdgomareoba, raTa sasamar-
Tlos gauCndes myari Sinagani rwmena, rom mxares ar SeuZlia, gadaixados sa-
xelmwifo baJi da swored kanoniT gaTvaliswinebuli SeRavaTebis gamouye-
nebloba gamoiwvevs sadavod miCneuli uflebis sasamarTlos wesiT dacvis re-
alizebis SezRudvas modave mxaris mimarT. ama Tu im mxaris mimarT raime Se-
RavaTis gavrcelebisas, sasamarTlom mxareTa Tanasworobis principis dac-
viT, unda gaiTvaliswinos meore mxaris interesebi da gansaxilveli Suamdgom-
lobis safuZvlianobisa da meore mxaris interesebis balansis safuZvelze
unda gadawyvitos miTiTebuli sakiTxi, raTa dausabuTeblad ar Seilaxos me-
ore mxaris uflebebi.

amasTan, cxadia, nebismieri SezRudva unda iyos „adamianis uflebaTa da Ta-
visuflebaTa evropuli konvenciis“ me-6 muxlTan Sesabamisi. gasaTvaliswi-
nebelia isic, rom „ar arsebobs ufleba ufaso sasamarTlo procedurebze“.
adamianis uflebaTa evropuli sasamarTlos ganmartebiT, sasamarTlosadmi
xelmisawvdomobis ufleba ar aris absoluturi da igi SeiZleba, daeqvemdeba-
ros SezRudvebs; aRniSnuli gamomdinareobs im daskvnidan, rom sasamarTlos
xelmisawvdomobis ufleba Tavisi bunebiT eqvemdebareba saxelmwifo regu-
lirebas; regulacia SeiZleba gansxvavdebodes droisa da adgilis mixedviT,
sazogadoebisa da individebis resursebisa da saWiroebebis safuZvelze (ix.
Golder v. The United Kingdom, #4451/70. §32. 21 Tebervali, 1975 weli). Tumca,
aRsaniSnavia, rom SezRudvam sasamarTlos xelmisawvdomobis ufleba ar unda
Seamciros imdenad an im farglebiT, rom dairRves ZiriTadi uflebis arsi
(ix. Ashingdane v. The United Kingdom, #8225/78, 28 maisi, 1985 weli). samoqalaqo
samarTalwarmoebis dawyebisTvis xarjebis gadaxdis moTxovna ar SeiZleba miC-
neul iqnes sasamarTloze xelmisawvdomobis uflebis SezRudvad da konven-
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ciis me-6 muxlis pirvel paragrafTan Seusabamod (ix. Weissman and Others v.
Romania, #63945/00, §34, 35, 24 maisi, 2006 weli). aseTi xarjebis gonivruloba
unda Sefasdes mocemuli saqmis konkretuli garemoebebis gaTvaliswinebiT,
maT Soris, momCivnis gadaxdis unari da sasamarTlo procesis etapi, romel-
zedac vrceldeba aseTi SezRudva. ufro metic, SezRudva sasamarTlo mimar-
Tvaze Seesabameba konvenciis me-6 muxlis pirvel paragrafs mxolod im Sem-
TxvevaSi, Tu is emsaxureba kanonier mizans da arsebobs gonivruli urTier-
Tdamokidebuleba proporciulobis gamoyenebul saSualebebsa da dasaxul
mizans Soris (ix. safexburTo klubi „mretebi“ saqarTvelos winaaRmdeg,
#38736/04, §41, 30 ianvari, 2008).

zemoaRniSnulidan gamomdinare, sakasacio palatam miiCnia, rom saapelacio
sasamarTlom ver SeZlo, daecva samarTliani balansi, erTi mxriv, sasamar-
Tlo xarjebis gadaxdis uzrunvelyofasTan dakavSirebiT saxelmwifo inte-
ressa da, meore mxriv, momCivnis interesebs Soris _ daemtkicebina Tavisi sa-
Civris samarTlianoba sasamarTlos gziT, rac gasaCivrebuli ganCinebis ga-
uqmebisa da saapelacio saCivris dasaSvebobis ganxilvis stadiidan saqmis xe-
laxla gansaxilvelad dabrunebis safuZvelia.

3.11. masalebi sasamarTlo kancelariam gadasca ara saqmis ganmxilvel,
aramed sxva mosamarTles. Sesabamisad, saqmis ganmxilvel Semadgen-
lobas SesaZlebloba ar hqonda, emsjela apelantis mimarTvaze.

kerZo saCivari dakmayofilda.38 saapelacio sasamarTlos samoqalaqo saqme-
Ta palatis ganCineba gauqmda da saqme daubrunda imave sasamarTlos saape-
lacio saCivris dasaSvebobis sakiTxis xelaxla Sesamowmeblad.

saqmis masalebidan irkveva, rom 2016 wlis 8 dekembris ganCinebiT saapelacio
sasamarTlom apelants xarvezi daudgina da daavala 10 dRis vadaSi saqar-
Tvelos iusticiis umaRlesi sabWos mier dadgenil formaSi Sevsebuli dasa-
buTebuli saapelacio saCivrisa da saxelmwifo baJis saxiT davis sagnis Ri-
rebulebis 4%-is gadaxdis damadasturebeli qviTris dednis wardgena.

saqmeSi warmodgenili xelweriliT dasturdeba, rom xarvezis dadgenis Sesa-
xeb ganCineba apelants piradad Cahbarda 2016 wlis 13 dekembers.

sssk-is me-60 muxlis meore nawilis Tanaxmad, wlebiT, TveebiT an dReebiT ga-
mosaTvleli saproceso vadis dena iwyeba im kalendaruli TariRis an im mov-
lenis dadgomis momdevno dRidan, romliTac gansazRvrulia misi dasawyisi.
amave kodeqsis 61-e muxlis meore da mesame nawilebis mixedviT ki, saproceso
moqmedeba, romlis Sesasrulebladac dadgenilia vada, SeiZleba Sesruldes
vadis ukanaskneli dRis ocdaoTx saaTamde. Tu vadis ukanaskneli dRe emTxveva
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uqme da dasvenebis dRes, vadis damTavrebis dRed CaiTvleba misi momdevno
pirveli samuSao dRe.

amdenad, xarvezis Sevsebis vadis aTvla apelantisaTvis daiwyo 2016 wlis 14
dekembridan da amoiwura 23 dekembers.

sakasacio sasamarTlom ar gaiziara saapelacio palatis msjeloba, rom
xarvezis SevsebisaTvis dadgenil vadaSi apelants sasamarTlosaTvis ar
miumarTavs.

saqmes erTvis #5 qalTa specialur dawesebulebaSi ganTavsebuli msjavrda-
debuli apelantis saapelacio saCivris saapelacio sasamarTlosaTvis gadag-
zavnis Sesaxeb saqarTvelos sasjelaRsrulebisa da probaciis saministros
2016 wlis 21 dekembris mimarTva, romelsac daerTo saapelacio saCivaric.
miTiTebuli dokumentebi saapelacio sasamarTloSi Sevida 2016 wlis 26 de-
kembers, Tumca saqmeSi warmodgenili mosamarTlis TanaSemwis 2017 wlis 17
ianvris mimarTviT irkveva, rom aRniSnuli masalebi sasamarTlo kance-
lariam gadasca ara saqmis ganmxilvel, aramed sxva mosamarTles. Sesaba-
misad, saqmis ganmxilvel Semadgenlobas SesaZlebloba ar hqonda, emsje-
la apelantis mimarTvaze.

aRniSnulidan gamomdinareobs, rom saapelacio palatas, misgan damoukide-
beli mizeziT, ar Seufasebia apelantis mier xarvezis gamosworebis vadaSi
wardgenili dokumentebi da saapelacio saCivari arasworad darCa ganuxil-
velad.

3.12. xarvezis dadgenis Taobaze saapelacio sasamarTlos ganCineba Cah-
barda arauflebamosil pirs da am dRidan xarvezis gamosworebis va-
dis aTvla saCivris ganuxilvelad datovebas ver gamoiwvevs.

kerZo saCivari dakmayofilda.39 gauqmda saapelacio sasamarTlos samoqala-
qo saqmeTa palatis ganCineba da saqme daubrunda imave sasamarTlos saCivris
dasaSvebobis sakiTxis xelaxla Sesamowmeblad. saqmis masalebidan irkveva, rom
saapelacio sasamarTlos 2017 wlis 7 aprilis ganCinebiT mosarCelis saxeliT
misi warmomadgenlis mier Setanil saCivars amave sasamarTlos 2017 wlis 7 mar-
tis dauswrebel gadawyvetilebaze daudginda xarvezi da daevala 5 dReSi mo-
sarCelis mier saCivris avtoris saxelze gacemuli mindobilobis wardgena
saCivris Setanis uflebamosilebis miTiTebiT.

xarvezis ganCineba gaegzavna meore warmomadgenels da Cahbarda misi ojaxis
wevrs _ das, 2017 wlis 21 aprils, rac saapelacio palatam xarvezis Sesaxeb
ganCinebis Tavad mxarisaTvis Cabarebad miiCnia, radgan xarvezis gamouswo-
reblobis motiviT saCivari datova ganuxilvelad.
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mxares marTebulad daudginda xarvezi, Tumca sakasacio sasamarTlom mi-
iCnia, rom xarvezis ganCineba saapelacio palatas unda gaegzavna ara sa-
Tanado uflebamosilebis armqone meore warmomadgenlisaTvis, aramed
Tavad mosarCelisaTvis. Sesabamisad, xarvezis dadgenis Taobaze saapela-
cio sasamarTlos ganCineba Cahbarda arauflebamosil pirs da am dRidan
xarvezis gamosworebis vadis aTvla saCivris ganuxilvelad datovebas
ver gamoiwvevs.

3.13. mxarem gadaixada rogorc saxelmwifo baJi, ise -waradgina saapela-
cio saCivari, Tumca Tavad Sesruleba iyo xarveziani (saapelacio
saCivari Seicavda Sinaarsobriv xarvezs), Sesabamisad, am SemTxveva-
Si sssk-is 368-e muxlis me-7 nawilis gamoyeneba Seusabamoa da sasa-
marTlo uflebamosili iyo, exelmZRvanela maT Soris saproceso
samarTlis im zogadi danawesebiT, romlebic saproceso vadebis sa-
kiTxs agvarebs (sssk-is 64-e muxli), e.i. Tavisi iniciativiT unda ga-
egrZelebina saproceso vada.

kerZo saCivari dakmayofilda.40 gauqmda saapelacio sasamarTlos samoqala-
qo saqmeTa palatis ganCineba da saapelacio saCivris dasaSvebobis etapidan
saqme xelaxla gansaxilvelad daubrunda imave sasamarTlos.

saqmis fabulis mixedviT, saapelacio saCivars daudgina xarvezi da apelan-
tebs daevalaT saxelmwifo baJis _ 168,56 laris gadaxdis damadasturebeli
dokumentisa da kanonis moTxovnaTa dacviT Sedgenili saapelacio saCivris
(sssk-is 368-e muxli) imdeni aslis wardgena, ramdeni mxarec monawileobs da-
vaSi. xarvezis gamosworebis saproceso vada ganisazRvra Svidi dRiT da ape-
lantebs ganemartaT saproceso moqmedebis ganuxorcieleblobis Sedegebi;

dadgenili vadis dacviT apelantebma mimarTes sasamarTlos, waradgines sa-
xelmwifo baJis gadaxdis dokumenti, aseve, saapelacio saCivari, romlis Ses-
wavliTac palatam daaskvna, rom apelantebma ver SeZles xarvezis srulad
gamosworeba da, radgan ar uSuamdgomliaT saproceso vadis gagrZelebaze,
palatam miiCnia, rom arsebobda saapelacio saCivris ganuxilvelad datove-
bis winapirobebi.

sakasacio palatam gaiziara kerZo saCivris avtorTa argumenti imis Taoba-
ze, rom arsebobs gasaCivrebuli ganCinebis gauqmebis winapirobebi. am SemTxve-
vaSi palatam gaiTvaliswina Semdegi garemoebebi:

adamianis uflebaTa da TavisuflebaTa dacvis evropuli konvenciis me-6 mux-
li uzrunvelyofs samarTliani sasamarTlos uflebas, romelic Sinaarsob-
rivad analogiuri saxiTaa reglamentirebuli saqarTvelos konstituciis

4 0 susg 15 Tebervali, 2018, #as-143-143-2018.
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21-e muxlSi. Tavad samarTliani sasamarTlos koncefcia warmoadgens ara mxo-
lod formalur danawess saqmis samarTlian ganxilvaze, aramed-moicavs iseT
farTo elementebsac, rogoricaa, magaliTad, sasamarTlo xelmisawvdomo-
ba. Tavad sasamarTlo xelmisawvdomoba ar warmoadgens absolutur uflebas
da igi SeiZleba, eqvemdebarebodes SezRudvebs, Tumca SezRudva gamarTle-
bulia mxolod im SemTxvevaSi, Tu igi legitimur safuZvels emyareba da au-
cilebelia demokratiul sazogadoebaSi, anu SezRudva unda iyos dasaxuli
miznis proporciuli da Tavad am miznis miRwevis saukeTeso saSualeba. mar-
Talia, xarvezis gamousworeblobis gamo saapelacio saCivris ganuxilvelad
datoveba warmoadgens legitimurs, ramdenadac igi pirdapiraa mowesrige-
buli sssk-is 368-e muxlis me-5 nawiliT da emsaxureba kidevac swrafi da efeq-
turi marTlmsajulebis mizans, Tumca rogorc xsenebuli norma, ise _ am mux-
lis me-7 nawili (saapelacio saCivarze xarvezis Sesavsebad saapelacio sasa-
marTlos mier daniSnuli vada sasamarTlom SeiZleba, gaagrZelos mxolod
mxareTa TxovniT) saqmis masalebTan mWidrod unda ganimartos.

sakasacio palatam saqmis masalebis Seswavlis Sedegad gaiziara gasaCivrebu-
li ganCinebis daskvna, rom xarvezi srulyofilad ar aris gamosworebuli (sa-
apelacio saCivari ar Seicavs dasabuTebul argumentebs gadawyvetilebis
usworobis Taobaze, ufro metic, apelanti, romelic aris mosarCele, miu-
TiTebs, rom axali gadawyvetilebiT ar unda dakmayofildes mosarCelis moT-
xovna, aseTive usworobebs Seicavs saapelacio saCivris safuZvlebi), Tum-
ca, im SemTxvevaSi, rodesac mxare dadgenili vadis dacviT asrulebs sapro-
ceso moqmedebas (gasaTvaliswinebelia is subieqturi faqtoric, rom mas ar
hyavs warmomadgeneli) da miiCnevs, rom xarvezi gamosworebulia, sasamar-
Tlom unda misces SesaZlebloba, daazustos, aRmofxvras is naklovanebebi,
romlebic saproceso moqmedebas SesaZloa, axasiaTebdes. am SemTxvevaSi, sa-
kasacio palata iTvaliswinebs swored im garemoebebs, rom mxarem gadaixada
rogorc saxelmwifo baJi, ise _ waradgina saapelacio saCivari, Tumca Tavad
Sesruleba iyo xarveziani (saapelacio saCivari Seicavda Sinaarsobriv xar-
vezs), Sesabamisad, am SemTxvevaSi sssk-is 368-e muxlis me-7 nawilis gamoyeneba
Seusabamoa da sasamarTlo uflebamosili iyo, exelmZRvanela maT Soris sap-
roceso samarTlis im zogadi danawesebiT, romlebic saproceso vadebis sa-
kiTxs agvarebs (sssk-is 64-e muxli).
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3.14. saapelacio saCivris wardgenis saproceso vadis darRvevis mizezis
gadacilebis nawilSi mxares arasworad daudginda xarvezi da am moT-
xovnis Seusrulebloba arasworad daedo safuZvlad saapelacio sa-
Civris ganuxilvelad datovebas.

kerZo saCivari dakmayofilda.41 gauqmda saapelacio sasamarTlos samoqala-
qo saqmeTa palatis ganCineba da saapelacio saCivris dasaSvebobis etapidan
saqme xelaxla gansaxilvelad daubrunda imave sasamarTlos.

saapelacio sasamarTlom ganCinebiT saapelacio saCivarze daadgina xarvezi
da apelants daevala saapelacio saCivris Setanis vadis gadacilebis mizezis
miTiTeba;

ganCinebiT, im motiviT, rom mxares ar hqonda miTiTebuli saapelacio saCiv-
ris wardgenis vadis gadacilebis mizezi, sasamarTlom miiCnia, rom mxarem xar-
vezi srulyofilad ar gamoaswora da saapelacio saCivari datova ganuxil-
velad.

araTu saapelacio samarTalwarmoebis, aramed saqmis ganxilvis arcerTi
instanciis maregulirebeli wesebi ar qmnis SesaZleblobas, sasamarTlom
daadginos xarvezi da mxares mosTxovos gadawyvetilebis gasaCivrebis
saproceso vadis darRvevis mizezis ganmarteba, radganac, Tuki mosamar-
Tle daaskvnis, rom gasaCivrebis saproceso vada darRveulia, miuxeda-
vad am vadis darRvevis sapatio mizezis arsebobisa, valdebulia, saCivari
datovos ganuxilvelad, radganac amave kodeqsis 59-e muxlis me-4 nawili
imperatiulad adgens, rom sasamarTlo gadawyvetilebebisa da ganCinebe-
bis gasaCivrebis kanoniT gansazRvruli vadebis gagrZeleba an aRdgena da-
uSvebelia. amdenad, SeiZleba iTqvas, rom saapelacio saCivris wardgenis sap-
roceso vadis darRvevis mizezis gadacilebis nawilSi mxares arasworad da-
udginda xarvezi da am moTxovnis Seusrulebloba arasworad daedo safuZ-
vlad saapelacio saCivris ganuxilvelad datovebas.

sakasacio palatam ganmarta, rom saapelacio/sakasacio saCivris wardgenis
vadiT SezRudva swrafi marTlmsajulebis princips emyareba, Tumca es vada
sasamarTlos mxridan yovelTvis zedmiwevniT unda iqnes Seswavlili, raTa
dausabuTeblad ar SeizRudos amave kodeqsis me-2 muxliT, aseve, adamianis
uflebaTa da TavisuflebaTa dacvis evropuli konvenciis me-6 muxliT ga-
rantirebuli samarTliani sasamarTlos ufleba, amasTanave, sasamarTlos
mxridan sakiTxis zedmiwevniTi analizi uzrunvelyofs mogebuli mxaris in-
teresebis dacvasac, rac gonivruli proporciaa SejibrebiTobis principi-
dan gamomdinare (sssk-is me-4 muxli).

mocemul SemTxvevaSi, sssk-is 2591 muxlis konteqstiT gasaTvaliswinebelia

4 1 susg 4 maisi, 2018, #as-282-282-2018.



42 www.supremecourt.ge

is garemoeba, rom raionulma sasamarTlom, miuxedavad mxaris mier saproce-
so vadis darRveviT dasabuTebuli gadawyvetilebis Cabarebis moTxovnisa,
ver uzrunvelyo mopasuxis interesebis dacva, man gadawyvetileba mogviane-
biT gaugzavna mxares da am gadawyvetilebis Cabarebidan man dadgenil vadaSi
waradgina saapelacio saCivari. am faqtebis yovelmxrivi analizi (sssk-is 105-e
muxli) qmnis daskvnis safuZvels, rom safuZvliania sasamarTlos mxridan sap-
roceso vadis darRvevis Taobaze kerZo saCivris avtoris pretenzia.

sakasacio palatis mosazrebiT, dauSvebelia, mxares waerTvas marTlmsaju-
lebis xelmisawvdomobis ufleba iseT viTarebaSi, rodesac saqmis masalebis
analiziT ar iqmneba ualternativo daskvnis safuZvels imisa, rom Tavad mxa-
rem daarRvia esa Tu is saproceso moqmedeba.

3.15. sakasacio palatam miiCnia, rom saapelacio sasamarTlom ver SeZlo
daecva samarTliani balansi, erTi mxriv, sasamarTlo xarjebis ga-
daxdis uzrunvelyofasTan dakavSirebiT saxelmwifo interessa da,
meore mxriv, momCivnis interesebs Soris _ daemtkicebina Tavisi sa-
Civris samarTlianoba sasamarTlos gziT.

kerZo saCivari dakmayofilda.42 gauqmda saapelacio sasamarTlos samoqala-
qo saqmeTa palatis ganCineba da saqme saapelacio saCivris dasaSvebobis Sesa-
mowmeblad xelaxla gansaxilvelad daubrunda imave sasamarTlos.

sakasacio palatis aRniSvniT, radgan xarvezis dadgenis Sesaxeb ganCinebaSi
miTiTebuli ar yofila apelantis mier gadasaxdeli saxelmwifo baJis ode-
noba da apelants Tavad unda ganesazRvra, am ukanasknels, misi arasworad
gansazRvris SemTxvevaSi, unda miscemoda Secdomis gamosworebis SesaZleb-
loba, kerZod, sasamarTlos, imis gaTvaliswinebiT, rom saapelacio saCivri-
dan irkveoda davis sagnis Rirebuleba, apelantisaTvis unda ganemarta, Tu
saxelmwifo baJis ramdeniT gadaxda iyo saWiro xarvezis srulad SevsebisaT-
vis.

mTlianad apelantma gadaixada saxelmwifo baJi 151 lari da, sabolood, 159.66
laridan mas gadasaxdeli darCa mxolod 8.66 lari. am pirobebSi saapelacio
sasamarTlos mier gamoyenebuli zoma _ xarvezis Seuvseblobis gamo saapela-
cio saCivris ganuxilvelad datoveba, iyo araproporciuli saSualeba, ro-
melic ar Seesabameboda dasaxul mizans _ sasamarTlos xelmisawvdomobis uz-
runvelyofas.

sakasacio palatam miiCnia, rom saapelacio sasamarTlom ver SeZlo daecva
samarTliani balansi, erTi mxriv, sasamarTlo xarjebis gadaxdis uzrunvel-
yofasTan dakavSirebiT saxelmwifo interessa da, meore mxriv, momCivnis in-

4 2 susg 21 noemberi, 2018, #as-1022-2018
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teresebs Soris _ daemtkicebina Tavisi saCivris samarTlianoba sasamarTlos
gziT, rac gasaCivrebuli ganCinebis gauqmebisa da mopasuxis saapelacio sa-
Civris dasaSvebobis ganxilvis stadiidan saqmis xelaxla gansaxilvelad dab-
runebis safuZvelia.

3.16. kerZo saCivris avtors brali ar miuZRvis dasabuTebuli gadawyve-
tilebis misTvis dagvianebiT CabarebaSi, gasaCivrebis vadis aTvla
daiwyo momCivnisTvis gadawyvetilebis gadacemidan momdevno dRes.

kerZo saCivari dakmayofilda, gauqmda saapelacio sasamarTlos samoqalaqo
saqmeTa palatis ganCineba da saqme xelaxla gansaxilvelad daubrunda imave
sasamarTlos.43

gansaxilvel SemTxvevaSi, dadgenilia, rom kerZo saCivris avtorma sasamar-
Tlos mimarTa gadawyvetilebis sarezolucio nawilis gamocxadebidan 23-e
da 28-e dRes da moiTxova dasabuTebuli gadawyvetilebis Cabareba, Sesabami-
sad, man Seasrula sssk-is 2591 muxliT dakisrebuli valdebuleba, aseve, dad-
genilia, rom sasamarTlos kerZo saCivris avtorisaTvis 2017 wlis 9 noembramde
dasabuTebuli gadawyvetileba ar gadaucia. sakasacio palatam yuradReba
gaamaxvila sssk-is 369-e muxlis pirveli nawilis im debulebaze, rom gasaCiv-
rebis vadis aTvla iwyeba dasabuTebuli gadawyvetilebis aslis mxarisaTvis
sssk-is 70-e-78-e muxlebis an 2591 muxlis Sesabamisad, gadacemis momentidan.
vinaidan, konkretul SemTxvevaSi, kerZo saCivris avtors brali ar miuZRvis
dasabuTebuli gadawyvetilebis misTvis dagvianebiT CabarebaSi, gasaCivre-
bis vadis aTvla daiwyo momCivnisTvis gadawyvetilebis gadacemidan momdev-
no dRes _ 2017 wlis 10 noembers da amoiwura amave wlis 24 noembers, 24 saaTze
(Sdr. saqmeebi # as-988-920-2017, 12.09.17, #as-895-835-17 8.04.17. #as-266-254-
17 4.04.17).

saqmis masalebiT, dadasturebulia, rom kerZo saCivris avtorma saapelacio
saCivari 2017 wlis 24 noembers, anu kanoniT dadgenil gasaCivrebis 14 _ dRiani
vadis mixedviT waradgina (sssk-is 369-e muxlis pirveli nawili).

4 3 susg 6 Tebervali, 2018, #as-48-48-2018.
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4. saapelacio saCivris ganuxilvelad datovebis
Taobaze kerZo saCivris uaryofis praqtika

kerZo saCivari, xarvezis Seuvseblobis gamo saapelacio saCivris ganuxilve-
lad datovebis Taobaze, ar dakmayofilda.44

4.1. sakasacio sasamarTlom ar daakmayofila kerZo saCivari, saapela-
cio sasamarTlos ganCinebaze, xarvezis gamousworeblobis gamo,
saapelacio saCivris ganuxilvelad datovebis Sesaxeb, im safuZ-
vliT, rom apelantma gadaixada baJi, magram gvian waradgina sasa-
marTloSi.

erT-erTi saqmis fabulis mixedviT,45 xarvezis dadgenis Sesaxeb ganCinebebis
aslebi mxares mis mier miTiTebul misamarTze gaegzavna da, sssk-is 70-e-78-e
muxlebis moTxovnaTa dacviT, 2016 wlis 26 ivliss organizaciis kancelarias
Cahbarda.

sssk-is me-60 muxlis me-2 nawilis Sesabamisad, xarvezis gamosworebis 14-dRia-
ni vadis dena daiwyo 27 ivlisidan da amoiwura 9 agvistos. am vadis ganmavlo-
baSi apelants xarvezi ar gamousworebia da arc raime SuamdgomlobiT ar mi-
umarTavs sasamarTlosaTvis.

sakasacio palatam savsebiT gaiziara gasaCivrebuli ganCinebis Sefaseba sa-
apelacio saCivris warmoebaSi miRebaze uaris Tqmis Taobaze da miiCnia, rom
qvemdgomma sasamarTlom sworad gamoiyena sssk-is 368-e muxlis me-5 nawili.
sasamarTlos azriT, am daskvnis sapirispirod, gasaCivrebuli ganCinebis ga-
uqmebis safuZvlad ver iqneba miCneuli kerZo saCivris avtoris mtkiceba
imis Taobaze, rom man xarvezi saproceso vadis dacviT gamoaswora. marTa-
lia, kerZo saCivars erTvis #51655 eleqtronuli sagadaxdo davalebis as-
li, romelic mowmobs, rom winamdebare saqmeze kerZo saCivris avtorma 2016
wlis 29 ivliss saxelmwifo biujetis sasargeblod gadaixada saxelmwifo
baJi _ 4 350 lari, Tumca saapelacio palatam daadgina da kerZo saCivris
avtors sadavod ar gauxdia is garemoeba, rom mas gansazRvruli vadis dac-

4 4 susg 26 oqtomberi, 2018, # as-1301-2018, aseve susg-ebi: 22 seqtemberi, 2017, #as-884-824-
2017, 15 ivlisi, # as-558-533-2016, 12 ivlisi, # as-521-498-2016, 31 marti, 2016, # as-861-
811-2015, 1 marti, 2019 weli, #as-1829-2018, 23 dekemberi, 2019, #as-1149-2019, 1 noemberi,
2019, #as-1186-2019, 31 ianvari, 2020 , #as-1175-2019, 14 Tebervali, 2020, #as-1728-2019, 27
aprili, 2020, # as-1795-2019,  30 ivnisi, 2020, #as-214-2020, 17 marti, 2020, #as-42-2020, 17
marti, 2020, #as-50-2020,  22 ivnisi, 2020, #as-233-2020, 12 marti, 2020, #as-236-2020, 6
aprili, 2020, #as-238-2020,  9 seqtemberi, 2020, #as-244-2020, 11 maisi, 2020, #as-258-2020,
30 marti, 2020, #as-1515-2019, 21 Tebervali, 2020, #as-1544-2019, 20 Tebervali, 2020,
#as-1780-2019, 11 marti, 2020, #as-35-2020, 20 maisi, 2020, #as-53-2020, 5 ivnisi, 2020, #as-
1194-2019,  28 Tebervali,  2020,  #as-1611-2019, 5 ivnisi, 2020, #as-1732-2019.

4 5 susg11 noemberi, 2016, #as-874-841-2016.
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viT xarvezis gamosworebis Sesaxeb cnobiT (baJis gadaxdis damadastu-
rebeli qviTriT) sasamarTlosTvis ar miumarTavs. am TvalsazrisiT, sa-
kasacio palatam moixmo amave sasamarTlos mier damkvidrebuli erTgvaro-
vani praqtikac: erT-erT saqmeze, romelic mxaris gamoucxadeblobis gamo
miRebuli dauswrebeli gadawyvetilebis gauqmebas Seexeboda, sakasacio pa-
latam ar gaiziara kasatoris argumenti, rom uwyeba ver SeniSna kancelari-
is TanamSromelma, Sesabamisad, sakasacio palatis ganmartebiT, organiza-
ciis saqmianobis Sida struqturuli xarvezebi samoqalaqo saproceso
kodeqsiT saproceso uflebis ganuxorcieleblobis sapatio mizezs ar
warmoadgenda ( susg #as-959-1238-09, 28 dekemberi, 2009 ). sakasacio sasa-
marTlom miuTiTa, rom im viTarebaSi, rodesac adresats xarvezis dadgenis
Sesaxeb ganCineba Cahbarda dadgenili wesiT da mas am ganCinebiT amomwura-
vad ganemarta xarvezis gamosworebis wesi da vada, maT Soris, saxelmwifo
baJis gadaxdis damadasturebeli qviTris dednis amave vadaSi wardgenis au-
cilebloba, aseve, am moqmedebis Seusruleblobis/arajerovani Sesrulebis
Sedegebi, palatam kerZo saCivris avtoris miTiTeba, rom man droulad ga-
daixada saxelmwifo baJi, magram kancelariis TanamSromlebs gamorCaT mxed-
velobidan aRniSnuli qviTari, kerZo saCivris dakmayofilebis safuZvlad
ar miiCnia.

4.2. sakasacio sasamarTlom ar daakmayofila saapelacio saCivris ga-
nuxilvelad datovebis Taobaze kerZo saCivari im safuZvliT, rom
apelantma daarRvia saapelacio saCivris wardgenis vada.

saqmis fabulis mixedviT, sarCelis dakmayofilebaze uaris Tqmis Sesaxeb sa-
qalaqo sasamarTlos 2015 wlis 10 noembris gadawyvetileba mosarCeles gaeg-
zavna 2015 wlis 24 dekembers da, samoqalaqo saproceso kodeqsis 73-e muxlis
me-8 nawilis Sesabamisad, 2015 wlis 25 dekembers Cahbarda organizaciis kance-
larias. saapelacio saCivari sasamarTloSi Setanilia 2016 wlis 11 ianvars.
sakasacio palatam gaiziara saproceso vadis gamoTvlis Taobaze saapela-
cio sasamarTlos mosazreba da miiCnia, rom palatam sworad ganmarta samoqa-
laqo saproceso kodeqsis me-60 muxlis me-2 nawilis moTxovnebi, kerZod, saa-
pelacio saCivris wardgenis vada apelantisaTvis daiwyo movlenis dadgomis
momdevno dRes-2015 wlis 26 dekembers.

sakasacio sasamarTlom miuTiTa, rom, sssk-is 369-e muxlis pirveli nawilis
Tanaxmad, saapelacio saCivris Setanis vadaa 14 dRe. am vadis gagrZeleba da
aRdgena dauSvebelia da igi iwyeba mxarisaTvis dasabuTebuli gadawyvetile-
bis gadacemis momentidan. dasabuTebuli gadawyvetilebis gadacemis momen-
tad iTvleba dasabuTebuli gadawyvetilebis aslis mxarisaTvis Cabareba am
kodeqsis 70-e_78-e muxlebis an 2591 muxlis Sesabamisad, aseve _ 2591 muxlis pir-
veli nawiliT dadgenili vadis gasvlis Semdeg. miTiTebuli normidan gamom-
dinare, saapelacio saCivris wardgenis 14-dRiani vada amoiwura 2016 wlis 8
ianvars, romelic arc uqme da arc dasvenebis dRe ar yofila. amave kodeqsis
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63-e muxli ki, adgens saproceso vadis darRveviT wardgenili dokumentebis
ganuxilvelad datovebas.46

4.3. sakasacio palatam apelantis kerZo saCivari ar daakmayofila saa-
pelacio saCivris wardgenisTvis dadgenili vadis gasvlis gamo, vi-
naidan apelants kanoniT dadgenil vadaSi dasabuTebuli ganCinebis
aslis misaRebad saqalaqo sasamarTloSi gamocxadebis valdebule-
ba ar Seusrulebia.

konkretul saqmeze47 saapelacio palatam daadgina da mxareebs sadavod ar
gauxdiaT is faqti, rom saqalaqo sasamarTlos ganCinebis sarezolucio na-
wilis gamocxadebas eswreboda apelantis warmomadgeneli. saqmis masalebSi
wardgenili ar aris im garemoebis damadasturebeli mtkicebuleba, rom ape-
lanti saqalaqo sasamarTlos gadawyvetilebis sarezolucio nawilis gamoc-
xadebidan me-20-30-e dReebSi gamocxadda pirveli instanciis sasamarTloSi
da moiTxova dasabuTebuli gadawyvetilebis Cabareba. aRniSnuli faqtis da-
dastureba ki, sssk-is 102-e muxlis Tanaxmad, apelanti mxaris movaleobas war-
moadgenda.

Sesabamisad, sakasacio palatam miiCnia, rom apelants kanoniT dadgenili
vadis mixedviT dasabuTebuli ganCinebis aslis misaRebad saqalaqo sasa-
marTloSi gamocxadebis valdebuleba ar Seusrulebia. mxolod mxaris
ganmarteba, rom igi telefoniT ukavSirdeboda mosamarTlis TanaSemwes
da igebda ganCinebis momzadebis Sesaxeb, zemoT miTiTebuli kanonis dana-
wesis Sesrulebad ver CaiTvleba, vinaidan mxares dasabuTebuli ganCine-
bis Cabarebis moTxovniT sasamarTlosaTvis werilobiT ar miumarTavs.

Sesabamisad, sasamarTlom miuTiTa, rom sssk-is 369-e, 2591 muxlebis Sesabami-
sad, pirveli instanciis sasamarTlos gadawyvetilebis vadis aTvla daiwyo
misi sarezolucio nawilis gamocxadebidan 30-e dRis momdevno dRes, 2015 wlis
7 dekembers da amoiwura 2015 wlis 21 dekembers, mxarem ki saapelacio saCivari
waradgina 2015 wlis 22 dekembers, kanoniT dadgenili vadis gasvlis Semdeg.

analogiurad ar daakmayofila sakasacio sasamarTlom kerZo saCivari sa-
apelacio sasamarTlos ganCinebaze, romliTac gasaCivrebis vadis gas-
vlis gamo saapelacio saCivari ganuxilvelad iqna datovebuli.

sasamarTlom ar gaiziara apelantis ganmarteba, rom igi kanonis moTxov-
naTa dacviT gamocxadda sasamarTloSi, vinaidan mxares dasabuTebuli ga-

4 6 susg 15 aprili, 2016, #as-258-246-2016, 24 marti, 2017, #as-136-128-2017, 14 ivlisi, 2017,
#as-585-544-2017, 19 ivlisi, 2019, #as-875-2019, 6 ianvari, 2020, #as-1261-2019, 28 Teber-
vali, 2020, #as-1278-2019, 13 ivlisi, 2020, #as-459-2019, 17 Tebervali, 2020, #as-1784-
2019.

4 7 susg 16 marti, 2016, #as-130-126-2016, 20 ianvari, 2017, #as-1061-1021-2016.
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dawyvetilebis Cabarebis moTxovniT sasamarTlosaTvis werilobiT ar mi-
umarTavs.48

ssk-is 2591 muxlis analizidan gamomdinare, sakasacio palatam ganmarta, rom
im mxarisaTvis, romelic eswreboda gadawyvetilebis gamocxadebas an, Tu ase-
Ti pirisaTvis saqarTvelos kanonmdeblobiT dadgenili wesiT cnobili iyo
gadawyvetilebis gamocxadebis TariRi, kanonmdebeli gansazRvravs valde-
bulebas, raTa gadawyvetilebis sarezolucio nawilis gamocxadebidan ara-
uadres 20 da araugvianes 30 dRisa gamocxaddes sasamarTloSi da Caibaros
gadawyvetilebis asli.

sasamarTlos miTiTebiT, aRniSnuli valdebuleba fakultaturia da, Sesaba-
misad, am valdebulebis Seusrulebloba aisaxeba mxolod uSualod mxaris mi-
er gadawyvetilebis gasaCivrebis wesze, kerZod, gansaxilveli normis Tanax-
mad, „gadawyvetilebis gasaCivrebis msurveli mxare (misi warmomadgeneli)
valdebulia, gadawyvetilebis sarezolucio nawilis gamocxadebidan ara uad-
res 20 da ara ugvianes 30 dRisa gamocxaddes sasamarTloSi da Caibaros gadaw-
yvetilebis asli“. am valdebulebis Seusruleblobisas, moqmedebs danawesi,
romlis Tanaxmad _ „winaaRmdeg SemTxvevaSi gasaCivrebis vadis aTvla daiwye-
ba gadawyvetilebis gamocxadebidan 30-e dRes“.

sasamarTlom aRniSna, rom „sasamarTlo gadawyvetilebis msurveli mxaris mi-
er gadawyvetilebis sarezolucio nawilis gamocxadebidan 30-e dRemde dasa-
buTebuli gadawyvetilebis Casabareblad sasamarTloSi gamoucxadebloba
warmoadgens imis safuZvels, rom gadawyvetilebis gasaCivrebis vadis aTvla
daiwyos gadawyvetilebis sarezolucio nawilis gamocxadebis 30-e dRis (miu-
xedavad imisa, uqme dRea Tu ara) momdevno dRidan, radgan, samoqalaqo sapro-
ceso kodeqsis me-60 muxlis meore nawilis Sesabamisad, wlebiT, TveebiT an
dReebiT gamosaTvleli saproceso vadis dena iwyeba im kalendaruli Tari-
Ris an im movlenis dadgomis momdevno dRidan, romliTac gansazRvrulia mi-
si dasawyisi“ (sus 2015 wlis 12 ianvris #as-843-807-2014 ganCineba).

mocemul SemTxvevaSi, saapelacio palatam daadgina da mxareebs sadavod ar
gauxdiaT is faqti, rom saqalaqo sasamarTlos 2015 wlis 27-28 oqtombris ga-
dawyvetilebis sarezolucio nawilis gamocxadebas eswreboda mopasuxis war-
momadgeneli, romlis Sesabamisi uflebamosileba dadasturebulia saqmis ma-
salebSi wardgenili mindobilobiT.

sakasacio sasamarTlom ar gaiziara kerZo saCivris argumenti, rom apelanti
saqalaqo sasamarTlos gadawyvetilebis sarezolucio nawilis gamocxade-

4 8 susg 30 marti, 2016, #as-204-194-2016, 7 aprili, 2017, #as-205-194-2017, 20 ianvari, 2017,
#as-1061-1021-2016, aseve, 30 ivlisi, 2018, #as-721-721-2018, aseve susg-ebi: #as-1040-
994-2013, 9 dekemberi, 2013 weli, #as-429-401-2017, 5 maisi, 2017 weli, #as-1478-1398-2017,
26 ianvari, 2018 weli, #as-221-221-2018, 29 ivnisi, 2018 weli.
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bidan 30-e dRes gamocxadda pirveli instanciis sasamarTloSi da moiTxova
dasabuTebuli gadawyvetilebis Cabareba.

sasamarTlom miuTiTa, rom sssk-is 102-e muxli amkvidrebs saqmisaTvis mniS-
vnelovani faqtobrivi garemoebebis mtkicebis standarts, kerZod, yoveli
mxare movalea, saTanado mtkicebulebiT gaamyaros is faqti, romelsac saku-
Tar pretenzias afuZnebs.

sasamarTlom aRniSna, rom saqmis masalebSi wardgenili ar aris im garemoebis
damadasturebeli mtkicebuleba, rom apelantis warmomadgeneli kanoniT
dadgenil vadaSi marTlac gamocxadda sasamarTloSi da misgan damoukidebe-
li mizeziT ver Caibara dasabuTebuli gadawyvetilebis asli. miTiTebuli
faqtis dadastureba apelanti mxaris movaleobas warmoadgenda.

dausabuTebelia mxaris mosazrebac, rom gadawyvetilebis sarezolucio na-
wilis gamocxadebaze damswre mxare araTanabar mdgomareobaSi aRmoCndeba
iseT mxaresTan SedarebiT, romelic ar gamocxaddeba sxdomaze im SemTxveva-
Si, Tu sasamarTlo dasabuTebul gadawyvetilebas droulad ar moamzadebs.

sakasacio sasamarTlom ganmarta, rom sasamarTlo gadawyvetilebis gasaCiv-
rebis msurveli mxare, romelic sasamarTlo gadawyvetilebis gamocxadebas
daeswro da aRniSnuli momentidan me-20-30-e dReebSi gamocxadda sasamarTlo-
Si dasabuTebuli gadawyvetilebis misaRebad, Tumca ver Caibara sasamarTlos
mxridan gadawyvetilebis vadaSi moumzadeblobis gamo, uflebamosilia, we-
rilobiTi moTxovniT mimarTos aRniSnul sasamarTlos. mas Semdeg, rac
sasamarTlo kancelariaSi dafiqsirdeba amgvari werilobiTi ganacxadi
sasamarTlo movalea, Sesabamisi moxelis saxiT, reagireba moaxdinos mxa-
ris moTxovnaze da daafiqsiros, rom dasabuTebuli gadawyvetileba mzad
ar aris. am momentidan mxare Tavisufldeba sasamarTloSi gamocxadebis
valdebulebisagan da mis mimarT gadawyvetilebis gasaCivrebis vadis de-
na daiwyeba dasabuTebuli gadawyvetilebis misTvis Cabarebis momentidan.
aRniSnulTan dakavSirebiT arsebobs saqarTvelos uzenaesi sasamarTlos
stabiluri praqtika, romelic uzrunvelyofs amgvar SemTxvevebSi mxa-
ris uflebebis dacvas.

Sesabamisad, sakasacio palatam miiCnia, rom apelants kanoniT dadgenili va-
dis dacviT dasabuTebuli ganCinebis aslis misaRebad saqalaqo sasamarTlo-
Si gamocxadebis valdebuleba ar Seusrulebia. mxolod mxaris ganmarteba,
rom igi kanonis moTxovnaTa dacviT gamocxadda sasamarTloSi, zemoT mi-
TiTebuli kanonis danawesis Sesrulebad ver CaiTvleba, vinaidan mxares
dasabuTebuli gadawyvetilebis Cabarebis moTxovniT sasamarTlosaTvis
werilobiT ar miumarTavs.

sakasacio sasamarTlom zemoaRniSnuli sadavo garemoebis dadasturebad ar
miiCnia saqmis masalebSi wardgenili mopasuxis gancxadeba, rom mxarem sasa-
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marTlos mimarTa werilobiTi mtkicebulebiT gasaCivrebuli gadawyvetile-
bis mxarisaTvis dagvianebiT gadacemis dadasturebis Sesaxeb misi bralis ga-
reSe. kerZo saCivris avtors saqalaqo sasamarTlos werilobiTi dastu-
ri miTiTebul faqtze ar warudgenia.

sabolood, sakasacio sasamarTlom sssk-is 369-e, 2591 muxlebis Sesabamisad,
saapelacio palatam savsebiT sworad aiTvala pirveli instanciis sasamar-
Tlos gadawyvetilebis gasaCivrebis vada misi sarezolucio nawilis gamoc-
xadebidan 30-e dRis momdevno dRidan da CaTvala, rom mxarem saapelacio sa-
Civari waradgina kanoniT dadgenili vadis gasvlis Semdeg.

mosarCeles kanoniT dadgenili vadis mixedviT dasabuTebuli ganCinebis as-
lis misaRebad sasamarTloSi gamocxadebis valdebuleba ar Seusrulebia. Se-
sabamisad, mxolod mxaris ganmarteba, rom misi meuRle ukavSirdeboda mosa-
marTlis TanaSemwes, kanonis danawesis Sesrulebad ver CaiTvleba.

erT-erT saqmeze49 sakasacio sasamarTlom kerZo saCivari ar daakmayofi-
la im safuZvliT, rom mopasuxeebma saapelacio saCivari kanoniT dadge-
nili vadis darRveviT waradgines. sakasacio sasamarTlom miuTiTa sssk-is
102-e muxlze, romlis Tanaxmad, TiToeuli mxare valdebulia, daamtkicos
mis mier miTiTebuli garemoebebi, romlebzec igi amyarebs Tavis moTxovnebsa
da Sesagebels da aRniSna, rom mocemul SemTxvevaSi, kerZo saCivris avtorebs
maT mier miTiTebuli garemoebis dasadastureblad raime mtkicebuleba ar
warudgeniaT da mxolod sityvieri ganmartebiT Semoifarglnen. saqarTve-
los uzenaesi sasamarTlos mier damkvidrebuli praqtikis mixedviT ki, dasa-
buTebuli gadawyvetilebis aslis sasamarTlos braliT miRebis SeuZleblo-
bis faqti SeiZleba, dadasturdes sasamarTlos kancelariaSi uflebamosili
piris mier Cabarebuli gancxadebiT da sasamarTlo moxelis mier im garemoe-
bis dadasturebiT, rom dasabuTebuli gadawyvetilebis asli mzad ar aris
(ix. susg, #as-1040-994-2013, 09.12.2013w.). palatam kidev erTxel ganmarta,
rom sssk-is 259 (1) norma adgens mxaris (romelic eswreba an misTvis cno-
bilia gadawyvetilebis sarezolucio nawilis gamocxadeba) valdebule-
bas, miTiTebul vadaSi gamocxaddes sasamarTloSi gadawyvetilebis misa-
Rebad, winaaRmdeg SemTxvevaSi, gasaCivrebis vada aiTvleba sarezolucio
nawilis gamocxadebidan 30-e dRes. amdenad, sakasacio sasamarTlom miiC-
nia, rom apelantebma TavianTi argumentis sarwmunod dasabuTeba ver SeZ-
les da amisaTvis mxolod ganmarteba sakmarisi ar aris.

4 9 susg 15 seqtemberi,  2020, # as-678-2020
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4.4. fostis meSveobiT sasamarTlo gadawyvetilebis moTxovna ar SeiZ-
leba, CaiTvalos sssk-is 2591-e muxliT gansazRvruli mxaris valde-
bulebis ganxorcielebad.

 erT-erTi saqmis fabulis mixedviT,50 vinaidan apelants kanoniT gansazRvrul
vadaSi gadawyvetileba ar Caubarebia da saapelacio saCivari wardgenil iqna
saproceso vadis darRveviT, sakasacio palatam ar daakmayofila kerZo saCi-
vari da miiCnia, rom saapelacio saCivari, sssk-is 63-e muxlis Sesabamisad, mar-
Tebulad iqna datovebuli ganuxilvelad dauSveblobis gamo.

mocemul saqmeze ar dasturdeba da kerZo saCivris avtoric ar xdis sadavod,
rom man gadawyvetilebis sarezolucio nawilis gamocxadebidan arauadres
me-20 da araugvianes 30-e dRisa sasamarTlos mimarTa gadawyvetilebis as-
lis Cabarebis moTxovniT. saCivris avtori apelirebs im faqtze, rom mis-
Tvis ucnobi iyo gadawyvetilebis sarezolucio nawilis gamocxadebis Ta-
riRi da, amasTan, miuTiTa fostiT gagzavnili werilebiT araerTgzis moT-
xovnili dasabuTebuli gadawyvetilebis gadacemis Sesaxeb, romelic Ca-
barebis Semdeg kanoniT dadgenil 14-dRiani vadis dacviT gaasaCivra.

sakasacio sasamarTlom ar gaiziara kerZo saCivris avtoris zemoaRniSnuli
mosazrebebi da pirvel pretenziasTan dakavSirebiT ganmarta, rom saqmis ma-
salebiT dadasturebulia raionuli sasamarTlos 2015 wlis 19 oqtombris sa-
samarTlo sxdomis Taobaze misi informirebis faqti, kerZod, dadgenilia,
rom kerZo saCivris avtori piradad eswreboda mocemul saqmeze raionul sa-
samarTloSi 2015 wlis 6 oqtombers daniSnul sasamarTlo sxdomas, romelzec
mxareebs ecnobaT gadawyvetilebis sarezolucio nawilis gamocxadebis Ta-
riRi. rac Seexeba mis mier dasabuTebuli gadawyvetilebis araerTgzis moT-
xovnis Taobaze kerZo saCivris avtoris miTiTebas, saqmis masalebiT dadgeni-
lia, rom momCivanma 2015 wlis 26 oqtombers da 2016 wlis 8 ianvars sasamar-
TloSi fostiT gaagzavna werilebi raionuli sasamarTlos 2015 wlis 19 oq-
tombris gadawyvetilebis misTvis gadacemis moTxovniT.

sakasacio sasamarTlom miiCnia, rom fostis meSveobiT sasamarTlo gadaw-
yvetilebis moTxovna ar SeiZleba CaiTvalos sssk-is 2591-e muxliT gan-
sazRvruli mxaris valdebulebis ganxorcielebad. palatam ganmarta, rom
zemoaRniSnuli norma adgens mxaris (romelic eswreboda gadawyvetilebis sa-
rezolucio nawilis gamocxadebas an misTvis cnobili iyo sarezolucio na-
wilis gamocxadebis TariRi) valdebulebas, miTiTebul vadaSi sasamarTloSi
gamocxaddes gadawyvetilebis misaRebad, garda imave muxlis me-2 nawiliT gaT-
valiswinebuli gamonaklisebisa. mocemuli muxlis me-2 nawilis Tanaxmad ki,
sssk-is 46-e muxliT gaTvaliswinebuli pirebisaTvis, im patimrebisTvis, rom-
lebsac ar hyavT warmomadgeneli, gadawyvetilebis aslis gagzavnasa da Caba-

5 0 susg 13 maisi, 2016, #as-249-237-2016.
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rebas uzrunvelyofs sasamarTlo amave kodeqsis 70-e-78-e muxlebiT dadge-
nili wesiT. Sesabamisad, sasamarTlo Tavisi iniciativiT gadawyvetilebas ug-
zavnis sssk-is 46-e muxlSi miTiTebul pirebs an dapatimrebulebs, Tu maT ar
hyavT warmomadgeneli. apelanti ki, rogorc saqmis masalebiT dgindeba, ar
warmoadgens am normiT gansazRvrul pirs.

4.5. sasamarTlom saerTo sasamarTloebis departamentidan gamoTxo-
vili informacia ar miiCnia dasabuTebuli gadawyvetilebis dagvia-
nebiT momzadebis dasturad.

erT-erT saqmeze sakasacio sasamarTlom ar gaiziara kerZo saCivris av-
toris argumenti, rom saqalaqo sasamarTlos mier dasabuTebuli gadaw-
yvetilebis dagvianebiT momzadeba dasturdeba gadawyvetilebis momza-
debisa da saerTo sasamarTloebis vebgverdze (http://info.court.ge) atvirTvis
Taobaze saerTo sasamarTloebis departamentidan gamoTxovili infor-
maciiT da aRniSna, rom amgvari informaciis safuZvelze sasamarTlo ga-
dawyvetilebis gasaCivrebis vadis aTvlis SesaZleblobas moqmedi kanon-
mdebloba ar iTvaliswinebs.51

Sesabamisad, sakasacio palatam miiCnia, rom apelants kanoniT dadgenili va-
dis mixedviT dasabuTebuli gadawyvetilebis aslis misaRebad saqalaqo sasa-
marTloSi gamocxadebis valdebuleba ar Seusrulebia. mxolod mxaris gan-
marteba, rom gadawyvetileba momzadda mxolod 2016 wlis 6 ivniss, rodesac
mopasuxem igi Caibara kidec, zemoT miTiTebuli kanonis danawesis Sesrule-
bad ver miiCneva, vinaidan mxares dasabuTebuli gadawyvetilebis Cabarebis
moTxovniT sasamarTlosaTvis werilobiT ar miumarTavs.

4.6. im pirobebSi, rodesac sasamarTlos mier xarvezis Sesavsebad dawe-
sebuli saproceso vadis dacviT mxares xarvezi ar gamousworebia
da arc sasamarTlosTvis ar miumarTavs SuamdgomlobiT, palata
moklebulia SesaZleblobas, sakuTari iniciativiT kvlav gaagrZe-
los vada.

erT-erT saqmeze52 sakasacio sasamarTlom ar daakmayofila ra saapelacio
saCivris ganuxilvelad datovebis Taobaze apelantis kerZo saCivari saape-
lacio sasamarTlos ganCinebaze, ganmarta, rom sssk-is 368-e muxlis meSvide
nawili (saapelacio saCivarze xarvezis Sesavsebad saapelacio sasamarTlos
mier daniSnuli vada sasamarTlom SeiZleba, gaagrZelos mxolod mxareTa
TxovniT) garkveulwilad zRudavs saapelacio sasamarTlos uflebamosile-
bas saapelacio saCivarze dadgenili xarvezis Sevsebis saproceso vadis gag-

5 1 susg 21 seqtemberi, 2016, #as-770-738-2016.
5 2 susg 7 ivlisi, 2016, #as-417-400-2016.
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rZelebasTan dakavSirebiT da aRniSnuli vadis gagrZelebas dasaSvebad miiC-
nevs mxolod maSin, rodesac amas mxare moiTxovs. winaaRmdeg SemTxvevaSi, sa-
samarTlo miiCnevs, rom mxarem dakarga interesi davis mimarT da sakuTari
iniciativiT apelants xarvezis gamosasworeblad damatebiT dros ver ganu-
sazRvravs.

sssk-is me-60 muxlis meore nawilisa (wlebiT, TveebiT an dReebiT gamosaT-
vleli saproceso vadis dena iwyeba im kalendaruli TariRis an im movlenis
dadgomis momdevno dRidan, romliTac gansazRvrulia misi dasawyisi) da ama-
ve kodeqsis 61-e muxlis mesame nawilis (saproceso moqmedeba, romlis Sesas-
rulebladac dadgenilia vada, SeiZleba Sesruldes vadis ukanaskneli dRis
ocdaoTx saaTamde. Tu saCivari, sabuTebi an fuladi Tanxa fostas an teleg-
rafs Cahbarda vadis ukanaskneli dRis ocdaoTx saaTamde, vada gasulad ar
CaiTvleba) urTierTSejerebis safuZvelze, sakasacio sasamarTlom gaizia-
ra saapelacio palatis msjeloba, rom im pirobebSi, rodesac sasamarTlos
mier xarvezis Sesavsebad dawesebul saproceso vadis dacviT mxares xarvezi
ar gamousworebia da arc sasamarTlosTvis ar miumarTavs SuamdgomlobiT,
palata moklebuli iyo SesaZleblobas, sakuTari iniciativiT kvlav gaegrZe-
lebina vada apelantisaTvis, rac saapelacio saCivris ganuxilvelad dato-
vebis winapirobebs qmnida.

4.7. saapelacio sasamarTlom ganCinebiT saapelacio saCivari warmoe-
baSi miiRo da sasamarTlo sxdoma CaniSna, Tumca warmoebaSi miRebis
Semdeg Seityo, rom arsebobda saapelacio saCivris ganuxilvelad
datovebis samarTlebrivi safuZveli.

saapelacio sasamarTlom ganCinebiT saapelacio saCivari warmoebaSi miiRo
da sasamarTlo sxdoma CaniSna, Tumca warmoebaSi miRebis Semdeg Seityo, rom
arsebobda saapelacio saCivris ganuxilvelad datovebis samarTlebri-
vi safuZveli.53 saqmeze dadgenilia, rom ganCinebiT apelants daudginda xar-
vezi da daevala 7 dReSi: a) saxelmwifo baJis gadaxdis qviTrisa da b) dazus-
tebuli saapelacio saCivris wardgena, romelSic miTiTebuli iqneboda ga-
dawyvetilebis ra nawils asaCivrebda apelanti, gadawyvetilebis usworobis
arsi da konkretulad ras moiTxovda mxare. apelants sasamarTlos mier dad-
genili vadis mixedviT xarvezi srulad ar gamousworebia, kerZod, apelantma
waradgina saxelmwifo baJis gadaxdis damadasturebeli qviTari, xolo da-
zustebuli da kanonis moTxovnaTa dacviT Sedgenili saapelacio saCivari
sasamarTloSi ar Seutania. aseve, apelants ar mouTxovia saproceso vadis
gagrZeleba. amdenad, kerZo saCivris avtoris mier mxolod saxelmwifo baJis
gadaxda xarvezis gamosworebulad miCnevis safuZveli ver gaxdeba.

5 3 susg 29 ivlisi, 2016, #as-618-590-2016.
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4.8. sasamarTlom ganmarta, rom xarvezis Sesavsebad dadgenili vadis
araerTxel gagrZeleba warmoadgens ara mxolod SejibrebiTobis
principis darRvevas, riTac mowinaaRmdege mxaris interesebi ila-
xeba, aramed procesis gaWianurebasac.

konkretul saqmeSi, sakasacio sasamarTlom kerZo saCivari ar daakmayofila
da saapelacio sasamarTlos ganCineba ganuxilvelad datova. saqmis masale-
bis mixedviT apelants daudginda ra xarvezi, Semdeg gonivruli vadiT ara-
erTxel gaugrZelda vada. sasamarTlom aRniSna, rom xarvezis Sesavsebad dad-
genili vadis araerTxel gagrZeleba warmoadgens ara mxolod SejibrebiTo-
bis principis darRvevas, riTac mowinaaRmdege mxaris interesebi ilaxeba, ara-
med procesis gaWianurebasac, rac sasamarTlos mier saqmis ganxilvisaTvis
kanoniT dadgenili vadis darRvevis winapirobaa.

sasamarTlom miuTiTa, rom dadgenili xarvezis gonivruli vadiT gagrZe-
lebis moTxovnis SemTxvevaSic mxarem garkveuli mtkicebulebebiT unda da-
adasturos mis mier xarvezis droulad Seuvseblobis obieqturi mizezebi.

amasTan, sakasacio sasamarTlom ganmarta, rom yoveli ufleba, maT Soris,
saprocesosamarTlebrivi, gamoyenebuli unda iqnes marTlzomierad da ke-
Tilsindisierad. marTalia, saqarTvelos samoqalaqo saproceso kodeqsi iT-
valiswinebs sasamarTlos mier dadgenili vadis gagrZelebas, Tumca ar niS-
navs imas, rom vada gagrZeldes dausruleblad. sasamarTlo saqmes ixilavs
mxareTa Tanasworobis principis dacviT da ama Tu im mxaris mimarT raime Se-
RavaTis gavrcelebisas gaTvaliswinebul unda iqnes meore mxaris interese-
bi. sasamarTlom mxareTa interesebisa da gansaxilveli Suamdgomlobis sa-
fuZvlianobis balansis safuZvelze unda gadawyvitos miTiTebuli sakiTxi,
raTa dausabuTeblad ar Seilaxos meore mxaris uflebebi.

Sesabamisad, sakasacio sasamarTlom miiCnia, rom saapelacio palatam marTe-
bulad ar miiCnia apelantis mier SuamdgomlobaSi miTiTebuli garemoebebi
saxelmwifo baJis gadaxdis kidev erTxel gadavadebis safuZvlad da marTe-
bulad datova ganuxilvelad.44

4.9. imis dasadgenad, dairRva Tu ara piris samarTliani sasamarTlos uf-
leba, gamoyenebul unda iqnes e.w „proporciulobis testi“, rome-
lic moicavs im sakiTxTa analizs, Careva iyo Tu ara legitimuri da
arsebobda Tu ara am Carevis mwvave aucilebloba, anu esa Tu is qme-
deba miznis miRwevis proporciuli saSualeba aris Tu ara. saapela-
cio sasamarTlom orjer gaugrZela apelants xarvezis Sesavsebi va-
da, xolo mesamed ar daakmayofila dausabuTebeli Suamdgomloba da
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saapelacio saCivari ganuxilvelad datova.

erT-erTi saqmis fabulis mixedviT,55 saapelacio sasamarTlom orjer gaug-
rZela apelants xarvezis Sesavsebi vada. gansazRvrul vadaSi apelantma kvlav
mimarTa gancxadebiT sasamarTlos da iSuamdgomla saproceso vadis gagrZe-
lebis Taobaze. saapelacio sasamarTlom, gasaCivrebuli ganCinebiT Suam-
dgomloba ar daakmayofila, xolo, xarvezis gamousworeblobis gamo, saape-
lacio saCivari datova ganuxilvelad.

sakasacio sasamarTlom kerZo saCivari ar daakmayofila Semdegi argumenta-
ciiT: ar gaiziara mflobelis pretenziebi mis mimarT samarTliani sasamar-
Tlos uflebis darRvevis Taobaze da ganmarta, rom zogadi wesis Tanaxmad,
samarTalwarmoebis ganxorcielebaze uaris Tqma niSnavs evrokonvenciis me-
6 muxliT dacul sikeTeSi Carevas, Tumca, mxolod es sakiTxi uflebis dar-
Rvevad ar ganixileba. imis dasadgenad dairRva Tu ara piris ufleba, gamoye-
nebul unda iqnes e.w „proporciulobis testi“, romelic moicavs im sakiT-
xTa analizs, Careva iyo Tu ara legitimuri da arsebobda Tu ara am Carevis
mwvave aucilebloba, anu esa Tu is qmedeba miznis miRwevis proporciuli sa-
Sualeba aris Tu ara. sagulisxmoa, rom evrokonvenciis me-6 muxlis analogi-
uri Sinaarsis uflebas ganamtkicebs saqarTvelos konstituciis 42-e muxli
da samoqalaqo saproceso kodeqsis me-2 muxlis pirveli nawili.

sakasacio palatam aRniSna, rom samarTalwarmoebis fundamentur safuZvels,
zemoxsenebuli sakonstitucio daTqmis, aseve, saproceso kodeqsis me-5 mux-
lis farglebSi, warmoadgens mxareTa Tanasworobis safuZvelze samarTal-
warmoebis ganxorcieleba, rac imas niSnavs, rom erTi piris mimarT ama Tu im
saproceso SeRavaTis gawevisas gasaTvaliswinebelia meore mxaris interese-
bic. mocemul SemTxvevaSi, apelantis araerTi Suamdgomloba daakmayo-
fila ra palatam da mas araerTxel daudgina vada samarTliani sasamar-
Tlos uflebiT sargeblobisa, apelants, nacvlad xarvezis Tundac nawi-
lobriv gamosworebisa, mxolod dausabuTebeli Suamdgomlobebi Sehqonda sa-
samarTloSi saproceso vadis ukanasknel dRes da yovelgvari mtkicebis ga-
reSe moiTxovda vadis kvlav gagrZelebas. am SemTxvevaSi, evrokonvenciis me-6
muxliT daculi sikeTis realizaciisas irRveoda amave konvenciis pirveli
damatebiT oqmiT daculi apelantis mowinaaRmdege mxaris interesi, radgan
Tavad apelanti, rogorc iTqva, yovelgvari mtkicebis gareSe iTxovda daniS-
nuli vadis kvlav gagrZelebas, Tavis mxriv, ar gamosworda ra arcerT nawil-
Si sasamarTlos mier dadgenili xarvezi, Carevis legitimur safuZvels swo-
red sssk-is 368-e muxlis me-5 nawili warmoadgenda (ix. aseve saproceso kodeq-
sis 2.2. muxli).

moxmobili faqtobrivi garemoebebis analizis Sedegad sakasacio palatam da-
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askvna, rom Carevas hqonda legitimuri safuZveli da igi proporciuli iyo
miznis misaRwevad (swrafi da efeqturi marTlmsajuleba), ris gamoc kerZo
saCivris avtoris mimarT samarTliani sasamarTlos uflebis (rac moicavs
sasamarTlo xelmisawvdomobasac) darRvevis faqti ar dgindeba.

4.10. sssk-is 368-e muxlis meSvide nawilis daTqmis miuxedavad, saapela-
cio sasamarTlom miiCnia, rom saqmis masalebiT gamoikveTa mxaris
interesi davis mimarT da sakuTari iniciativiT gaugrZela apelants
xarvezis Sevsebis saproceso vada. sakasacio sasamarTlos ganmar-
tebiT, saapelacio sasamarTlo uflebamosili iyo, ar gaegrZelebi-
na saproceso vada apelantisaTvis da imTaviTve daetovebina saape-
lacio saCivari ganuxilvelad.

saqmis fabulis mixedviT dadgenilia, rom saapelacio palatam ganCinebiT
sssk-is 368-e muxlis mexuTe nawilis safuZvelze apelant sazogadoebas da-
udgina xarvezi da daavala 7 dReSi saapelacio palatisaTvis waredgina sa-
xelmwifo baJis gadaxdis damadasturebeli qviTris dedani.

apelantma iSuamdgomla saxelmwifo baJis gadaxdisagan gaTavisuflebis an ga-
daxdis gadavadebis Sesaxeb kompaniis mZime finansuri mdgomareobis gamo. saape-
lacio palatam ganCinebiT imsjela mxaris Suamdgomlobaze, ixelmZRvanela sssk-
is 47-48-e muxlebiT da miuTiTa, rom zemoaRniSnuli mtkicebulebebi ar adastu-
rebs apelantis mZime materialur mdgomareobasa da saxelmwifo baJis gadaxdis
SeuZleblobas utyuarad, vinaidan sazogadoebis raime saxis Semosavali, anga-
riSze arsebuli Tanxebi an sxva uZrav-moZravi qoneba ar mtkicdeboda.

sssk-is 368-e muxlis meSvide nawilis daTqmis miuxedavad, saapelacio sasa-
marTlom miiCnia, rom saqmis masalebiT gamoikveTa mxaris interesi davis mi-
marTa da sakuTari iniciativiT gaugrZela apelants xarvezis Sevsebis sap-
roceso vada damatebiT 7 dRiT.

apelants sasamarTlos mier dadgenili vadis dacviT xarvezi ar gamouswore-
bia da arc raime SuamdgomlobiT sasamarTlosaTvis ar miumarTavs, ris ga-
moc saapelacio saCivari ganuxilvelad darCa.

sakasacio sasamarTlom aRniSna, rom mocemul SemTxvevaSi mxares zemo-
aRniSnuli SuamdgomlobiT saapelacio palatisaTvis ar miumarTavs, Se-
sabamisad, saapelacio sasamarTlo uflebamosili iyo, ar gaegrZelebina
saproceso vada apelantisaTvis da imTaviTve daetovebina saapelacio sa-
Civari ganuxilvelad. aRniSnulis miuxedavad, mxares yvela SesaZlo sa-
Sualeba mieca sasamarTlos mxridan, raTa gamoesworebina xarvezi da sru-
liad dausabuTebelia mxareTa SejibrebiTobis principis darRvevis Ta-
obaze kerZo saCivris avtoris miTiTeba.56

5 6 susg 2 noemberi, 2016, #as-927-892-2016.
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4.11. dauSvebelia, gadawyvetilebaSi daSvebuli Secdomis gasworebam da
Sesworebuli gadawyvetilebis mxarisTvis gadacemam gavlena moax-
dinos imave gadawyvetilebis gasaCivrebis kanoniT dadgenil wesze.

kerZo saCivari ar dakmayofilda.57 saqmis masalebiT dasturdeba, rom kerZo
saCivris avtoris warmomadgenelma gasaCivrebuli ganCineba 2018 wlis 16
marts Caibara. Sesabamisad, sssk-is 2591-e muxlis pirveli nawilis, amave ko-
deqsis 59.1, me-60 da 61-e muxlebis mixedviT, pirveli instanciis sasamarTlos
ganCinebis gasaCivrebis vadis aTvla, 2018 wlis 17 martidan daiwyo da imave
wlis 30 marts amoiwura. saqmis masalebiTve dasturdeba, rom kerZo saCivris
avtoris warmomadgenels gasaCivrebuli ganCinebis asli ganmeorebiT, 2018
wlis 10 aprils gadaeca, Tumca gasaCivrebis vada mocemuli TariRidanac rom
aiTvalos, saapelacio saCivari mainc vadis darRveviTaa wardgenili, radgan
am SemTxvevaSic vada 2018 wlis 24 aprils amoiwura. saqmis masalebiT ki, irkve-
va, rom mopasuxem saapelacio saCivari kanoniT dadgenili vadis darRveviT,
2018 wlis 2 maiss, waradgina. amdenad, sakasacio palatam miiCnia, rom gasaCiv-
rebuli ganCinebiT, saapelacio saCivari, sssk-is 374-e muxlis safuZvelze,
marTebulad darCa ganuxilvelad.

dausabuTebelia kerZo saCivris avtoris argumentic, romelic saapelacio
saCivris dagvianebiT wardgenas ukavSirebs gasaCivrebul ganCinebaSi daS-
vebul usworobas da am usworobis gasworebis Sesaxeb ganCinebis misTvis
Cabarebis TariRs.

sakasacio sasamarTlos miTiTebiT, sssk-is 260-e muxlis meore nawilis mixed-
viT, gadawyvetilebaSi Sesworebis Setana arafriT ukavSirdeba saapelacio
saCivris wardgenis vadas. aRniSnuli garemoeba ar SeiZleba, gaxdes sasamar-
Tlo gadawyvetilebis mxarisaTvis Caubareblobad miCnevisa da saapelacio
saCivris wardgenisaTvis kanoniT gansazRvruli gasaCivrebis vadis sxvagva-
rad aTvlis safuZveli. samoqalaqo saproceso kanonmdebloba ar zRudavs
procesis monawile mxares, moiTxovos gadawyvetilebaSi daSvebuli teqniku-
ri Secdomebis gasworeba maTi aRmoCenisTanave. Sesabamisad, ar SeiZleba ga-
dawyvetilebaSi daSvebuli Secdomis gasworebam da Sesworebuli gadaw-
yvetilebis mxarisTvis gadacemam gavlena moaxdinos imave gadawyvetile-
bis gasaCivrebis kanoniT dadgenil wesze.

4.12. sasamarTlo gadawyvetilebis sarezolucio nawilSi SecdomiT asa-
xuli saqmiswarmoebis Sedegis Sesworeba ar SeiZleba, gaxdes sasa-
marTlo gadawyvetilebis mxarisaTvis Caubareblobad miCnevisa da
saapelacio saCivris wardgenisaTvis kanoniT gansazRvruli gasaCiv-
rebis vadis sxvagvarad aTvlis safuZveli.

5 7 susg 27 seqtemberi, 2018, #as-769-769-2018.
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kerZo saCivari ar dakmayofilda.58 kerZo saCivris avtori saapelacio saCiv-
ris ganuxilvelad datovebis Sesaxeb ganCinebas sadavod xdida im safuZvliT,
rom saapelacio sasamarTlom arasworad aiTvala gasaCivrebis vada da 2016
wlis 30 dekembris nacvlad, 14-dRiani saproceso vadis aTvlis pirvel dRed
miiCnia 29 dekemberi. aRniSnuli pretenziis safuZvlad kerZo saCivris avtor-
ma miuTiTa kerZo saCivarze darTul saqalaqo sasamarTlos gadawyvetile-
bis aslze, romlis bolo gverdze dasmul beWedze „asli dedanTan sworia“ _
miTiTebulia TariRi 28 dekemberi, 2016 weli. saCivris avtori aRniSnavs, rom
mocemuli gadawyvetileba man Caibara swored 28 dekembers, Tumca, misive gan-
martebiT, vinaidan gadawyvetilebaSi daSvebuli iyo teqnikuri xasiaTis Sec-
domebi, mosamarTlis TanaSemwis TxovniT, meore dRes, 2016 wlis 29 dekembers,
man aRniSnuli gadawyvetileba daubruna sasamarTlos, romelmac imave dRes
gamoaswora Secdoma da mxares gadawyvetileba Sesworebuli saxiT Caabara 2016
wlis 29 dekembers. kerZo saCivris avtoris azriT, swored am dRes (29 dekem-
bers) Cabarebuli gadawyvetileba unda mieCnia sasamarTlos kanonmdeblobiT
gansazRvruli wesis dacviT Cabarebulad da vadis aTvla daewyo momdevno
dRidan.

sakasacio sasamarTlom ar gaiziara saCivris avtoris pretenzia da aRniSna,
rogorc saqmis masalebiT udavod aris dadgenili, mopasuxe eswreboda saqa-
laqo sasamarTloSi 2016 wlis 30 noembers gamarTul sasamarTlo sxdomas da,
Sesabamisad, misTvis cnobili iyo sxdomaze gamocxadebuli gadawyvetilebis
sarezolucio nawilis Sinaarsi. dadgenilia, rom saapelacio saCivriT swo-
red aRniSnuli gadawyvetilebiT miRebuli Sedegi gaasaCivra mopasuxem da
arc manam da arc saapelacio saCivarSi arsad miuTiTebia, rom saqmeze arse-
bobda gansxvavebuli Sedegis sxva gadawyvetileba, romelSic sasamarTlom da-
uSva teqnikuri xasiaTis Secdoma.

sakasacio palatis ganmartebiT, samoqalaqo saproceso kanonmdeblobis Se-
sabamisad, gadawyvetilebaSi daSvebuli teqnikuri usworobebis gasworeba Se-
saZlebelia rogorc sasamarTlos, aseve _ mxaris iniciativiT, ris Sesaxebac
sasamarTlos gamoaqvs usworobis gasworebis Taobaze ganCineba (sssk muxli
260). amrigad, mocemul SemTxvevaSi, imis gaTvaliswinebiT, rom mopasuxisaT-
vis cnobili iyo saqmeze gamotanili gadawyvetilebis Sedegi da man, rogorc
TviTon miuTiTebs, dasabuTebuli gadawyvetileba masSi daSvebuli teqniku-
ri SecdomiT Caibara 2016 wlis 28 dekembers, aRniSnuli, samoqalaqo saproce-
so kodeqsis Sesabamisad, sasamarTlos mier daSvebuli usworobis gasworebis
safuZvels qmnida, risi moTxovniTac mas SeeZlo, miemarTa sasamarTlosTvis
da aRniSnuli ufleba ar ganuxorcielebia, Tumca im pirobebSic ki, Tu da-
dasturebulad miiCneva, rom sasamarTlom dauSva teqnikuri xasiaTis Sec-
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doma da mxarisaTvis gadacemuli dasabuTebuli gadawyvetilebis sarezo-
lucio nawilSi SecdomiT asaxa saqmiswarmoebis Sedegi, xolo momdevno
dRes igive gadawyvetileba mxares Caabara Sesworebuli saxiT, aRniSnuli
garemoeba ar SeiZleba, gaxdes sasamarTlo gadawyvetilebis mxarisaTvis
Caubareblobad miCnevisa da saapelacio saCivris wardgenisaTvis kano-
niT gansazRvruli gasaCivrebis vadis sxvagvarad aTvlis safuZveli. sa-
moqalaqo saproceso kanonmdebloba ar zRudavs procesis monawile mxares,
moiTxovos gadawyvetilebaSi daSvebuli teqnikuri xasiaTis Secdomebis gas-
woreba maTi aRmoCenisTanave. Sesabamisad, ar SeiZleba, gadawyvetilebaSi daS-
vebuli Secdomis gasworebam da Sesworebuli saxiT aRniSnuli gadawyveti-
lebis mxarisTvis gadacemam gavlena moaxdinos imave gadawyvetilebis mxaris
mier Cabarebis kanoniT dadgenil wesze. sakasacio sasamarTlos mosazrebiT,
Cabarebis wesis aRniSnulis sawinaaRmdegod ganmartebis SemTxvevaSi, safuZ-
veli ecleba samoqalaqo saproceso kodeqsis im normas, romliTac gansaz-
Rvrulia gadawyvetilebis aslis mxarisaTvis Cabareba (sssk 2591-e muxli).

4.13. sasamarTlom aRniSna, rom samoqalaqo samarTalwarmoebaSi moqme-
debs kanonis codnis prezumfcia, Sesabamisad, ivaraudeba, rom mxa-
reTaTvis cnobilia kanonis ama Tu im danawesis Sesaxeb. amdenad, im
pirobebSi, rodesac mopasuxis warmomadgenels sssk-is 257-e muxlis
moTxovnaTa dacviT ecnoba saqalaqo sasamarTlos mier gadawyveti-
lebis gamocxadebis dro da adgili, mxarisaTvis cnobili unda yo-
filiyo is procedurac, romlis dacviTac misTvis araxelsayreli
sasamarTlo gadawyvetilebis gasaCivrebas SeZlebda.

erT-erT saqmeze, sadac kerZo saCivari ar dakmayofilda59 da saapelacio sa-
Civris ganuxilvelad datovebis Taobaze ganCineba darCa ucvlelad, sakasa-
cio sasamarTlom aRniSna, rom pirveli instanciis sasamarTlos gadawyveti-
lebaze saapelacio saCivris Setanis dasaSveb periods gansazRvravs sssk-is
369-e muxli, romlis Tanaxmad, saapelacio saCivris Setanis vadaa 14 dRe. am
vadis gagrZeleba da aRdgena dauSvebelia da igi iwyeba mxarisaTvis dasabu-
Tebuli gadawyvetilebis gadacemis momentidan. dasabuTebuli gadawyveti-
lebis gadacemis momentad miiCneva dasabuTebuli gadawyvetilebis aslis mxa-
risaTvis Cabareba am kodeqsis 70-e_78-e muxlebis an 2591 muxlis Sesabamisad,
aseve 2591 muxlis pirveli nawiliT dadgenili vadis gasvlis Semdeg. Tu dasa-
buTebuli gadawyvetilebis gamocxadebas eswreba saapelacio saCivris Seta-
nis uflebis mqone piri, saapelacio saCivris Setanis vada iwyeba misi gamoc-
xadebis momentidan. gadawyvetilebis gadacemis momentia am gadawyvetile-
bis aslis mxarisaTvis Cabareba uSualod sasamarTloSi an misi mxarisaTvis am
kodeqsis 70_78-e muxlebis Sesabamisad _ gadagzavnis dro. amave kodeqsis 2591

muxlis pirveli nawiliT ki, Tu gadawyvetilebis gamocxadebas eswreba gadaw-
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yvetilebis gasaCivrebis uflebis mqone piri an, Tu aseTi pirisaTvis saqar-
Tvelos kanonmdeblobiT dadgenili wesiT cnobili iyo gadawyvetilebis ga-
mocxadebis TariRi, gadawyvetilebis gasaCivrebis msurveli mxare (misi war-
momadgeneli) valdebulia gadawyvetilebis sarezolucio nawilis gamocxa-
debidan arauadres 20 da araugvianes 30 dRisa gamocxaddes sasamarTloSi da
Caibaros gadawyvetilebis asli; winaaRmdeg SemTxvevaSi, gasaCivrebis vadis
aTvla daiwyeba gadawyvetilebis gamocxadebidan 30-e dRes. am vadis gagrZe-
leba da aRdgena dauSvebelia.

miTiTebuli normebis analizidan gamomdinare, sakasacio palatam ganmarta,
rom im mxarisaTvis, romelic eswreboda gadawyvetilebis gamocxadebas an, Tu
aseTi pirisaTvis saqarTvelos kanonmdeblobiT dadgenili wesiT cnobili iyo
gadawyvetilebis gamocxadebis TariRi, kanonmdebeli gansazRvravs valde-
bulebas, gadawyvetilebis sarezolucio nawilis gamocxadebidan ara uad-
res 20 da ara ugvianes 30 dRisa gamocxaddes sasamarTloSi da Caibaros gadaw-
yvetilebis asli.

aRniSnuli valdebuleba fakultaturia da, Sesabamisad, am valdebulebis Se-
usrulebloba aisaxeba mxolod uSualod mxaris mier gadawyvetilebis gasa-
Civrebis wesze, kerZod, gansaxilveli normis Tanaxmad _ „gadawyvetilebis ga-
saCivrebis msurveli mxare (misi warmomadgeneli) valdebulia, gadawyveti-
lebis sarezolucio nawilis gamocxadebidan ara uadres 20 da ara ugvianes 30
dRisa gamocxaddes sasamarTloSi da Caibaros gadawyvetilebis asli“. am val-
debulebis Seusruleblobis SemTxvevaSi moqmedebs danawesi, romlis Tanax-
mad „winaaRmdeg SemTxvevaSi gasaCivrebis vadis aTvla daiwyeba gadawyveti-
lebis gamocxadebidan 30-e dRes“.

amdenad, sasamarTlo gadawyvetilebis gasaCivrebis msurveli mxaris mier ga-
dawyvetilebis sarezolucio nawilis gamocxadebidan 20-dan 30-e dRemde da-
sabuTebuli gadawyvetilebis Casabareblad sasamarTloSi gamoucxadeblo-
ba warmoadgens imis safuZvels, rom gadawyvetilebis gasaCivrebis vadis aT-
vla daiwyos gadawyvetilebis sarezolucio nawilis gamocxadebis 30-e dRis
(miuxedavad imisa, uqme dRea Tu ara aRniSnuli) momdevno dRidan, radgan, sssk-
is me-60 muxlis meore nawilis Sesabamisad, wlebiT, TveebiT an dReebiT gamo-
saTvleli saproceso vadis dena iwyeba im kalendaruli TariRis an im movle-
nis dadgomis momdevno dRidan, romliTac gansazRvrulia misi dasawyisi (susg
2015 wlis 12 ianvris #as-843-807-2014).

saapelacio palatam daadgina, rom saqalaqo sasamarTlos 2018 wlis 11 apri-
lis gadawyvetilebis sarezolucio nawilis gamocxadebis Sesaxeb informa-
cia kanoniT dadgenili wesiT ecnoba mopasuxis warmomadgenels. aRniSnuli
garemoeba dasturdeba sxdomis oqmze TandarTuli xelweriliT. mopasuxem
saapelacio saCivari saqalaqo sasamarTloSi waradgina 2018 wlis 28 maiss.

saapelacio sasamarTlom daadgina, rom apelants an mis warmomadgenels sa-
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rezolucio nawilis gamocxadebidan me-20-30-e dReebSi gadawyvetilebis Ca-
barebis moTxovniT sasamarTlosaTvis werilobiT ar miumarTavs.

amdenad, saapelacio palatam marTebulad miiCnia, rom, sssk-is 2591 muxlis
Sesabamisad, aRniSnuli gadawyvetilebis gasaCivrebis saproceso vada daiw-
yo 2018 wlis 11 maisidan da dasrulda 2018 wlis 25 maiss, 24:00 saaTze. apelan-
tma ki saapelacio saCivari saqalaqo sasamarTloSi Seitana 2018 wlis 28 maiss,
kanoniT dadgenili vadis darRveviT, ris gamoc saapelacio saCivari kanoni-
erad darCa ganuxilvelad.

sasamarTlom aRniSna, rom samoqalaqo samarTalwarmoebaSi moqmedebs ka-
nonis codnis prezumfcia, Sesabamisad, ivaraudeba, rom mxareTaTvis cno-
bilia kanonis ama Tu im danawesis Sesaxeb. amdenad, im pirobebSi, rodesac
mopasuxis warmomadgenels sssk-is 257-e muxlis moTxovnaTa dacviT ec-
noba saqalaqo sasamarTlos mier gadawyvetilebis gamocxadebis dro da
adgili, mxarisaTvis cnobili unda yofiliyo is procedurac, romlis
dacviTac misTvis araxelsayreli sasamarTlo gadawyvetilebis gasaCiv-
rebas SeZlebda. winaaRmdeg SemTxvevaSi, igi unda gamocxadebuliyo sasamar-
Tlos mier daniSnul dRes sarezolucio nawilis gamocxadebaze, sadac saq-
mis ganxilvis SedegTan erTad sasamarTlo damatebiT ganumartavda gadaw-
yvetilebis gasaCivrebis kanoniT dadgenil wessac.

4.14. mxares unda waredgina mtkicebulebebi, romlebic daadasturebda
am ukanasknelis mier sssk-is 215.3 muxliT gaTvaliswinebuli safuZ-
vliT saproceso moqmedebis Sesrulebis SeuZleblobas.

konkretul saqmeze kerZo saCivari ar dakmayofilda.60 saqmis fabulis mixed-
viT, xarvezis dadgenil vadaSi Seuvseblobis sapatio mizezad mopasuxe miu-
TiTebs avadmyofobaze, rac, sssk-is 215.3 muxlis mixedviT, sapatio mizezad
miiCneva, magram sakasacio palatis mosazrebiT, sssk-is 102.1 da 103.1 muxlebi
mopasuxes avaldebulebs, sasamarTlos warudginos mis mier miTiTebuli ga-
remoebis damadasturebeli mtkicebulebebi, kerZod, mocemul SemTxvevaSi,
mopasuxes unda waredgina mtkicebulebebi, romlebic daadasturebda am uka-
nasknelis mier saproceso moqmedebis Sesrulebis SeuZleblobas sasamarTlos
mier gansazRvrul vadaSi.

sakasacio palatam miiCnia, rom saqmeSi wardgenili janmrTelobis Sesaxeb cno-
ba ar adasturebs sadavo periodSi mopasuxis avadmyofobis faqts. am cnobis
mixedviT, mopasuxem eqims mimarTa xarvezis Sevsebis vadis gasvlidan erTi Tvis
Semdeg, raime sxva mtkicebuleba, romelic daadasturebda mopasuxis mier mi-
TiTebul garemoebas, saqmeSi wardgenili araa, Sesabamisad, ar arsebobs mopa-
suxisaTvis xarvezis Sevsebis vadis aRdgenis sapatio mizezi da, aqedan gamom-

6 0 susg18 maisi, 2018, #as-366-366-2018, 1 marti, 2019 weli, #as-1829-2018.
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dinare, gasaCivrebuli ganCinebis gauqmebis safuZveli.

sakasacio palatis azriT, samarTalwarmoebis SezRudvaze mopasuxis miTi-
Teba ver gaxdeba gasaCivrebuli ganCinebis gauqmebis safuZveli da ganmarta,
rom saqarTvelos konstituciis 42-e muxliT garantirebuli piris ufleba,
Tavis uflebaTa dasacavad, mimarTos sasamarTlos, samoqalaqo procesSi Sez-
Rudulia samarTalwarmoebis ekonomiurobisa da mxareTa Tanasworobis dac-
vis principebiT. cxadia, rom nebismieri SezRudva unda iyos „adamianis uf-
lebaTa da TavisuflebaTa evropuli konvenciis“ me-6 muxlTan Sesabamisi.
amasTan, gasaTvaliswinebelia rom „ar arsebobs ufleba ufaso sasamarTlo
procedurebze“. adamianis uflebaTa evropuli sasamarTlos ganmartebiT,
`sasamarTlosadmi xelmisawvdomobis ufleba ar aris absoluturi da igi SeiZ-
leba, daeqvemdebaros SezRudvebs; aRniSnuli gamomdinareobs im daskvnidan,
rom sasamarTlosadmi xelmisawvdomobis ufleba `Tavisi bunebiT eqvemdeba-
reba saxelmwifo regulirebas; regulacia SeiZleba gansxvavdebodes droisa
da adgilis mixedviT, sazogadoebisa da individebis resursebisa da saWiroe-
bebis safuZvelze~ (ix. Golder judgment, p. 19, para. 38, quoting the “Belgian Linguistic”
judgment of 23 July 1968, Series A no. 6, p. 32, para. 5).

 saqarTvelos samoqalaqo saproceso kanonmdebloba saapelacio saCivris da-
saSvebobas udgens garkveul SezRudvebs, maT Soris, kanoniT gaTvaliswine-
buli gamonaklisebis garda (sssk-is 46-48-e muxlebi), awesebs saapelacio sa-
Civarze saxelmwifo baJis winaswar gadaxdis valdebulebas (sssk-is 38-e mux-
lis „v“ qvepunqti, 39.1 muxlis „b“ qvepunqti, 52-e muxli) da garkveul moT-
xovnebs uyenebs Tavad saapelacio saCivars formisa da Sinaarsis Tvalsazri-
siT (sssk-is 372-e, 177.3-e da 368.1-e muxlebi), romelTa Sesruleba savalde-
buloa apelantisaTvis. im SemTxvevaSi, Tu apelanti ar Seasrulebs kanoniT
dadgenil valdebulebebs da sasamarTlos miTiTebebs, igi veRar daeyrdnoba
samarTliani sasamarTlos uflebas da ver moiTxovs misi saqmis ganxilvas,
vinaidan miiRebs im uaryofiT saproceso Sedegs, rasac iTvaliswinebs sapro-
ceso kanonmdebloba kanoniT dadgenili valdebulebebisa Tu sasamarTlos
miTiTebebis SeusruleblobisaTvis (sssk-is 59-e, 63-e, 368.5, 374.1 muxlebi).

4.15. rodesac apelanti miuTiTebs, rom gadawyvetilebis dasabuTebis
vada sasamarTlos mxridan dairRva, swored, man unda amtkicos es
faqti.

kerZo saCivari ar dakmayofilda. gasaCivrebis vadis gasvlis gamo saapela-
cio saCivris ganuxilvelad datovebis Sesaxeb saapelacio sasamarTlos gan-
Cineba darCa ucvlelad.61

sakasacio sasamarTlom miuTiTa, rom raime mtkicebuleba, romelic sasa-

6 1 susg 22 Tebervali, 2019, #as-1777-2018.
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marTlos mxridan dasabuTebuli gadawyvetilebis momzadebis vadis darRve-
vas, kanoniT gansazRvrul vadaSi mosarCeleTa/maTi warmomadgenlis sasa-
marTloSi gamocxadebas da gadawyvetilebis Cabarebis SeuZleblobas daa-
dasturebda, saqmeSi warmodgenili ar aris. marTalia, kerZo saCivarSi mxa-
re uTiTebs satelefono komunikaciaze sasamarTlos aparatTan, aseve, sa-
samarTlos SvebulebaSi yofnis faqtze, Tumca, sssk-is 102-e muxlis Sesaba-
misad, mas ar warudgenia mis mier miTiTebuli faqtebis damadasturebeli
mtkicebulebebi.

 sakasacio palatam miuTiTa sssk-is 369-e muxlis pirvel nawilze, romlis Ta-
naxmadac saapelacio saCivris Setanis vadaa 14 dRe. am vadis gagrZeleba da
aRdgena dauSvebelia da igi iwyeba mxarisaTvis dasabuTebuli gadawyvetile-
bis gadacemis momentidan. dasabuTebuli gadawyvetilebis gadacemis momen-
tad miiCneva dasabuTebuli gadawyvetilebis aslis mxarisaTvis Cabareba am
kodeqsis 70-e_78-e muxlebis an 2591 muxlis Sesabamisad, aseve, 2591 muxlis pir-
veli nawiliT dadgenili vadis gasvlis Semdeg.

dasaxelebuli normis analiziT dasturdeba, rom kanonmdebeli saapelacio
saCivris Setanis vadis denis dasawyiss ukavSirebs mxarisaTvis dasabuTebu-
li gadawyvetilebis gadacemis moments, romelic, erTi mxriv, sssk-is 2591 mux-
liT gansazRvruli vadis ganmavlobaSi mxaris gamocxadebisa da gadawyveti-
lebis Cabarebis Sedegad iwyeba, xolo, meore mxriv, rodesac gasaCivrebis
msurveli mxare ar cxaddeba kanoniT gaTvaliswinebuli vadis ganmavlobaSi,
gasaCivrebisaTvis dadgenili saproceso vadis denis dasawyisi kanonis ZaliT,
aiTvleba gadawyvetilebis sarezolucio nawilis gamocxadebidan 30 dRis gas-
vlis Semdeg, radganac, sssk-is 2591 muxlis pirveli nawilis Tanaxmad, Tu ga-
dawyvetilebis gamocxadebas eswreba gadawyvetilebis gasaCivrebis uflebis
mqone piri an, Tu aseTi pirisaTvis saqarTvelos kanonmdeblobiT dadgenili
wesiT cnobili iyo gadawyvetilebis gamocxadebis TariRi, gadawyvetilebis
gasaCivrebis msurveli mxare (misi warmomadgeneli) valdebulia, gadawyve-
tilebis sarezolucio nawilis gamocxadebidan arauadres 20 da araugvianes
30 dRisa, gamocxaddes sasamarTloSi da Caibaros gadawyvetilebis asli, wi-
naaRmdeg SemTxvevaSi, gasaCivrebis vadis aTvla daiwyeba gadawyvetilebis ga-
mocxadebidan 30-e dRes. am vadis gagrZeleba da aRdgena dauSvebelia. udavoa
is faqtic, rom kerZo saCivris avtorebi sssk-is 2591 muxlis me-2 nawilis subi-
eqtebi ar arian.

SeiZleba iTqvas, rom sssk-is 2591 muxlis Tanaxmad, gasaCivrebis msurvel mxa-
res aqvs ara ufleba, aramed valdebuleba, Caibaros gasasaCivrebeli gadaw-
yvetileba. am valdebulebis Seusrulebloba aisaxeba mxolod uSualod mxa-
ris mier gadawyvetilebis gasaCivrebis wesze. sssk-is 2591 muxlis Sinaarsi ar
SeiZleba, gagebul iqnes gadawyvetilebis gasaCivrebis uflebis gareSe. gan-
saxilveli norma awesrigebs gasaCivrebis uflebis warmoSobis winapirobebs,
xolo gasaCivrebis vadis denis dawyebas ki _ imave kodeqsis 60-e muxlis me-2
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nawilis danawesi (ix. susg #as-1161-1106-2014 [didi palata], 2014 wlis 30 de-
kemberi).

sasamarTlos mxridan sssk-is 257-e (2) muxliT gansazRvrul vadaSi dasabuTe-
buli gadawyvetilebis momzadebis SeuZleblobis mtkiceba kerZo saCivris av-
torebs ekisrebodaT, Tumca maT am kuTxiT saTanado mtkicebulebebi ar war-
moudgeniaT, sxva SemTxvevaSi, Tuki dadasturdeba sasamarTlos mxridan sap-
roceso vadis darRveva, es, bunebrivia, mxares ar SeiZleba, Seeracxos bra-
lad. msgavs samarTlebriv problemasTan dakavSirebiT, sakasacio sasamar-
Tlom araerT ganCinebaSi daafiqsira sakuTari pozicia, rom mxares ar unda
SeezRudos kanonieri uflebiT sargeblobis SesaZlebloba, gaasaCivros mis
winaaRmdeg gamotanili gadawyvetileba, Tumca sasamarTlos mxridan am ga-
monaklisis daSveba unda emyarebodes utyuar mtkicebulebas, romliTac dad-
gindeba sasamarTlos mxridan dasabuTebuli gadawyvetilebis droulad mo-
umzadeblobis faqti. Tavis mxriv, sagulisxmoa, rom saapelacio saCivris
droulad warudgenloba mogebuli mxaris uflebebze axdens gavlenas, rad-
ganac mis sasargeblod gamotanili gadawyvetileba iZens aRsrulebad Zalas
(sssk-is 264-e muxlis (1) „b“ qvepunqtis Tanaxmad, pirveli instanciis sa-
samarTlos gadawyvetileba Sedis kanonier ZalaSi saapelacio wesiT ga-
saCivrebis vadis gasvlis Semdeg, rodesac dasaSvebia gadawyvetilebis sa-
apelacio gasaCivreba, Tu igi ar iyo am wesiT gasaCivrebuli, xolo, 267-e
muxlis Sesabamisad, gadawyvetilebis iZulebiTi aRsruleba dasaSvebia
mxolod misi kanonier ZalaSi Sesvlis Semdeg). samoqalaqo procesi agebu-
lia ra mxareTa Tanasworobisa da SejibrebiTobis principebze (ix. sssk-is
me-4 da me-5 muxlebi), zogadi wesis Tanaxmad, mxare, sakuTari poziciis mtki-
cebis mizniT, Tavadaa valdebuli, sasamarTlos warudginos mtkicebulebebi
(ix. sssk-is 103-e muxli). imgvar viTarebaSi, rodesac apelanti miuTiTebs,
rom gadawyvetilebis dasabuTebis vada sasamarTlos mxridan iqna dar-
Rveuli, swored man unda amtkicos es faqti, am mxriv, 2591 muxlis miznebi-
dan gamomdinare, sasamarTlo praqtikaSi Camoyalibda Sesabamisi midgoma, ro-
desac mxare kanoniT dadgenil vadaSi cxaddeba sasamarTloSi da gadawyveti-
lebis droulad moumzadeblobis faqts xelmoweriT adasturebs sasamarTlo
moxele, aseve, praqtikaSi xSiria SemTxveva, rodesac mxaris moTxovniT sasa-
marTlo Sesabamisi cnobiT adasturebs gadawyvetilebis droulad moumza-
deblobis faqts. amgvari Sinaarsis mtkicebuleba saqmeSi ar aris, xolo sasa-
marTlosTan satelefono komunikaciisa Tu SvebulebaSi yofnis Taobaze mxa-
ris zepiri ganmarteba ar gamodgeba sadavo faqtis samtkiceblad.

4.16. saqmis fabulis mixedviT saCivari sarCelis aRZvramde misi uzrun-
velyofis RonisZiebis gamoyenebis Sesaxeb ganCinebis gauqmebis Se-
saxeb ar dakmayofilda.62

6 2 susg 1 Tebervali 2017, #as-108-101-2017.
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saCivris avtori gasaCivrebuli ganCinebis gauqmebas moiTxovda im safuZvliT,
rom sarCelis aRZvramde misi uzrunvelyofis RonisZiebis gamoyenebisas saa-
pelacio sasamarTlom ar ganumarta mxares saproceso valdebulebis arse-
bobis _ sarCelis Setanis aucileblobis Sesaxeb da ar daudgina saproceso
vada gansaxorcilebelad.

sasamarTlom miuTiTa, rom sarCelis aRZvramde misi uzrunvelyofis SesaZ-
leblobas iTvaliswinebs sssk-is 192-e muxli, romlis Tanaxmad sarCelis uz-
runvelyofis Sesaxeb gadaudebel SemTxvevaSi gancxadeba SeiZleba Setanil
iqnes sasamarTloSi sarCelis aRZvramde. gancxadebis sasamarTlos mier dak-
mayofilebis SemTxvevaSi, sarCeli Setanili unda iqnes sasamarTloSi ganCi-
nebis miRebidan 10 dReSi. Tu am vadis dacviT sarCelis uzrunvelyofis Sesa-
xeb gancxadebis Semtani piri ar aRZravs sarCels, sasamarTlo Tavisi inicia-
tiviT an mowinaaRmdege mxaris Suamdgomlobis safuZvelze gamoitans mis mi-
er miRebuli RonisZiebebis gauqmebis Sesaxeb ganCinebas sarCelis uzrunvel-
sayofad.

miTiTebuli norma iTvaliswinebs iseT sagamonakliso SemTxvevas, rodesac
dasaSvebia sarCelis uzrunvelyofis Sesaxeb gancxadebis Setana sarCelis aR-
Zvramde. aRniSnuli SesaZlebelia sarCelis uzrunvelyofis RonisZiebis ga-
moyenebis zogadi wanamZRvrebis arsebobisas, Tumca sagulisxmoa, rom kano-
nis imperatiuli xasiaTis danawesi adgens amgvari saproceso RonisZiebis Sem-
deg sarCelis maqsimalurad umoklesi vadis mixedviT aRZvras, raTa ar dair-
Rves balansi gamoyenebuli uzrunvelyofis RonisZiebis saWiroebasa da im mxa-
ris uflebebs Soris, romlis winaaRmdegac iqna gamoyenebuli, vinaidan sar-
Celis uzrunvelyofa warmoadgens erTi mxarisaTvis sakuTari uflebebis dac-
vis garants, xolo meore mxares uzRudavs kanonieri uflebebis ganxorcie-
lebis SesaZleblobas.

swored aRniSnuliTaa ganpirobebuli sssk-is 192-e muxliT ganmcxadeblisaT-
vis sakmaod SemWidrovebuli vadis gansazRvra, kerZod, ganmcxadebeli val-
debulia, sarCeli waradginos sasamarTloSi misi winaswar uzrunvelyofi-
dan vadiT _ 10 dReSi.

sakasacio sasamarTlo eTanxmeba saapelacio palatis samarTlebriv dasabu-
Tebas samoqalaqo saproceso kanonmdeblobaSi moqmedi vadebis iuridiul bu-
nebasTan dakavSirebiT.

sakasacio sasamarTlom ganmarta, rom saproceso vadebi udidesi mniSvnelo-
bisaa samoqalaqo samarTalwarmoebaSi, vinaidan samarTalwarmoebis mizania
ara mxolod piris darRveuli an sadavod qceuli uflebis dacva, aramed gan-
xorcieleba gonivruli vadebis mixedviT.

garkveul SemTxvevebSi kanonmdebeli pirdapir ar awesebs raime konkretul
periods da SesaZleblobas aZlevs sasamarTlos, Tavad ganusazRvros mxares
saproceso vada ama Tu im saproceso moqmedebis Sesasruleblad, rogorc es
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xdeba, Tundac saCivris avtoris mier miTiTebul Sesageblis wardgenisaTvis
saproceso vadis dawesebisas da sxva SemTxvevebSi. aseT dros mxare ufleba-
mosilia, moiTxovos saproceso vadis gagrZeleba obieqturi saWiroebis Sem-
TxvevaSi da, Tavis mxriv, sasamarTlosac aqvs uflebamosileba, gaugrZeles
mxares saproceso vada gonivruli farglebiT (sssk-is 64-e muxli).

sasamarTlos mier dasadgeni vadebisagan gansxvavdeba samoqalaqo saproce-
so kodeqsiT imperatiulad gansazRvruli vadebi. ZiriTadi gansxvaveba swo-
red isaa, rom kanoniT dadgenili vadis gagrZeleba an aRdgena dauSvebelia.
Sesabamisad, saproceso moqmedeba unda Sesruldes mkacrad miTiTebul dro-
is periodSi. winaaRmdeg SemTxvevaSi mis Seusruleblobas normis adresati
mxarisaTvis araxelsayreli samarTlebrivi Sedegi mohyveba. aseT vadaTa
ricxvs ganekuTvneba sssk-is 192-e muxliT dadgenili 10-dRiani vada.

amdenad, ganmcxadebeli valdebuli iyo, sarCeli aReZra sarCelis aRZvramde
misi uzrunvelyofis momentidan 10 dRis vadaSi. aRniSnuli normis moqmede-
baze ver imoqmedebs is sakiTxi, ganumarta Tu ara sasamarTlom mxares 10-dRi-
ani vadis arsebobisa da am droisaTvis sarCelis aRZvris valdebulebis Sesa-
xeb.

sagulisxmoa, rom sarCelis aRZvramde misi uzrunvelyofis Sesaxeb gancxa-
debis samarTlebriv safuZvels warmoadgens sssk-is 192-e muxli, Sesabamisad,
cxadia, rom ganmcxadebeli gaecno normis Sinaarss da mis moTxovnebs. amas-
Tan, gonivruli gansjis Sedegad, sasamarTlosaTvis amgvari gancxadebiT mi-
marTvas Tan unda sdevdes sarCelis wardgena.

sakasacio sasamarTlom miiCnia, rom ganmcxadebels ara mxolod SesaZleblo-
ba, aramed valdebulebac hqonda, gaeTvaliswinebina kanonis danawesi, vinai-
dan kanonis arcodna an misi arasaTanadod gageba ar SeiZleba, iyos kanonis
gamouyeneblobis anda am kanoniT gaTvaliswinebuli pasuxismgeblobisagan
ganTavisuflebis safuZveli.
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5. saproceso vadis aRdgenis sakiTxi

5.1. sakasacio sasamarTlom sakasacio saCivari ganuxilvelad datova da
ar daakmayofila kasatoris gancxadeba gasaCivrebis vadis aRdgenaze.63

gansaxilvel SemTxvevaSi, saqmis masalebiT dasturdeba, rom saapelacio sa-
samarTlos samoqalaqo saqmeTa palatis 2016 wlis 27 seqtembris ganCinebis
sasamarTlo sxdomaze sarezolucio nawilis gamocxadebas eswrebodnen kasa-
torebi. aseT SemTxvevaSi kasatorebi valdebuli iyvnen, gasaCivrebuli gan-
Cinebis aslis misaRebad sasamarTlosaTvis miemarTaT araugvianes 2016 wlis
27 oqtombrisa. saqmis masalebiT irkveva, rom kasatorebs ganCinebis aslis mi-
saRebad saapelacio sasamarTlosaTvis dadgenil vadaSi ar miumarTavT.

amdenad, sssk-is 2591 muxlis mixedviT, saapelacio sasamarTlos ganCinebis ga-
saCivrebis 21-dRiani vadis aTvla mocemul SemTxvevaSi daiwyo 2016 wlis 28
oqtombers da amoiwura amave wlis 17 noembers, Sesabamisad, sakasacio saCiva-
ri wardgenil unda yofiliyo 2016 wlis 17 noembris CaTvliT.

2016 wlis 21 noembers kasatorebma gancxadebiT mimarTes sasamarTlos da mo-
iTxoves sakasacio saCivris Setanis saproceso vadis aRdgena. sasamarTlom
gancxadeba ar daakmayofila da miuTiTa, rom, sssk-is 59-e muxlis meoTxe na-
wilis Sesabamisad, sasamarTlo gadawyvetilebebisa da ganCinebebis gasaCiv-
rebis kanoniT gansazRvruli vadebis gagrZeleba an aRdgena dauSvebelia.

5.2. sakasacio sasamarTlom miiCnia, rom kerZo saCivari Sinaarsobri-
vad saproceso vadis aRdgenis Sesaxeb gancxadebaa da is gansaxilve-
lad gadasca saapelacio sasamarTlos.

konkretuli saqmis masalebiT dasturdeba, rom Tbilisis saapelacio sasa-
marTlos samoqalaqo saqmeTa palatis ganCinebiT saapelacio saCivari darCa
ganuxilvelad xarvezis Seuvseblobis gamo.

wardgenili kerZo saCivriT mxare moiTxovs gaSvebuli saproceso vadis sapa-
tiod miCnevasa da vadis aRdgenas.

sakasacio palatam miuTiTa sssk-is 66-e muxlze, romlis Tanaxmadac, sapro-
ceso vadis aRdgenis Sesaxeb gancxadeba Seitaneba im sasamarTloSi, romel-
Sic unda Sesrulebuliyo saproceso moqmedeba.

Sesabamisad, kerZo saCivari gansaxilvelad gadasca saapelacio sasamarTlos
samoqalaqo saqmeTa palatas.64

6 3 susg 25 noemberi,  2016, #as-959-924-2016, 22 Tebervali, 2016, #as-31-31-2016, 29 noembe-
ri, 2016, #as-1071-1030-2016, susg-ebi: 25 maisi, 2017, #as-547-510-2017, 18 oqtomberi,
2016, # as-790-757-2016, 29 maisi, 2015. # as-221-208-2015, 30 maisi, 2017, #as-466-434-2017,
21 aprili, 2017, #as-369-343-2017, 25 maisi, 2017, #as-547-510-2017, 24 dekemberi, 2018,
#as-1014-2018, 23 maisi, 2019, #as-326-2019.

6 4 susg 23 marti, 2016, #as-270-257-2016.
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5.3. sakasacio sasamarTlom kerZo saCivari saproceso vadis aRdgenis
moTxovniT ar daakmayofila.65

sxva saqmeSi,66 sakasacio palatam ar gaiziara saproceso vadis aRdgenis Tao-
baze kerZo saCivris avtoris moTxovna da ganmarta, rom sssk-is 65-e muxli,
marTalia, dasaSvebad miiCnevs saproceso vadis aRdgenas, Tumca am saproce-
so saSualebis gamoyeneba ar aris SeuzRudavi, normis dispoziciis Tanaxmad,
saproceso moqmedebis SesrulebisaTvis gansazRvruli vada, Tu kanoniT sxva
ram ar aris dadgenili, sasamarTlom SeiZleba aRadginos, Tu cnobs, rom sap-
roceso moqmedeba sapatio mizeziT ar Sesrulda. sapatio mizezia am kodeq-
sis 215-e muxlis me-3 nawilSi miTiTebuli garemoebebi. 215-e muxlis me-3 nawi-
li ki, gansazRvravs, rom sapatio mizezad miiCneva mxaris mier Suamdgomlo-
bisa da gancxadebis wardgenis SeuZlebloba, rac gamowveulia avadmyofobiT,
axlo naTesavis gardacvalebiT an sxva gansakuTrebuli obieqturi garemoe-
biT, romelic misgan damoukidebeli mizeziT SeuZlebels xdis sasamarTlo
procesze gamocxadebas an/da Suamdgomlobisa da gancxadebis wardgenas. gan-
saxilvel SemTxvevaSi, araTu kanoniT gaTvaliswinebuli sapatio mize-
zis, aramed raime, Tundac subieqturi mizezis miTiTebas kerZo saCivari
ar Seicavs, ris gamoc palata moklebulia SesaZleblobas, Seafasos sap-
roceso vadis aRdgenis sakiTxi.

5.4. saapelacio saCivris Setanis vadis aRdgena dauSvebelia, anu im pi-
robebSic ki, Tu saqmeze wardgenili mtkicebulebebiT dadasturde-
ba gasaCivrebis uflebamosilebis mqone piris mier sasamarTloSi
saCivris sapatio mizeziT wardgenis SeuZlebloba, kanoni ar uSvebs
darRveuli saproceso vadis aRdgenas.

erT-erT saqmeze sakasacio sasamarTlom kerZo saCivari ar daakmayofila. sa-
apelacio sasamarTlos ganCineba saapelacio saCivris ganuxilvelad dato-
vebis Sesaxeb darCa ucvlelad.67

sasamarTlom miuTiTa, sadavo ar aris is garemoeba, rom saqalaqo sasamar-
Tlos samoqalaqo saqmeTa kolegiis gadawyvetilebis sarezolucio nawilis
gamocxadebidan 29-e dRes mopasuxeebis warmomadgenelma mimarTa sasamarTlos
dasabuTebuli gadawyvetilebis Cabarebis moTxovniT da imave dRes Caibara
igi, aseve _ apelantebma saapelacio saCivari waradgines saproceso kanon-
mdeblobiT dadgenili 14-dRiani vadis darRveviT, 2016 wlis 12 agvistos nac-
vlad _ imave wlis 15 agvistos.

kerZo saCivris avtorebi saapelacio saCivris ganuxilvelad datovebis Sesa-
xeb ganCinebas sadavod xdian im safuZvliT, rom maT warmomadgenels, jan-

6 5 susg 16 maisi, 2016, #as-308-293-2016, 21 aprili, 2017, #as-369-343-2017.
6 6 susg 25 noemberi, 2016, #as-959-924-2016, 22 Tebervali, 2016, #as-31-31-2016.
6 7 susg 28 aprili, 2017, # as-45-41-2017.
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mrTelobis gauaresebis gamo, ar hqonda SesaZlebloba, saapelacio saCivari
waredgina kanoniT gansazRvrul vadaSi, ris gamoc maT SeezRudaT sasamar-
TlosTvis mimarTvis ufleba.

sakasacio sasamarTlom gasaCivrebuli ganCinebis gauqmebisa da darRveuli
saproceso vadis aRdgenis safuZvlad ar miiCnia kerZo saCivris avtorTa pre-
tenzia da ganmarta:

sssk-is me-2 muxlis pirveli nawiliT uzrunvelyofili sasamarTlosadmi xel-
misawvdomobis ufleba ar aris absoluturi da igi SeiZleba garkveul legi-
timur SezRudvebs eqvemdebarebodes. amave normis me-2 nawilis Tanaxmad, gan-
cxadebis miRebasa da saqmis ganxilvaze uaris Tqma sasamarTlos SeuZlia, mxo-
lod am kodeqsiT dadgenili safuZvlebiTa da wesiT. miTiTebuli norma Ta-
nabrad vrceldeba rogorc pirveli instanciis, ise _ am instanciis gadawyve-
tilebis zemdgomi wesiT gasaCivrebis uflebaze. sasamarTlosadmi xelmi-
sawvdomobis uflebis SezRudvis erT-erT magaliTs saproceso vada war-
moadgens, kerZod, sssk-is 59-e muxlis pirveli da me-4 nawilebis Tanax-
mad, saproceso moqmedeba sruldeba kanoniT dadgenil vadaSi. sasamar-
Tlo gadawyvetilebebisa da ganCinebebis gasaCivrebis kanoniT gansaz-
Rvruli vadebis gagrZeleba an aRdgena dauSvebelia. sakasacio sasamar-
Tlom aRniSna, rom saapelacio gasaCivrebis uflebis realizaciisaTvis spe-
cialur danawess gvTavazobs sssk-is 369-e muxli, romlis pirveli nawilis pir-
veli winadadebis Tanaxmad, saapelacio saCivris Setanis vadaa 14 dRe. am va-
dis gagrZeleba da aRdgena dauSvebelia da igi iwyeba mxarisaTvis dasabuTe-
buli gadawyvetilebis gadacemis momentidan. aRniSnuli specialuri norma
imperatiulad adgens, rom saapelacio saCivris Setanis vadis aRdgena da-
uSvebelia. anu, im pirobebSic ki, Tu saqmeze wardgenili mtkicebulebe-
biT dadasturdeba gasaCivrebis uflebamosilebis mqone piris mier sasa-
marTloSi saCivris sapatio mizeziT wardgenis SeuZlebloba, kanoni ar
uSvebs darRveuli saproceso vadis aRdgenas.

sasamarTlosadmi mimarTvis uflebis SezRudvis SesaZleblobas uSvebs saer-
TaSoriso praqtikac. adamianis uflebaTa evropulma sasamarTlom araerT
saqmeze daadgina, rom sasamarTlos xelmisawvdomobaze ufleba saWiroebs sa-
xelmwifos mxridan reglamentacias, romelic SeiZleba, gansxvavdebodes dro-
isa da adgilis, sazogadoebisa da piris moTxovnilebebisa da resursebis mi-
xedviT. saqmeze „aSingdeini gaerTianebuli samefos winaaRmdeg“ evropulma
sasamarTlom gansazRvra uflebis SezRudvis zogadi farglebi: SezRudvebi
Seesabameba adamianis uflebaTa evropuli konvenciis me-6 muxls im SemTxve-
vaSi, Tu: a) emsaxureba kanonier mizans, b) daculia gonivruli Tanabarzomie-
reba dawesebul SezRudvasa da dasaxul mizans Soris (Ashingdane v. The United
Kingdom, #. 8225/78, §57, 28 maisi, 1985 weli). am pirobebis dacva aucilebelia,
radgan SezRudvebi ar unda amcirebdes pirisaTvis nebadarTul xelmisawvdo-
mobas im zRvramde, rom Tavad uflebis arsi Seilaxos.
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5.5. sakasacio sasamarTlom ar daakmayofila kerZo saCivaric saapela-
cio sasamarTlos ganCinebaze, romliTac mxares uari eTqva saape-
lacio Sesageblis warsadgenad dadgenili vadis aRdgenaze.

saapelacio sasamarTlos ganCinebiT mxares uari eTqva saapelacio Sesageb-
lis warsadgenad dadgenili vadis aRdgenaze. sakasacio sasamarTlom kerZo
saCivari am ganCinebaze ar daakmayofila.68 konkretuli saqmis masalebiT das-
turdeba da kerZo saCivris avtoric ar xdis sadavod im garemoebas, rom ape-
lantis mowinaaRmdege mxaris kancelarias saapelacio sasamarTlos mier gag-
zavnili dokumentebi Cahbarda 2015 wlis 17 noembers. Sesabamisad, misTvis sa-
apelacio Sesageblis wardgenisaTvis dawesebuli 7-dRiani vadis dena daiwyo
18 noembers da amoiwura 2015 wlis 24 noembers, 24:00 saaTze. dadgenilia, rom
mowinaaRmdegem gauSva saapelacio Sesageblis warsadgenad sasamarTlos mi-
er dadgenili vadac.

kerZo saCivris avtori iTxovs vadis gaSvebis sapatiod miCnevas, rasac imiT
asabuTebs, rom saapelacio Sesageblis wardgenaze pasuxismgebeli piri iyo
sazogadoebasTan urTierTobisa da iuridiul sakiTxTa ganyofilebis uf-
rosi, romelic 2015 wlis 27 noembers gaTavisuflda dakavebuli Tanamdebo-
bidan arakompetenturobisa da sakuTar movaleobebTan zerele damokidebu-
lebis gamo. aRniSnul Tanamdebobaze ki dainiSna sxva piri, romlisTvisac saq-
meebi ar gadaubarebiaT, ris gamoc ver moxerxda sasamarTlos mier dadgenil
vadis dacviT Sesageblis wardgena.

sakasacio sasamarTlom dausabuTeblad miiCnia kerZo saCivris avtoris pre-
tenzia da ganmarta, rom saproceso moqmedebis SesrulebisaTvis gansazRvru-
li vadis aRdgenis SesaZleblobas iTvaliswinebs sssk-is 65-e muxli. am normis
Tanaxmad, saproceso moqmedebis SesrulebisaTvis gansazRvruli vada, Tu ka-
noniT sxva ram ar aris dadgenili, sasamarTlom SeiZleba aRadginos, Tu cnobs,
rom saproceso moqmedeba sapatio mizeziT ar Sesrulda. sapatio mizezad Ca-
iTvleba am kodeqsis 215-e muxlis me-3 nawilSi miTiTebuli garemoebebi.

sssk-is 215-e muxlis me-3 nawilis (am kanonis miznebisaTvis, sapatio mizezad
CaiTvleba mxaris mier Suamdgomlobisa da gancxadebis wardgenis SeuZleb-
loba, rac gamowveulia avadmyofobiT, axlo naTesavis gardacvalebiT an sxva
gansakuTrebuli obieqturi garemoebiT, romelic misgan damoukidebeli
mizeziT SeuZlebels xdis sasamarTlo procesze gamocxadebas an/da Suam-
dgomlobisa da gancxadebis wardgenas. avadmyofoba dadasturebuli unda
iyos samedicino dawesebulebis xelmZRvanelis mier xelmowerili doku-
mentiT, romelic pirdapir miuTiTebs sasamarTlo procesze gamocxadebis
SeuZleblobaze) danawesidan gamomdinare, gansakuTrebul obieqtur gare-
moebad SeiZleba miviCnioT mxolod iseTi garemoeba, romelic mxarisagan da-

6 8 susg 6 ivnisi, 2016, #as-345-330-2016.



70 www.supremecourt.ge

moukidebeli mizeziT SeuZlebels xdis ama Tu im saproceso moqmedebis dro-
ulad Sesrulebas.

sakasacio sasamarTlom miiCnia, rom kerZo saCivris avtoris mier miTiTebu-
li garemoeba _ organizaciis sazogadoebasTan urTierTobisa da iuridiul
sakiTxTa ganyofilebis ufrosis Tanamdebobidan gaTavisufleba, ver iqneba
miCneuli gansakuTrebul obieqtur garemoebad, vinaidan mowinaaRmdege
iuridiuli piria, Sesabamisad, man ise unda uzrunvelyos Tavisi saqmia-
noba (mocemul SemTxvevaSi iuridiuli samsaxuris muSaoba), rom ama Tu
im TanamSromlis mier Tanamdebobis datovebam ar Seaferxos iuridiuli
piris normaluri funqcionireba. saTanado menejmentis arqona, sakasa-
cio palatis mosazrebiT, gansakuTrebul obieqtur garemoebad ver miiC-
neva da, cxadia, ar aTavisuflebs iuridiul pirs kanoniT dadgenili an
sasamarTlos mier daniSnuli saproceso moqmedebis Sesrulebis valde-
bulebisagan. im SemTxvevaSic ki, Tu organizaciis TanamSromlis mier sa-
apelacio Sesageblis dagvianebiT wardgena gamowveuli iqneboda obieq-
turi (sapatio) mizezebiT, aRniSnuli TavisTavad ar gamoricxavda orga-
nizaciis mier sakuTari uflebebis sxva TanamSromlis/uflebamosili
warmomadgenlis meSveobiT dacvis SesaZleblobas.

sakasacio sasamarTlom damatebiT aRniSna, rom, rogorc saqmis masalebiT ir-
kveva, mowinaaRmdegis sazogadoebasTan urTierTobisa da iuridiul sakiT-
xTa ganyofilebis ufrosi 2015 wlis 27 noembers dakavebuli Tanamdebobidan
gaTavisuflda organizaciis direqtoris brZanebis safuZvelze. Sesabamisad,
saapelacio SesagebelisaTvis saapelacio sasamarTlos ganCinebiT dawesebu-
li vadis amowurvisas, 2015 wlis 24 noembers, igi jer kidev asrulebda Tavis
movaleobas samsaxurSi, rac usafuZvlos xdis kerZo saCivris avtoris im pre-
tenzias, rom organizaciis uflebamosili TanamSromlis Tanamdebobidan ga-
Tavisuflebis gamo dairRva saapelacio Sesageblis wardgenisaTvis dadge-
nili saproceso vada.
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6. saproceso vadis problema saqmiswarmoebis
ganaxlebisas

6.1. adamianis uflebaTa evropuli sasamarTlos ganmartebiT, efeqtu-
ri sasamarTlo dacvis ufleba gulisxmobs samoqalaqo samarTal-
warmoebis mxareebis SesaZleblobas, gamoiyenon gasaCivrebis ufle-
ba im momentidan, roca maT SeuZliaT efeqturad Seafason sasamar-
Tlos gadawyvetilebebi, romlebmac SeiZleba, daarRvios maTi uf-
lebebi da kanonieri interesebi.

axlad aRmoCenil garemoebaTa gamo saqarTvelos uzenaesi sasamarTlos sa-
moqalaqo saqmeTa palatis ganCinebis gauqmebisa da saqmiswarmoebis ganaxle-
bis Taobaze gancxadeba dakmayofilda, gauqmda saqarTvelos uzenaesi sasa-
marTlos samoqalaqo saqmeTa palatis ganCineba da ganaxlda saqmiswarmoeba
sssk-is 396-e muxlis safuZvelze sakasacio saCivris dasaSvebobis Semowmebis
etapidan.69

saqmis fabulis mixedviT, gansaxilvel SemTxvevaSi sasamarTlo moxelis aq-
tiT dasturdeba, rom darRveulia saapelacio sasamarTlos gadawyvetile-
bis momzadebis kanoniT dadgenil vada. amasTan, marTalia, ganmcxadeblis-
Tvis cnobili iyo dasabuTebuli gadawyvetilebis momzadebis kanoniT dad-
genili vadis darRvevis faqti, Tumca is garemoeba, rom saqmis masalebiT ar
dasturdeboda aRniSnuli, misTvis cnobili gaxda saqarTvelos uzenaesi sa-
samarTlos samoqalaqo saqmeTa palatis 2018 wlis 9 ivlisis ganCinebis Caba-
rebis Semdeg anu mocemuli saqmiswarmoebis dasrulebis Semdeg.

garda zemoaRniSnulisa, ganmcxadebeli uTiTebs, rom man 2018 wlis 15 maiss
gadawyvetilebis gasaCivrebis kanoniT dadgenili 21-dRiani vadis dacviT mi-
marTa saapelacio sasamarTlos gadawyvetilebis Cabarebis moTxovniT, Tum-
ca saapelacio sasamarTlom sssk-is 259-e muxliT dadgenili, mxarisaTvis ga-
dawyvetilebis aslis Cabarebis 3-dRiani vadis darRveviT, 2018 wlis 4 ivniss,
gaugzavna dasabuTebuli gadawyvetilebis asli.

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis
mixedviT, marTalia, „sasamarTlo ufleba“, gansakuTrebiT sasamarTlo-
sadmi wvdomis ufleba ar aris absoluturi da eqvemdebareba nagulisxmev
SezRudvebs, Tumca am SezRudvebma ar unda SezRudon mosarCelis sasa-
marTlosadmi xelmisawvdomoba im saxiT da im donemde, rom man gavlena
iqonios sasamarTlo uflebis arsze. SezRudvebi akmayofilebs adamianis
uflebaTa da ZiriTad TavisuflebaTa evropuli konvenciis me-6 muxlis
pirvel paragrafs mxolod maSin, Tu aqvs dasaxuli legitimuri mizani da
Tu aris daculi proporciuloba gamoyenebul saSualebasa da dasaxul

6 9 susg 26 noemberi, 2018, #a-3540-a-8-2018.
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mizans Soris (Liakopoulou v.Greece, 20627/04, §17, 2006, ECHR). adamianis ufle-
baTa evropuli sasamarTlos ganmartebiT, efeqturi sasamarTlo dacvis
ufleba gulisxmobs, samoqalaqo samarTalwarmoebis mxareebis SesaZleb-
lobas, gamoiyenon gasaCivrebis ufleba im momentidan, roca maT SeuZli-
aT efeqturad Seafason sasamarTlos gadawyvetilebebi, romlebmac SeiZ-
leba daarRvios maTi uflebebi da kanonieri interesebi. saqmeSi „giorgi
nikolaeviC mixailovi ruseTis winaaRmdeg“, adamianis uflebaTa evropulma
sasamarTlom daadgina, rom „sasamarTlom vadis SemzRudveli proceduru-
li norma iseTnairad ganmarta, rom xeli SeuSala momCivnis saCivris gamok-
vlevas, ris Sedegadac am ukanasknelis sasamarTlos efeqturi dacvis ufle-
ba dairRva“ (Georgiy Nikolayevich Mikhayliv v. Russia, 4543/04, §57, 2010, ECHR). ada-
mianis uflebaTa evropulma sasamarTlom saqmeSi „miragal eskolano da sxvebi
espaneTis winaaRmdeg“ daadgina, rom, rodesac sakiTxi exeba samarTlebrivi
sicxadis princips (Legal certainty), es ar aris ubralod samarTlebrivi normis
interpretaciis problema, aramed aSkara iyo proceduruli moTxovnis ara-
gonivruli konstruqcia, ramac gamoiwvia efeqturi sasamarTlo dacvis uf-
lebis darRveva. mxareebs unda SeeZloT gasaCivrebis uflebis gamoyeneba im
momentidan, roca maT ZaluZT efeqturad Seafason is tvirTi, romelsac akis-
rebT sasamarTlo gadawyvetileba. erovnuli sasamarTloebis mier procedu-
ruli wesis gansakuTrebiT mkacrma interpretaciam arasworad CamoarTva mom-
Civnebs TavianTi saCivrebis ganxilvisaTvis sasamarTlosadmi wvdomis ufleba
(Mirigall Escolano and Others v. Spain, 38366/97, §33, 2000, ECHR) (ix. saqarTvelos
uzenaesi sasamarTlos didi palatis 2014 wlis 30 dekembris ganCineba saq-
meze #as-1161-1106-2014).

zemoaRniSnulidan gamomdinare, sakasacio sasamarTlom miiCnia, rom saka-
sacio saCivris dasaSvebobis sakiTxze msjelobisas saapelacio sasamar-
Tlos mosamarTlis TanaSemwis aqtiT dadasturebuli garemoebis gaTva-
liswineba, rom dasabuTebuli gadawyvetileba momzadda dagvianebiT, sa-
sargeblo gavlenas iqoniebda sakasacio saCivris samarTlebriv bedze da
mis ganuxilvelad datovebas ar gamoiwvevda. Sesabamisad, arasworia gasa-
Civrebis vadis aTvlis sawyisad 2018 wlis 30 aprilis miCneva. mocemul Sem-
TxvevaSi, vinaidan dasturdeba, rom saapelacio sasamarTlos 2018 wlis 30 mar-
tis dasabuTebuli gadawyvetileba momzadda dagvianebiT 2018 wlis 4 ivniss,
romelic mxares Cahbarda 2018 wlis 5 ivniss, kanoniT dadgenili gasaCivrebis
21-dRiani vadis aTvla unda daiwyos 2018 wlis 6 ivniss, romelic amoiwura
2018 wlis 26 ivniss. dadgenilia, rom sakasacio saCivari wardgenilia 2018 wlis
25 ivniss. Sesabamisad, ganmcxadebels ar daurRvevia saapelacio sasamarTlos
gadawyvetilebis gasaCivrebis kanoniT gaTvaliswinebuli vada, rac, sssk-is
423-e muxlis pirveli nawilis „v“ qvepunqtis Tanaxmad, saqmiswarmoebis ganax-
lebis safuZvelia.
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6.2. sssk-is 426-e muxlis meoTxe nawilis imperatiuli normis Tavisebu-
reba isaa, rom igi ar iZleva normaSi mocemuli danawesisagan sxvag-
vari ganmartebis SesaZleblobas. masSi miTiTebuli qcevis wesi mxa-
reTaTvis Sesasruleblad savaldebuloa, amasTan, aRniSnuli nor-
miT ar aris gaTvaliswinebuli mocemuli vadis arc gagrZelebis, aR-
dgenisa da arc SeCerebis SesaZlebloba.

erT-erT saqmeze sakasacio sasamarTlom Seafasa saapelacio sasamarTlos
mier axlad aRmoCenil garemoebaTa gamo saqmiswarmoebis ganaxlebis moTxov-
niT wardgenili gancxadebis dauSveblad cnobis marTlzomiereba.70 kerZo sa-
Civris avtoris mosazrebiT, sasamarTlom ar gaiTvaliswina mis mier axal ga-
remoebebze miTiTeba, rac gasaCivrebuli gadawyvetilebis gauqmebis safuZ-
vlebs qmnida, amasTan, arasworad miiCnia gancxadeba vadis darRveviT war-
dgenilad.

sakasacio sasamarTlom kerZo saCivris avtoris pretenziebis Semowmebis miz-
niT miuTiTa sssk-is 421-e muxlis pirvel nawilze, romlis Tanaxmad, kanonier
ZalaSi Sesuli gadawyvetilebiT an ganCinebiT damTavrebuli saqmiswarmoe-
bis ganaxleba dasaSvebia mxolod maSin, rodesac arsebobs gadawyvetilebis
baTilad cnobis (sssk-is 422-e muxli) an axlad aRmoCenil garemoebaTa gamo
saqmiswarmoebis ganaxlebis Sesaxeb (423-e muxli) gancxadebis wanamZRvrebi.

sakasacio sasamarTlom aRniSna, rom miTiTebuli normis mixedviT, kanonier
ZalaSi Sesuli gadawyvetilebiT an ganCinebiT damTavrebuli saqmiswarmoe-
bis ganaxleba dasaSvebia mxolod kanoniT zustad gansazRvrul SemTxvevebSi.
axlad aRmoCenil garemoebaTa gamo saqmis warmoebis ganaxlebis safuZvlebi
mocemulia sssk-is 423-e muxlSi, romlis pirveli nawilis „v“ qvepunqtis Ta-
naxmad, kanonier ZalaSi Sesuli gadawyvetileba (ganCineba) SeiZleba gasaCiv-
rdes, axlad aRmoCenil garemoebaTa gamo, saqmiswarmoebis ganaxlebis moT-
xovniT, Tu mxarisaTvis cnobili gaxda iseTi garemoebebi da mtkicebulebe-
bi, romlebic adre rom yofiliyo wardgenili sasamarTloSi saqmis ganxilvis
dros, gamoiwvevda misTvis xelsayreli gadawyvetilebis gamotanas.

garda amisa, kanonmdebeli savaldebulod miiCnevs saqmiswarmoebis ganaxle-
bis moTxovniT wardgenil gancxadebaze saproceso vadebis dacvas da gancxa-
debis wardgenis erTTviani vadis aTvlas ukavSirebs im dRes, rodesac mxari-
saTvis cnobili gaxda gadawyvetilebis baTilad cnobisa da, axlad aRmoCe-
nil garemoebaTa gamo, saqmiswarmoebis ganaxlebis safuZvlebis arseboba (sssk
426-e muxli). aRniSnuli norma, amave dros, imperatiulad gansazRvravs, ax-
lad aRmoCenil garemoebaTa gamo, saqmiswarmoebis ganaxlebis Sesaxeb gancxa-
debis Setanis maqsimalur vadas da aRniSnuli safuZvliT moTxovnis wardge-
nas dauSveblad miiCnevs gadawyvetilebis kanonier ZalaSi Sesvlidan 5 wlis

7 0 susg 7 marti, 2018, # as-1560-1480-2017.
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gasvlis Semdeg (garda am kodeqsis 422-e muxlis pirveli nawilis „g“ qvepun-
qtiT da 423-e muxlis pirveli nawilis „z“ da „T“ qvepunqtebiT gaTvaliswine-
buli SemTxvevebisa _ piri, romlis uflebebsa da kanoniT gaTvaliswinebul
interesebs uSualod exeba miRebuli gadawyvetileba, ar iyo mowveuli saqmis
ganxilvaze; arsebobs adamianis uflebaTa evropis sasamarTlos kanonier Za-
laSi Sesuli gadawyvetileba (ganCineba), romelmac daadgina adamianis ufle-
baTa da ZiriTad TavisuflebaTa dacvis konvenciis an/da misi damatebiTi oq-
mebis darRveva am saqmesTan dakavSirebiT da dadgenili darRveva gadasasin-
ji gadawyvetilebidan gamomdinareobs; arsebobs gaerTianebuli erebis or-
ganizaciis adamianis uflebaTa komitetis, qalTa winaaRmdeg diskriminaci-
is yvela formis aRmofxvris komitetis, bavSvis uflebaTa komitetis, wame-
bis winaaRmdeg komitetis an rasobrivi diskriminaciis aRmofxvris komite-
tis (Semdgom _ komiteti) gadawyvetileba, romliTac am saqmesTan dakavSire-
biT dadgenil iqna komitetis damaarsebeli konvenciis darRveva da gadasa-
sinji gadawyvetileba am darRvevas efuZneba.

aRniSnuli imperatiuli normis Tavisebureba isaa, rom danawesisagan
sxvagvarad ver ganimarteba. masSi miTiTebuli qcevis wesi mxareTaTvis
Sesasruleblad savaldebuloa, amasTan, aRniSnuli normiT ar aris gaT-
valiswinebuli mocemuli vadis arc gagrZelebis, aRdgenisa da arc SeCe-
rebis SesaZlebloba (ix. susg saqme #as-427-399-a-2017, 23 ivnisi, 2017 weli;
saqme #as-1075-1008-2012, 10 seqtemberi, 2012 weli; saqme #as-730-1100-06, 26
Tebervali, 2007weli). normis imperatiuli xasiaTi xazs usvams im garemoe-
bas, rom kanonier ZalaSi Sesuli gadawyvetileba aris saboloo, rom igi sabo-
lood da Seuqcevadad adgens mxareTa Soris urTierTobebs. amasTan, amiT da-
culia ara mxolod mowinaaRmdege mxaris interesi, aramed nebismieri piris
kanonieri, samarTliani da safuZvliani ndoba kanonier ZalaSi Sesuli gadaw-
yvetilebis mimarT (susg saqme #as-1261-1181-2017;17 noemberi, 2017).

sssk-is 426-e muxlis me-4 nawiliT gansazRvruli 5-wliani xandazmulobis
vadis Taobaze saqarTvelos sakonstitucio sasamarTlom erT-erT saq-
meze ganmarta, rom igi warmoadgens aRmkveT vadas, romelic gvxvdeba ara
mxolod saqarTvelos kanonmdeblobaSi, aramed, rogorc kontinenturi
evropis, ise _ zogierT postsabWoTa qveynebis samarTlebriv sivrceSi.
sakmarisia, gauqmdes axlad aRmoCenil garemoebaTa gamo, saqmis ganaxle-
bis moTxovniT sasamarTlosadmi mimarTvis 5-wliani vada, rom dava da
konfliqti, sabolood, verasdros gadawydeba da Sedegad „procesis uk-
vdavebas“ miviRebT, rogorc sabWoTa kavSiris dros. kanonmdeblis mier
5-wliani imperatiuli vadis dadgeniT ispoba am uflebasTan dakavSire-
biT axali davis warmoSobis SesaZlebloba. sssk-is 426-e muxlis me-4 nawi-
liT gaTvaliswinebuli danawesi gamarTlebulia samarTalSi arsebuli
uflebrivi wesrigiT. ufleba, rogorc faseuloba, ar SeiZleba mudmivad,
ganusazRvrelad, saeWvoobis (saciloobis) xasiaTiT arsebobdes. Tuki ka-
nonmdebloba, axlad aRmoCenil garemoebaTa gamo, usasrulod dauSveb-
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da uflebis saeWvoobis SesaZleblobas, es TviT uflebis ideis sawinaaR-
mdego iqneboda da safuZvels gamoaclida samarTlebriv wesrigs. axlad
aRmoCenil garemoebaTa gamo saqmis ganaxleba warmoadgens gamonaklis
SemTxvevas. am gamonaklisis daSvebiT safrTxe ar unda Seeqmnas im zogad
wess, rom kanonier ZalaSi Sesuli sasamarTlo gadawyvetileba aris sa-
boloo, rom igi sabolood da Seuqcevadad adgens mxareTa Soris urTi-
erTobebs. vinaidan, uflebis Sesaxeb dava yovelTvis qmnis am uflebis ga-
nusazRvrelobas, sasamarTlo valdebulia, wertili dausvas aseT mdgo-
mareobas da gadawyvitos igi. dauSvebelia kanonier ZalaSi Sesuli sasa-
marTlo gadawyvetilebis mudmivad eWvqveS dayeneba, winaaRmdeg SemTxve-
vaSi, safuZveli gamoecleboda sasamarTlosadmi sandoobis varauds (sa-
qarTvelos sakonstitucio sasamarTlos 2003 wlis 30 aprilis gadawyve-
tileba saqmeze #1/3/161, `olRa sumbaTaSvili da igor xrapovi saqarTve-
los parlamentis winaaRmdeg“).

mocemul SemTxvevaSi, saqmis masalebiT dadgenilia, rom saqarTvelos uzena-
esi sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 23 seqtembris ganCi-
nebiT sakasacio saCivari darCa ganuxilvelad gasaCivrebis vadis gasvlis ga-
mo. Sesabamisad, amave dRes kanonier ZalaSi Sevida aRniSnul saqmeze Tbilisis
saapelacio sasamarTlos samoqalaqo saqmeTa palatis mier 2011 wlis 20 ap-
rils miRebuli gadawyvetileba, xolo saapelacio sasamarTlos kanonier Za-
laSi Sesuli gadawyvetilebis gauqmebisa da, axlad aRmoCenil garemoebaTa
gamo, saqmiswarmoebis ganaxlebis Taobaze gancxadeba mxarem sasamarTloSi
waradgina 2017 wlis 13 oqtombers. sakasacio palatam gaiziara saapelacio
sasamarTlos daskvna, rom ganmcxadebels darRveuli aqvs kanonier ZalaSi
Sesuli gadawyvetilebis gauqmebis Taobaze gancxadebis wardgenis sssk-is 426-
e muxlis me-4 nawiliT dadgenili maqsimaluri _ 5 wliani vada, rac misi moT-
xovnis ganuxilvelad datovebis safuZvels qmnida. xolo im pirobebSi, rode-
sac aRniSnuli daskvnis sawinaaRmdegod raime msjeloba mas arc sakasacio
sasamarTlosTvis ar warudgenia, sssk-is 410-e muxlis mixedviT, ar arsebobs
misi kerZo saCivris dakmayofilebis safuZveli.
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samarTlebrivi daskvna

saproceso vadebTan dakavSirebiT sasamarTlo praqtikis Seswavlam aCvena,
rom praqtikisTvis aqtualuria, ZiriTadad, gasaCivrebis vadebTan, samar-
Tliani sasamarTlos uflebis realizaciasTan dakavSirebuli sakiTxebi. va-
debis problema sainteresodaa komentirebuli uzenaesi sasamarTlos im gan-
CinebebSi, romlebic saapelacio saCivris ganuxilvelad datovebis Taobaze
saapelacio sasamarTlos ganCinebaze wardgenil kerZo saCivars, aseve, saka-
sacio saCivris warsadgenad gaSvebuli vadis an sakasacio an kerZo saCivarze
dadgenili xarvezis SemTxvevaSi miRebul ganCinebebs ukavSirdeba.

samarTlebriv daskvnaSi mocemulia sakasacio sasamarTlos ganmartebebi da
saintereso mosazrebebi samoqalaqo samarTalwarmoebaSi saproceso vadebis
gamoyenebasa da dacvasTan dakavSirebiT.

• adamianis uflebaTa evropuli sasamarTlos praqtikiT dadgenilia, rom
sasamarTlos xelmisawvdomoba SeiZleba, SezRudvas daeqvemdebaros. mi-
saRwevi miznis gaTvaliswinebiT ki, SezRudva proporciulobis princip-
Tan Tavsebadi unda iyos. strasburgis sasamarTlos precedentuli sa-
marTali legitimuri miznisa da dasabalansebeli interesebis mraval mi-
TiTebas Seicavs. golderis saqmis Semdeg, evropulma sasamarTlom Tan-
mimdevruli sasamarTlo praqtikiT daadgina, rom saxelmwifos mxridan
mogvarebas saWiroebs sasamarTlos xelmisawvdomobis ufleba, romelic,
sazogadoebisa da individebis saWiroebidan gamomdinare, SeiZleba dro-
isa da adgilis mixedviT gansxvavebuli iyos („golderi gaerTianebuli
samefos winaaRmdeg“, saqme #4451/70).71

• saproceso kodeqsiT dadgenili mowesrigeba, romelic imperatiulad ad-
gens formalur wesebsa da vadebs, savaldebuloa ara mxolod mxareebi-
saTvis, aramed sasamarTlosaTvisac da am regulaciebis Secvla an gan-
sxvavebuli interpretacia mxareTa nebaze damokidebuli ver iqneba.72

uzenaesi sasamarTlos praqtikaSi mravlad gvxvdeba saqmeebi, roca war-
dgenili sakasacio saCivari an kerZo saCivari ganuxilvelad rCeba sasa-
marTlos mier xarvezis Sesavsebad dadgenili vadis moxedviT xarvezis
gamousworeblobis gamo.73

7 1 susg 26 oqtomberi, 2018, # as-1301-2018.
7 2 susg 9.10.2018, #as-1220-2018, 1 noemberi, 2019, #as-1186-2019, 21 maisi, 2020, #as-1670-2019.
7 3 susg-ebi: 11 Tebervali, 2016, #as-4-4-2016, mravalTa Soris: 5 Tebervali, 2016, #as-28-28-

2016, 15 Tebervali, 2016, #as-44-44-2016, 29 Tebervali, 2016, #as-88-84-2016, 24 marti, 2016,
#as-126-122-2016, 4 marti, 2016, #as-131-127-2016, 11 marti, 2016, #as-174-169-2016, 7 aprili,
2016, #as-226-216-2016, 11 aprili, 2016, #as-232-221-2016, 14 aprili, 2016 #as-248-236-2016,
16 Tebervali, 2017, #as-98-92-2017, 13 marti, 2017, #as-146-138-2017, 23 ivlisi, 2019,  #as-
1072-2019, 9 seqtemberi, 2019, #as-1104-2019, 10 ianvari, 2020, #as-1159-2019, 6 ianvari,
2020, #as-1616-2019, 14 Tebervali, 2020, #as-5-2020, #as-1457-2019, 6 Tebervali, 2020
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• xSirad mxare iTxovs xarvezis Sesavsebad dadgenili vadis Sevsebas ara er-
Txel, aramed _ orjer da metjer. sakasacio sasamarTlom ganmarta ra
sssk-is 64-e muxlis danawesi, aRniSna, rom sasamarTlom SeiZleba, sap-
roceso vada gaagrZelos mxaris TxovniT an sakuTari iniciativiT,
dispoziciuria da sasamarTlo am sakiTxis gadawyvetisas xelmZRva-
nelobs saproceso vadis gagrZelebis msurveli mxaris mier Suamdgom-
lobaSi miTiTebuli mizezis dasabuTebis sarwmunoobiTa da safuZvli-
anobiT.

• sasamarTlom miuTiTa, rom samoqalaqo samarTalwarmoeba xorciel-
deba mxareTa Tanasworobis principis dacviT (sssk-is muxli 5), ro-
desac Tanabrad unda iyos gaTvaliswinebuli davis orive mxares myo-
fi subieqtebis interesebi, swored am mizniTaa dawesebuli saqmis gan-
xilvis vadebi, raTa marTlmsajulebis ganxorcielebis gaWianurebiT
ar Seilaxos im modave piris uflebebi, romelic maT sasamarTlo we-
siT dacvas moiTxovs.

• kasatorma xarvezi dadgenili vadis gasvlis Semdeg Seavso, ris gamoc
sakasacio sasamarTlom saCivari ganuxilvelad datova.

• sakasacio sasamarTlom sakasacio saCivari, gasaCivrebis vadis gas-
vlis safuZvliT, warmoebaSi miRebis Semdeg ganuxilvelad datova.74

• gasaCivrebis vadis denis aTvlis wesTan dakavSirebiT saqarTvelos
uzenaesi sasamarTlos didma palatam ganmarta, rom sssk-is 2591 mux-
liT dadgenili wesi amave kodeqsis me-60 muxlis me-2 nawilis danawes-
Tan erToblivad adgens gasaCivrebis uflebis warmoSobisa da am va-
dis denis dasawyiss. sssk-is me-60 muxlis me-2 nawilis Tanaxmad, wlebiT,
TveebiT an dReebiT gamosaTvleli saproceso vadis dena iwyeba im kalen-
daruli TariRis an im movlenis dadgomis momdevno dRidan, romliTac
gansazRvrulia misi dasawyisi.

sakasacio palatam ganmarta, rom sssk-is 2591 muxliT dadgenilia Sesasru-
leblad savaldebulo wesi, romliTac gasaCivrebis msurvel mxares aqvs
ara ufleba, aramed valdebuleba, Caibaros gasasaCivrebeli gadawyveti-
leba. am valdebulebis Seusrulebloba ki, aisaxeba mxaris mier gadawyveti-
lebis gasaCivrebis wesze.

5 marti, 2020, #as-12-2020,  27 maisi, 2020, #as-44-2020, 25 Tebervali, 2020, #as-72-2020, 25
Tebervali, 2020, #as-85-2020, 16 marti, 2020, #as-152-2020, 11 maisi, 2020, #as-159-2020, 11
maisi, 2020, #as-210-2020, 28 ivlisi,  2020, #as-302-2020, 22 ivlisi, 2020, #as-370-2020, 14
seqtemberi, 2020, #as-530-2020, 6 ivlisi, 2020,  #as-551-2020,  19 maisi, 2020, #as-1806-
2019,   27 marti, 2020, #as-182-2020, 3 ivnisi, 2020, #as-281-2020, 19 ivnisi, 2020, #as-326-
2020, 21 ivlisi, 2020, #as-1087-2019, 26 Tebervali, 2020, #as-1755-2019, 6 ianvari, 2020,
#as-1909-2018.

7 4 susg 22 ivnisi, 2016, #as-517-494-2016.
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• mxarem sasamarTloSi droulad gamocxadebis sssk-is 2591-e muxlis
pirveli nawiliT dakisrebuli valdebuleba Seasrula, Tumca mas dad-
genil vadaSi gadawyvetileba ar Cahbarebia, rac qmnis im prezumfciis
daSvebis safuZvels, rom sasamarTlos ar hqonda momzadebuli dasa-
buTebuli gadawyvetileba kanoniT gansazRvruli vadis dacviT.75

• sakasacio sasamarTlom daakmayofila apelantis kerZo saCivari da
saqme saapelacio saCivris dasaSvebobis Semowmebis stadiidan xelax-
la gansaxilvelad daubruna imave sasamarTlos, vinaidan sasamarTlo
moxelis mier gacemuli weriliT dadasturda, rom sasamarTlos da-
sabuTebuli gadawyvetileba kanoniT dadgenili vadis Tanaxmad ar
momzadda.

• sakasacio sasamarTlom aRniSna, rom kanoniT dadgenil vadaSi dasabuTe-
buli gadawyvetilebis aslis misaRebad sasamarTloSi mxaris gamoucxa-
deblobis SemTxvevaSi, ivaraudeba, rom dasabuTebuli gadawyvetileba
sasamarTlom droulad moamzada. am varaudis gaqarwylebis mtkice-
bis tvirTi ki ekisreba im pirs, vinc asaCivrebs sasamarTlos gadaw-
yvetilebas. yovelgvari eWvi wydeba mxaris sasargeblod.

• sssk-is 2591-e muxli iTvaliswinebs mxaris valdebulebas gadawyvetile-
bis sarezolucio nawilis gamocxadebidan ara uadres me-20 da araugvia-
nes 30-e dRisa gamocxaddes sasamarTloSi gadawyvetilebis Casabareblad.
amave dros, aRniSnuli muxli iTvaliswinebs sasamarTlos valdebu-
lebas, zemoaRniSnul vadaSi mzad hqondes dasabuTebuli gadawyveti-
leba. sasamarTlos evaleba mxaris mimarTvis SemTxvevaSi, kanoniT
dadgenil dros, dauyovnebliv Caabaros mas gadawyvetileba da am val-
debulebis Seusrulebloba mxaris pasuxismgeblobis safuZveli ver
gaxdeba.76

analogiur saqmeSi sakasacio palatam udavod miiCnia, rom dasabuTebu-
li gadawyvetilebis mxarisaTvis Cabarebis 20-30 dRiani vada sasamarTlos
braliTaa darRveuli. palatam miiCnia, rom saproceso wesebi unda gani-
martos mxaris sasargeblod, miT ufro, rodesac misma warmomadgenelma
droulad ar miiRo garkveuli zomebi. amasTanave, saproceso wesebis sa-
pirispiro ganmarteba, sakasacio sasamarTlos mosazrebiT, saapelacio
samarTalwarmoebaze uaris dausabuTeblad gacxadebasa da samarTliani
sasamarTlos uflebis darRvevas ganapirobebs.77

sakasacio sasamarTlom araerT gadawyvetilebaSi /ganCinebaSi ganmarta, rom
„2591 muxli, erTi mxriv, adgens mxaris valdebulebas, miTiTebul vadaSi sasa-

7 5 susg 23 ivnisi, 2017, # as-413-386-2017.
7 6 susg 10 maisi, 2016,  #as-239-227-2016.
7 7 susg 28 ivlisi, 2017, #as-863-806-2017.
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marTloSi gamocxaddes gadawyvetilebis misaRebad (garda imave muxlis meo-
re nawiliT gaTvaliswinebuli gamonaklisebisa), xolo, meore mxriv, iTvalis-
winebs sasamarTlos valdebulebas, imave vadaSi mzad hqondes dasabuTebuli
gadawyvetileba mxarisaTvis gadasacemad. im SemTxvevaSi, Tu sasamarTlo ver
uzrunvelyofs dasabuTebuli gadawyvetilebis Cabarebas am vadaSi, es gare-
moeba mxaris pasuxismgeblobis safuZveli ver gaxdeba da vadis aTvla gadaw-
yvetilebis Cabarebidan daiwyeba“ (susg as- 1424-1344-2017, 16.01.2018, susg-
ebs: #as-1371-1291-2017, 12.01.2017; #as-1061-981-2017, 07.12.2017; #as-1243-
1163-2017, 06.12.2017; #as-978-910-2017, 01.12.2017; #as-1021-941-2017,
14.11.2017; #as-1288-1208-2017, 23.10.2017).

• erT-erT saqmeSi sakasacio sasamarTlom aRniSna, rom sasamarTlos
umoqmedoba gamoricxavs saqmeSi warmodgenili sxdomis mdivnis mier
Sedgenili aqtis gaziarebis SesaZleblobas, rom dasabuTebuli gadaw-
yvetileba momzadda kanoniT dadgenili vadis dacviT, radganac alo-
gikuria sasamarTloSi gamocxadebul mxares werilobiTi moTxovnis
SemTxvevaSi ar gadaeces gadawyvetileba misi gansazRvruli vadis dac-
viT momzadebis SemTxvevaSi.78

• sakasacio sasamarTlom miiCnia, rom saapelacio sasamarTlom aras-
worad ganmarta sssk-is 259 (1) muxli da SeuzRuda mxares sasamarTlos
xelmisawvdomobis ufleba, ar gadasca ra pirveli instanciis gadaw-
yvetilebis asli, romelic mas, sasamarTlosadmi mimarTvis miuxeda-
vad, ar Cahbarebia.79

• sasamarTlom miiCnia, rom apelantis mimarT darRveulia „adamianis
uflebaTa da TavisuflebaTa dacvis“ evropuli konvenciis me-6 mux-
liT garantirebuli sasamarTlo xelmisawvdomobis ufleba. sakasa-
cio sasamarTlom aRniSna, rom sssk-is me-2 muxlis me-2 nawilis Tanaxmad,
gancxadebis miRebasa da saqmis ganxilvaze uaris Tqma sasamarTlos SeuZ-
lia mxolod am kodeqsiT dadgenili safuZvlebiTa da wesiT. amave kodeq-
sis 368-e muxlis me-5 nawili, marTalia, qmnis saapelacio samarTalwarmo-
ebis ganxorcielebaze uaris Tqmis SesaZleblobas, Tumca norma ar SeiZ-
leba, ganimartos mxaris saproceso uflebebis sazianod.

• sakasacio sasamarTlom ganmarta, rom sssk-is 259-e muxli adgens, rom mxa-
reebs, TavianTi gancxadebis safuZvelze, gadaecemaT sasamarTlos gadaw-
yvetilebis aslebi araugvianes 3 dRisa gancxadebis Semotanidan. gadaw-
yvetilebis aslebs xels awers sasamarTlos kancelariis mdivani da us-
vams sasamarTlos beWeds, Tumca es norma ar unda ganimartos imgvarad,
rom gadawyvetilebis aslis gadacema mxolod pirveli instanciis sasa-

7 8 susg 22 Tebervali, 2019, #as-1845-2018.
7 9 susg 31 marti, 2017, #as-54-50-2017.
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marTlos valdebulebaa da im viTarebaSi, rodesac saqme saapelacio sa-
samarTlos warmoebaSia, mas ekrZaleba pirveli instanciis sasamarTlos
mier miRebuli, dasabuTebuli gadawyvetilebis aslis misTvis Cabarebis
Taobaze mxaris Suamdgomlobis dakmayofileba. normis amgvari ganmar-
teba ewinaaRmdegeba mxaris garantirebul SesaZleblobas, isargeblos sa-
samarTlos xelmisawvdomobis uflebiT.

• sakasacio sasamarTlom saapelacio saCivris wardgenis vada ar miiCnia
darRveulad, im safuZvliT, rom apelantis xelwerili miiCnia, ara dasa-
buTebuli gadawyvetilebis Cabarebis damadasturebel, aramed, gadawyve-
tilebis sarezolucio nawilis mxarisaTvis gadacemis faqtis damadas-
turebel mtkicebulebad.80

• sakasacio sasamarTlom gaiziara warmomadgenelTan saxelSekrulebo ur-
TierTobis Sewyvetis Taobaze kerZo saCivris avtoris pozicia da sapro-
ceso wesis daucvelobis (sssk-is 99-e muxli) miuxedavad, saapelacio sa-
Civris Setanis vada gasulad ar miiCnia.81

• sakasacio palatam faqtebis erToblivad SefasebiT (apelantis mier ga-
dawyvetilebis Cabarebis TxovniT sasamarTlosaTvis mimarTva, yofili
warmomadgenlis werilobiTi ganmarteba) gaiziara warmomadgenelTan sa-
xelSekrulebo urTierTobis Sewyvetis Taobaze kerZo saCivris avtoris
pozicia da, miuxedavad saproceso wesis daucvelobisa, miiCnia, rom gan-
saxilvel SemTxvevaSi, igi kerZo saCivris dakmayofilebaze uaris Tqmis
safuZveli ver gaxdeba, radganac, sssk-is 2591 muxlis Tanaxmad, gasaCiv-
rebis msurvel mxares ara ufleba, aramed valdebuleba aqvs, Caibaros ga-
sasaCivrebeli gadawyvetileba. am wesisagan gamonaklisi daSvebulia da
kanoni sasamarTlos udgens valdebulebas, sssk-is 70-e-78-e muxlebis moT-
xovnaTa dacviT Caabaros gadawyvetileba im mxares, romelic amave ko-
deqsis 46-e muxlis subieqtebi arian an patimrebi da ar hyavT warmomadge-
neli (ix. sssk-is 2591.2 muxli). mocemul SemTxvevaSi, udavoa, rom mopasuxe
arcerT zemoxsenebul moTxovnas ar akmayofilebda, Sesabamisad, saer-
Tod gaurkveveli rCeba, raionuli sasamarTlos moqmedeba sakuTari ini-
ciativiT gadawyvetilebis gagzavnis Taobaze ra saproceso wess emyare-
boda. am darRvevis Sedegad ki, sakasacio palatam, savaraudod, miiCnia,
rom apelanti, Tuki Tavad Caibarebda gadawyvetilebas, mas sssk-is 99-e
muxliT garantirebuli uflebiT sargeblobis faqtis Sesaxeb SesaZleb-
loba eqneboda, ecnobebina sasamarTlosaTvis.

• erT-erT saqmeSi, sasamarTlom aRniSna, rom im pirobebSi, rodesac sasa-
marTlo mxares aZlevda xarvezis etapobrivad Sevsebis SesaZleblobas,

8 0 susg 17 marti, 2017, #as-126-118-2017.
8 1 susg 24 marti, 2017, #as-157-147-2017.
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xolo apelanti yovel jerze ixdida dakisrebuli Tanxis nawils da, sabo-
lood, 1866 laridan mas gadasaxdeli darCa mxolod 266 lari (man jamu-
rad gadaixada dakisrebuli Tanxis umetesi, daaxloebiT 85 procenti),
saapelacio sasamarTlos mier gamoyenebuli zoma _ xarvezis Seuvseblo-
bis gamo saapelacio saCivris ganuxilvelad datoveba iyo arapropor-
ciuli saSualeba, romelic ar Seesabameboda dasaxul mizans _ sasa-
marTlos xelmisawvdomobis uzrunvelyofas.82

saapelacio palatas SeeZlo, emsjela ufro nakleb radikaluri zomis, sssk-
is 48-e muxlis Sesabamisad, saqmis ganxilvis dasrulebamde apelantisaTvis
darCenili Tanxis gadaxdis gadavadebis gamoyenebaze.

sakasacio sasamarTlom miuTiTa, rom saqarTvelos konstituciis 42-e mux-
liT aRiarebulia uflebis sasamarTlo wesiT dacvis sayovelTao principi,
Tumca igi ar aris absoluturi da eqvemdebareba SezRudvas. Tavis mxriv, Sez-
Rudva legitimuria, Tu igi kanoniT pirdapir gaTvaliswinebul safuZvels
emyareba. amgvar safuZvels warmoadgens „saxelmwifo baJis Sesaxeb“ saqarTve-
los kanoni, romlis pirveli muxlis Tanaxmad, saxelmwifo baJi aris saqar-
Tvelos biujetSi Senatani, romelsac ixdian fizikuri da iuridiuli pirebi
saxelmwifos mier maTi interesebis Sesabamisi iuridiuli moqmedebebis Ses-
rulebisaTvis da saTanado sabuTebis gacemisaTvis. amave kanonis me-2 muxlis
pirveli punqtiT ki gansazRvrulia saxelmwifo baJis gadamxdeli subieqte-
bi da gaTvaliswinebulia, rom saxelmwifo baJis gadamxdelebi arian fiziku-
ri da iuridiuli pirebi, romelTa interesebidan gamomdinarec specialu-
rad rwmunebuli dawesebulebebi asruleben iuridiul moqmedebebs da gasce-
men Sesabamis sabuTebs. Tavis mxriv, sssk-is 52-e muxlis pirveli winadadebiT
gansazRvrulia, rom sasamarTlo xarjebi (saxelmwifo baJi da saqmis ganxil-
vasTan dakavSirebuli xarjebi), kanoniT gaTvaliswinebuli SemTxvevebis gar-
da, winaswar Seaqvs im mxares, romelmac Sesabamisi saproceso moqmedebis Ses-
ruleba moiTxova. sasamarTlos xelmisawvdomobis sayovelTao uflebiT sar-
geblobis zemoxsenebuli sakanonmdeblo SezRudvisagan arsebobs gamonakli-
sic, Tumca ar aris absoluturi. mxaris mimarT garkveuli SeRavaTis gamoye-
nebis sakiTxi, kanoniT imperatiulad gansazRvruli winapirobebis garda
(sssk-is 46-e muxli, „saxelmwifo baJis Sesaxeb“ saqarTvelos kanonis me-5 mux-
li), sasamarTlos SexedulebiT wydeba, rodesac sasamarTlo sakiTxs e.w „pro-
porciulobis testis“ gamoyenebiT afasebs. am dros sasamarTlo ikvlevs
mxaris qonebriv mdgomareobas (romelic pirdapir da utyuar mtkicebule-
bebs emyareba) da darRveuli uflebis dacvis interess. amgvari sagamonakli-
so wesi dadgenilia saproceso kanonmdeblobiT, kerZod, piris uflebis Sez-
Rudvasa da saxelmwifo interess Soris samarTlian balanss adgens samoqala-
qo saproceso kodeqsi (ssk-is 47-e muxlis pirveli nawili, romlis moqmedebac

8 2 susg 6 aprili, 2017,  # as-66-62-2017.
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vrceldeba mxolod fizikuri pirebis mimarT, agreTve, ssk-is 48-e muxlis pir-
veli nawili, romelic Tanabrad vrceldeba rogorc fizikuri, ise iuridiu-
li pirebis mimarT). kanonmdeblobiT dadgenili da gaTvaliswinebuli gamo-
naklisebi (saxelmwifo baJis gadaxdisagan gaTavisufleba, misi odenobis Sem-
cireba an gadaxdis gadavadeba) dasaSvebia mxolod qonebrivi mdgomareobis
utyuarad dadasturebis SemTxvevaSi, kerZod, Suamdgomlobis avtori mxare
valdebulia, sasamarTlos winaSe, sssk-is 102-e muxlis me-3 nawiliT dadgeni-
li wesiT, saTanado mtkicebulebebis wardgenis gziT daadasturos mZime qo-
nebrivi mdgomareoba, raTa sasamarTlos gauCndes myari Sinagani rwmena, rom
mxares ar SeuZlia, gadaixados saxelmwifo baJi da swored kanoniT gaTvalis-
winebuli SeRavaTebis gamouyenebloba gamoiwvevs sadavod miCneuli ufle-
bis sasamarTlos wesiT dacvis realizebis SezRudvas modave mxaris mimarT.
ama Tu im mxaris mimarT raime SeRavaTis gavrcelebisas, sasamarTlom mxare-
Ta Tanasworobis principis dacviT unda gaiTvaliswinos meore mxaris inte-
resebi da gansaxilveli Suamdgomlobis safuZvlianobisa da meore mxaris in-
teresebis balansis safuZvelze unda gadawyvitos miTiTebuli sakiTxi, raTa
dausabuTeblad ar Seilaxos meore mxaris uflebebi.

amasTan, cxadia, nebismieri SezRudva unda iyos „adamianis uflebaTa da Ta-
visuflebaTa evropuli konvenciis“ me-6 muxlTan Sesabamisi. gasaTvaliswi-
nebelia isic, rom „ar arsebobs ufleba ufaso sasamarTlo procedurebze“.
adamianis uflebaTa evropuli sasamarTlos ganmartebiT, sasamarTlosadmi
xelmisawvdomobis ufleba ar aris absoluturi da igi SeiZleba, daeqvemdeba-
ros SezRudvebs; aRniSnuli gamomdinareobs im daskvnidan, rom sasamarTlos
xelmisawvdomobis ufleba Tavisi bunebiT eqvemdebareba saxelmwifo regu-
lirebas; regulacia SeiZleba, gansxvavdebodes droisa da adgilis mixedviT,
sazogadoebisa da individebis resursebisa da saWiroebebis safuZvelze (ix.
Golder v. The United Kingdom, # 4451/70. §32. 21 Tebervali, 1975 weli). Tumca,
aRsaniSnavia, rom SezRudvam sasamarTlos xelmisawvdomobis ufleba ar unda
Seamciros imdenad an im farglebiT, rom dairRves ZiriTadi uflebis arsi
(ix. Ashingdane v. The United Kingdom, # 8225/78, 28 maisi, 1985 weli). samoqala-
qo samarTalwarmoebis dawyebisTvis xarjebis gadaxdis moTxovna ar SeiZleba
miCneul iqnes sasamarTloze xelmisawvdomobis uflebis SezRudvad da kon-
venciis me-6 muxlis pirvel paragrafTan Seusabamod (ix. Weissman and Others
v. Romania, #63945/00, §34, 35, 24 maisi, 2006 weli). aseTi xarjebis gonivrulo-
ba unda Sefasdes mocemuli saqmis konkretuli garemoebebis gaTvaliswine-
biT, maT Soris, momCivnis unari, gadaixados is da sasamarTlo procesis eta-
pi, romelzedac vrceldeba aseTi SezRudva. ufro metic, SezRudva sasamar-
Tlo mimarTvaze Seesabameba konvenciis me-6 muxlis pirvel paragrafs mxo-
lod im SemTxvevaSi, Tu is emsaxureba kanonier mizans da arsebobs gonivruli
urTierTdamokidebuleba proporciulobis gamoyenebul saSualebebsa da da-
saxul mizans Soris (ix. safexburTo klubi „mretebi“ saqarTvelos winaaR-
mdeg, #38736/04, §41, 30 ianvari, 2008 weli).
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sakasacio palatam miiCnia, rom saapelacio sasamarTlom ver SeZlo, daecva
samarTliani balansi, erTi mxriv, sasamarTlo xarjebis gadaxdis uzrunvel-
yofasTan dakavSirebiT saxelmwifo interessa da, meore mxriv, momCivnis in-
teresebs Soris, daemtkicebina Tavisi saCivris samarTlianoba sasamarTlos
gziT, rac gasaCivrebuli ganCinebis gauqmebisa da saapelacio saCivris da-
saSvebobis ganxilvis stadiidan saqmis xelaxla gansaxilvelad dabrunebis
safuZvelia.

• sakasacio sasamarTlom miiCnia, rom xarvezis ganCineba saapelacio
palatas unda gaegzavna ara saTanado uflebamosilebis armqone meo-
re warmomadgenlisaTvis, aramed Tavad mosarCelisaTvis. Sesabamisad,
xarvezis dadgenis Taobaze saapelacio sasamarTlos ganCineba Cahbar-
da arauflebamosil pirs da aRniSnuli Cabarebidan xarvezis gamos-
worebis vadis aTvla saCivris ganuxilvelad datovebas ver gamoiw-
vevs.83

• sasamarTlom erT-erT saqmeze,84 sadac mxarem gadaixada rogorc sa-
xelmwifo baJi, ise _ waradgina saapelacio saCivari, Tumca Tavad Ses-
ruleba iyo xarveziani (saapelacio saCivari Seicavda Sinaarsobriv
xarvezs), sssk-is 368-e muxlis me-7 nawilis gamoyeneba araSesabamisad
miiCnia da aRniSna, rom sasamarTlo uflebamosili iyo, exelmZRvane-
la maT Soris saproceso samarTlis im zogadi danawesebiT, romlebic
saproceso vadebis sakiTxs agvarebs ( sssk-is 64-e muxli), e.i. Tavisi
iniciativiT unda gaegrZelebina saproceso vada.

sakasacio sasamarTlos miTiTebiT, adamianis uflebaTa da TavisuflebaTa
dacvis evropuli konvenciis me-6 muxli uzrunvelyofs samarTliani sasamar-
Tlos uflebas, romelic Sinaarsobrivad analogiuri saxiTaa reglamenti-
rebuli saqarTvelos konstituciis 21-e muxlSi. Tavad samarTliani sasamar-
Tlos koncefcia warmoadgens ara mxolod formalur danawess saqmis samar-
Tlian ganxilvaze, aramed _ moicavs iseT farTo elementebsac, rogoricaa,
magaliTad, sasamarTlo xelmisawvdomoba. Tavad sasamarTlo xelmisawvdo-
moba ar warmoadgens absolutur uflebas da igi SeiZleba, eqvemdebarebodes
SezRudvebs, Tumca SezRudva gamarTlebulia mxolod im SemTxvevaSi, Tu le-
gitimur safuZvels emyareba da aucilebelia demokratiul sazogadoebaSi,
anu SezRudva unda iyos dasaxuli miznis proporciuli da Tavad am miznis
miRwevis saukeTeso saSualeba. marTalia, xarvezis gamousworeblobis gamo
saapelacio saCivris ganuxilvelad datoveba warmoadgens legitimurs, ram-
denadac igi pirdapira wesrigdeba sssk-is 368-e muxlis me-5 nawiliT da emsa-
xureba kidevac swrafi da efeqturi marTlmsajulebis mizans, Tumca, ro-
gorc xsenebuli norma, ise-am muxlis me-7 nawili (saapelacio saCivarze xar-

8 3 susg 14 ivlisi, 2017, #as-800-749-2017.
8 4 susg 15 Tebervali, 2018, #as-143-143-2018.
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vezis Sesavsebad saapelacio sasamarTlos mier daniSnuli vada sasamarTlom
SeiZleba gaagrZelos mxolod mxareTa TxovniT) unda ganimartos saqmis ma-
salebTan mWidrod.

• saapelacio saCivris wardgenis saproceso vadis darRvevis mizezis
gadacilebis nawilSi mxares arasworad daudginda xarvezi da am moT-
xovnis Seusrulebloba arasworad daedo safuZvlad saapelacio sa-
Civris ganuxilvelad datovebas.85

araTu saapelacio samarTalwarmoebis, aramed saqmis ganxilvis arcer-
Ti instanciis wesebiT ar iqmneba SesaZlebloba, sasamarTlom daadgi-
nos xarvezi da mxares mosTxovos gadawyvetilebis gasaCivrebis sapro-
ceso vadis darRvevis mizezis ganmarteba, radganac, Tuki mosamarTle
daaskvnis, rom gasaCivrebis saproceso vada darRveulia, miuxedavad am
vadis darRvevis sapatio mizezis arsebobisa, valdebulia, saCivari da-
tovos ganuxilvelad, radganac amave kodeqsis 59-e muxlis me-4 nawili
imperatiulad adgens, rom sasamarTlo gadawyvetilebebisa da ganCine-
bebis gasaCivrebis kanoniT gansazRvruli vadebis gagrZeleba an aRdge-
na dauSvebelia.

sakasacio palatam ganmarta, rom saapelacio/sakasacio saCivris wardgenis
vadiT SezRudva swrafi marTlmsajulebis princips emyareba, Tumca es vada
sasamarTlos mxridan yovelTvis zedmiwevniT unda iqnes Seswavlili, raTa
dausabuTeblad ar SeizRudos amave kodeqsis me-2 muxliT, aseve, adamianis
uflebaTa da TavisuflebaTa dacvis evropuli konvenciis me-6 muxliT ga-
rantirebuli samarTliani sasamarTlos ufleba, amasTanave, sasamarTlos
mxridan sakiTxis zusti analizi uzrunvelyofs mogebuli mxaris interese-
bis dacvasac, rac gonivruli proporciaa SejibrebiTobis principidan ga-
momdinare (sssk-is me-4 muxli).

sakasacio palatis mosazrebiT, dauSvebelia, mxares waerTvas marTlmsaju-
lebis xelmisawvdomobis ufleba iseT viTarebaSi, rodesac saqmis masalebis
analiziT ar iqmneba ualternativo daskvnis safuZveli imisa, rom Tavad mxa-
rem daarRvia esa Tu is saproceso moqmedeba.

• sakasacio palatam miiCnia, rom saapelacio sasamarTlom ver SeZlo,
daecva samarTliani balansi, erTi mxriv, sasamarTlo xarjebis gadax-
dis uzrunvelyofasTan dakavSirebiT saxelmwifo interessa da, meo-
re mxriv, momCivnis interesebs Soris _ daemtkicebina Tavisi saCiv-
ris samarTlianoba sasamarTlos gziT.86

sakasacio palatam aRniSna, rom, radgan xarvezis dadgenis Sesaxeb ganCineba-

8 5 susg 4 maisi, 2018, #as-282-282-2018.
8 6 susg 21 noemberi, 2018, #as-1022-2018.
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Si miTiTebuli ar yofila apelantis mier gadasaxdeli saxelmwifo baJis ode-
noba da apelants Tavad unda ganesazRvra igi, am ukanasknels, misi arasworad
gansazRvris SemTxvevaSi, unda miscemoda Secdomis gamosworebis SesaZleb-
loba, kerZod, sasamarTlos, imis gaTvaliswinebiT, rom saapelacio saCivri-
dan irkveoda davis sagnis Rirebuleba, apelantisaTvis unda ganemarta Tu
ra odenobis saxelmwifo baJis gadaxda iyo saWiro xarvezis srulad Sevsebi-
saTvis.

• sakasacio sasamarTlom ar daakmayofila kerZo saCivari, saapelacio
sasamarTlos ganCinebaze saapelacio saCivris ganuxilvelad dato-
vebis Sesaxeb, xarvezis gamousworeblobis gamo, im safuZvliT, rom
apelantma gadaixada baJi, magram gvian waradgina sasamarTloSi.87

• sakasacio palatam apelantis kerZo saCivari ar daakmayofila saape-
lacio saCivris wardgenisTvis dadgenili vadis gasvlis gamo, vinai-
dan apelants kanoniT dadgenil vadaSi dasabuTebuli ganCinebis as-
lis misaRebad saqalaqo sasamarTloSi gamocxadebis valdebuleba ar
Seusrulebia. mxolod mxaris ganmarteba, rom igi telefoniT ukav-
Sirdeboda mosamarTlis TanaSemwes da igebda ganCinebis momzadebis
Sesaxeb, zemoT miTiTebuli kanonis danawesis Sesrulebad ver CaiT-
vleba, vinaidan mxares dasabuTebuli ganCinebis Cabarebis moTxov-
niT sasamarTlosaTvis werilobiT ar miumarTavs.88

analogiurad ar daakmayofila sakasacio sasamarTlom kerZo saCivari sa-
apelacio sasamarTlos ganCinebaze, romliTac, gasaCivrebis vadis gas-
vlis gamo, saapelacio saCivari ganuxilvelad iqna datovebuli.

sasamarTlom ar gaiziara apelantis ganmarteba, rom igi kanonis moTxov-
naTa dacviT gamocxadda sasamarTloSi, vinaidan mxares dasabuTebuli ga-
dawyvetilebis Cabarebis moTxovniT sasamarTlosaTvis werilobiT ar mi-
umarTavs. sakasacio sasamarTlom ganmarta, rom sasamarTlo gadawyvetile-
bis gasaCivrebis msurveli mxare, romelic sasamarTlo gadawyvetilebis ga-
mocxadebas daeswro da aRniSnuli momentidan me-20-30-e dReebSi gamocxadda
sasamarTloSi dasabuTebuli gadawyvetilebis misaRebad, Tumca ver Caibara
igi sasamarTlos mxridan gadawyvetilebis vadaSi moumzadeblobis gamo, uf-
lebamosilia, werilobiTi moTxovniT mimarTos aRniSnul sasamarTlos.
mas Semdeg, rac sasamarTlo kancelariaSi aisaxeba amgvari werilobiTi
ganacxadi, sasamarTlo movalea, Sesabamisma moxelem mxaris moTxovnas
upasuxos, rom dasabuTebuli gadawyvetileba mzad ar aris. am momenti-
dan mxare Tavisufldeba sasamarTloSi gamocxadebis valdebulebisagan
da mis mimarT gadawyvetilebis gasaCivrebis vadis dena daiwyeba dasabu-

8 7 susg11 noemberi, 2016, #as-874-841-2016.
8 8 susg 16 marti, 2016, #as-130-126-2016, 20 ianvari, 2017, #as-1061-1021-2016.
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Tebuli gadawyvetilebis misTvis Cabarebis momentidan.89

• fostis meSveobiT sasamarTlo gadawyvetilebis moTxovna ar SeiZle-
ba, CaiTvalos sssk-is 2591-e muxliT gansazRvruli mxaris valdebu-
lebis ganxorcielebad.90

• sasamarTlom saerTo sasamarTloebis departamentidan gamoTxovi-
li informacia ar miiCnia dasabuTebuli gadawyvetilebis dagviane-
biT momzadebis dasturad.91

•  saapelacio sasamarTlom ganCinebiT saapelacio saCivari warmoeba-
Si miiRo da sasamarTlo sxdoma CaniSna, Tumca warmoebaSi miRebis Sem-
deg Seityo, rom arsebobda saapelacio saCivris ganuxilvelad dato-
vebis samarTlebrivi safuZveli.92

• xarvezis Sesavsebad dadgenili vadis araerTxel gagrZeleba warmoadgens
ara mxolod SejibrebiTobis principis darRvevas, riTac mowinaaRmdege
mxaris interesebi ilaxeba, aramed procesis gaWianurebasac, rac sasamar-
Tlos mier saqmis ganxilvisaTvis kanoniT dadgenili vadis darRvevis wi-
napirobaa.93

• imis dasadgenad, dairRva Tu ara piris samarTliani sasamarTlos uf-
leba, gamoyenebul unda iqnes e.w „proporciulobis testi“, romelic
moicavs im sakiTxTa analizs, Careva iyo Tu ara legitimuri da arse-
bobda ki amis mwvave aucilebloba, anu esa Tu is qmedeba miznis miRwevis
proporciuli saSualeba aris Tu ara. saapelacio sasamarTlom or-
jer gaugrZela apelants xarvezis Sesavsebi vada, xolo mesamed ar da-
akmayofila dausabuTebeli Suamdgomloba da saapelacio saCivari ga-
nuxilvelad datova. sakasacio palatam aRniSna, rom samarTalwarmoebis
fundamentur safuZvels, sakonstitucio daTqmis, aseve, saproceso ko-
deqsis me-5 muxlis farglebSi, warmoadgens mxareTa Tanasworobis safuZ-
velze samarTalwarmoebis ganxorcieleba, rac imas niSnavs, rom erTi pi-
ris mimarT ama Tu im saproceso SeRavaTis gawevisas, gasaTvaliswinebelia
meore mxaris interesebic. mocemul SemTxvevaSi, apelantis araerTi Su-
amdgomloba daakmayofila ra palatam da mas araerTxel daudgina vada
samarTliani sasamarTlos uflebiT sargeblobisa, apelants, nacvlad

8 9 susg 30 marti, 2016, #as-204-194-2016, 7 aprili, 2017, #as-205-194-2017, 20 ianvari, 2017,
#as-1061-1021-2016, aseve, 30 ivlisi, 2018, #as-721-721-2018, aseve susg-ebi: #as-1040-
994-2013, 9 dekemberi, 2013 weli, #as-429-401-2017, 5 maisi, 2017 weli, #as-1478-1398-2017,
26 ianvari, 2018 weli, #as-221-221-2018, 29 ivnisi, 2018 weli.

9 0 susg 13 maisi, 2016, #as-249-237-2016.
9 1 susg  21  seqtemberi, 2016, #as-770-738-2016.
9 2 susg 29 ivlisi, 2016, #as-618-590-2016.
9 3 susg 21 dekemberi, 2016, # as-912-878-2016.
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xarvezis, Tundac nawilobriv gamosworebisa, mxolod dausabuTebeli Su-
amdgomlobebi Sehqonda sasamarTloSi saproceso vadis ukanasknel dRes
da yovelgvari mtkicebis gareSe moiTxovda vadis kvlav gagrZelebas. am
SemTxvevaSi, evrokonvenciis me-6 muxliT daculi sikeTis realizaciisas
irRveoda amave konvenciis pirveli damatebiT oqmiT daculi apelantis
mowinaaRmdege mxaris interesi, radgan Tavad apelanti, rogorc iTqva, yo-
velgvari mtkicebis gareSe iTxovda daniSnuli vadis kvlav gagrZelebas,
Tavis mxriv, ar gamosworda ra arcerT nawilSi sasamarTlos mier dadgeni-
li xarvezi, Carevis legitimur safuZvels swored sssk-is 368-e muxlis me-
5 nawili warmoadgenda (ix. aseve saproceso kodeqsis 2.2. muxli).

moxmobili faqtobrivi garemoebebis analizis Sedegad sakasacio palatam da-
askvna, rom Carevas hqonda legitimuri safuZveli da igi proporciuli iyo
miznis misaRwevad (swrafi da efeqturi marTlmsajuleba), ris gamoc kerZo
saCivris avtoris mimarT samarTliani sasamarTlos uflebis (rac moicavs
sasamarTlo xelmisawvdomobasac) darRvevis faqti ar dgindeba.94

• sssk-is 368-e muxlis meSvide nawilis daTqmis miuxedavad, saapelacio
sasamarTlom miiCnia, rom saqmis masalebiT gamoikveTa mxaris inte-
resi davis mimarT da sakuTari iniciativiT gaugrZela apelants xar-
vezis Sevsebis saproceso vada. sakasacio sasamarTlos ganmartebiT,
saapelacio sasamarTlo uflebamosili iyo, ar gaegrZelebina sapro-
ceso vada apelantisaTvis da imTaviTve daetovebina saapelacio saCi-
vari ganuxilvelad.95

• ar SeiZleba, gadawyvetilebaSi daSvebuli Secdomis gasworebam da Ses-
worebuli gadawyvetilebis mxarisTvis gadacemam gavlena moaxdinos
imave gadawyvetilebis gasaCivrebis kanoniT dadgenil wesze.96

sasamarTlo gadawyvetilebis sarezolucio nawilSi SecdomiT asaxuli
saqmiswarmoebis Sedegis Sesworeba ar SeiZleba, gaxdes sasamarTlo ga-
dawyvetilebis mxarisaTvis Caubareblobad miCnevisa da saapelacio sa-
Civris wardgenisaTvis kanoniT gansazRvruli gasaCivrebis vadis sxvag-
varad aTvlis safuZveli.97

• samoqalaqo samarTalwarmoebaSi moqmedebs kanonis codnis prezumfcia,
Sesabamisad, ivaraudeba, rom mxareTaTvis cnobilia kanonis ama Tu im
danawesis Sesaxeb. amdenad, im pirobebSi, rodesac mopasuxis warmomad-
genels sssk-is 257-e muxlis moTxovnaTa dacviT ecnoba saqalaqo sasa-

9 4 susg 25 maisi, 2017, #as-234-222-2017,  aseve, 17 Tebervali, 2017, #as-1218-1177-2016.
9 5 susg 2 noemberi, 2016, #as-927-892-2016.
9 6 susg 27 seqtemberi, 2018, #as-769-769-2018.
9 7 susg 18 maisi, 2017, # as-239-227-2017, aseve,  susg-ebi: 29.06.2016, #as-507-484-2016, 31

marti, 2017, #as-288-272-2017 .
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marTlos mier gadawyvetilebis gamocxadebis dro da adgili, mxarisaT-
vis cnobili unda yofiliyo is procedurac, romlis dacviTac misTvis
araxelsayreli sasamarTlo gadawyvetilebis gasaCivrebas SeZlebda.98

• mxarem unda waradginos mtkicebulebebi, romlebic daadasturebs am
ukanasknelis mier sssk-is 215.3 muxliT gaTvaliswinebuli safuZvliT
saproceso moqmedebis Sesrulebis SeuZleblobas sasamarTlos mier
gansazRvrul vadaSi.

• sakasacio palatis azriT, samarTalwarmoebis SezRudvaze mopasuxis mi-
TiTeba ver gaxdeba kerZo saCivris dakmayofilebis safuZveli da ganmar-
ta, rom saqarTvelos konstituciis 42-e muxliT garantirebuli piris
ufleba, Tavis uflebaTa dasacavad, mimarTos sasamarTlos, samoqalaqo
procesSi SezRudulia samarTalwarmoebis ekonomiurobisa da mxareTa
Tanasworobis dacvis principebiT. cxadia, rom nebismieri SezRudva un-
da iyos „adamianis uflebaTa da TavisuflebaTa evropuli konvenciis“
me-6 muxlTan Sesabamisi. amasTan, gasaTvaliswinebelia rom „ar arsebobs
ufleba ufaso sasamarTlo procedurebze“. adamianis uflebaTa evro-
puli sasamarTlos ganmartebiT, `sasamarTlosadmi xelmisawvdomobis
ufleba ar aris absoluturi da igi SeiZleba, daeqvemdebaros SezRud-
vebs; aRniSnuli gamomdinareobs im daskvnidan, rom sasamarTlosadmi xel-
misawvdomobis ufleba `Tavisi bunebiT eqvemdebareba saxelmwifo regu-
lirebas; regulacia SeiZleba, gansxvavdebodes droisa da adgilis mixed-
viT, sazogadoebisa da individebis resursebisa da saWiroebebis safuZ-
velze~ (ix. Golder judgment, p. 19, para. 38, quoting the “Belgian Linguistic” jud-
gment of 23 July 1968, Series A no. 6, p. 32, para. 5).

saqarTvelos samoqalaqo saproceso kanonmdebloba saapelacio saCivris da-
saSvebobas udgens garkveul SezRudvebs, maT Soris, kanoniT gaTvaliswinebu-
li gamonaklisebis garda (sssk-is 46-48-e muxlebi), awesebs saapelacio saCi-
varze saxelmwifo baJis winaswar gadaxdis valdebulebas (sssk-is 38-e muxlis
„v“ qvepunqti, 39.1 muxlis „b“ qvepunqti, 52-e muxli) da garkveul moTxovnebs
uyenebs Tavad saapelacio saCivars formisa da Sinaarsis TvalsazrisiT (sssk-
is 372-e, 177.3-e da 368.1-e muxlebi), romelTa Sesruleba savaldebuloa ape-
lantisaTvis. im SemTxvevaSi, Tu apelanti ar Seasrulebs kanoniT dadgenil
valdebulebebs da sasamarTlos miTiTebebs, igi veRar daeyrdnoba samarTlia-
ni sasamarTlos uflebas da ver moiTxovs misi saqmis ganxilvas, vinaidan mii-
Rebs im uaryofiT saproceso Sedegs, rasac iTvaliswinebs saproceso kanon-
mdebloba kanoniT dadgenili valdebulebebisa Tu sasamarTlos miTiTebebis
SeusruleblobisaTvis (sssk-is 59-e, 63-e, 368.5, 374.1 muxlebi). 99

• sakasacio sasamarTlom saCivris avtoris pretenziis sawinaaRmdegod, rom

9 8 susg 16 noemberi, 2018, #as-1430-2018.
9 9 susg18 maisi, 2018, #as-366-366-2018, 1 marti, 2019 weli, #as-1829-2018.
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sarCelis aRZvramde misi uzrunvelyofis RonisZiebis gamoyenebisas saape-
lacio sasamarTlom ar ganumarta saproceso valdebulebis arsebobis _
sarCelis Setanis aucileblobis Sesaxeb da ar daudgina mas saproceso va-
da aRniSnulis gansaxorcilebelad, sasamarTlom ganmarta, rom ganmcxa-
debels ara mxolod SesaZlebloba, aramed valdebulebac hqonda, gaeTva-
liswinebina kanonis danawesi, vinaidan kanonis arcodna an misi arasaTana-
dod gageba ar SeiZleba, iyos kanonis gamouyeneblobis anda am kanoniT gaT-
valiswinebuli pasuxismgeblobisagan ganTavisuflebis safuZveli.100

• sssk-is me-2 muxlis pirveli nawiliT uzrunvelyofili sasamarTlosadmi
xelmisawvdomobis  ufleba  ar  aris  absoluturi da igi SeiZleba, garkve-
ul legitimur SezRudvebs eqvemdebarebodes. amave normis me-2 nawilis
Tanaxmad, gancxadebis miRebasa da saqmis ganxilvaze uaris Tqma sasamar-
Tlos SeuZlia mxolod am kodeqsiT dadgenili safuZvlebiTa da wesiT.
miTiTebuli norma Tanabrad vrceldeba rogorc pirveli instanciis, ise
_ am instanciis gadawyvetilebis zemdgomi wesiT gasaCivrebis uflebaze.
sasamarTlosadmi xelmisawvdomobis uflebis SezRudvis erT-erT ma-
galiTs saproceso vada warmoadgens, kerZod, sssk-is 59-e muxlis pir-
veli da me-4 nawilebis Tanaxmad, saproceso moqmedeba sruldeba ka-
noniT dadgenili vadis mixedviT. sasamarTlo gadawyvetilebebisa da
ganCinebebis gasaCivrebis kanoniT gansazRvruli vadebis gagrZeleba
an aRdgena dauSvebelia. saapelacio saCivris Setanis vadis aRdgena
dauSvebelia, anu im pirobebSic ki, Tu saqmeze wardgenili mtkicebu-
lebebiT dadasturdeba gasaCivrebis uflebamosilebis mqone piris mi-
er sasamarTloSi saCivris sapatio mizeziT wardgenis SeuZlebloba,
kanoni ar uSvebs darRveuli saproceso vadis aRdgenas.

sasamarTlosadmi mimarTvis uflebis SezRudvis SesaZleblobas uSvebs saer-
TaSoriso praqtikac. adamianis uflebaTa evropulma sasamarTlom araerT
saqmeze daadgina, rom sasamarTlos xelmisawvdomobaze ufleba saWiroebs sa-
xelmwifos mxridan reglamentacias, romelic SeiZleba gansxvavdebodes dro-
isa da adgilis, sazogadoebisa da piris moTxovnilebebisa da resursebis mi-
xedviT. saqmeze _ „aSingdeini gaerTianebuli samefos winaaRmdeg“ evropulma
sasamarTlom gansazRvra uflebis SezRudvis zogadi farglebi: SezRudvebi
Seesabameba adamianis uflebaTa evropuli konvenciis me-6 muxls im SemTxve-
vaSi, Tu: a) emsaxureba kanonier mizans, b) daculia gonivruli Tanabarzomie-
reba dawesebul SezRudvasa da dasaxul mizans Soris (Ashingdane v. The United
Kingdom, #. 8225/78, §57, 28 maisi, 1985 weli). am pirobebis dacva aucilebelia,
radgan SezRudvebi ar unda amcirebdes pirisaTvis nebadarTul xelmisawvdo-
mobas im zRvramde, rom Tavad uflebis arsi Seilaxos.101

10 0 susg 1 Tebervali 2017,  #as-108-101-2017.
10 1 susg 28 aprili, 2017, #as-45-41-2017.
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• sssk-is 426-e muxlis meoTxe nawilis imperatiuli normis Tavisebu-
reba isaa, rom ar iqmneba normaSi mocemuli danawesisagan sxvagvari
ganmartebis SesaZlebloba. masSi miTiTebuli qcevis wesi mxareTaT-
vis Sesasruleblad savaldebuloa, amasTan, aRniSnuli normiT ar aris
gaTvaliswinebuli mocemuli vadis arc gagrZelebis, aRdgenisa da arc
SeCerebis SesaZlebloba. normis imperatiuli xasiaTi xazs usvams im ga-
remoebas, rom kanonier ZalaSi Sesuli gadawyvetileba aris saboloo, rom
igi sabolood da Seuqcevadad adgens mxareTa Soris urTierTobebs. amas-
Tan, aRniSnuliT daculia ara mxolod mowinaaRmdege mxaris interesi,
aramed nebismieri piris kanonieri, samarTliani da safuZvliani ndoba
kanonier ZalaSi Sesuli gadawyvetilebis mimarT.102

sssk-is 426-e muxlis me-4 nawiliT gansazRvruli 5-wliani xandazmulobis
vadis Taobaze saqarTvelos sakonstitucio sasamarTlom erT-erT saq-
meze ganmarta, rom igi warmoadgens aRmkveT vadas, romelic gvxvdeba ara
mxolod saqarTvelos kanonmdeblobaSi, aramed _ rogorc kontinentu-
ri evropis, ise zogierT postsabWoTa qveynebis samarTlebriv sivrceSi.
sakmarisia, axlad aRmoCenil garemoebaTa gamo, gauqmdes saqmis ganaxle-
bis moTxovniT sasamarTlosadmi mimarTvis 5-wliani vada, rom dava da
konfliqti sabolood verasdros gadawydeba da Sedegad „procesis uk-
vdavebas“ miviRebT, rogorc sabWoTa kavSiris dros. kanonmdeblis mier
5-wliani imperatiuli vadis dadgeniT ispoba am uflebasTan dakavSire-
biT axali davis warmoSobis SesaZlebloba. sssk-is 426-e muxlis me-4 nawi-
liT gaTvaliswinebuli danawesi gamarTlebulia samarTalSi arsebuli
uflebrivi wesrigiT. ufleba, rogorc faseuloba, ar SeiZleba, iyos mud-
mivi, ganusazRvreli, saeWvo (sacilo). Tuki kanonmdebloba, axlad aRmo-
Cenil garemoebaTa gamo, usasrulod dauSvebda uflebis saeWvoobis Se-
saZleblobas, es TviT uflebis ideis sawinaaRmdego iqneboda da safuZ-
vels gamoaclida samarTlebriv wesrigs. axlad aRmoCenil garemoebaTa
gamo saqmis ganaxleba gamonaklisi SemTxvevaa. am gamonaklisis daSvebiT
safrTxe ar unda Seeqmnas im zogad wess, rom kanonier ZalaSi Sesuli sasa-
marTlo gadawyvetileba aris saboloo, rom igi sabolood da Seuqceva-
dad adgens mxareTa Soris urTierTobebs. vinaidan, uflebis Sesaxeb dava
yovelTvis qmnis am uflebis ganusazRvrelobas, sasamarTlo valdebu-
lia, wertili dausvas aseT mdgomareobas da gadawyvitos igi. dauSvebe-
lia kanonier ZalaSi Sesuli sasamarTlo gadawyvetilebis mudmivad eW-
vqveS dayeneba, winaaRmdeg SemTxvevaSi, safuZveli gamoecleboda sasamar-
Tlosadmi sandoobis varauds (saqarTvelos sakonstitucio sasamar-
Tlos 2003 wlis 30 aprilis gadawyvetileba saqmeze #1/3/161, ̀ olRa sumba-
TaSvili da igor xrapovi saqarTvelos parlamentis winaaRmdeg“).103

10 2 susg 7 marti, 2018, # as-1560-1480-2017, 17 noemberi, 2017, #as-1261-1181-2017.
10 3 susg 7 marti, 2018, # as-1560-1480-2017.
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samarTlebriv daskvnaSi miTiTebuli da saproceso vadebis dacvasTan dakav-
Sirebuli uzenaesi sasamarTlos araerTi ganmartebis gacnoba daexmareba sa-
kiTxiT dainteresebul iuristebs, advokatebs, mxareebs, miiRon informacia,
ara marto qarTuli, aramed adamianis uflebaTa saerTaSoriso sasamarTlos
praqtikis Sesaxeb, rac uzrunvelyofs samarTliani sasamarTlos uflebis
principis warmatebul realizacias samoqalaqo samarTalwarmoebaSi.
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