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Sesavali

winamdebare ganzogadebaSi ganxilulia saqarTvelos uzenaesi sasamarTlos samo-
qalaqo saqmeTa palatis2 mier 2016-2018 wlebSi da 2019 wlis pirvel naxevarSi miRe-
buli axali gadawyvetilebebi da ganCinebebi saqmis saapelacio sasamarTloSi xe-
laxla gansaxilvelad dabrunebis Taobaze kerZo samarTlis iuridiuli pirebis3

monawileobiT warmoebul davebSi.

uzenaesi sasamarTlos samoqalaqo saqmeTa palatis kvlevaSi miTiTebuli gadawyve-
tilebebisa da ganCinebebis (romliTac gauqmda qvemdgomi sasamarTlos gadawyveti-
lebebi/ganCinebebi da sakasacio sasamarTlos mier Seicvala davis gadawyvetis sa-
marTlebrivi Sedegi an xelaxla gansaxilvelad dabrunebul saqmeebze rekomenda-
ciebi mieca saqmis xelaxla ganmxilvel sasamarTlos) analizi, mniSvnelovania imde-
nad, ramdenadac ukeT warmoaCens qveda instanciis sasamarTloebSi samarTalwar-
moebis problemebs, xels uwyobs uzenaesi sasamarTlos erTgvarovani sasamarTlo
praqtikis Seswavlis process, gamWvirvalesa da xelmisawvdoms xdis mas da, sabolo-
od, efeqturi da xarisxiani marTlmsajulebis ganxorcielebas uzrunvelyofs.

sakasacio sasamarTlos gadawyvetilebebi samosamarTlo samarTlis ganviTarebis yve-
laze umniSvnelovanesi da upirvelesi wyaroa. ganxilul davaTa kategoriebi, Sinaarsi,
ricxovnoba, Sedegebi aCvenebs ara marto sasamarTlo sistemaSi arsebul samarTalwar-
moebis, aramed qveyanaSi ekonomikis, mewarmeobis, socialuri sferos, ganaTlebis, jan-
mrTelobis dacvis, sxvadasxva da sabolood _ samoqalaqo brunvis ganviTarebis ten-
denciebs da garkveulwilad ganapirobebs kidec mis simyaresa da stabilurobas.

praqtikis analizma cxadyo, rom e.w. „wminda“ komerciuli davebi (mewarmeTa Sesa-
xeb saqarTvelos kanoniT mowesrigebuli urTierTobidan gamomdinare) arcTu bev-
ria, umetesad, mewarme iuridiul pirebs Soris an maTi monawileobiT warmoebuli
davebi valdebulebiTsamarTlebrivi (saxelSekrulebo) xasiaTisaa, Tumca mniSvne-
lovania arasaxelSekrulebo valdebulebebis safuZvelze warmoebuli davebi am
subieqtTa monawileobiT.

sakasacio sasamarTlos mier zemoT aRniSnul periodSi miRebuli gadawyvetile-
bebi/ganCinebebi gaanalizebuli da dalagebulia samarTlebrivi Tematikis mixed-
viT, rac dainteresebul pirebs gauadvilebs konkretul sakiTxze maTTvis sasur-
veli informaciis miRebas. TiToeul saqmeze mokle fabulasTan, sasamarTlos msje-
lobasa da daskvnebTan erTad meti TvalsaCinoebisTvis miTiTebulia sakasacio
sasamarTlos mier gamoyenebuli normebi, ZiriTadi ganmartebebi da miRebuli ga-
dawyvetilebis samarTlebrivi Sedegi, xolo xelaxla gansaxilvelad dabrunebul
saqmeebze xazgasmulia dabrunebis safuZveli da motivacia. samarTlebriv das-
kvnaSi mocemulia sakvlev periodSi warmoCenili mniSvnelovani da problemuri
samarTlebrivi sakiTxebisa da qveda instanciis sasamarTloebis mier daSvebuli
materialuri da procesualuri darRvevebis analizi.

Sesrulebuli ganzogadebis mizania kerZo samarTlis iuridiuli pirebis monawi-
leobiT gadawyvetil davaTa Sedegebis xelmisawvdomoba da gamWvirvaloba moma-
valSi dainteresebul pirTa mier potenciuri davebis prevenciis, samarTlebrivi
perspeqtivis gansazRvrisa da miRebuli Sedegis sasamarTlo praqtikasTan Sesaba-
misobis gansazRvris uzrunvelsayofad.

2 teqstSi sakasacio palata, sakasacio sasamarTlo gulisxmobs uzenaesi sasamarTlos
samoqalaqo saqmeTa palatas.

3 ssk-is 1509-e muxli.
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1. samewarmeo davebi
1.1.

gamoyenebuli normebi: „mewarmeTa Sesaxeb“ saqarTvelos kanonis me-8 muxli,
ssk-is 115-e muxli, sssk-is 83-e da 381-e muxlebi.4

ganmartebebi:

a. sawarmoSi wliuri mogebis arsebobis SemTxvevaSi, aRniSnuli mogebis divi-
dendebis saxiT ganawileba warmoadgens partniorTa krebis uflebamosile-
bas da ara _ valdebulebas, Tumca, gamomdinare iqidan, rom mewarme subieq-
tis saqmianobis mizani swored mogebis miRebaa da partniorebi legitimu-
rad elian imas, rom mogebis arsebobisas miiReben dividendebs, partniorTa
krebis mier mogebis ganawilebis Taobaze gadawyvetilebis miuReblobas un-
da hqondes legitimuri samewarmeo mizanic da swored es mizani unda amar-
Tlebdes partnioris yvelaze mniSvnelovani uflebis _ mogebis miRebis uf-
lebis SezRudvas;

b. sasamarTlo sazogadoebis partniorTa krebis diskreciis (ganawildes Tu
ara mogeba) farglebSi SeiZleba, SeiWras mxolod im SemTxvevaSi, roca mo-
sarCele partniorTa krebis mxridan sakuTari uflebamosilebis aramar-
Tlzomier gamoyenebaze uTiTebs, kerZod, mosarCele partniori sarCelSi
unda mianiSnebze iseT garemoebebze, romlebic sasamarTlos Seuqmnis sa-
warmos partniorTa krebis mxridan sakuTari uflebamosilebis ganxorcie-
lebisas arakeTilsindisieri moqmedebis, motyuebis an piradi dainterese-
bis arsebobis varaudis safuZvels.

gadawyvetilebis Sedegi: sarCeli dakmayofilda, sawarmos direqtors da-
evala partniorTa krebis mowveva Semdegi dRis wesrigiT: wliuri angariSis
ganxilva-damtkiceba da, mogebis arsebobis SemTxvevaSi, misi dividendebis sa-
xiT partniorebs Soris ganawileba-gaunawileblobis Sesaxeb gadawyvetile-
bis miReba.

samewarmeo urTierTobidan gamomdinare davaze gadawyvetilebis miReba ZiriTa-
dad ganapiroba im garemoebam, rom saapelacio sasamarTlom ar imsjela mosar-
Celis dazustebul sasarCelo moTxovnaze, rac, sssk-is 394.e. muxlis Sesabami-
sad, gadawyvetilebis gauqmebis absoluturi safuZvelia.

saqmis masalebis mixedviT, saapelacio sasamarTlos sxdomaze mosarCelem daa-
zusta moTxovna da, sabolood, moiTxova, ara mogebis aucileblad ganawileba,
aramed mopasuxe kompaniis direqtorisTvis partniorTa krebis mowvevis daval-
debuleba Semdegi dRis wesrigiT: wliuri angariSis ganxilva-damtkiceba da, moge-
bis arsebobis SemTxvevaSi, misi dividendebis saxiT partniorebs Soris ganawile-
ba-gaunawileblobis Sesaxeb gadawyvetilebis miReba, rac sakasacio sasamarTlos
gadawyvetilebiT srulad dakmayofilda.5

sakasacio sasamarTlom miiCnia, rom mosarCelis mier moTxovnis dazustebisas da-
culia sssk-is 83-e da 381-e muxlebis moTxovnebi, saapelacio wesiT saqmis ganxil-

4 saqarTvelos samoqalaqo kodeqsi, SemdegSi: ssk, saqarTvelos samoqalaqo saproceso
kodeqsi, SemdegSi sssk.

5 sus gadawyvetileba, 6 aprili, 2017, #as-552-527-2016.
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visas mosarCeles ar Seucvlia davis sagani da arc davis sagani gadidebula.

sakasacio sasamarTlom ganmarta, rom SezRuduli pasuxismgeblobis sazogadoebis
partniorTa qonebrivi uflebebidan yvelaze mniSvnelovania mogebis wilis (divi-
dendis) miRebis ufleba (susg #as-1328-1170-2010, 2011 wlis 6 ivnisi). SezRuduli
pasuxismgeblobis sazogadoebaSi dividendis ganawilebis sakiTxs agvarebs „mewar-
meTa Sesaxeb“ saqarTvelos kanonis me-8 muxli, romlis Tanaxmad, SezRuduli pasu-
xismgeblobis sazogadoebaSi partniorTa saerTo krebis gadawyvetilebiT SeiZle-
ba, dadgindes wliuri mogebisa da Sualeduri mogebis dividendebis saxiT ganawile-
ba. dividendi unda gaices wesdebiT gaTvaliswinebuli vadis mixedviT, magram _ ara-
ugvianes mogebis ganawilebis Sesaxeb Sesabamisi gadawyvetilebis miRebidan 9 Tvisa.

sakasacio sasamarTlom miuTiTa, rom sawarmos wliuri mogebis dividendebis saxiT
ganawilebis Sesaxeb gadawyvetilebis miReba SezRuduli pasuxismgeblobis sazoga-
doebis partniorTa krebis uflebamosilebas warmoadgens, rac gulisxmobs divi-
dendis gacema-gaucemlobis Taobaze gadawyvetilebis miRebis uflebamosilebas.

sakasacio sasamarTlom ganmarta, rom, sawarmoSi wliuri mogebis arsebobis Sem-
TxvevaSi, am mogebis dividendebis saxiT ganawileba warmoadgens partniorTa kre-
bis uflebamosilebas da ara _ valdebulebas, Tumca, gamomdinare iqidan, rom me-
warme subieqtis saqmianobis mizani swored mogebis miRebaa da partniorebi legi-
timurad elian, mogebis arsebobisas miiReben dividendebs, partniorTa krebis mi-
er mogebis ganawilebis Taobaze gadawyvetilebis miuReblobas unda hqondes le-
gitimuri samewarmeo mizanic da swored es mizani unda amarTlebdes partnioris
yvelaze mniSvnelovani uflebis _ mogebis miRebis uflebis SezRudvas.

sakasacio palatam miuTiTa, rom sasamarTlo sazogadoebis partniorTa krebis dis-
kreciis (ganawildes Tu ara mogeba) farglebSi SeiZleba, SeiWras mxolod im Sem-
TxvevaSi, roca mosarCele partniorTa krebis mxridan sakuTari uflebamosilebis
aramarTlzomier gamoyenebaze uTiTebs, kerZod, mosarCele partniori sarCelSi
unda uTiTebdes iseT garemoebebze, romlebic sasamarTlos Seuqmnis sawarmos par-
tniorTa krebis mxridan sakuTari uflebamosilebis ganxorcielebisas arakeTil-
sindisieri moqmedebis, motyuebis an piradi dainteresebis arsebobis varaudis
safuZvels (ix. susg #as-378-359-2015, 2015 wlis 21 dekemberi; #as-457-436-2015,
2016 wlis 6 ivnisi). sakasacio sasamarTlom ganmarta, rom saqmis garemoebebis gaT-
valiswinebiT mopasuxe kompaniis partniorTa krebis mier 2013 wlis wliuri moge-
bis ganawilebis Taobaze gadawyvetilebis miuRebloba miuTiTebs partniorTa kre-
bis uflebamosilebis aramarTlzomier gamoyenebaze, vinaidan mopasuxe mxarem mo-
sarCelis kvalificiuri sarCelis sapirispirod ver miuTiTa partniorTa krebis
mier mogebis ganawilebis Taobaze gadawyvetilebis miuReblobis legitimur same-
warmeo mizanze, riTac usafuZvlod SezRuda partnioris qonebrivi ufleba divi-
dendis miRebaze. sakasacio sasamarTlom miuTiTa, rom mopasuxe kompaniis wesde-
bis Tanaxmad, direqtoris valdebulebas warmoadgens sazogadoebis wliuri anga-
riSis Sedgena, amasTan _ sameurneo wlis damTavrebidan 3 Tvis vadaSi. Sesabamisad,
mopasuxe kompaniis direqtors wliuri angariSi unda Seedgina 2014 wlis martis
bolomde. saqmis masalebiT dasturdeba, rom direqtors aRniSnuli valdebuleba
ar Seusrulebia. sasamarTlos daskvniT, vinaidan dividendi nawildeba swored sa-
meurneo wlis Sedegebis mixedviT, qvemdgomi sasamarTlos miTiTeba imis Taobaze,
rom „mewarmeTa Sesaxeb“ saqarTvelos kanoniT Tavad partnioria uflebamosili,
moiwvios kreba, ar aris marTebuli da sakmarisi, radgan direqtoris mier wliuri
angariSis Sedgenis gareSe partnioris mier krebis mowveva ar iqneba Sedegis mom-
cemi da misi ufleba dividendis miRebaze ver iqneba realizebuli.
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1.2.

gamoyenebuli normebi: sssk-is 105-e, 251-e, me-4 muxlebi.

ganmarteba: yofil direqtorsa da sawarmos Soris erToblivi saqmianobis
saxelSekrulebo urTierToba ar yofila, vinaidan sawarmos saxeliT direq-
tori (Tavdapirveli mosarCele) moqmedebda, romelic pasuxismgebelia misi
direqtorad yofnis periodSi sawarmos saxeliT ganxorcielebul qmedebeb-
ze, rac samewarmeosamarTlebrivi urTierTobis farglebSi unda iqnes ganxi-
luli.

gadawyvetilebis Sedegi: yofili direqtoris sarCeli sawarmos mimarT, sa-
warmoSi Setanili Tanxis dakisrebisa da sawarmos Segebebuli sarCeli yofi-
li direqtoris mimarT miyenebuli zianis dakisrebis moTxovniT, nawilobriv
dakmayofilda.

saqmis fabulis mixedviT _ modave mxareebs sawarmo da yofili direqtori warmo-
adgens. sakasacio samarTalwarmoebis etapze yofili direqtori (Tavdapirveli
mosarCele) moiTxovs sawarmosa da direqtorisaTvis mis mier sesxad gadacemuli
Tanxis solidarulad dakisrebas, xolo sawarmo (mopasuxe, Segebebuli mosarCe-
le) _ am ukanasknelisaTvis direqtoris mier miyenebuli zianis anazRaurebas.

gansaxilvel SemTxvevaSi, TiToeuli sakasacio ganacxadis nawilobriv dakmayofi-
lebasa da gadawyvetilebis miRebas safuZvlad daedo mxareTa kuTvnili mtkice-
bis farglebSi warmatebiT dasabuTebuli sasarCelo moTxovna da procesualuri
mowinaaRmdegis mier wardgenili argumentaciis sapirispirod daZleuli mtkice-
ba.6

sakasacio sasamarTlom mosarCelis moTxovna mopasuxeTaTvis sawarmosTvis gada-
cemuli Tanxis solidarulad dakisrebis nawilSi ar gaiziara da miuTiTa, rom saa-
pelacio sasamarTlos mier udavod dadgenili faqtobrivi garemoebis gaTvalis-
winebiT, sawarmoSi garkveuli Tanxa Seitana pirvelma mosarCelem (yofili direq-
tori), am ukanasknels moTxovnis ufleba SesaZlebelia, hqondes mxolod sawarmos
da ara misi partnioris mimarT.

sakasacio sasamarTlom aRniSna, rom sawarmos ar warudgenia dasabuTebuli Seda-
veba saapelacio sasamarTlos mier udavod dadgenil faqtobriv garemoebaze, rom-
liTac damtkicebulia sawarmoSi Tanxis Setana yofili direqtoris mier.

sakasacio sasamarTlom miiCnia, rom Tavdapirveli mosarCelis (yofili direqto-
ris) moTxovnis samarTlebrivi safuZveli gamomdinareobs kondiqciuri normebi-
dan, radgan valdebulebis gareSe sawarmosaTvis gadacemuli TanxiT es ukanaskne-
li usafuZvlod gamdidrda, xolo direqtors (Tavdapirvel mosarCeles), Tavis
mxriv, warmoeSva usafuZvlod (valdebulebis gareSe) gadaxdili Tanxis dabrune-
bis ufleba ssk-is 976-e muxlis pirveli nawilis „a“ qvepunqtisa da 979-e muxlis
pirveli nawilis Sesabamisad.

sakasacio sasamarTlom ar gaiziara saapelacio sasamarTlos msjeloba da daskvne-
bi, Tavdapirvel mosarCelesa da sawarmos Soris urTierToba Seicavda rogorc
samoqalaqosamarTlebrivi urTierTobisaTvis, ise _ sakorporacio samarTliT mo-
wesrigebul elements (sawarmos direqtorisaTvis uflebamosilebis Sewyveta) da

6 sus gadawyvetileba, 10 ivlisi,  2017, #as-918-884-2016.
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miiCnia, rom modave mxareTa Soris erToblivi saqmianobis saxelSekrulebo urTi-
erToba ar yofila. sawarmos saxeliT direqtori (Tavdapirveli mosarCele) moqme-
debda, romelic pasuxismgebelia misi direqtorad yofnis periodSi sawarmos sa-
xeliT ganxorcielebul qmedebebze, rac samewarmeosamarTlebrivi urTierTobis
farglebSi unda iqnes ganxiluli.

sakasacio sasamarTlom dasabuTeblad miiCnia sawarmos saxeliT sarealizaciod
damzadebuli saqonlis raodenobriv danaklisTan dakavSirebiT sawarmos preten-
zia da miuTiTa, rom sawarmom daamtkica Tavisi moTxovnis safuZvlianoba mopasu-
xe direqtorisaTvis am ukanasknelis arasaTanado qcevis gamo sawarmosaTvis miye-
nebuli zianis dakisrebis nawilSi. Sesabamisad, sakasacio sasamarTlos gadawyve-
tilebiT, rogorc yofili direqtoris sarCeli sawarmos, sawarmoSi Setanili Tan-
xis dakisrebis, aseve _ sawarmos Segebebuli sarCeli, yofili direqtoris mimarT
miyenebuli zianis dakisrebis moTxovniT, nawilobriv dakmayofilda.

1.3.

gamoyenebuli normebi: ssk-is 976-e muxlis pirveli nawilis „a“ qvepunqtisa
da 979-e muxlis pirveli nawili.

ganmartebebi: sawarmos damfuZnebelsa da yofil direqtors Soris SeTan-
xmebis miuxedavad, es ukanaskneli, rogorc imxanad sawarmos direqtori, ar
iyo valdebuli, sawarmos kapitalSi piradi Tanxa Seetana, ris gamoc rogorc
usafuZvlod (valdebulebis gareSe) gadaxdili Tanxa eqvemdebareba dabrune-
bas.

gadawyvetilebis Sedegi: sarCeli dakmayofilda mtkicebis tvirTis swo-
rad ganawilebis safuZvelze.

samewarmeo davaSi,7 sawarmos yofilma direqtorma moiTxova sawarmosaTvis mis mi-
er sawarmos sawesdebo kapitalSi Setanili piradi Tanxis dakisreba. mosarCelis
ganmartebiT, sarCeliT moTxovnili Tanxa Seitana sawarmos erTpirovnul partni-
orsa da damfuZnebelTan zepiri SeTanxmebis safuZvelze Setanili Tanxis pro-
porciulad sawarmos wilze sakuTrebis uflebis miRebis sanacvlod. partniorma
daarRvia mxareebs Soris arsebuli SeTanxmeba da mosarCeles ar dauTmo Sepirebu-
li wili. qvemdgomma sasamarTloebma sarCeli ar daakmayofiles. sakasacio sasa-
marTlos gadawyvetilebiT sarCeli dakmayofilda.

pirveli instanciis sasamarTlom sarCelis uaryofis mTavar safuZvlad miuTiTa
mosarCelis mier im garemoebis Seusruleblobaze, rom Sesrulebis sagani mas ekuT-
vnoda da ara partniors, aRniSnuli daskvna gaiziara saapelacio sasamarTlomac.

qvemdgomma sasamarTloebma aRniSnes, rom ar dasturdeboda mxareebs Soris baTi-
li garigebis arseboba da am garigebis safuZvelze, mopasuxis mier mosarCelis kuT-
vnili Tanxis miReba. sakasacio sasamarTlom ganmarta, rom im poziciis gaziarebis
SemTxvevaSic, rom sawarmos damfuZnebelsa da yofil direqtors Soris saerTod
ar arsebobda raime SeTanxmeba, es ukanaskneli, rogorc imxanad sawarmos direq-
tori, ar iyo valdebuli, sawarmos kapitalSi piradi Tanxa Seetana.

7 sus gadawyvetileba, 14 seqtemberi, 2017, #as-270-258-2017.
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sakasacio sasamarTlom miiCnia, rom mxareTa Soris mtkicebis tvirTis araTanas-
worad gadanawilebam gamoiwvia saqmeze araswori gadawyvetilebis gamotana,
radgan, gansaxilvel SemTxvevaSi, saapelacio sasamarTlos mier dadgenili faq-
tobrivi garemoebebis farglebSi, mopasuxem, garda miTiTebisa, rom mosarCeles
ar ekuTvnoda sadavo Tanxa, sasamarTlos am Tanxis sawarmos damfuZneblisadmi
kuTvnilebis Sesaxeb vercerTi mtkicebuleba ver warudgina. sasamarTlom aRniS-
na, rom mosarCelis mier wardgenili sagadaxdo davalebebis gamaqarwyleblad mo-
pasuxe ganmartavs sawarmos direqtoris mier ukrainidan Tanxebis gadmoricxvis
Sesaxeb im pirobebSi, rodesac yofili direqtori uTiTebs sawarmos kapitalis ram-
denime gziT Sevsebaze: damfuZneblis mier sawarmos angariSze Tanxis CaricxviT;
direqtorisaTvis gadaricxuli TanxiT, rac am ukanasknels imave dResve Sehqonda
sawarmos angariSze, xolo sadavo Tanxa mosarCelis piradi Tanxaa, sadavo Tanxis
kuTvnilebis Taobaze mtkicebis tvirTs mopasuxes ubrunebs. am pirobebSi ki mopa-
suxis mxolod kategoriuli gancxadeba mosarCelis poziciis gauziareblobaze,
dausabuTebeli da arasakmarisia mosarCelis miTiTebisa da mtkicebis gasabaTi-
leblad. sakasacio sasamarTlos SefasebiT, dadgenili faqtobrivi garemoebebis
mixedviT, gamovlenilia yofili direqtoris mier sawarmos sabanko angariSze val-
debulebis gareSe piradi (mosarCelis kuTvnili) Tanxis Setana, rac, ssk-is 976-e
muxlis pirveli nawilis „a“ qvepunqtisa da 979-e muxlis pirveli nawilis safuZ-
velze, dabrunebas eqvemdebareba, radgan mosarCelis kuTvnili Tanxis gadanac-
vlebas sawarmos sabanko angariSze ar gaaCnia samarTlebrivi safuZveli da, ro-
gorc usafuZvlod (valdebulebis gareSe) gadaxdili, mis dabrunebaze uflebamo-
sili piri mosarCelea.

1.4.

gamoyenebuli normebi: „mewarmeTa Sesaxeb“ saqarTvelos kanonis 46.5. mux-
li, sssk-is 180-e muxli.

ganmartebebi:

a.derivaciuli sarCeli Sps-is partnioris sarCelis uflebas gansazRvravs,
sadac saubaria sazogadoebis mier mesame piris mimarT moTxovnis warudgen-
lobaze, am sarCelis sagani aris partnioris mier sazogadoebis interesebis
dasacavad, mis nacvlad da mis sasargeblod sarCelis aRZvris SesaZleblo-
ba, aseve, dominanti partnioris mier sazogadoebis interesebis sawinaaR-
mdegod sakuTari upiratesobis gamoyenebis winaaRmdeg wardgenili moTxov-
na;

b.saproceso ekonomiis principidan gamomdinare, Tuki SesaZlebelia mikuT-
vnebiTi sarCelis aRZvra, aRiarebiTi sarCeli dauSvebelia.

gadawyvetilebis Sedegi: sarCeli ganuxilvelad iqna datovebuli iuridi-
uli interesis uqonlobis gamo.

sawarmos partniorebsa (mosarCeleebs) da sawarmosa da danarCen partniorebs (mo-
pasuxeebs) Soris davaSi sarCeli aRZrulia sazogadoebis minoritari partniore-
bis mier da sadavod xdian sazogadoebis qonebis gasxvisebis Taobaze xmaTa umrav-
lesobiT miRebul gadawyvetilebas, iseve, rogorc am gadawyvetilebis praqtikul
realizacias. sarCelSi iuridiul interesad miTiTebulia, rom dominant partni-
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orTa mier sakuTari Zalauflebis gamoyeneba sawarmos interesebis sawinaaRmde-
godaa ganxorcielebuli, maT gaasxvises sazogadoebis sawesdebo kapitalSi arse-
buli qoneba, romlis meSveobiTac sazogadoeba axorcielebda sakuTar ekonomi-
kur saqmianobas. sakasacio sasamarTlom daaskvna, rom aSkaraa minoritar partni-
orTa mier aRZruli derivaciuli sarCeli („mewarmeTa Sesaxeb“ saqarTvelos kano-
ni Sps-is partnioris sarCelis uflebas gansazRvravs 46.5. muxliT, sadac saubaria
sazogadoebis mier mesame piris mimarT moTxovnis warudgenlobaze, Tumca samar-
Tlis doqtrinaSi es norma farTod ganimarteba da mas korporaciuli sarCelis uf-
lebad moixsenieben, am sarCelis sagani aris partnioris mier sazogadoebis intere-
sebis dasacavad, mis nacvlad da mis sasargeblod, sarCelis aRZvris SesaZlebloba
da arsebobs partniori, romelic ara sakuTari, aramed sazogadoebis interesebis
dacvas isaxavs miznad, derivaciul sarCelTa saxeobas miekuTvneba maT Soris domi-
nanti partnioris mier sazogadoebis interesebis sawinaaRmdegod sakuTari upira-
tesobis gamoyenebis winaaRmdeg wardgenili moTxovna), romlis mizanic sazogado-
ebis qonebrivi interesebis dacvaa da mimarTulia sadavo garigebebiT gankar-
guli sazogadoebis sawesdebo kapitalis dabrunebisken. am miznis miRweva ki,
mxolod aRiarebiTi sarCelis pirobebSi SeuZlebelia, am moTxovnis realizaciis
saSualebas mikuTvnebiTi sarCeli warmoadgens, sasamarTlo ki, sssk-is 248-e mux-
lis imperatiuli SezRudvidan gamomdinare, ver gascdeba sasarCelo moTxovnas
da ver miakuTvnebs mxares (sazogadoebas) imas, rac ar uTxovia an imaze mets, vidre
is moiTxovda. palatam damatebiT miuTiTa, rom evrosasamarTlos precedentuli
praqtikis Tanaxmad, marTlmsajulebis ganxorcieleba ar unda iyos formaluri,
aramed samarTalwarmoebis mizani darRveuli uflebis efeqtur da realur dac-
vazea orientirebuli, rac erovnuli sasamarTlos mier sakiTxis amomwurav gadaw-
yvetaze mianiSnebs da ara formaluri xasiaTis samarTalwarmoebaze, romelsac da-
vis aRmofxvra Sedegad ar mohyveba. palatam evrosasamarTlos ganmartebaze day-
rdnobiT miuTiTa, rom saerTo sasamarTloebma yuradReba unda gaamaxvilon aR-
Zruli sarCelisadmi mosarCelis iuridiul interesze, aseve, im sakiTxze _ Tuki
aRiarebiTi sarCelis nacvlad, SesaZlebelia mikuTvnebiTi moTxovnis wayeneba mo-
pasuxisadmi, rac imavdroulad gadawyvetilebis aRsrulebaunarianobis sakiTxsac
ukavSirdeba, radgan gadawyvetilebis aRsruleba mxarisaTvis garantirebuli sa-
marTliani sasamarTlos ganuyofeli nawilia, nebismieri  sasamarTlos mier gamo-
tanili gadawyvetilebis aRsruleba „sasamarTlo procesis“ ganuyofel nawilad
unda ganixilebodes adamianis uflebaTa evropuli konvenciis me-6 muxlis mizne-
bidan gamomdinare.

sakasacio sasamarTlom miuTiTa ra aRiarebiTi sarCelis samarTlebrivi bunebis
Taobaze uzenaesi sasamarTlos myar praqtikaze daaskvna, rom sawarmos partnior-
Ta aRiarebiTi sarCeli sawarmos krebis oqmisa da uZravi qonebis gasxvisebis xel-
Sekrulebis baTilad cnobis moTxovniT dauSvebelia da ganCinebiT sssk-is 187.2.,-
e, 275-e da me-7 muxlebis safuZvelze ganuxilvelad datova.8

8 sus gadawyvetileba, 30 marti, 2018, #as-833-779-2017.
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1.5.

gamoyenebuli normebi: ssk-is 180-e muxli, sssk-is 394-e muxlis „e1“ qvepun-
qti, 187.2., 275-e, me-7 muxlebi.

ganmartebebi: iuridiuli interesis cnebaSi igulisxmeba is materialursa-
marTlebrivi ufleba, romlis dacvasac uzrunvelyofs aRiarebiTi sarCeli.
mosarCelis mier xelSekrulebis baTilad cnobis moTxovna gamarTlebuli iq-
neboda,  Tuki mosarCele daadasturebda, rom  sadavo garigebaTa (saerTo kre-
bisa da sameTvalyureo sabWos krebis oqmebi) da sajaro reestris Canaweris
baTilad cnobiT, igi garkveuli iuridiuli interesis dakmayofilebas SeZ-
lebda da samarTlebrivad gaiumjobesebda mdgomareobas.

gadawyvetilebis Sedegi: aRiarebiTi sarCeli ganuxilvelad iqna datove-
buli iuridiuli interesis ararsebobis gamo.

mosarCelem sawarmos mimarT aRZruli aRiarebiTi sarCeliT saaqcio sazogadoebis
krebisa da sameTvalyureo sabWos oqmebisa da sajaro reestris Canaweris baTilad
cnoba moiTxova, rac, saqalaqo sasamarTlos gadawyvetilebiT, romelic ucvle-
lad datova saapelacio sasamarTlom, nawilobriv dakmayofilda. sawarmos sakasa-
cio saCivris ganxilvisas sakasacio sasamarTlom ganmarta, rom ssk-is 178. 1. „l“;
186-e da 180-e muxlebidan da damkvidrebuli sasamarTlo praqtikiT, romlis Sesa-
bamisad, aRiarebiTi sarCelis dasaSvebobis, iseve, rogorc misi dasabuTebulobis,
sakiTxis Semowmeba samarTlis sakiTxia da, aqedan gamomdinare, sasamarTlom pro-
cesis monawile mxaris pretenziis ararsebobis pirobebSic, sakuTari iniciativiT
unda Seamowmos sarCelis dasaSveboba saqmiswarmoebis nebismier etapze (susg #as-
91-91-2018, 31 ivlisi, 2018 weli, p-15).

sasamarTlom aRniSna, rom mosarCelis mier aRZruli aRiarebiTi sarCelis dasaS-
vebobas procesualurad gamoricxavs is garemoeba, rom mosarCelis mier araa dasa-
buTebuli, iuridiulad sasargeblo ra Sedegs ganapirobebs misTvis am garigebaTa
(saerTo krebisa da sameTvalyureo sabWos krebis oqmebi) da sajaro reestris Cana-
weris baTilad cnoba anu, sxvagvarad rom vTqvaT, ar ikveTeba is iuridiuli inte-
resi (sssk-is 180-e muxli), romelic mosarCeles am moTxovnaTa mimarT aqvs.

sasamarTlom miuTiTa, rom iuridiuli interesis cneba gulisxmobs im materialur-
samarTlebriv uflebas, romlis dacvasac uzrunvelyofs aRiarebiTi sarCeli. mo-
sarCelis mier xelSekrulebis baTilad cnobis moTxovna gamarTlebuli iqneboda,
Tuki mosarCele daadasturebda, rom  sadavo garigebaTa (saerTo krebisa da sameT-
valyureo sabWos krebis oqmebi) da sajaro reestris Canaweris baTilad cnobiT,
igi garkveuli iuridiuli interesis dakmayofilebas SeZlebda da samarTlebri-
vad gaiumjobesebda mdgomareobas.

saqmis masalebidan da sasarCelo moTxovnis Sinaarsidan irkveva, rom garigebaTa
baTilad cnobis iuridiul interesad mosarCele miiCnevs ss-is marTvis ganxorci-
elebas mxolod saamisod uflebamosili pirebis mier. amasTan, ss-is marTvaSi kano-
niT miniWebuli uflebamosilebis farglebSi, aqtiuri monawileobis miRebis sur-
vils.

sasamarTlom miiCnia, rom mosarCelis interesi, rom ss-is kanonieri marTva gane-
xorcielebinaT mxolod uflebamosil pirebs, ris gamoc baTilad sacnobi iyo sar-
CelSi miTiTebuli yvela garigeba da sajaro reestris Canaweri, dausabuTebelia
da gasaziarebelia mopasuxis argumenti, rom sasamarTlom 65,6% aqcionerTa kre-
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bis mier miRebuli gadawyvetileba baTilad, iseT garemoebebze miTiTebiT cno,
romelsac arsebiT gavlenas ver moexdenda gadawyvetilebis miRebaze. amdenad,
sakasacio palatis mosazrebiT, mosarCelis mier sarCelSi dasaxelebuli in-
teresi unda Sefasdes mxaris subieqtur interesad, romelsac araviTari ma-
terialursamarTlebrivi sargeblis motana mosarCelisaTvis ar SeuZlia.

sasamarTlom aRniSna, rom, mocemul SemTxvevaSi, mosarCelis sasargeblod davis
gadawyvetis materialursamarTlebrivi Sedegi mosarCelisTvis uflebis mimniWe-
beli ver gaxdeba. rac imas niSnavs, rom gansaxilveli aRiarebiTi sarCeli sarCelis
iuridiuli interesis kriteriumis, rogoricaa: a) mosarCeles unda edavebodnen
uflebas; b) davis arseboba unda qmnides mosarCelis uflebis momavalSi darRve-
vis realur saSiSroebas; g) aRiarebiTi sarCelis gadawyveta davis gadawyvetis sa-
ukeTeso saSualeba unda iyos, kerZod, gadawyvetilebis Sedegad srulad garkve-
uli Sedegs unda iRebdes mxare, aRiarebiTi sarCelis dakmayofileba unda qmni-
des im uflebisa Tu urTierTobis gansazRvrulobas, rac mosarCelesa da mopasu-
xes Soris warmoSobili davis gamo irRveva) arsebobis Sesaxeb sssk-is 180-e muxliT
dadgenil savaldebulo pirobas ar akmayofilebs. amdenad, mocemul SemTxvevaSi,
sakasacio palatam miiCnia, rom mosarCelem ver SeZlo, daesabuTebina aRiarebiTi
moTxovnis mimarT misi namdvili iuridiuli interesis arseboba, rogorc aRiare-
biTi sarCelis warmoebaSi miRebisa da ganxilvis aucilebeli winapiroba (sssk-is
178-e muxlis pirveli nawilis „l“ qvepunqti, amave kodeqsis 186-e muxlis pirveli
nawilis „T“ qvepunqti).

sakasacio palatam miiCnia, rom arsebobs saapelacio sasamarTlos ganCinebis (rom-
liTac ucvlelad iqna datovebuli pirveli instanciis sasamarTlos gadawyveti-
leba) gauqmebis sssk-is 394-e muxlis „e1“ qvepunqtiT gaTvaliswinebuli absolu-
turi safuZveli, ramdenadac sarCeli ganuxilvelad unda darCeniliyo saqmiswar-
moebis pirvelive etapze. Sesabamisad, miRebuli ganCineba imdenad dausabuTebe-
lia, rom misi samarTlebrivi safuZvlianobis Semowmeba SeuZlebelia.

sakasacio palatam ganmarta, rom sssk-is 187-e muxlis me-2 nawili miTiTebiTi xasi-
aTisaa da masSi amave kodeqsis 275-e muxlis winapirobebis Semowmebazea saubari,
Tumca es ukanaskneli normac ar Seicavs sarCelis ganuxilvelad datovebis amom-
wurav CamonaTvals, ris gamoc dasaSvebia saproceso analogiis principis gamoye-
neba (sssk-is me-7 muxli) im SemTxvevisaTvis, rodesac vlindeba sarCelis miRebaze
uaris Tqmis kanoniT gaTvaliswinebuli sxva SemTxveva (susg #as-302-285-2017, 16
ivnisi, 2017 weli; #as-551-522-2015, 14 agvisto, 2015 weli). mocemul SemTxvevaSi,
radganac aRiarebiTi sarCeli ar akmayofilebs sssk-is 178-e muxlis moTxovnebs,
amave kodeqsis 186-e muxlis pirveli nawilis „T“ qvepunqtis Tanaxmad, sakasacio
sasamarTlom ganuxilvelad datova.9

9 sus gadawyvetileba, 12 seqtemberi, 2018, #as-609-609-2018.
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1.6.

gamoyenebuli normebi: „mewarmeTa Sesaxeb“ saqarTvelos kanonis me-8, 47-e
muxlebi.

ganmartebebi:

a.sawarmos partniors im pirobebSi, roca ar davobs arc krebis mowvevis, arc
misi gamarTvisa da arc kompetenciis kanonierebas, dividendis ganawilebis
safuZvliT sarCelis aRZvris ufleba ar gaaCnia;

b.vinaidan sazogadoebis wminda mogebis ganawilebis sakiTxi sawarmos partni-
orTa krebis kompetencias ganekuTvneba, igi swored partniorTa krebaze un-
da iqnes ganxiluli, xolo miRebuli gadawyvetilebis kanoniereba, SesaZ-
loa, sasamarTlos msjelobis sagnad iqces;

g.samewarmeo saqmianobis miznis gaTvaliswinebiT, partnioris yvelaze mniS-
vnelovani ufleba sazogadoebis saqmianobidan mogebis miRebaa. es ufleba
moicavs dividendis miRebis zogad uflebas (dividendis miRebis ufleba) da
konkretuli sameurneo wlis bolos partnioris mier sazogadoebis mogebis
nawilis moTxovnis uflebas (dividendis moTxovnis ufleba);

d.rogorc kanonis, ise, sawarmos wesdebis Sesabamisad, dividendis gacemis Ta-
obaze gadawyvetilebis miReba sawarmos diskreciaa, rac gulisxmobs gasa-
nawilebeli mogebis odenobis gansazRvrasac da am gadawyvetilebis miReba-
Si sasamarTlos monawileobas, Tu uflebamosili pirebi arakeTilsindisie-
rad moqmedeben, partnioris uflebebs ganzrax ugulebelyofen an diskre-
cias borotad iyeneben.

gadawyvetilebis Sedegi: sawarmosaTvis dividendis dakisrebis Taobaze
partnioris sarCeli ar dakmayofilda samarTlebrivi dausabuTeblobis ga-
mo.

Sps-s 50% wilis mesakuTre partniorma sarCeli sawarmos, meore 50%-iani wilis
mflobelive partnioris, sawarmosa da direqtoris mimarT aRZruli sarCeliT suf-
Ta mogebidan dividendis dakisreba moiTxova.

meore partniorma moTxovnis gamomricxveli SesagebliT, „mewarmeTa Sesaxeb“ sa-
qarTvelos kanonis me-8, 38-e, 46.21 muxlebsa da sazogadoebis wesdebis me-7 mux-
lze miTiTebiT, ganmarta, rom dividendis ganawileba partniorTa dRis wesrigSi
arasodes Sesula, amgvari pretenziis wardgena gamarTlebuli iqneboda partni-
orTa krebis mier sakiTxze msjelobisa da uaryofiTi gadawyvetilebis gamotanis
SemTxvevaSi.

sakasacio sasamarTlom, sssk-is 394-e muxlis „e“ qvepunqtis safuZvliT, gaauqma
sarCelis nawilobriv dakmayofilebis Taobaze saapelacio sasamarTlos gadawyve-
tileba, romliTac sawarmos dividendis gadaxda partnioris sasargeblod daekis-
ra da axali gadawyvetilebiT _ sarCeli uaryo.10 sakasacio sasamarTlos gadawyve-
tilebis dasabuTeba Semdegia:

sakasacio sasamarTlom dadgenilad cno, rom ori partnioris mier dafuZnebul
sawarmoSi, sadac TiToeuli partniori flobs Tanabar, sawarmos 50%-50%-ian wils,

10 sus gadawyvetileba, 30 noemberi, 2018, #as-1141-2018.
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dividendis ganawilebis sakiTxze partniorTa krebas gadawyvetileba ar miuRia da
partniorTa Soris uTanxmoebis sagans da dividendis ganawilebaze partniorTa
krebis gadawyvetilebis ararsebobis safuZvels warmoadgens dividendis odeno-
ba, razec mxareebi ver SeTanxmdnen.

sasamarTlom aRniSna, rom ssk-is 24-e muxlis pirveli nawili ganamtkicebs iuridi-
uli piris, rogorc samarTalsubieqtis damoukideblobis zogad princips da yove-
li konkretuli SemTxvevis regulirebis materialuri safuZveli „mewarmeTa Sesa-
xeb“ saqarTvelos kanoniTaa gansazRvruli. miTiTebuli kanonis me-3 TavSi moce-
mulia SezRuduli pasuxismgeblobis sazogadoebis maxasiaTebeli specialuri we-
sebi da 47-e muxlis pirveli punqtiT dadgenilia, rom sawarmos partniorebi mmar-
TvelobiT uflebamosilebas axorcieleben partniorTa saerTo krebis meSveobiT,
Tu wesdebiT sxva ram ar aris dadgenili. sakasacio palatam ganmarta, rom partni-
orTa kreba warmoadgens sazogadoebis mmarTvelobiTi funqciis ganmaxorciele-
bel umTavres instruments. swored saerTo krebaze formirdeba sazogadoebisaT-
vis sasicocxlod mniSvnelovani sakiTxebi, maT Soris, „mewarmeTa Sesaxeb“ saqar-
Tvelos kanonis me-8 muxlis Tanaxmad, SezRuduli pasuxismgeblobis sazogadoe-
basa da saaqcio sazogadoebaSi partniorTa krebis gadawyvetilebiT SeiZleba, dad-
gindes wliuri da Sualeduri mogebis dividendebis saxiT ganawileba (cvlilebam-
deli redaqcia). normis danawesidan gamomdinare, wliuri mogebis/dividendis ga-
nawilebis sakiTxis gadawyveta Sps-is mmarTvelobiTi organos (saerTo kreba) kom-
petenciaa da, aseT SemTxvevaSi, partnioris, maT Soris, mcire partnioris ufleba-
damcav danawess saerTo krebis mowvevis ganmsazRvreli normebi adgens.

sakasacio palatam gaiziara ra gasaCivrebuli gadawyvetilebis daskvna, rom same-
warmeo sazogadoebis partniors aqvs dividendis moTxovnis ufleba, miuTiTa, rom
yvela SemTxvevaSi ar SeiZleba iqnes miCneuli sawarmos xelZRvanelobiT ufleba-
mosilebaSi sasamarTlos mxridan Carevis legitimur safuZvlad. sakiTxis samar-
Tlebrivad sworad Sefasebis mizniT sakasacio sasamarTlom imsjela dividendis
institutze da ganmarta, rom samewarmeo saqmianobis miznis gaTvaliswinebiT,
partnioris yvelaze mniSvnelovani ufleba sazogadoebis saqmianobidan mo-
gebis miRebaa. es ufleba moicavs dividendis miRebis zogad uflebas (divi-
dendis miRebis ufleba) da konkretuli sameurneo wlis bolos partnioris
mier sazogadoebis mogebis nawilis moTxovnis uflebas (dividendis moTxov-
nis ufleba). maT Soris gansxvaveba isaa, rom pirveli ufleba warmoiSoba sa-
zogadoebis partniorad gaxdomis momentidan, xolo meore _ sazogadoebis
partniorTa krebis mier mogebis ganawilebis Sesaxeb gadawyvetilebis miRebis
momentidan.

sakasacio sasamarTlom aRniSna, rom wliuri Sedegebis damtkicebisa Tu dividen-
dis ganawilebis sakiTxi sazogadoebis uflebamosilebas warmoadgens, romelic
formirdeba sazogadoebis saerTo krebaze miRebuli gadawyvetilebis saxiT. di-
videndis moTxovnis uflebas „mewarmeTa Sesaxeb“ saqarTvelos kanonis me-8 muxli
awesrigebs, romelic gulisxmobs rogorc dividendis gacema-gaucemlobis Taoba-
ze gadawyvetilebis miRebis, ise _ gasanawilebeli dividendis odenobis gansaz-
Rvris uflebamosilebasac. aRniSnuli kanoniT ar gvardeba SezRuduli pasuxis-
mgeblobis sazogadoebaSi partniorTa krebis mier dividendis gacema-gaucemlo-
bis an dividendis odenobis gansazRvris Sesaxeb gadawyvetilebis miRebis sakiT-
xebi da maTi mowesrigebis SesaZleblobas iTvaliswinebs kompaniis wesdebiT. pala-
tis azriT, udavoa, rom, rogorc kanonis, ise _ sawarmos wesdebis Sesabamisad,
dividendis gacemis Taobaze gadawyvetilebis miReba sawarmos diskreciaa, rac
gulisxmobs gasanawilebeli mogebis odenobis gansazRvrasac da es gadawyve-
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tileba sasamarTlom unda miiRos, Tu uflebamosili pirebi arakeTilsindi-
sierad moqmedeben, partnioris uflebebs ganzrax ugulebelyofen an diskre-
cias borotad iyeneben. unda aRiniSnos, rom samoqalaqo samarTlis miznebisaT-
vis, partniorTa gadawyvetileba ormxrivi/mravalmxrivi garigebaa (sk-is 50-e mux-
li), romelic samoqalaqo kodeqsiT gansazRvruli garigebis namdvilobis yvela
elements unda akmayofilebdes da, sadavoobis SemTxvevaSi, partniori, rome-
lic ar eTanxmeba am garigebas, uflebamosilia, isargeblos uflebis sasamar-
Tlo wesiT dacvis sayovelTao principiT, romelic vrceldeba nebismieri
darRveuli Tu sadavod qceuli uflebis mimarT. erT-erT saqmeSi, sakasacio
palata ar daeTanxma sazogadoebis partnioris moTxovnas sasamarTlos meSveobiT
dividendis ganawilebis Taobaze da ganmarta, rom partniors dividendis moTxov-
nis ufleba mxolod im SemTxvevaSi eqneboda, Tu sadavo dros mogeba sazogadoeba-
Si dividendis gacemis gziT ganawilda. „mewarmeTa Sesaxeb“ saqarTvelos kanonis
me-8 muxlze dayrdnobiT, sakasacio palatam ganmarta, rom „dividendebis gacema
sawarmos saqmianobis Cveulebrivi procesi ki ar aris, aramed gansakuTrebuli Sem-
Txvevaa, romelic Sesabamisi proceduris dacviT xorcieldeba. dividendis gace-
mis safuZveli SeiZleba iyos sawarmoSi mogebis arseboba da partniorTa krebis
gadawyvetileba partniorebze dividendebis gacemis Sesaxeb. dividendis saval-
debulo reJimSi mxolod erT partniorze gacema saqarTvelos kanonmdeblobiT
gaTvaliswinebuli ar aris... partniors dividendis moTxovnis ufleba mxolod im
SemTxvevaSi eqneboda, Tu damtkicdeboda, rom kompaniis partniorTa krebis ga-
dawyvetilebiT ganawilda dividendebi da mas, rogorc partniors, Tavisi wilis
proporciuli Tanxa ar gaunawiles an, Tu is moiTxovs partniorTa krebis mowvevas
da sawarmos partniorTa kreba miiRebs gadawyvetilebas dividendebis ganawile-
bis Taobaze“ (susg-ebebi: #as-75-408-09, 2 ivlisi, 2009 w; #as-863-813-2015, 17 de-
kemberi, 2015 weli).

1.7.

gamoyenebuli normebi: ssk-is 976-e muxlis pirveli nawilis „a“ qvepunqti da
979-e muxlis pirveli nawili.

ganmarteba: saqmis pirveli instanciis sasamarTlosaTvis ukan dabruneba,
iseve, rogorc saqmeze axali gadawyvetilebis miReba, saapelacio sasamar-
Tlos uflebaa da ara valdebuleba. miuxedavad amisa, es ar gulisxmobs saape-
lacio sasamarTlos SeuzRudaobas, nebismieri dausabuTebeli gadawyveti-
lebisas, qvemdgomi instanciis sasamarTlos xelaxla gansaxilvelad daubru-
nos saqme. aseTi midgoma ewinaaRmdegeba racionaluri marTlmsajulebisa da
procesualuri ekonomiis principebs, samoqalaqo saproceso kodeqsis 385-e
muxlis me-2 nawilis namdvil azrs, riTac am SemTxvevaSi SeboWilia saapela-
cio sasamarTlo.

dabrunebis motivacia: saapelacio palatam ise daabruna pirvel instanci-
aSi saqme gansaxilvelad, rom saTanadod ar daasabuTa, Tu ratom ver SeZleb-
da gadawyvetilebis miRebas.

samewarmeo davaSi mosarCelem (yofilma direqtorma) mopasuxis (sawarmos) winaaR-
mdeg sarCeli aRZra da moiTxova 24 800 laris dakisreba Semdeg garemoebebze miTi-
TebiT: sawarmos 100%-iani wilis mflobel partniorTan zepiri SeTanxmebis safuZ-
velze man (mosarCelem) ikisra valdebuleba, sawarmos sawesdebo kapitali 25-30
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aTasi laris farglebSi Seevso, romlis sanacvlodac is sakuTrebaSi miiRebda wils
sawarmoSi mis mier ganxorcielebuli Senatanis proporciulad. man mopasuxis sa-
wesdebo kapitalis Sesavsebad Seitana piradi fuladi saxsrebi, sul _ 24800 lari;
partniorma daarRvia maT Soris arsebuli SeTanxmeba da mosarCeles ar dauTmo
Sepirebuli wili. mopasuxem waradgina moTxovnis gamomricxveli Sesagebeli, ro-
melSic miuTiTa, rom mosarCeles mopasuxis sabanko angariSebze piradi Tanxa ar
Seutania; man marTlsawinaaRmdegod miiTvisa mopasuxis kuTvnili Tanxa, ris gamoc
igi micemul iqna sisxlissamarTlebriv pasuxisgebaSi. mopasuxis sawesdebo kapi-
talSi Setanili Tanxa warmoadgenda partnioris sakuTrebas da is sawesdebo kapi-
talSi Sehqonda mosarCeles partnioris miTiTebis Sesabamisad.

saqalaqo sasamarTlos gadawyvetilebiT sarCeli ar dakmayofilda. saapelacio sa-
samarTlos ganCinebiT _ mosarCelis saapelacio saCivari nawilobriv dakmayofil-
da, gauqmda gasaCivrebuli gadawyvetileba da saqme xelaxla gansaxilvelad daub-
runa Tbilisis saqalaqo sasamarTlos.

sakasacio sasamarTlom daakmayofila ra sawarmos (mopasuxis) sakasacio saCivari,
gaauqma saapelacio sasamarTlos ganCineba saqmis saqalaqo sasamarTloSi gansa-
xilvelad dabrunebis Sesaxeb da saqme xelaxla gansaxilvelad saapelacio sasa-
marTlos gadaugzavna.11 sakasacio sasamarTlos msjeloba Semdegia: saqmis masale-
bis mixedviT, mosarCeles aRZruli aqvs mikuTvnebiTi moTxovna. is moiTxovs mopa-
suxisaTvis 24 800 laris dakisrebas. mas mkafiod da gasagebad aqvs Camoyalibebuli
is Sedegi, risi miRwevac surs. misi moTxovna dasabuTebulia imiT, rom man partni-
orTan zepiri molaparakebis Semdeg, mopasuxis sawesdebo kapitalis Sesavsebad
gaiRo kuTvnili Tanxa _ 24800 lari; sawarmos wesdebis Tanaxmad, axali/damatebiTi
Senatanebis gziT sawarmos kapitalis gazrdis Sesaxeb gadawyvetilebas iRebs ara
direqtori, aramed partniorTa kreba. asevea gaTvaliswinebuli mewarmeTa Sesaxeb
kanonis normebiTac (3.5, 47.2 da 91.5. „z“ muxlebi). sakasacio sasamarTlom aRniSna,
rom mosarCelis mier miTiTebuli faqtebis analizi qmnis im daskvnis gamotanis
saSualebas, rom, mosarCelis azriT, man piradi Tanxa sawarmoSi valdebulebis ga-
reSe Seitana da amitomac sawarmosagan moiTxovs Sesrulebulis ukan dabrunebas
(ssk-is 976-e muxlis pirveli nawilis „a“ qvepunqti da 979-e muxlis pirveli nawili).
pirveli instanciis sasamarTlom sarCelis uaryofis mTavar safuZvlad miuTiTa
imaze, rom mosarCelem ver daamtkica Sesrulebis sagani _ 24 800 lari ara partni-
ors, aramed Tavad ekuTvnoda. aRniSnulidan gamomdinare, saapelacio sasamarTlos
daskvna imis Taobaze, rom moTxovnis arsi da misi safuZveli bundovania da amitom
SeuZlebelia saboloo gadawyvetilebis miReba, dausabuTebelia. palatam ar gai-
ziara qvemdgomi sasamarTlos msjelobac partnioris mesame pirad CarTvis moti-
viT saqmis pirveli instanciis sasamarTlosaTvis dabrunebasTan dakavSirebiT,
radganac amgvari msjeloba ewinaaRmdegeba sssk-is 88-90 muxlebiT dadgenil we-
sebs. sasamarTlom ganmarta, rom kanoniT sasamarTlos ara aqvs imis ufleba, rom
sakuTari iniciativiT Caabas mesame piri saqmeSi. saqmis masalebiT ki ar dasturde-
ba, rom pirveli instanciis sasamarTloSi ganxilvisas, romelime mxarem an TviT
dainteresebulma pirma (partniorma) gamoiyena aRniSnuli normebiT miniWebuli
saproceso ufleba.

sakasacio sasamarTlom sasamarTlo praqtikaze dayrdnobiT aRniSna Semdegi: „sssk-
is 385-e muxlis pirveli nawilis „a“ qvepunqtis Tanaxmad, im SemTxvevaSi, Tuki ar-
sebobs am kodeqsis 394-e muxliT gaTvaliswinebuli SemTxvevebi, saapelacio sasa-

11 sus ganCineba, 16 Tebervali, 2016, #as-973-922-2015.
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marTlo auqmebs gadawyvetilebas da saqmes ubrunebs pirveli instanciis sasamar-
Tlos xelaxla gansaxilvelad. amave muxlis me-2 nawilis Tanaxmad, saapelacio sa-
samarTlos SeuZlia, ar gadaagzavnos saqme ukan da TviTon gadawyvitos. amdenad,
saqmis pirveli instanciis sasamarTlosaTvis ukan dabruneba, iseve, rogorc saq-
meze axali gadawyvetilebis miReba, saapelacio sasamarTlos uflebaa da ara val-
debuleba. miuxedavad amisa, es ar gulisxmobs saapelacio sasamarTlos SeuzRu-
daobas, nebismieri dausabuTebeli gadawyvetilebis SemTxvevaSi, qvemdgomi instan-
ciis sasamarTlos xelaxla gansaxilvelad daubrunos saqme. aseTi midgoma ewina-
aRmdegeba racionaluri marTlmsajulebisa da procesualuri ekonomiis princi-
pebs, samoqalaqo saproceso kodeqsis 385-e muxlis me-2 nawilis namdvil azrs, ri-
Tac amjerad SeboWilia saapelacio sasamarTlo, amitom, saapelacio sasamarTlom,
romelic samoqalaqo saproceso kodeqsis Tanaxmad, aseve, saqmis arsebiTad gan-
mxilveli sasamarTloa, pirveli instanciis sasamarTlos saqme ukan unda daubru-
nos mxolod gamonaklis SemTxvevebSi, rodesac mas Tavad realurad gauWirdeba
faqtobrivi garemoebebis dadgena an konkretuli saqmis garemoebebis gaTvaliswi-
nebiT, marTlac mizanSewonilia saqmis ukan dabruneba“... (Sead. saqme #as-471-450-
2015 30.10.15) sakasacio palatam damatebiT aRniSna, rom saqmis xelaxali ganxilvis
mizniT ukan dabrunebis Sesaxeb miRebuli ganCineba am konkretul SemTxvevaSi da-
sabuTebuli iqneboda, Tu iarsebebda sssk-is 394-e muxliT gaTvaliswinebuli ro-
melime safuZveli. saapelacio palatam ise daabruna pirvel instanciaSi saqme gan-
saxilvelad, rom saTanadod ar daasabuTa, Tu ratom ver SeZlebda gadawyvetile-
bis miRebas, miT ufro, rogorc ukve aRiniSna, moTxovnac da misi faqtobrivi sa-
fuZvelic mosarCelis mier mkafiod da araorazrovnad iyo Camoyalibebuli. pala-
tam sssk-is 377-e muxlis safuZvelze aRniSna, rom saapelacio sasamarTlo ufle-
bamosili iyo, Tavad gamoekvlia mtkicebis saganSi Semavali faqtebi, gaeanalizebi-
na saqmeSi arsebuli mtkicebulebebi da ise gamoetana daskvna, sarCeli iuridiu-
lad amarTlebda Tu ara moTxovnas da ganxorcielebuli iyo Tu ara samarTlebrivi
Sedegis ganmapirobebeli yvela samarTlebrivi winapiroba.

1.8.

gamoyenebuli normebi: ssk-is 992-e muxli.

ganmarteba:

a.piri uflebas borotad iyenebs maSin, roca misi qmedeba miznad ar isaxavs
uflebis ganxorcielebis aucileblobiT nakarnaxebi interesis dacvas. qme-
deba miznad isaxavs mxolod sxvisi samarTlebrivi sikeTis xelyofas da ar
emsaxureba sakuTari uflebis realizacias;

b.uflebis borotad gamoyenebis Sefaseba deliqtis SemadgenlobaSi marTlwi-
naaRmdegobis elementis Semowmebis farglebSi aris SesaZlebeli.

dabrunebis safuZveli: saapelacio sasamarTlom ar gamoiyena kanoni, rome-
lic unda gamoeyenebina da gamoiyena kanoni, romelic ar unda gamoeyenebina
(sssk-is 393.2 muxlis „a“ da „b“ qvepunqtebi), amasTan, yovelmxrivad, srulad da
obieqturad ar gamoikvlia da saTanadod ar Seafasa saqmisaTvis mniSvnelo-
bis mqone faqtebi.

sawarmo (mosarCele) sawarmos damfuZneblis (mopasuxe) winaaRmdeg warmoebul da-
vaSi moiTxovs mis sasargeblod mopasuxis mier miyenebuli zianis anazRaurebas.
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mosarCelis mtkicebiT, mopasuxe ZiriTad partniors Segnebulad uSlida xels war-
moebis amuSavebaSi, kerZod, man xsenebuli turbinebis gasaSvebad aucilebeli na-
xazebi da eleqtrosamarTavi mowyobilobebi sawarmos ar gadasca, miiTvisa hesis
marTvis kodirebuli gasaRebi da eleqtronuli versiis samarTavi pulti, ris ga-
moc warmoeba ver muSaobda.

raionuli sasamarTlos gadawyvetilebiT sarCeli ar dakmayofilda. saapelacio
sasamarTlos gadawyvetilebiT _ mosarCelis saapelacio saCivari dakmayofilda
nawilobriv; saapelacio sasamarTlom gaauqma raionuli sasamarTlos gadawyveti-
leba da miiRo winaswari (Sualeduri) gadawyvetileba, romliTac daadgina mopasu-
xisaTvis Tanxis dakisrebisaTvis faqtobrivi safuZvlebis arseboba mosarCelis
sasargeblod. mopasuxisaTvis mosarCelis sasargeblod dasakisrebeli Tanxis ode-
noba ganisazRvra winaswari (Sualeduri) gadawyvetilebis kanonier ZalaSi Sesvlis
Semdeg. saapelacio sasamarTlom miiCnia, rom wardgenili sasarCelo moTxovna de-
liqturi valdebulebidan gamomdinareobda da mopasuxis qmedebaSi ssk-is 992-e
muxliT gaTvaliswinebuli deliqturi pasuxismgeblobis yvela niSani arsebobda.
sakasacio sasamarTlom mopasuxis sakasacio saCivris safuZvelze gaauqma winaswa-
ri (Sualeduri) gadawyvetileba, rogorc kanonis darRveviT miRebuli, romlis da-
sabuTeba imdenad arasrulia, rom misi samarTlebrivi safuZvlianobis Semowmeba
SeuZlebelia (sssk-is 394-e muxlis „e1“ qvepunqti) da saqme xelaxla gansaxilvelad
daabruna imave sasamarTloSi.12

sakasacio palatis mosazrebiT, gasaCivrebuli gadawyvetilebis dausabuTebloba
imiT gamoixata, rom saapelacio sasamarTlom ar gamoiyena kanoni, romelic unda
gamoeyenebina da gamoiyena kanoni, romelic ar unda gamoeyenebina (sssk-is 393.2
muxlis „a“ da „b“ qvepunqtebi), amasTan, yovelmxrivad, srulad da obieqturad ar
gamoikvlia da saTanadod ar Seafasa saqmisaTvis mniSvnelobis mqone faqtebi (sssk-
is 105-e muxlis meore nawili), rasac Sedegad mohyva sarCelis dakmayofileba sak-
marisi argumentaciis gareSe.

sakasacio sasamarTlom aRniSna, rom mosarCele zianis anazRaurebis moTxovnas
amyarebs im garemoebas, rom mopasuxem zepiri garigebis safuZvelze sawarmos wina-
Se aRebuli eqvsi turbina-generatoris gadacemis valdebuleba daarRvia, kerZod,
gadasca mxolod ori turbina, isic maT asamuSaveblad gankuTvnili programuli
uzrunvelyofis e.w. „gasaRebis“ gareSe, ris Sedegadac sawarmom miiRo ziani. mo-
sarCelis mtkicebiT, mopasuxes sawarmos 35%-iani wili gadaeca swored am ori tur-
binis sanacvlod.

sakasacio palatam ganmarta, rom, zogadi principis Tanaxmad, gansaxilveli kate-
goriis davaSi, mosarCeles ekisreba rogorc faqtebis miTiTebis, aseve _ maTi dam-
tkicebis tvirTic. Sesabamisad, mosarCele iyo valdebuli, mieTiTebina da sar-
wmunod daemtkicebina, rom mopasuxis qmedeba iyo aramarTlzomieri, am qmedebam
gamoiwvia ziani, mopasuxis qmedebasa da zians Soris arsebobda mizezobrivi kavSi-
ri, aseve _ zianis odenoba. mocemul SemTxvevaSi, isea dadgenili zianis arsebobis
Sesaxeb faqtobrivi garemoeba, rom gadawyvetileba ar Seicavs dasabuTebas mar-
TlwinaaRmdegobaze, kerZod, mopasuxis marTlsawinaaRmdego umoqmedobam mosar-
Celis romeli sagangebod daculi ufleba Selaxa. amdenad, palatam miiCnia, rom
saqmis masalebiT ar dasturdeba ssk-is 992-e muxliT gansazRvruli moTxov-
nis warmoSobis winapirobebis arseboba.

12 sus ganCineba, 5 maisi, 2016 , #as-758-719-2013.
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sakasacio palatis mosazrebiT, mocemul SemTxvevaSi, arc ssk-is 115-e muxlis (sa-
moqalaqo ufleba unda ganxorcieldes marTlzomierad. dauSvebelia uflebis ga-
moyeneba martooden im mizniT, rom ziani miadges sxvas) gamoyenebis winapiroba ar
arsebobda. palatam ar gaiziara saapelacio sasamarTlos mosazreba, rom marTlwi-
naaRmdegoba ssk-is 115-e muxlis TvalsazrisiT ikveTeba, vinaidan es muxli gulis-
xmobs, rom pirs aqvs raime ufleba, magram is iyenebs am uflebas mxolod im mizniT,
rom ziani miadges sxvas. aq igulisxmeba aRiarebuli da udavod legitimuri ufle-
bis arseboba. uflebis gamoyenebis marTlzomierebis farglebi yovel konkretul
SemTxvevaSi calkeuli uflebisa da garemoebebis Sefasebis safuZvelze dginde-
ba. amasTan, uflebis borotad gamoyenebis Sefaseba deliqtis SemadgenlobaSi mar-
TlwinaaRmdegobis elementis Semowmebis farglebSi aris SesaZlebeli. mocemul
SemTxvevaSi, sasamarTlo ar uTiTebs, Tu romeli ufleba hqonda mopasuxes, ra Si-
naarsis iyo es ufleba. piri uflebas borotad iyenebs maSin, roca misi qmedeba
miznad ar isaxavs uflebis ganxorcielebis aucileblobiT nakarnaxebi interesis
dacvas. qmedeba miznad isaxavs mxolod sxvisi samarTlebrivi sikeTis xelyofas da
ar emsaxureba sakuTari uflebis realizacias. mocemul SemTxvevaSi, mopasuxis
mxridan uflebis borotad gamoyenebis faqti sasamarTlos ar dausabuTebia.

sakasacio sasamarTlom dausabuTeblad miiCnia gasaCivrebuli winaswari gadawyve-
tilebis msjeloba sasarCelo moTxovnis ganxorcielebis damabrkolebeli safuZ-
vlis _ xandazmulobis Taobazec. sasamarTlos miTiTebiT, saqmis xelaxla ganmxil-
velma sasamarTlom zianis miyenebis faqtTan erToblivad unda ganixilos da ga-
dawyvitos xandazmulobis sakiTxi mxareTa Soris arsebuli valdebulebiTsamar-
Tlebrivi urTierTobis Sinaarsis gaTvaliswinebiT.

sakasacio sasamarTlom aRniSna, rom, saapelacio sasamarTlom ar gamoikvlia
da ar Seafasa saqmeSi arsebuli mtkicebulebebi da ar daadgina mxareTa Soris
arsebuli saxelSekrulebo urTierTobis Sinaarsi. saapelacio palatas ar da-
udgenia, evaleboda Tu ara mopasuxes sawarmos winaSe raime moqmedebis ganxorci-
eleba, risi Seusruleblobac zianis anazRaurebis faqtobrivi safuZvlis dadge-
nis winapiroba gaxdeboda, Sesabamisad, usafuZvloa gasaCivrebuli Sualeduri ga-
dawyvetilebis daskvna, rom zianis anazRaurebis dakisrebis safuZvelia mopasu-
xis marTlsawinaaRmdego umoqmedoba _ mosarCelisaTvis turbinebis samarTavi
programuli uzrunvelyofis e.w. „gasaRebis“ gadaucemloba. es daskvna, saTanadod
argumentirebuli da, aqedan gamomdinare, damajerebeli ar aris.

sakasacio palatam miiCnia, rom saapelacio sasamarTlom ukritikod, saTanado da
dasaSvebi mtkicebulebebis ararsebobis pirobebSi gaiziara mosarCelis pozicia
da daadgina zianis anazRaurebis faqtobrivi safuZveli. sasamarTlom miuTiTa,
rom saqmis xelaxla ganxilvisas man sworad unda gaanawilos mxareebs Soris mtki-
cebis tvirTi da mtkicebulebaTa yovelmxrivi, sruli da obieqturi ganxilvis Se-
degad daadginos davis gadawyvetisaTvis arsebiTi mniSvnelobis mqone garemoebe-
bi _ mxareTa valdebulebebis Sinaarsi, kerZod, mxareTa Soris arsebuli valdebu-
lebiTsamarTlebrivi urTierTobis Sinaarsis gaTvaliswinebiT daadginos, aqvs Tu
ara mosarCeles ufleba, mopasuxes wauyenos moTxovna, anu warmoiSva Tu ara moT-
xovna da mxolod amis Semdeg unda imsjelos ganxorcielebadia Tu ara warmoSobi-
li moTxovna.
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1.9.

gamoyenebuli normebi: ssk-is 54-e, 55-e, 85-e, 976-e, 982-e muxlebi.

ganmarteba:

a.sasamarTlom ar unda gamoiyenos samoqalaqo kodeqsis, usafuZvlo gamdid-
rebis Tavis, Sesrulebisa da Seusruleblobis kondiqciebi erToblivad. da-
saxelebuli normebi araTavsebadia, radgan 976-e muxli Sesrulebis kondiq-
cias, xolo 983-e Seusruleblobis _ xelyofis kondiqcias exeba;

b.garigebis baTilad cnobisas mxolod garigebis amoralurobis zogadi nor-
mis gamoyeneba arasakmarisia. ssk-is 55-e muxliT garigebis baTilad misaCne-
vad saWiroa ori pirobis kumulaciurad arseboba, pirveli _ garigebiT gan-
sazRvrul Sesrulebasa da am SesrulebisaTvis gaTvaliswinebul anazRau-
rebas Soris aSkara Seusabamobis Sesaxeb garemoeba da, meore, garigeba dade-
buli unda iyos mxolod imis wyalobiT, rom xelSekrulebis erT-erTma mxa-
rem borotad gamoiyena sakuTari sabazro Zalaufleba an isargebla kon-
trahentis mZime mdgomareobiT, an gulubryvilobiT.

dabrunebis safuZveli: sssk-is 393-e muxlis me-2 punqtis „a“ da „b“ qvepun-
qtebi.

mosarCelis moTxovna, romelic or gansxvavebul samarTlebriv safuZvels, erTi
mxriv, garigebis amoralurobasa da, meore mxriv, xelSekrulebis dadebaze mxaris
iZulebas exeba, dakmayofilda nawilobriv da sawarmoSi wilis daTmobisa da ija-
ris xelSekrulebebi baTilad cnes qvemdgomma sasamarTloebma amoralurobis sa-
fuZvliT, radgan aSkaraa sawarmoSi 52.5%-is mflobelis mier, wilis gasxvisebis
xelSekrulebisas, nasyidobis fasis araadekvaturoba. mosarCelis sakasacio saCi-
vari ki emyareba, misi iZulebis gamo, uaryofili sasarCelo moTxovnis dakmayofi-
lebas, kerZod, ssk-is 992-e da 998-e muxlebis safuZvelze, mopasuxisaTvis zianis
anazRaurebis solidarulad dakisrebas. sakasacio sasamarTlom sssk-is 393-e mux-
lis me-2 punqtis „a“ da „b“ qvepunqtebiT gaTvaliswinebuli safuZvliT gaauqma ga-
saCivrebuli ganCineba da saqme xelaxla gansaxilvelad daabruna imave sasamar-
TloSi13 Semdegi dasabuTebiT:

sakasacio sasamarTlom aRniSna, rom sasamarTlom gansaxilveli davis mosawesri-
geblad gamoiyena ssk-is 54-e muxli, Tumca, gamijna ssk-is 55-e da 85-e muxlebisagan
da mxareTa Soris dadebuli wilis nasyidobis xelSekruleba miiCnia baTilad im
safuZvliT, rom garigeba amoraluria (miuxedavad mosarCelis mimarT Zaladobis
ararsebobisa), xolo misi amoralurad dakvalificirebisaTvis, sakmarisad CaTva-
la nasyidobis fasis araadekvaturoba, disproporcia, romelic saapelacio sasa-
marTlos daskvniT aSkaraa da, am msjelobis dasasabuTeblad, samarTlebrivi Se-
fasebisas, samarTlis principebis, avstriisa da germaniis samoqalaqo kodeq-
sebis, „valdebulebiTi samarTlis Sesaxeb“ Sveicariis kanonis samarTlebriv
regulaciebze miuTiTa, sadac sakiTxis msgavsi mowesrigeba qmnis xelSekru-
lebis SedarebiT susti mxaris dacvis winapirobebs meore mxaris Zalmomreo-
bisagan, rac uzrunvelyofs saxelSekrulebo samarTlianobas mxareTa Soris.

sakasacio sasamarTlom ganmarta, rom gansaxilveli urTierTobis samarTlebrivi
SefasebisaTvis da konkretulad sadavo garigebis baTilad misaCnevad, martoo-

13 sus ganCineba, 20 maisi, 2016, #as-1224-1149-2015.
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den garigebis amoralurobis zogadi normis gamoyeneba arasakmarisia da gadawyve-
tilebis samarTlebriv dausabuTebulobaze miuTiTebs. xelSekrulebis gaforme-
bis dros, moqmedi ssk-is 55-e muxliT (romelic saxeldebuli iyo Semdegnairad:
garigebis baTiloba Zalauflebis borotad gamoyenebis gamo; 08.05.2012w. # 6151
cvlilebamde redaqciiT), dadgenilia konkretuli winapirobebi garigebis ba-
Tilad misaCnevad da saWiroa ori pirobis kumulaciurad arseboba. dasaxe-
lebuli normis Tanaxmad, garigebis baTilobisaTvis sakmaris safuZvels ar
warmoadgens mxolod garigebiT gansazRvrul Sesrulebasa da am Sesrulebi-
saTvis gaTvaliswinebul anazRaurebas Soris aSkara Seusabamobis Sesaxeb ga-
remoeba, amasTan erTad, garigebis baTilad misaCnevad, aucilebelia, rom me-
ore winapirobac vlindebodes, kerZod, garigeba dadebuli unda iyos mxolod
imis wyalobiT, rom xelSekrulebis erT-erTma mxarem borotad gamoiyena Ta-
visi sabazro Zalaufleba an isargebla kontrahentis mZime mdgomareobiT an
gulubryvilobiT.

sasamarTlom miuTiTa, rom, gansaxilvel SemTxvevaSi, saapelacio sasamarTlom
araTu ar unda gamijnos ssk-is 54-e da 55-e muxlebi, aramed unda gamoikvlios
garigebis dadebis droisaTvis moqmedi normiT _ 55-e muxliT dadgenili ku-
mulaciuri winapirobebi, kerZod, martooden nasyidobis fasis araadekvatu-
roba, disporporcia, subieqturi elementebis dadgenis gareSe _ mxarem isar-
gebla sakuTari sabazro ZalauflebiT an mosarCelis gulubryvilobiT, ga-
moucdelobiT, misi mZime mdgomareobiT, ar aris sakmarisi da samarTlebri-
vad dasabuTebuli.

sakasacio sasamarTlom miuTiTa, rom ijaris xelSekrulebebis baTilobisas saape-
lacio sasamarTlos varaudi, rom SesaZloa, sakiTxi mosarCelis kompaniasTan kav-
Siris Tavidan acilebis mcdelobas ukavSirdebodes, moiTxovs, swored im subieq-
turi elementis kvlevasac, romelic sadavo garigebis gaformebis dros ssk-is 55-e
muxliTaa gaTvaliswinebuli.

sakasacio sasamarTlom aRniSna, rom saijaro xelSekrulebis baTilad cnoba, mo-
sarCeles imTaviTve ver moutans sasurvel samarTlebriv Sedegs, amdenad, saape-
lacio sasamarTlom unda gamoikvlios da Seafasos, ra iuridiul Sedegs warmo-
Sobs xelSekrulebis baTiloba. damatebiT gamokvlevas saWiroebs saijaro xel-
Sekrulebebis baTilobis moTxovnis samarTlebrivi safuZveli, Tuki mikuT-
vnebiTi sarCelis aRZvra iyo SesaZlebeli, maSin procesualurad unda Sefas-
des, ramdenad iyo dasaSvebi aRiarebiTi sarCeli.

sakasacio sasamarTlos daskvniT, saapelacio sasamarTlom ar unda gamoiyenos sa-
moqalaqo kodeqsis, usafuZvlo gamdidrebis Tavis, Sesrulebisa da Seusruleb-
lobis kondiqciebi erToblivad. dasaxelebuli normebi araTavsebadia, radgan 976-e
muxli Sesrulebis kondiqcias exeba, xolo 983-e Seusruleblobis _ xelyofis kon-
diqcias. 976-e muxlis pirveli nawilis „a“ qvepunqtiT, garigebis baTilad cnobis
samarTlebrivi Sedegi ukavSirdeba garigebis dadebamde arsebul viTarebaSi dab-
runebas, anu pirvandeli mdgomareobis aRdgenas, rac arara garigebiT miiRes mxa-
reebma, unda daubrunon erTmaneTs. ssk-is 983-e muxliT ki, romelic xelyofis
kondiqciis momwesrigebel normas ganekuTvneba, usafuZvlo gamdidrebis moTxov-
nidan gamomdinare moTxovna warmoiSoba sxvis samarTlebriv sivrceSi unebarTvo
CareviTa da amiT qonebrivi sargeblis miRebiT; Sesrulebis kondiqcia aris da-
mateba saxelSekrulebo samarTlisaTvis, xolo xelyofis kondiqcia _ dama-
teba deliqturi samarTlisaTvis.
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1.10.

gamoyenebuli normebi: „mewarmeTa Sesaxeb“ saqarTvelos kanoniT (kanonis
91.6.„e“ qvepunqti, ssk-is 709-e, 720-e muxlebi.

ganmarteba:

a. dauSvebelia mewarme subieqtis saqmianobaSi imgvari Careva, rom partniors Se-
ezRudos sawarmos direqtorTan xelSekrulebis Sewyvetis uflebamosileba;

b. direqtorTan dadebuli SeTanxmeba davalebis (sasamsaxuro) xelSekrule-
baa da, Sesabamisad, misi calmxrivad Sewyvetis marTlzomierebis Semowmebi-
sas „mewarmeTa Sesaxeb“ kanonis normebTan erTad, gamoiyeneba davalebis xel-
Sekrulebis momwesrigebeli normebi, Sesabamisad, zianis Taobaze sawarmos
mier aRZruli sarCelebic saxelSekrulebo moTxovnaTa farglebSi unda Se-
mowmdes da ara deliqturi valdebulebis;

g. partnioris sazogadoebidan garicxva ukiduresi zomaa, Sesabamisad, aseTi
zoma SeiZleba gamoyenebul iqnes mxolod mniSvnelovani safuZvlebis arse-
bobisas, mxolod im SemTxvevaSi, rodesac sazogadoebam aRar unda iTminos
gasaricxi partnioris korporaciulsamarTlebrivi monawileoba;

d. partnioris garicxvis Sesaxeb gadawyvetilebis miReba warmoadgens kompa-
niis partniorTa krebis diskreciaSi Semaval sakiTxs, romlis mizanSewoni-
lobazec sasamarTlo kontroli ar vrceldeba;

e. vinaidan sazogadoebidan partnioris garicxvis samarTlebriv Sedegs wil-
ze sakuTrebis uflebis CamorTmeva warmoadgens, Sesabamisi faqtobrivi wi-
napirobebis Sesrulebis SemTxvevaSi, sazogadoebidan partniori ar unda
gairicxos Tavisi wilis kompensaciis sakiTxis gadauwyvetlad, raTa kon-
stituciiT daculi sakuTrebis ufleba ar Seilaxos;

v. kanoniT gaTvaliswinebul SemTxvevebSi, samarTlis norma pirs damoukideb-
lad, yovelgvari winapirobebis dacvis gareSe, aniWebs uflebamosilebas,
Secvalos meore piris uflebrivi mdgomareoba, rac damatebiT sasamarTlos
gadawyvetilebiT dadasturebas aRar saWiroebs;

z. kerZo samarTlis iuridiuli piris direqtorsa da am iuridiul pirs Soris
arsebuli davalebis xelSekrulebis gaTvaliswinebiT zianis Taobaze sawar-
mos mier aRZruli sarCelebi ara deliqturi valdebulebis, aramed saxel-
Sekrulebo moTxovnaTa farglebSi unda Semowmdes;

T. partnioris garicxvis winapirobebis kvlevisas, mniSvnelovania, rom erTma-
neTisgan gaimijnos mopasuxis _ rogorc partniorisa da mopasuxis, rogorc
direqtoris movaleobebi da pasuxismgebloba kompaniis winaSe.

dabrunebis safuZveli: gasaCivrebuli gadawyvetileba mopasuxisaTvis, ro-
gorc zianis anazRaurebis dakisrebis, ise misi kompaniis partniorobidan ga-
ricxvis nawilSi samarTlebrivad da faqtobrivad dausabuTebelia. zianis da-
kisrebis moTxovna isea dakmayofilebuli, rom gasaCivrebuli gadawyvetile-
biT sworad ar gansazRvrula moTxovnis damfuZnebeli norma/normebi da, Se-
sabamisad, gasaCivrebuli gadawyvetileba arc Sesabamis dasabuTebas ar Sei-
cavs moTxovnis damfuZnebeli normiT/normebiT gaTvaliswinebuli Sedegis
ganmapirobebeli winapirobebis ararsebobis Taobaze. saapelacio sasamar-
Tlom samarTlebrivad arasworad Seafasa mxareTa Soris arsebuli urTier-
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Tobebi da arasrulyofilad daadgina am urTierTobidan gamomdinare moT-
xovnis faqtobrivi wanamZRvrebi, amasTan, ar gamoikvlia saqmis gadawyvetis-
Tvis mniSvnelovani faqtobrivi garemoebebi, ramac sabolood araswori ga-
dawyvetilebis miReba ganapiroba.

sawarmosa da partniors (sazogadoebis direqtors Soris davaSi saqalaqo sasamar-
Tlom sawarmos sarCeli mopasuxis (sawarmos partniorisa da direqtorisaTvis) mi-
yenebuli zianis anazRaurebis, direqtorobidan gaTavisuflebisa da partnioro-
bidan garicxvis Taobaze daakmayofila. mas Semdeg, rac saqarTvelos uzenaesi sa-
samarTlos ganCinebiT, mosarCelis sakasacio saCivari nawilobriv dakmayofilda,
gauqmda gasaCivrebuli ganCineba saqmis pirvel instanciaSi xelaxla gansaxilve-
lad dabrunebis Taobaze da saqme xelaxla gansaxilvelad Tbilisis saapelacio
sasamarTlos daubrunda, saapelacio sasamarTlom xelmeored ganixila mopasuxis
saapelacio saCivari da gasaCivrebuli gadawyvetileba gauqmda im nawilSi, romli-
Tac mopasuxe kompaniis direqtoris Tanamdebobidan gaTavisuflda da sarCeli,
iuridiuli interesis arqonis gamo, uaryofil iqna; danarCen nawilSi gasaCivrebu-
li gadawyvetileba darCa ucvlelad. sakasacio sasamarTlom mosarCelis (kompani-
is) sakasacio saCivari direqtoris Tanamdebobidan mopasuxis gaTavisuflebis moT-
xovnis uaryofis nawilSi ar daakmayofila da ucvlelad datova gasaCivrebuli
gadawyvetileba, xolo mopasuxis sakasacio saCivris dakmayofilebiT, nawilobriv
gaauqma gasaCivrebuli gadawyvetileba da saqme xelaxla gansaxilvelad daubruna
saapelacio sasamarTlos kompaniis partnioris garicxvisa da amave sawarmosTvis
mopasuxis, rogorc sazogadoebis direqtoris, mier miyenebuli zianis sakiTxebis
damatebiTi gamokvlevis mizniT.14

sakasacio palatam direqtoris Tanamdebobidan mopasuxis gaTavisuflebis moT-
xovnis nawilSi mosarCelis saCivris uaryofas safuZvlad daudo ganmarteba, rom,
kanoniT gaTvaliswinebul SemTxvevebSi, samarTlis norma pirs damoukideblad,
yovelgvari winapirobebis dacvis gareSe, aniWebs uflebamosilebas, Secvalos
meore piris uflebrivi mdgomareoba, rac damatebiT sasamarTlos gadawyveti-
lebiT dadasturebas aRar saWiroebs. Sesabamisad, mosarCelis iuridiuli inte-
resis ganmsazRvreli arcerTi zemoaRniSnuli kriteriumi ar ikveTeba.

sakasacio sasamarTlom aRniSna, rom uzenaesi sasamarTlos myarad dadgenili praq-
tikis mixedviT, dauSvebelia mewarme subieqtis saqmianobaSi imgvari Careva, rom par-
tniors SeezRudos sawarmos direqtorTan xelSekrulebis Sewyvetis uflebamosi-
leba, rac mas miniWebuli aqvs „mewarmeTa Sesaxeb“ saqarTvelos kanoniT (kanonis
91.6.„e“ qvepunqti). samarTlebrivad direqtorTan dadebuli SeTanxmeba davalebis
(sasamsaxuro) xelSekrulebaa da, Sesabamisad, misi calmxrivad Sewyvetis marTlzo-
mierebis Semowmebisas „mewarmeTa Sesaxeb“ kanonis normebTan erTad, gamoiyeneba da-
valebis xelSekrulebis momwesrigebeli normebi (ssk-is 709-e da momdevno muxlebi).
swored ssk-is 720-e muxlis pirveli nawili aniWebda uflebas mosarCeles, calmxri-
vad Seewyvita mopasuxesTan dadebuli xelSekruleba. amrigad, sawarmos interese-
bidan gamomdinare, wesdebiT gaTvaliswinebul SemTxvevaSi, Sesabamis uflebamosil
pirsa Tu organos SeuZlia, yovelgvari safuZvlis gareSe, nebismier dros Sewyvi-
tos xelSekruleba xelmZRvanelTan da gamovlenili neba mesame pirebis mimarT nam-
dvili xdeba misi maregistrirebel organoSi registraciis momentidan (Sdr. msgavs
saqmeebze susg-ebi: saqme #as-302-287-2016, 15 ivlisi, 2016 weli; saqme #as-101-97-
2016, 15 ivlisi, 2016 weli; saqme #as-23-23-2016, 9 marti, 2016 weli; saqme #as-302-
287-2016, 15 ivlisi, 2016 weli; saqme #as-131-127-2016; 23 seqtemberi, 2016 weli).

14 sus ganCineba, 25 aprili, 2019 , #as-1203-2018.
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sakasacio sasamarTlom aRniSna, rom zianis anazRaurebis Sesaxeb mosarCelis moT-
xovna „mewarmeTa Sesaxeb“ saqarTvelos kanonis 9.6, ssk-is 709-e, 394.1 da 408.1
muxlebidan gamomdinareobs, Sesabamisad, saapelacio sasamarTlos miTiTebu-
li samarTlebrivi normebiT gaTvaliswinebuli samarTlebrivi Sedegis ganma-
pirobebeli faqtobrivi garemoebebi ar daudgenia da arc gamoukvlevia.

sakasacio palatam ganmarta, rom sakorporacio samarTlis miznebisaTvis sawarmos
xelmZRvaneloba/warmomadgenloba ormxrivi saxelSekrulebo urTierTobis far-
glebSi miRweuli SeTanxmebaa, romlis erTi mxare _ momsaxurebis gamwevi valdebu-
lia, gawios Sepirebuli momsaxureba, xolo meore mxare _ gadaixados sazRauri. am
tipis SeTanxmeba damyarebulia gansakuTrebul ndobaze da uflebiT aRWurvil
pirs, fiduciuri valdebulebis farglebSi, aZlevs srul damoukideblobas, iuri-
diuli piris saxeliTa da xarjze ganaxorcielos yvela is moqmedeba, rac wesdebiT
gaTvaliswinebuli miznis miRwevas Seuwyobs xels. vinaidan, kerZo samarTlis iu-
ridiuli piris direqtorsa da am iuridiul pirs Soris warmoSobili samarTlebri-
vi urTierToba davalebis xelSekrulebaa, romlis safuZvelzec, direqtori sa-
warmos saxeliTa da xarjze axorcielebs misTvis wesdebiT/kanoniT miniWebul uf-
lebamosilebebs, Sesabamisad, zianis Taobaze sawarmos mier aRZruli sarCelebic
saxelSekrulebo moTxovnaTa farglebSi unda Semowmdes da ara deliqturi val-
debulebis, rodesac unda dadgindes zianis anazRaurebis ganmapirobebeli yvela
winapiroba (marTlsawinaaRmdego qmedeba _ saxelSekrulebo valdebulebis dar-
Rveva, ziani, mizezobrivi kavSiri da brali).

vinaidan gansaxilveli sarCeli ar miekuTvneba sssk-iT gaTvaliswinebul, calkeu-
li deliqtiT miyenebuli zianis anazRaurebis Sesaxeb davaTa kategorias, sakasa-
cio palatam miiCnia, rom sisxlis samarTlis saqmeze miRebuli ganaCeni ver Sefas-
deba sssk-is 30917.1-e muxliT gansazRvrul im mtkicebulebad, romelic sakmarisi
iqneba mocemul davaze zianis miyenebis faqtis dasadgenad. ganaCeni gansaxilvel
davaSi warmoadgens mxolod erT-erT mtkicebulebas, romelic, sssk-is 105-e mux-
lis Sesabamisad, saWiroebs sxva mtkicebulebebTan erToblivad Sefasebas, miT ume-
tes im pirobebSi, roca ganaCeniT dasturdeba mopasuxis mxridan saxelmwifosTvis
da ara mosarCelisTvis zianis miyenebis faqti, rac erTmniSvnelovnad gamoric-
xavs mxolod ganaCenze dayrdnobiT mopasuxis mxridan kompaniisTvis zianis miye-
nebis faqtobrivi garemoebis damtkicebis SesaZleblobas.

sakasacio palatam miiCnia, rom saapelacio sasamarTlos mier sagadasaxado Semow-
mebis aqti (romelsac ganaCenTan erTad daafuZnes gadawyvetileba qveda instan-
ciis sasamarTloebma) srulyofilad ar gamokvleula da ar Sefasebula, Tu ram
gamoiwvia sagadasaxado davalianebis warmoSoba da ra brali miuZRvoda amaSi kom-
paniis direqtors. Sesabamisad, gamoukvlevelia ganaCensa da sagadasaxado Semow-
mebis aqts Soris mizezSedegobrivi kavSiri, saxeldobr, daricxuli sagadasaxado
valdebuleba warmoadgens Tu ara mopasuxis mier Cadenili danaSaulebrivi qmede-
bis uSualo Sedegs da ra moculobiT (farglebi).

sakasacio sasamarTlos azriT, im SemTxvevaSi, Tu saqmis xelaxali ganxilvis dros
dadgindeba, rom direqtori sazogadoebis saqmeebs ar uZRveboda keTilsindisie-
rad, kerZod, ar zrunavda ise, rogorc analogiur Tanamdebobaze da analogiur
pirobebSi myofi Cveulebrivi, saRad moazrovne piri, da ar moqmedebda im rwme-
niT, rom misi es moqmedeba yvelaze xelsayreli iyo sazogadoebisaTvis, rasac Se-
degad sazogadobisaTvis zianis miyeneba mohyva, saapelacio sasamarTlom zianis
odenobis gansazRvrisas saTanadod unda gamoikvlios da Seafasos, mopasuxis mi-
er miTiTebuli faqtobrivi garemoeba, am ukanasknelis mxridan kompaniis kredi-
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tis piradi saxsrebiT nawilobriv dafarvasTan dakavSirebiT.

sakasacio palatam aRniSna, rom saapelacio sasamarTlos ar gamoukvlevia, arse-
bobda Tu ara partnioris sazogadoebidan garicxvis winapirobebi da ar da-
udgenia partnioris wilis kompensirebasTan dakavSirebuli garemoebebi.

palatam ganmarta, rom partnioris sazogadoebidan garicxva ukiduresi zomaa, Se-
sabamisad, aseTi zoma SeiZleba gamoyenebul iqnes mxolod mniSvnelovani safuZ-
vlebis arsebobisas. partnioris garicxvis mniSvnelovani safuZveli aSkaraa mxo-
lod im SemTxvevaSi, rodesac sazogadoebam aRar unda iTminos gasaricxi partnio-
ris korporaciulsamarTlebrivi monawileoba; saxeldobr, rodesac misi qceviT
SeuZlebelia an mniSvnelovnad rTuldeba sazogadoebis miznis miRweva, rac auta-
nels gaxdida misi sazogadoebis rigebSi darCenas. saubaria pirovnul Tvisebebsa
da urTierTobebze, rogoricaa, magaliTad, ndobis deficiti, valdebulebebis mZi-
me darRveva, danaSaulebrivi saqmianoba, ndobis borotad gamoyeneba da sxva par-
tniorebTan daZabuli urTierTobebi. sazogadoebidan partnioris garicxvis sa-
fuZveli SeiZleba, gaxdes ara yvela saxis, aramed imgvari ziani, romelic sawarmos
saqmianobas uSlis xels grZelvadian perspeqtivaSi da, maSasadame, safrTxes uq-
mnis mis arsebobas (susg # as-812-1099-2009, 09.11.2009).

sakasacio palatis miTiTebiT, partnioris garicxvis Sesaxeb gadawyvetile-
bis miReba warmoadgens kompaniis partniorTa krebis diskreciaSi Semaval sa-
kiTxs, romlis mizanSewonilobazec sasamarTlo kontroli ar vrceldeba. sa-
samarTlo Semowmebis uflebamosileba vrceldeba mxolod partnioris garicxvas-
Tan dakavSirebiT miRebuli gadawyvetilebis namdvilobaze, saxeldobr, ramdena-
daa daculi kanoniTa da kompaniis wesdebiT gansazRvruli procedurebi sadavo
gadawyvetilebis miRebisas.

vinaidan sazogadoebidan partnioris garicxvis samarTlebriv Sedegs wilze sa-
kuTrebis uflebis CamorTmeva warmoadgens, palatis mosazrebiT, Sesabamisi faq-
tobrivi winapirobebis Sesrulebis SemTxvevaSi, sazogadoebidan partniori ar un-
da gairicxos wilis kompensaciis sakiTxis gadauwyvetlad, raTa konstituciiT da-
culi sakuTrebis ufleba ar Seelaxos.

sakasacio palatam, ganmarta, rom sasamarTlom unda daadginos partnioris garic-
xvis uflebis warmoSobis winapirobebi da, ssk-is 399-e muxlis safuZvelze, rome-
lic iTvaliswinebs, mniSvnelovani safuZvlis arsebobisas, xangrZlivi saxelSek-
rulebo samarTlebrivi urTierTobis moSlis SesaZleblobas, gamoikvlios sazo-
gadoebis mier am uflebis gamoyenebis marTlzomiereba. sasamarTlom unda daad-
ginos partnioris mier sazogadoebis winaSe nakisri valdebulebis darRveva _ sa-
zogadoebis miznis Selaxva, ris Sedegadac SeuZlebeli xdeba partnioruli urTi-
erTobis SenarCuneba. sazogadoebisTvis zianis miyeneba. pirvel da meore winapi-
robas Soris mizezobrivi kavSiris arseboba. garicxvis Sesaxeb sasarCelo warmoe-
bisas, sasamarTlo amowmebs, ramdenad keTilsindisierad gamoiyenes partnioreb-
ma (partniorma) garicxvis ufleba, xom ar iyo maTi gadawyvetileba motivirebuli
piradi interesebiT, piradi sargeblis an qonebrivi upiratesobis mosapoveblad
(susg #as-201-201-2018, 08.10.2018).

palatis mosazrebiT, qvemdgomi instanciis sasamarTlos mxridan partnioris ga-
ricxvis winapirobebis kvlevisas, mniSvnelovania, rom erTmaneTisgan gaimij-
nos mopasuxis _ rogorc partniorisa da mopasuxis, rogorc direqtoris mo-
valeobebi da pasuxismgebloba kompaniis winaSe.
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2. SromiTi davebi
2.1.

gamoyenebuli normebi: ssk-is 394.1., 408.1, 411-e, sSk-is 38.8 muxlebi.

ganmartebebi:

iZulebiTi ganacduri warmoadgens swored im zians, romelic ekuTvnis  dasaq-
mebuls, raTa aRdges pirvandeli viTareba im saxiT, romelic ar iarsebebda,
rom ar Seqmniliyo anazRaurebis mavaldebulebeli garemoeba. ssk-is 408.1 mux-
liT gaTvaliswinebuli ziani (gansaxilvel saqmeze _ iZulebiTi ganacduri)
gansxvavdeba sSk-is 38.8 muxliT gaTvaliswinebuli kompensaciisagan, radgan
es ukanaskneli sasamarTlom swored im SemTxvevisaTvis unda gamoiyenos, ro-
desac SeuZlebelia pirvandeli mdgomareobis aRdgena.

gadawyvetilebis Sedegi: dasaqmebuli sSk-is 38-e muxlis me-8 punqtSi miTi-
Tebuli rigiTobis gaTvaliswinebiT aRdgenil iqna samuSaoze.

damsaqmebelsa da dasaqmebuls Soris SromiTsamarTlebriv davaSi15 samive instan-
ciis sasamarTlom daadgina, rom damsaqmebelma ukanonod Sewyvita SromiTi urTi-
erToba dasaqmebulTan, riTac daarRvia sSk-is 37-e muxlis moTxovnebi, anu ikve-
Teba sawarmos marTlsawinaaRmdego da braleuli moqmedeba da ziani, vinaidan da-
saqmebulma ver miiRo Sromis anazRaurebis saxiT is Semosavali, rasac miiRebda,
rom ara sawarmos ukanono moqmedeba, mas daekisra iZulebiTi ganacduris anazRau-
reba. saapelacio sasamarTlos gadawyvetilebiT _ dasaqmebulis sarCeli samuSao-
ze aRdgenis nawilSi ar dakmayofilda, xolo ganacduris anazRaurebis nawilSi
nawilobriv dakmayofilda. mis sasargeblod, damsaqmebels daekisra garkveuli Tan-
xis gadaxda, saidanac, kanonmdeblobiT dadgenili wesiT, gamoiqviTeboda saSemo-
savlo gadasaxadi.

sakasacio sasamarTlom ganmarta, rom dasaqmebulis samuSaodan gaTavisuf-
lebis brZanebis ukanonod (baTilad) cnobis SemTxvevaSi, sSk-is 38-e muxlis me-
8 punqtSi miTiTebulia damsaqmeblis valdebuleba, romelic ramdenime SesaZ-
leblobas moicavs, Tumca kanonmdeblis mier dadgenili wesi ar SeiZleba, im-
gvarad ganimartos, rom sasamarTlos, diskreciuli uflebamosilebiT, Za-
luZs moxmobili normis danawesis sakuTari Sexedulebisamebr gamoyeneba. sSk
damsaqmebels avaldebulebs „pirvandel samuSao adgilze aRadginos piri, romel-
sac Seuwyda SromiTi xelSekruleba an uzrunvelyos is tolfasi samuSaoTi, an ga-
dauxados mas kompensacia sasamarTlos mier gansazRvruli odenobiT“. miTiTebu-
li regulaciiT damsaqmeblisaTvis dadgenilia ukanonod gaTavisuflebuli
dasaqmebulis pirvandel samuSaoze aRdgena, xolo, Tuki SeuZlebelia, maSin
momdevno rigiTobiT dadgenili valdebulebebis Sesruleba.

sakasacio sasamarTlom miuTiTa, rom, gansaxilvel SemTxvevaSi, ganxorcielebu-
lia ssk-is 394-e muxlis pirveli nawiliT, 408-e muxlis pirveli nawiliTa da 411-e
muxliT gaTvaliswinebuli samarTlebrivi wanamZRvrebi.

sakasacio sasamarTlom axali gadawyvetilebiT Secvala samarTlebrivi Se-
degi, aRadgina dasaqmebuli winandel Tanamdebobaze da damsaqmebels iZule-
biTi ganacduri daakisra.

15 sus gadawyvetileba, 29 ianvari, 2016, saqme #as-951-901-2015.
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sakasacio sasamarTlom aRniSna, rom iZulebiTi ganacduri warmoadgens swored im
zians, romelic ekuTvnis dasaqmebuls, raTa pirvandeli mdgomareoba aRdges im
saxiT, romelic ar iarsebebda, rom ar Sqmniliyo anazRaurebis mavaldebulebeli
garemoeba. ssk-is 408.1 muxliT gaTvaliswinebuli ziani (gansaxilvel saqmeze _ iZu-
lebiTi ganacduri) gansxvavdeba sSk-is 38.8 muxliT gaTvaliswinebuli kompensaci-
isagan, radgan es ukanaskneli sasamarTlom swored im SemTxvevisaTvis unda gamo-
iyenos, rodesac SeuZlebelia pirvandeli mdgomareobis aRdgena.

2.2.

gamoyenebuli normebi: sSk-is me-2, 21-e, 22.4., 26-e, 36.2.m., 36.4. muxlebi

ganmarteba: xelSekrulebis darCenili vadis ganmavlobaSi pirvandel mdgo-
mareobiT dasaqmebulis aRdgena-ganacduris miReba gamoricxavs damatebiT
gamouyenebeli SvebulebisaTvis kompensaciis miRebis SesaZleblobas.

gadawyvetilebis Sedegi: dasaqmebulis sarCeli uaryofil iqna gamouyene-
beli SvebulebisaTvis kompensaciisa da ganacduris erTdroulad miRebis Se-
uZleblobis gamo.

davaSi, sadac dasaqmebuli iTxovs samuSaodan gaTavisuflebis Taobaze sawarmos
(damsaqmeblis) brZanebis baTilad cnobas, iZulebiTi ganacduris anazRaurebasa
da gamouyenebeli SvebulebisTvis kompensaciis dakisrebas sakasacio sasamarTlos
msjelobis sagans damsaqmeblis sakasacio saCivris farglebSi gamouyenebeli Sve-
bulebisTvis kompensaciis dakisrebis kanoniereba warmoadgens.

sasamarTlom marTebulad miiCnia kasatoris pozicia, rom erTwliani SromiTi xel-
Sekrulebebis pirobebSi damsaqmeblisaTvis iZulebiTi mocdenis periodis Sromis
anazRaurebis srulad dakisreba gamoricxavs damatebiT gamouyenebeli Svebule-
bis kompensacias, ramdenadac dakisrebuli Tanxa moicavda SromiTi xelSekrule-
biT gaTvaliswinebul srul anazRaurebas da damatebiT me-13 Tvis anazRaurebas
xelSekruleba ar iTvaliswinebda. Sesabamisad, dasaqmebulis sarCeli gamouyene-
beli SvebulebisTvis kompensaciis dakisrebis moTxovniT uaryo.16

sakasacio sasamarTlom ganmarta, rom anazRaurebadi Svebuleba warmoadgens Sro-
mis samarTliT garantirebul da sagamonakliso SemTxvevas, rodesac dasaqmebuli
ar asrulebs samuSaos, Tumca am periodis ganmavlobaSi mas eZleva Sromis anazRa-
ureba, Sesabamisad, gamouyenebeli Svebulebis sakiTxi, Tu xelSekruleba sxva da-
matebiTi materialuri sikeTiT dasaqmebulis sargeblobas ar iTvaliswinebs (maga-
liTad e.w mecamete xelfasis anazRaureba), moicavs kalendaruli wlis (sk-is 126.1
muxli) ganmavlobaSi dasaqmebulis SesaZleblobas, isargeblos dasvenebis ufle-
biT, Tumca, srulad miiRos am periodis Sromis anazRaureba.

sakasacio palatam aRniSna, rom arc mxareebs ar miuTiTebiaT da arc qvemdgom sasa-
marTloebs ar daudgeniaT faqtobrivi garemoeba imis Taobaze, rom mosarCeles-
Tan dadebuli 1-wliani SromiTi xelSekruleba, garda kanoniT garantirebuli Sro-
mis anazRaurebisa, damatebiTi kompensaciis miRebis SesaZleblobas aZlevda da-
saqmebuls, amasTanave, udavoa, rom gaTavisuflebis Sesaxeb damsaqmeblis calmxri-

16 sus gadawyvetileba 28 oqtomberi, 2016, #as-578-553-2016.
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vi neba iyo kanonsawinaaRmdego (sk-is 54-e muxli), rasac xelSekrulebis darCenili
vadis ganmavlobaSi dasaqmebulis pirvandel mdgomareobaSi aRdgena-ganacduris
miReba mohyva Sedegad (Sk-is 32-e da sk-is 411-e muxlebi).

sakasacio sasamarTlom ganmarta, rom brZanebis baTilad cnobiT gamowveuli piris
uflebrivi restitucia, sk-is 408-e muxlis pirveli nawilis Tanaxmad, iwvevs im
mdgomareobis aRdgenas, rac xelSekrulebis usafuZvlod moSlis ararsebobis Sem-
TxvevaSi iqneboda. Tavad restituciis samarTlebrivi arsi gamoricxavs damsaq-
meblisaTvis imaze meti qonebrivi pasuxismgeblobis dakisrebis SesaZleblobas,
vidre valdebulebis jerovani Sesrulebis SemTxvevaSi iarsebebda, rac arsebi-
Tad gansxvavdeba imgvari viTarebisagan, rodesac piri, romelsac anazRaurebadi
Svebulebis ufleba hqonda mopovebuli da srulad an nawilobriv ar usargeblia am
uflebiT, dakavebuli Tanamdebobidan gaTavisufldeba damsaqmeblis mizeziT da
sadavod ar gaxdis gaTavisuflebis marTlzomierebas.

2.3.

gamoyenebuli normebi: sk-is 316.1., sssk-is 3.1., 248-e, 266-e, sSk-is me-2, 31-e, 34-e
muxlebi.

ganmarteba: sasamarTlos kanonier ZalaSi Sesuli gadawyvetilebiT sadavo
periodSi mopasuxisaTvis mosarCelis sasargeblod dakisrebuli Tanxis mo-
sarCelis mier miuRebloba, misTvis Sromis anazRaurebis angariSsworebis da-
yovnebasTan ver gaigivdeba, radgan, realurad, zemomiTiTebuli drois mo-
nakveTSi mosarCele Sromis anazRaurebis angariSsworebis mocdenis subieq-
ti ki aRar aris, aramed sasamarTlos kanonier ZalaSi Sesuli gadawyvetile-
biT mis sasargeblod dadgenili Tanxis dayovnebis subieqtia da es viTareba
mas sSk-is 31-e muxlis me-3 nawiliT gaTvaliswinebuli kanonismieri sauravis
miRebis uflebas ar aniWebs.

gadawyvetilebis Sedegi: sarCeli ar dakmayofilda dausabuTeblobis gamo.

erT-erTi saqmis fabulis mixedviT17 dasaqmebulTan SromiTi urTierToba 2011 wlis
22 Tebervlidan ukve Sewyvetili iyo da mas sasamarTloSi sarCeli hqonda aRZruli
mopasuxis winaaRmdeg samuSaoze aRdgenisa da 2011 wlis 22 Tebervlidan 2012 wlis
10 aprilamde, yovelTviurad 650 laris iZulebiTi ganacduris anazRaurebis, aseve,
aRniSnuli periodisaTvis angariSsworebis dayovnebis yoveli dRisaTvis pirgasam-
texlos, dayovnebuli Tanxis 0.07%-is, anazRaurebis moTxovniT. sasamarTlom 2013
wlis 19 noembris gadawyvetilebiT srulad daakmayofila sarCeli. pirveli instan-
ciis sasamarTlos gadawyvetileba kanonier ZalaSi Sevida 2014 wlis 7 aprils.

dasaqmebulma axali sarCeliT gadawyvetilebis aRsrulebamde iZulebiTi ganacdu-
ris angariSsworebis dayovnebis gamo mopasuxisaTvis kanonismieri pirgasamtexlos
(dayovnebis yoveli dRisaTvis dayovnebuli Tanxis 0.07%) dakisreba moiTxova.

sakasacio palatam sarCeli uaryo Semdegi dasabuTebiT: materialur-samarTleb-
rivi moTxovna warmoadgens piris samarTlis normiT/normebiT uzrunvelyofil
uflebas, konkretuli movalisagan moiTxovos Sesruleba (aseve moqmedebisagan

17 sus gadawyvetileba, 27 oqtomberi, 2016 , #as-268-255-2016.
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Tavis Sekavebac ssk-is 316.1 muxli). am uflebis ZaliT kreditors (mosarCeles) kon-
kretul faqtobriv garemoebebze dayrdnobiT konkretuli miznis misaRwevad, mxo-
lod erTxel SeuZlia, aRZras sarCeli. mosarCele TviTon gansazRvravs davis sa-
gans, anu moTxovnis farglebs (sssk-is 3.1. muxli), Sesabamisad, sasamarTloc am
farglebiTaa SeboWili (sssk-is 248-e muxli). mosarCeles 2013 wlis 19 noembris
gadawyvetilebiT damTavrebul procesSive SeeZlo gadawyvetilebis aRsrulebam-
de iZulebiTi ganacduris angariSsworebis dayovnebis gamo mopasuxisaTvis kano-
nismieri pirgasamtexlos (dayovnebis yoveli dRisaTvis dayovnebuli Tanxis 0.07%)
dakisreba moeTxova, rac ar gaukeTebia.

sssk-is 266-e muxlis safuZvelze, romelic gadawyvetilebis kanonier ZalaSi Ses-
vlis Semdeg mxareebs uflebas ukargavs, xelaxla ganacxadon sasamarTloSi igive
sasarCelo moTxovnebi imave safuZvelze, palatam miuTiTa, rom mosarCelis mier
Tavdapirvelad aRZruli sarCeli moTxovnis gaTvaliswinebiT, mopasuxes angariS-
sworebis dayovnebis yoveli dRisaTvis dayovnebuli Tanxis 0.07% dahkisreboda
2011 wlis 22 Tebervlidan 2012 wlis 10 aprilamde, sasamarTlom daakmayofila.
amJamad ki, gansaxilveli sarCeliT mosarCele imave moTxovnas ayenebs, imave sa-
fuZvliT, wina sarCelisgan gansxvavdeba mxolod asanazRaurebeli Tanxis drois
monakveTSi da moTxovna dauSvebelia.

palatam miiCnia, rom moTxovna dausabuTebelia im safuZvliTac, rom ar aris gan-
xorcielebuli im normebiT (sSk-is me-2 muxlis pirveli da meore nawilebi da 31-e
muxlis mesame nawili) gaTvaliswinebuli samarTlebrivi Sedegis ganmapirobebeli
yvela faqtobrivi winapiroba, saidanac es moTxovna unda gamomdinareobdes. 2012
wlis 10 aprilidan 2014 wlis 4 seqtembramde iZulebiTi ganacduris angariSswore-
bis dayovnebis gamo mopasuxisaTvis kanonismieri pirgasamtexlos (dayovnebis yo-
veli dRisaTvis dayovnebuli Tanxis 0.07%), 6 828 laris dakisrebis moTxovna sSk-
is me-2 muxlis pirveli da meore nawilebidan da 31-e muxlis mesame nawilidan ga-
momdinareobs, romlis mixedviTac: a) mxareebs Soris arsebuli SromiTi urTier-
Toba ar unda iyos Sewyvetili. b) SeTanxmebuli Sromis anazRaureba yovelTviu-
rad unda gaicemodes. g) damsaqmebelma unda daarRvios ZiriTadi valdebuleba _
man unda gadaacilos Sromis anazRaurebis SeTanxmebul vadas an saboloo angariS-
sworebis kanoniT dadgenil SviddRian vadas (sSk-is 34-e muxli).

sakasacio sasamarTlom gaiziara damsaqmeblis msjeloba imis Taobaze, rom sSk-is
31-e muxlis mesame nawili vrceldeba mxolod arsebuli SromiTi urTierTobebis
im sferoze, rodesac Sromis anazRaureba (xelfasi) yovndeba. gansaxilvel Sem-
TxvevaSi, Sromis anazRaurebis dayovnebis gamo, sasamarTlos kanonier ZalaSi Se-
suli gadawyvetilebiT, mosarCelis sasargeblod, mopasuxes angariSsworebis da-
yovnebis yoveli dRisaTvis dayovnebuli Tanxis 0.07%-is gadaxda 2011 wlis 22 Te-
bervlidan 2012 wlis 10 aprilamde daekisra da 2014 wlis 10 ivliss aunazRaurda.
rac Seexeba 2012 wlis 10 aprilidan 2014 wlis 10 ivlisamde drois monakveTSi miTi-
Tebuli Tanxis anazRaurebis dayovnebis gamo aRZrul moTxovnas, sSk-is 31-e mux-
lis me-3 nawilis regulirebis sferoSi ver moeqceva, radgan igi ukve aRar warmo-
adgens damsaqmebelsa da dasaqmebuls Soris mimdinare SromiTi urTierTobis far-
glebSi warmoSobil moTxovnas _ Sromis anazRaurebis angariSsworebis dayovnebis
gamo dayovnebuli Tanxis procentis anazRaurebis Sesaxeb.

sakasacio sasamarTlom ganmarta, rom sasamarTlos kanonier ZalaSi Sesuli ga-
dawyvetilebiT sadavo periodSi mopasuxisaTvis mis sasargeblod dakisrebu-
li Tanxis mosarCelis mier miuRebloba, misTvis Sromis anazRaurebis anga-
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riSsworebis dayovnebasTan ver gaigivdeba, radgan, realurad, mosarCele ara
SzemomiTiTebuli drois monakveTSi Sromis anazRaurebis angariSsworebis
mocdenis, aramed sasamarTlos kanonier ZalaSi Sesuli gadawyvetilebiT mis
sasargeblod dadgenili Tanxis dayovnebis subieqtia da es viTareba mas sSk-is
31-e muxlis me-3 nawiliT gaTvaliswinebuli kanonismieri sauravis miRebis uf-
lebas ar aniWebs.

2.4.

gamoyenebuli normebi: ssk-is 54-e, 408-e, sSk-is 37-e, 38-e, 44-e muxlebi.

ganmarteba: SromiTi urTierTobis Sewyvetis Taobaze damsaqmeblis nebis ara-
marTlzomiereba dasaqmebulis srul uflebriv restitucias iwvevs, anu un-
da aRdges is mdgomareoba, romelic iarsebebda, rom ar Seqmniliyo anazRau-
rebis mavaldebulebeli garemoebebi.

gadawyvetilebis Sedegi: gauqmda saapelacio sasamarTlos gadawyvetile-
ba sarCelis uaryofis Sesaxeb da sarCeli Sps-s mimarT brZanebis baTilad cno-
bis, samuSaoze aRdgenisa da iZulebiTi ganacduris anazRaurebis Taobaze dak-
mayofilda.

sakasacio sasamarTlos gadawyvetilebiT gauqmda sarCelis uaryofis Sesaxeb saa-
pelacio sasamarTlos gadawyvetileba da sarCeli Sps-s mimarT brZanebis baTilad
cnobis, samuSaoze aRdgenisa da iZulebiTi ganacduris anazRaurebis Taobaze dak-
mayofilda.18 sasamarTlom udavod miiCnia, rom reorganizacia, rasac mohyva mo-
sarCelis gaTavisufleba, mopasuxe sawarmos erTpirovnuli partnioris nebiT gac-
xadebuli ekonomikuri garemoebebis cvlilebis safuZvelze ganxorcielda da dam-
saqmeblis gadawyvetileba samuSao Zalis Semcirebis Taobaze mowonebulia ufle-
bamosili piris mier. gaTavisuflebamde dasaqmebuls ekava specialistis Tanamde-
boba (quTaisi). sayuradReboa, rom sakasacio sasamarTlos sxdomaze damsaqmeblis
uflebamosilma warmomadgenelma ganmarta, rom mosarCelis saStato erTeulis
dasaxelebis miuxedavad (specialisti „quTaisi“), igi saTavo ofiss ekuTvnoda, amas-
Tanave, reorganizaciis gadawyvetileba emyareba damsaqmeblis im argumentacias,
rom am cvlilebis Sedegad ufrosi specialisti daqveiTda da gaxda mTavari speci-
alisti, xolo, mTavari specialisti aseve daqveiTda da daikava specialistis Ta-
namdeboba. sasamarTlom procesualuri ekonomiis principidan gamomdinare,
Tavad Seafasa damsaqmeblis mier gamoTqmuli zemoaRniSnuli pozicia da saq-
meSi arsebuli sxva mtkicebulebebis, aseve, saapelacio sasamarTlos mier dad-
genili garemoebebis individualurad da erToblivad, yovelmxrivi, sruli
da obieqturi Sefasebis Sedegad dadasturebulad (sssk-is 131-e muxli) miiC-
nia is garemoeba, rom mosarCelis mier gaTavisuflebamde dakavebuli saSta-
to erTeuli SenarCunebulia, ramdenadac dReisaTvis kvlav arsebobs saTavo
ofisis kuTvnili specialistis Stati im cvlilebiT, rom mas damatebiT aRar ewo-
deba „quTaisi“, xolo relurad, ganxorcielebuli struqturuli cvlileba Seexo
ara specialists, aramed, ufros specialists, romelic daqveiTda da gaxda mTava-
ri specialisti, xolo mTavarma specialistma daikava specialistis Stati.

sakasacio sasamarTlos daskvniT, vinaidan sSk-is 37-e muxlis pirveli nawilis „a“

18 sus gadawyvetileba, 27 ianvari, 2017, #as-943-908-2016.
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qvepunqtiT gaTvaliswinebuli garemoebebis Sedegad mosarCelis mier dakavebu-
li Tanamdebobis gauqmeba an xelSekrulebis Sewyvetis sxva marTlzomieri winapi-
robis arseboba ar dasturdeba, amasTanave, ar ikveTeba kasatorTan SromiTi urTi-
erTobis Sewyvetis Taobaze damsaqmebeli mewarmis upiratesi interesi, Sesabami-
sad, damsaqmeblis brZaneba baTilad unda iqnas miCneuli, misi gamocemis kanoniT
dadgenili (sSk-is 37-e muxli) winapirobebis (sk-is 54-e muxli) ararsebobis gamo.
miTiTebulidan gamomdinare, sasamarTlom marTlzomierad miiCnia mosarCelisaT-
vis iZulebiTi ganacduris anazRaureba.

2.5.

gamoyenebuli normebi: sSk-is me-6, 32-e muxlis pirveli punqtisa da 44-e mux-
lebi, ssk-is 408-e da 411-e muxlebi.

ganmarteba: pirgasamtexlos moTxovnis faqtobriv safuZvels mxareTa So-
ris arsebuli fuladi valdebuleba warmoadgens anu gadaxdis valdebulebis
arseboba aSkaraa saboloo angariSsworebis gadauxdelobis dros _ xelfasis,
gamouyenebeli Svebulebis saxiT, rac SromiTi xelSekrulebis moqmedebis pe-
riodSi gasacem Tanxas warmoadgens. nebismier anazRaurebasa Tu angariSswo-
rebaSi, romlis dayovnebasac kanoni ukavSirebs dayovnebuli dRisaTvis ga-
daxdis valdebulebas, ar igulisxmeba ganacduri, vinaidan ara saxelSekru-
lebo SeTanxmeba, aramed dasaqmebulisaTvis miyenebuli zianis anazRaurebis
saxea.

gadawyvetilebis Sedegi: dasaqmebulis sarCeli iZulebiTi ganacduris
anazRaurebis nawilSi dakmayofilda, xolo pirgasamtexlos dakisrebis na-
wilSi uaryofil iqna.

sakasacio sasamarTlom dasaqmebulsa da damsaqmebels (mewarmes) Soris davaSi Se-
amowma dasaqmebulis moTxovna ganacduris anazRaurebisa da anazRaurebis dayov-
nebis yoveli dRisTvis pirgasamtexlos dakisrebis Taobaze da gadawyvetilebiT
nawilobriv daakmayofila igi, kerZod, moTxovna dakmayofilda iZulebiTi ganac-
duris anazRaurebis nawilSi, xolo pirgasamtexlos dakisrebis nawilSi uaryofil
iqna.19

sakasacio palatam aRniSna, rom dasaqmebulTan gaformebuli xelSekruleba sSk-
is me-6 muxlis safuZvelze transformirda ra ganusazRvreli vadiT dadebul xel-
Sekrulebad, sadavo brZaneba SromiTi xelSekrulebis vadis gasvlis safuZvliT
Sewyvetis Sesaxeb baTilia (ssk-is 54-e muxli). Sesabamisad, palatam miiCnia, rom
mopasuxe sawarmos unda daekisros iZulebiT gacdenili drois manZilze miyenebu-
li zianis anazRaureba sSk-is 32-e muxlis pirveli punqtisa da 44-e muxlis, agreT-
ve, ssk-is 408-e da 411-e muxlebis samarTlebrivi safuZvliT (susg #as-469-450-
2016, 29.06.2016), xolo pirgasamtexlos saxiT iZulebiTi ganacduri Tanxis dayov-
nebis yoveli dRisTvis, am Tanxis 0.07 procentis gadaxdis dakisrebaze mosarCe-
lis moTxovna uaryofilia samarTlebrivad vargisi safuZvlis ararsebobis gamo.
sakasacio sasamarTlom ganmarta, rom, sSk-is 31-e muxlis Tanaxmad, pirgasamtex-
los moTxovnis faqtobriv safuZvels mxareTa Soris arsebuli fuladi valdebu-
leba warmoadgens, anu gadaxdis valdebuleba arsebobs saboloo angariSsworebis

19 sus gadawyvetileba, 09 marti, 2018, #as-82-82-2018.
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gadauxdelobis dros _ xelfasis, gamouyenebeli Svebulebis saxiT, rac SromiTi
xelSekrulebis moqmedebis periodSi gasacem Tanxas warmoadgens. nebismier anaz-
Raurebasa Tu angariSsworebaSi, romlis dayovnebasac kanoni ukavSirebs dayovne-
buli dRisaTvis gadaxdis valdebulebas, ar SeiZleba moviazroT ganacduri, vina-
idan ganacduri ara saxelSekrulebo SeTanxmeba, aramed dasaqmebulis zianis anaz-
Raurebis saxea (ix. susg 30/09/2013, #as-285-271-2013).

2.6.

gamoyenebuli normebi: sSk-is 38.8.-e, 44-e, ssk-is 394.1.-e, 408-e muxlebi.

ganmartebebi: samedicino momsaxurebis gamwevi valdebuli iyo, pacientebis
upiratesi interesis gaTvaliswinebiT samedicino momsaxurebisgan Camoeci-
lebina dasaqmebuli, romelmac Tavisi samsaxurebrivi movaleoba araerTgzis
uxeSad daarRvia.

gadawyvetilebis Sedegi: dasaqmebulis sarCeli uaryofil iqna samuSao-
dan  marTlzomierad gaTavisuflebis gamo.

mewarme-damsaqmeblis winaaRmdeg SromiTsamarTlebriv davaSi dasaqmebulma Sro-
miTi xelSekrulebis Sewyvetis Sesaxeb gadawyvetilebis baTilad cnoba da iZule-
biTi ganacduris anazRaureba moiTxova. qvemdgomi instanciis sasamarTloebma moT-
xovna daakmayofiles. sakasacio sasamarTlom gadawyvetilebiT sarCeli uaryo.20

sakasacio palatam miiCnia, rom mosarCeles ar gaaCnda dakavebuli Tanamdebobis/
Sesasrulebeli samuSaos Sesatyvisi kvalifikacia da profesiuli unar-Cvevebi,
Sesabamisad, damsaqmeblis mier misi samuSaodan gaTavisufleba ganxorcielda mar-
Tlzomierad da mosarCelesTan SromiTi xelSekrulebis Sewyvetis Sesaxeb gadaw-
yvetilebis baTilad cnobis safuZveli ar arsebobs.

sakasacio sasamarTlom aRniSna, rom dadgenili sasamarTlo praqtikis mixedviT,
SromiTsamarTlebriv davebs mtkicebis tvirTis ganawilebis garkveuli Tavisebu-
reba axasiaTebs, rasac mtkicebulebebis warmodgenis TvalsazrisiT, damsaqmeb-
lisa da dasaqmebulis araTanabari SesaZleblobebi ganapirobebs. amdenad, mtki-
cebis tvirTis ganawilebis specialuri standartiT, swored damsaqmebelia val-
debuli, adasturos dasaqmebulis samsaxuridan gaTavisuflebis kanonieri da sak-
marisi safuZvlis arseboba. amgvari standartis gamoyenebis normatiul safuZvels
qmnis is, rom damsaqmebels aqvs mtkicebiTi upiratesoba, sasamarTlos warudgi-
nos misTvis xelsayreli mtkicebulebebi (Sdr. susg # as-483-457-2015, 07.10.2015).

sakasacio sasamarTlom dausabuTeblad miiCnia, saapelacio palatis daskvna, rom
mopasuxem ver uzrunvelyo misi wili mtkicebis tvirTis realizeba, rac, palatis
mosazrebiT, gamoixata imiT, rom man ver SeZlo sasarCelo moTxovnis safuZvlad
miTiTebuli garemoebebis utyuarobis gaqarwyleba da mosarCelis samuSaodan ga-
Tavisuflebis safuZvlad miTiTebuli faqtobrivi garemoebebis dadastureba. sa-
kasacio sasamarTlos azriT, saapelacio sasamarTlos es daskvna ara marto dama-
jereblobasaa moklebuli, aramed winaaRmdegobrivicaa, radganac palata afasebs
ra mopasuxis mier warmodgenil mtkicebulebebs, aRniSnavs rom dasaqmebuli sam-
saxuridan mxolod im SemTxvevaSi unda gaTavisuflebuliyo, rodesac, mis mier

20 sus gadawyvetileba, 17 aprili, 2019, #as-1649-2018.
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Cadenili gadacdomis (darRvevis) xasiaTidan da simZimidan gamomdinare, ufro msu-
buqi sanqciis Sefardebas azri eqneboda dakarguli, anu ar uaryofs damsaqmeblis
mxridan gadacdomis Cadenis faqts.

sakasacio sasamarTlom saapelacio sasamarTlos msjelobis sawinaaRmdegod miiC-
nia, rom gansaxilvel SemTxvevaSi, damsaqmebelma warmatebiT gaarTva Tavi mis mier
SesagebelSi miTiTebuli garemoebebis mtkicebis movaleobas da, Sesabamisad, da-
saqmebulTan SromiTi urTierTobis Sewyvetis marTlzomiereba cxadad da dama-
jereblad daasabuTa. mopasuxe, romelic janmrTelobis dacvis sferoSi saqmia-
nobs, valdebulia, daicvas TiToeuli moqalaqis/pacientis ufleba da keTildRe-
oba, romelsac ufleba aqvs samedicino momsaxurebis yvela gamwevisagan miiRos
qveyanaSi aRiarebuli da danergili profesiuli da samomsaxureo standartebis
Sesabamisi samedicino momsaxureba. aRniSnulidan gamomdinare, mopasuxe araTu
uflebamosili, aramed valdebulic iyo, pacientebis upiratesi interesis gaTva-
liswinebiT samedicino momsaxurebisgan Camoecilebina mosarCele. am daskvnis Se-
saZleblobas iZleva is garemoeba, rom mosarCele samedicino centrSi muSaobis
ukanasknel TveebSi dakisrebuli movaleobebis Sesrulebisas uxeS Secdomebs uS-
vebda, rac gamoixateboda pacientebis analizebis araswor kvlevasa da SedegebSi,
rac SromiTi urTierTobis Sewyvetis safuZveli gaxda.

2.7.

gamoyenebuli normebi: sSk-is 44-e, ssk-is 394.1, 408.1 da 409-e muxlebi.

ganmarteba: dazaralebuli mxaris interesis dacva SesaZlebeli iqneboda de-
liqtis maregulirebeli normebiT, Tu darRveva arasaxelSekrulebo xasia-
Tis iqneboda. saxelSekrulebo movaleobis Sesrulebisas gulisxmierebis val-
debulebis darRvevisaTvis ki, gamoiyeneba saxelSekrulebo valdebulebis
darRvevisaTvis gaTvaliswinebuli zogadi moTxovnis safuZvlebi, maT Soris,
zianis anazRaurebis (ssk-is 394-e muxli).

dabrunebis safuZveli: sasamarTlom unda gaarkvios davis gadawyvetisaT-
vis arsebiTi mniSvnelobis mqone garemoebebi, kerZod, gamijnos mopasuxis mi-
er xelSekrulebiT nakisri ZiriTadi da, pirobiTad, araZiriTadi valdebu-
lebebi da gaarkvios, daarRvia Tu ara mopasuxem araZiriTadi saxelSekrule-
bo valdebuleba, ris Semdeg SeiZleba, gansazRvros zianis odenoba.

damsaqmebelma (sawarmom) sarCeli aRZra sasamarTloSi mopasuxis (33%-iani wilis
mflobeli partniorisa da finansuri sakiTxebis mmarTvelis) mimarT miyenebuli
zianis dakisrebis moTxovniT. mosarCele amtkicebda, rom finansurma menejerma
daarRvia SromiTi urTierTobidan gamomdinare sazogadoebis winaSe nakisri val-
debuleba, kerZod, mopasuxe daeufla sazogadoebis SemosavalSi aRuricxav Tan-
xas, romelTa xarjvis damadasturebeli dokumentebi sazogadoebaSi ar arsebobs.
saqalaqo sasamarTlom sarCeli uaryo, magram saapelacio sasamarTlom igi srulad
daakmayofila. sakasacio sasamarTlom gaauqma saapelacio sasamarTlos gadawyve-
tileba da saqme xelaxla gansaxilvelad daabruna imave sasamarTloSi.21

mosarCelis mier miTiTebuli faqtobrivi garemoebebidan gamomdinare, sakasacio
palatam miiCnia, rom zianis anazRaurebis Taobaze misi moTxovnis samarTlebrivi

21  sus ganCineba, 22 aprili, 2016, #as-458-432-2014.
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safuZvelia sSk-is 44-e, ssk-is 394.1, 408.1 da 409-e muxlebi.

palatam miiCnia, rom saqmeze wardgenili mtkicebulebebiT, SinaganawesiT, sadavo
brZanebebiT, mxareTa axsna-ganmartebebiTa da auditis daskvnebiT, mopasuxis mi-
er SromiTi xelSekrulebis ZiriTadi valdebulebis darRveva dgindeba, Tumca,
radgan mopasuxe (kasatori) amtkicebs, aRuricxav Tanxas ar dauflebia da direq-
tori gankargavda, amiT faqtobrivad miuTiTebs, rom gulisxmierebis valdebule-
ba _ e.w. araZiriTadi saxelSekrulebo valdebuleba ar daurRvevia. es ukanaskneli
ki, niSnavs, rom yovelma mxarem uzrunvelyos meore mxaris im qonebrivi da araqo-
nebrivi interesebis dacva, romelzec mas xeli miuwvdeba da xelSekrulebiT na-
kisri Sesrulebis valdebulebis miRmaa.

qveda instanciis sasamarTloebma davis gadawyvetisaTvis ixelmZRvaneles ssk-is
992-e muxliT, rac, palatis mosazrebiT, arasworia. sakasacio sasamarTlom ganmar-
ta, rom, vinaidan gulisxmierebis valdebulebis mizani, ZiriTadad, sxva piris ab-
soluturi uflebebis (sicocxle, janmrTeloba, sakuTreba) dacvaa, is deliqturi
moTxovniT dacul sikeTes emsgavseba, Tumca, mocemul SemTxvevaSi, gadamwyveti
isaa, rom ziani saxelSekrulebo valdebulebis Sesrulebis procesSia warmoSobi-
li da ar scildeba saxelSekrulebo (araZiriTadi) pasuxismgeblobis farglebs,
kerZod, buRaltris valdebuleba, rom damsaqmeblis Tanxa ar mieTvisebina, saxel-
Sekrulebo urTierTobis specifikidan gamomdinareobda da uSualod iyo dakav-
Sirebuli mis ZiriTad saxelSekrulebo valdebulebasTan _ buRaltruli aRric-
xva sworad da srulyofilad ewarmoebina. amdenad, mocemul SemTxvevaSi, xelSek-
ruleba da gulisxmierebis valdebuleba isea dakavSirebuli, rom ara SromiTi xel-
Sekruleba, mopasuxe mosarCeles am zians ver miayenebda. Sesabamisad, dazarale-
buli mxaris interesis dacva SesaZlebeli iqneboda deliqtis normebiT, Tu dar-
Rveva arasaxelSekrulebo xasiaTis iqneboda. saxelSekrulebo movaleobis Ses-
rulebisas gulisxmierebis valdebulebis darRvevisaTvis ki, gamoiyeneba sa-
xelSekrulebo valdebulebis darRvevisaTvis gaTvaliswinebuli zogadi moT-
xovnis safuZvlebi, maT Soris _ zianis anazRaurebis (ssk-is 394-e muxli).

sakasacio sasamarTlom miuTiTa, rom saapelacio palatas, pirvel rigSi, mopasuxis
mier xelSekrulebiT nakisri ZiriTadi da, pirobiTad, araZiriTadi valdebulebe-
bi unda gaemijna. Tu xelSekruleba ar sruldeba an arajerovnad sruldeba (za-
raldeba kreditoris pozitiuri interesi), movales daekisreba pasuxismgebloba
Sesrulebis valdebulebis darRvevisaTvis, xolo, ramdenadac gulisxmierebis
valdebuleba negatiur interess icavs, misi darRvevisas ziandeba is sikeTe, ro-
melic ar daziandeboda, rom ara xelSekruleba.

sakasacio palatam miiCnia, rom mopasuxisaTvis zianis anazRaurebis dakisrebis faq-
tobrivi safuZvlis arsebobis sworad gansazRvris mizniT saapelacio sasamarTlom
unda gamoikvlios, daarRvia Tu ara mopasuxem araZiriTadi saxelSekrulebo
valdebuleba. dadebiTi pasuxis SemTxvevaSi, wardgenili mtkicebulebebis, maT
Soris, e.w. „Savi Canawerebis“ gaTvaliswinebiT Sedgenili auditis daskvnis gaTva-
liswinebiT gansazRvros zianis odenoba. zianis odenobis dadgenisas palatam un-
da gaiTvaliswinos, rom zianis anazRaurebas ar unda mohyves romelime mxaris usa-
fuZvlo gamdidreba, aramed gaTvaliswinebuli unda iyos mxolod uSualod zian-
ze pasuxismgebeli piris mier gamowveuli zianis odenoba. xolo uaryofiTi pasu-
xis SemTxvevaSi, unda daadginos, gamoiwvia Tu ara mopasuxis mier mxolod SromiTi
movaleobebis darRvevam sazogadoebisaTvis moTxovnili zianis miyeneba.

amdenad, saqmis xelaxla ganxilvisas saapelacio sasamarTlom sworad unda gaana-
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wilos mxareebs Soris mtkicebis tvirTi da mtkicebulebaTa yovelmxrivi, sruli
da obieqturi ganxilvis Sedegad daadginos davis gadawyvetisaTvis arsebiTi mniS-
vnelobis mqone garemoebebi.

2.8.

gamoyenebuli normebi: sSk-is 37-e muxlis pirveli punqtis a) qvepunqti.

ganmarteba:

a. sasamarTloebma Zalze frTxilad da windaxedulad unda imsjelon sasa-
marTlo kontrolis farglebSi, konkretuli sawarmos biznesgadawyveti-
lebasa da samewarmeo politikaze, raTa konstituciis 30-e muxlis me-2 pun-
qtiT dadgenili valdebulebis _ Tavisufali mewarmeobisa da konkurenci-
is ganviTarebis _ xelSewyobas safrTxe ar Seeqmnas;

b. sasamarTlos msjelobis sagani SeiZleba iyos, akmayofilebda Tu ara kon-
kursanti damsaqmeblis mier dadgenil Sefasebis kriteriumebs, xolo sa-
kiTxis imgvari kvleva, Tu: ra saxis kiTxvebi dausves dasaqmebulebs, scil-
deba sasamarTlos uflebamosilebis sferos.

dabrunebis dasabuTeba: gadawyvetileba kanonis darRveviTaa miRebuli, vi-
naidan, gadawyvetilebis dasabuTeba imdenad arasrulia, rom misi samarTleb-
rivi safuZvlianobis Semowmeba SeuZlebelia.

sawarmosa da dasaqmebuls Soris SromiTsamarTlebriv davaSi, dasaqmebulis mier
aRZrul or sarCelze, pirvel sasarCelo moTxovnas warmoadgenda sadavo brZa-
nebis baTilad cnoba, samsaxurSi aRdgena da ganacduris anazRaureba, xolo meore
sasarCelo moTxovnas _ mopasuxe organizaciis profesiuli saqmianobis Sefasebis
(atestaciis) Sedegebis baTilad cnoba mosarCelis nawilSi. mosarCelis orive moT-
xovna dakmayofilda.

sakasacio sasamarTlom damsaqmeblis sakasacio saCivris safuZvelze gaauqma gasa-
Civrebuli gadawyvetileba22 da saqme xelaxla gansaxilvelad daabruna saapela-
cio sasamarTloSi Semdegi dasabuTebiT:

sakasacio palatam ganmarta, rom samuSaodan ganTavisuflebis Taobaze SromiTi
davis ganxilvisas, sasamarTlom unda Seamowmos, Tu ramdenad marTlzomierad moq-
medebda damsaqmebeli dasaqmebulis samuSaodan ganTavisuflebisas. aRniSnuli
sakiTxis gadawyveta ki, SesaZlebelia SromiTi xelSekrulebis Sewyvetis Sesa-
xeb brZanebis samarTlebrivi safuZvlis ganmapirobebeli yvela wanamZRvris
SesaZlo arsebobis kvleviT.

saqmis fabulis mixedviT, sadavo brZanebis samarTlebrivi safuZvelia sSk-is
37-e muxlis pirveli punqtis a) qvepunqti, romlis normatiuli danawesi SromiTi
urTierTobis Sewyvetis safuZvlad iTvaliswinebs ekonomikur garemoebebs, teq-
nologiur an organizaciul cvlilebebs, romlebic aucilebels xdis samuSao Za-
lis Semcirebas, xolo, Tavis mxriv, organizaciuli cvlilebebis ganxorcie-
lebas faqtobrivad safuZvlad daedo mopasuxe organizaciis profesiuli saq-

22  sus ganCineba, 22 noemberi, 2016, #as-792-759-2016.
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mianobis Sefasebis (atestaciis) Sedegebi. saapelacio sasamarTlos daskvna ki
ukavSirdeba sakonkurso gasaubrebis gaumWvirvale process, dasaqmebulebi-
sadmi diskriminaciuli mopyrobis SesaZleblobasa da varauds, rom mopasu-
xem konkursis Sedegebis Sefasebis ufleba aramarTlzomierad gamoiyena.

sasamarTlom miuTiTa, rom Sromis samarTali dakavSirebulia qveynis ekonomikur
ganviTarebasTan da TiToeuli dasaqmebulis saqmis individualuri Sefasebisas
gamoyenebuli unda iyos e.w. „favor prestatoris“ principi, rac dasaqmebulTaT-
vis sasargeblo wesTa upiratesobas niSnavs. swored aRniSnuli principis gamoye-
nebisas, saWiroa damsaqmeblisa da dasaqmebulis moTxovnebisa da interesebis wo-
nasworobis dacva samarTlianobis, kanonierebisa da TiToeuli maTganis qmedebis
keTilsindisierebis konteqstiT. dasaqmebulis gaTavisuflebis safuZvlebis
kvlevisas, mniSvnelovania, dadgindes, ra RonisZiebebs mimarTa damsaqmebel-
ma, raTa uzrunveleyo dasaqmebulisaTvis Tanamdebobis SenarCuneba. SromiTi
urTierTobis Sewyvetis momwesrigebeli TiToeuli safuZvlis gamoyenebamde jer
misi winapiroba unda dasabuTdes.

sasamarTlos azriT, damsaqmeblis moTxovna konkurentul adamianur resurseb-
ze, SromiTi urTierTobebis dinamikurobisa da SromiT bazarze yoveldRiurad
mzardi moTxovnilebebis gaTvaliswinebiT, sruliad bunebrivia. samewarmeo gadaw-
yvetileba, romelic maRalkvalificiuri kadrebis momzadeba-gadamzadebas, miRe-
bas ukavSirdeba, eqvemdebareba sasamarTlos samarTlebriv kontrols, Tumca ga-
saTvaliswinebelia sawarmos menejmentis miznebi da swrafvac, raTa gonivrulad,
samarTlianad da kanonierad Sefasdes sawarmos gadawyvetilebis dasabuTebulo-
ba, maT Soris, ekonomikuri moTxovnebis safuZvelze, dasaqmebulTan xelSekru-
lebis Sewyvetis Taobaze.

sakasacio sasamarTlom miiCnia, rom sasamarTloebma Zalze frTxilad da windaxe-
dulad unda imsjelon sasamarTlo kontrolis farglebSi, konkretuli sawarmos
biznesgadawyvetilebasa da samewarmeo politikaze, raTa konstituciis 30-e mux-
lis me-2 punqtiT dadgenili valdebulebis _ Tavisufali mewarmeobisa da konku-
renciis ganviTarebis _ xelSewyobas safrTxe ar Seeqmnas. aRniSnulis gaTvalis-
winebiT, saapelacio sasamarTlos daskvna, vinaidan ar irkveva, Tu ramdenad sa-
marTlianad gaimarTa konkursi, SeuZlebelia, obieqturad CaiTvalos am konkur-
sis Sedegebi, sakasacio sasamarTlom mizanSeuwonlad CaTvala.

sakasacio sasamarTlom ganmarta, rom sasamarTlos msjelobis sagani SeiZle-
ba iyos, akmayofilebda Tu ara konkursanti damsaqmeblis mier dadgenili Se-
fasebis kriteriumebs, xolo sakiTxis imgvari kvleva, Tu: ra saxis kiTxvebi da-
usves dasaqmebulebs, maT Soris, mosarCeles, iyo Tu ara kiTxvebi samuSaos Sesaba-
misi, formalurad dasmuli, mosarCelem rogor gasca pasuxebi, Semfaseblebi kan-
didatze informacias rogor iZiebdnen da agrovebdnen, iyo Tu ara kiTxvebi erTi
da imave Sinaarsis, daeTmo Tu ara yvela kandidatTan gasaubrebas erTi da igive
dro, scildeba sasamarTlos uflebamosilebis sferos. Sesabamisad, am mosaz-
rebebis mixedviT, mxareTa Soris mtkicebis tvirTis gadanawileba da daudastu-
rebeli faqtobrivi garemoebis mosarCelis sasargeblod gadawyveta, ewinaaRmde-
geba dispoziciurobis fundamentur princips.
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2.9.

gamoyenebuli normebi: sssk-is 102-e muxli.

ganmarteba: faqti imis Taobaze, rom damsaqmebelma ar Seasrula samuSao, ris
gamoc damsaqmebeli Tavisufldeba misi Sromis anazRaurebisagan, warmoad-
gens damsaqmeblis mtkicebis saganSi Semaval garemoebas.

dabrunebis safuZveli: sssk-is 393.3. muxli, saapelacio sasamarTlom aras-
worad gaanawila mxareTa Soris mtkicebis tvirTi, ramac arsebiTad imoqmeda
saqmis ganxilvis Sedegze.

SromiTsamarTlebriv davaSi, romelSic dasaqmebulebi (mosarCeleebi) damsaqme-
beli sawarmos (mopasuxe) mimarT moiTxoven saxelfaso davalianebis anazRaure-
bas, sadavoa dasaqmebulTa mier samuSaos Sesrulebis faqti, romlis dadasture-
bis SemTxvevaSic maT warmoeSobaT sanacvlo Sromis anazRaurebis miRebis ufleba.

sakasacio sasamarTlom gaiziara kasatorebis mosazreba, rom SromiTi xelSekru-
lebiT dakisrebuli movaleobebis Seusruleblobisas damsaqmebeli valdebulia,
dasaqmebulis mimarT gamoiyenos Sesabamisi disciplinuri RonisZieba an/da moiT-
xovos xelSekrulebis Sewyveta. winaaRmdeg SemTxvevaSi, ivaraudeba, rom dasaqme-
bulebi jerovnad asrulebdnen SromiTi xelSekrulebebiT dakisrebul movaleo-
bebs. Sesabamisad, faqti imis Taobaze, rom dasaqmebulma ar Seasrula samuSao,
ris gamoc damsaqmebeli Tavisufldeba misi Sromis anazRaurebisagan, warmo-
adgens damsaqmeblis mtkicebis saganSi Semaval garemoebas. swored damsaqme-
belma unda amtkicos, Tu riT gamoixata dasaqmebulebis mier SromiTi movaleobe-
bis Seusrulebloba an/da, magaliTad, ra konkretuli disciplinuri RonisZiebebi
gamoiyena dasaqmebulebis mimarT SromiTi movaleobebis Seusruleblobisas, rac
gaxda Semdeg Sromis anazRaurebis gacemaze uaris Tqmis safuZveli.

sakasacio sasamarTlom aRniSna, rom, gansaxilvel SemTxvevaSi, saapelacio
sasamarTlos mier mtkicebis tvirTis araswori ganawileba gamoixata imiT, rom
saapelacio palata sadavo faqtobrivi garemoebis dadgenisas, daeyrdno mxolod
mosarCeleTa mier wardgenil eleqtronul mimowerebs, romelic mopasuxem sada-
vo gaxada sxvadasxva mizezTa gamo. amrigad, saapelacio sasamarTlom sadavo faq-
tobrivi garemoeba daadgina mtkicebis tvirTis samarTliani ganawilebis princi-
pis darRveviT, ramac arsebiTad imoqmeda saqmis ganxilvis Sedegze, kerZod, ar
dakmayofilda mosarCeleTa sasarCelo moTxovna saxelfaso davalianebis anazRa-
urebis Taobaze, rac gaxda sarCelis uaryofis Sesaxeb saapelacio sasamarTlos
ganCinebis gauqmebisa da saqmis imave sasamarTloSi xelaxla gansaxilvelad dab-
runebis safuZveli.23

23  sus ganCineba, 19 ivlisi, 2018,  # as-366-340-2017.
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2.10.

gamoyenebuli normebi: sSk-is me-6, me-7 muxli, ssk-is 629-e, 636-e-637-e, 642-e-
644-e muxlebi.

ganmarteba:

a. SromiTi urTierTobis SemTxvevaSi, gadamwyvetia samuSao procesi, romelic
organizebulad warimarTeba damsaqmeblis mier dadgenili wesebiTa da pi-
robebiT. sSk-is me-6 muxlis 12 nawilis danawesis Sesabamisad, imis mixedviT,
Tu ra warmoadgens organizaciuli mowesrigebis pirobebSi daqvemdebare-
buli Sromis obieqts, gansxvavebulia SromiTi xelSekrulebis xangrZlivo-
ba da forma. nardobis xelSekrulebis SemTxvevaSi ki, mTeli periodis gan-
mavlobaSi SenarCunebulia misi subieqtebis Tanasworoba (damoukideblo-
ba), romelic orientirebulia xelSekrulebis miznis miRwevaze da ar axasi-
aTebs organizaciuli daqvemdebareba;

b. saapelacio sasamarTlos mier saqmis pirvel instanciaSi dabruneba Seuz-
Rudavad, ewinaaRmdegeba racionaluri marTlmsajulebisa da procesua-
luri ekonomiis principebsa da sssk-is 385-e muxlis me-2 nawilis namdvil
azrs.

dabrunebis dasabuTeba: gadawyvetilebis dasabuTeba imdenad arasrulia,
rom misi samarTlebrivi safuZvlianobis Semowmeba SeuZlebelia (sssk-is 394-e
muxlis „e1“ qvepunqti).

konkretuli davis sagans saxelfaso davalianebis anazRaureba warmoadgens. dam-
saqmeblis sasarCelo moTxovna damsaqmebeli sawarmos mimarT dasabuTebulia imiT,
rom mxareTa Soris daido vadiani SromiTi xelSekrulebebi da ganisazRvra Sesas-
rulebeli samuSao, aseve, anazRaurebis odenoba, romelic dasaqmebulma Seasru-
la jerovnad, xolo damsaqmebels ar aunazRaurebia xelfasi, Tavis mxriv, mopasu-
xem SesagebelSi ganmarta, rom, miuxedavad mxareTa Soris gaformebuli garigebe-
bis „SromiT xelSekrulebad“ dasaTaurebisa, realurad, maT Soris arsebobda nar-
dobis samarTlebrivi urTierToba, romlis farglebSic mosarCelem, rogorc me-
nardem, arajerovnad Seasrula nakisri valdebuleba, riTac mopasuxe sawarmos
miadga ziani.

gasaCivrebuli ganCinebiT, saapelacio sasamarTlom, saapelacio saCivrebis nawi-
lobriv dakmayofilebasa da saqmis pirveli instanciis sasamarTloSi xelaxla gan-
saxilvelad dabrunebas safuZvlad daudo is garemoeba, rom sasamarTlos ar Seu-
fasebia mxareTa Soris warmoSobili saxelSekrulebo urTierTobis samarTlebri-
vi safuZveli, kerZod, ar daudgenia, anazRaurebis moTxovnis ufleba mosarCeles
warmoeSva Sromis kanonmdeblobisa Tu nardobis saxelSekrulebo urTierTobi-
dan, rac sssk-is 394-e muxlis „e1“ qvepunqtiT gaTvaliswinebuli gadawyvetilebis
gauqmebis absolutur safuZvels qmnida.

sakasacio palatam gaauqma ra gasaCivrebuli ganCineba da saqme xelaxla gansaxil-
velad daabruna imave sasamarTloSi24 miuTiTa, rom saqmis pirveli instanciis sasa-
marTlosaTvis ukan dabruneba, iseve, rogorc saqmeze axali gadawyvetilebis mi-
Reba, saapelacio sasamarTlos uflebaa da ara valdebuleba. miuxedavad amisa, aR-
niSnuli ar gulisxmobs saapelacio sasamarTlos SeuzRudaobas, nebismieri dau-

24  sus ganCineba, 17 Tebervali, 2017, #as-1132-1088-2016.
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sabuTebeli gadawyvetilebis SemTxvevaSi, qvemdgomi instanciis sasamarTlos xe-
laxla gansaxilvelad daubrunos saqme. aseTi midgoma ewinaaRmdegeba racionalu-
ri marTlmsajulebisa da procesualuri ekonomiis principebs, sssk-is 385-e mux-
lis me-2 nawilis namdvil azrs, riTac, mocemul SemTxvevaSi, SeboWilia saapela-
cio sasamarTlo, amitom saapelacio sasamarTlom, romelic, samoqalaqo saproce-
so kodeqsis Tanaxmad, aseve saqmis arsebiTad ganmxilveli sasamarTloa, pirveli
instanciis sasamarTlos saqme ukan unda daubrunos mxolod gamonaklis SemTxve-
vebSi, rodesac mas Tavad realurad gauWirdeba faqtobrivi garemoebebis dadgena
an konkretuli saqmis garemoebebis gaTvaliwinebiT, marTlac mizanSewonilia saq-
mis ukan dabruneba. ama Tu im samarTalurTierTobis iuridiuli kvalifikacia sa-
marTlis sakiTxs warmoadgens da im pirobebSic ki, rodesac mxare xelSekrulebis
samarTlebriv kvalifikacias sadavod ar xdis, sasamarTlos movaleobaa sworad
moiZios moTxovnis samarTlebrivi safuZveli _ damfuZnebeli norma, gamoarkvios
am normis abstraqtuli elementebi _ faqtobrivi aRweriloba, Seamowmos sarCe-
lis formaluri safuZvlianoba da imis mixedviT, Tu romel faqts ar eTanxmeba
mxare, gansazRvros mtkicebis sagani da masSi Semavali garemoebebi.

sakasacio palatam ganmarta, rogorc nardobis, ise _ SromiTi xelSekrule-
bis umTavresi msgavseba samuSaos Sesrulebaa (momsaxurebis gaweva), Tumca am
or samarTlebriv urTierTobas Soris sakmaod didi gansxvavebacaa: SromiTi
xelSekrulebiT dasaqmebuli eweva daqvemdebarebul saqmianobas, asrulebs
damsaqmeblis miTiTebas saTanado anazRaurebis pirobiT. am SemTxvevaSi, ga-
damwyvetia samuSao procesi, romelic organizebulad warimarTeba damsaq-
meblis mier dadgenili wesebiTa da pirobebiT (SromiTi xelSekruleba, Sina-
ganawesi, sakanonmdeblo regulacia da sxva). sSk-is me-6 muxlis 12 nawilis da-
nawesis Sesabamisad, imis mixedviT, Tu ra warmoadgens organizaciuli mowes-
rigebis pirobebSi daqvemdebarebuli Sromis obieqts, gansxvavebulia Sromi-
Ti xelSekrulebis xangrZlivoba da forma. nardobis urTierTobis namdvilo-
bisaTvis damaxasiaTebeli umTavresi niSani ki isaa, rom ormxrivad mavalde-
bulebeli, sasyidliani urTierToba xasiaTdeba konsesualuri bunebiT, anu
warmoSobilad iTvleba mxareTa mier xelSekrulebis arsebiT pirobebze Se-
Tanxmebis momentidan (sk-is 327.1 muxli) da nardobis mTeli periodis ganmav-
lobaSi SenarCunebulia misi subieqtebis Tanasworoba (damoukidebloba), ro-
melic orientirebulia xelSekrulebis miznis miRwevaze da ar axasiaTebs or-
ganizaciuli daqvemdebareba, xolo SromiTi urTierToba, Sromis kodeqsis
me-7 muxlis Tanaxmad, warmoSobilad iTvleba dasaqmebulis mier samuSaos Ses-
rulebis faqtobrivad dawyebis momentidan, Tu SromiTi xelSekrulebiT sxva
ram ar aris gansazRvruli. valdebulebis darRvevis TvalsazrisiT, gansxvave-
bulia kreditorisa da movalis rogorc pirveladi, ise _ meoreuli moTxovnebic:
Tuki SromiT urTierTobaSi damsaqmebeli uflebamosilia, gamoiyenos Sromis Si-
naganawesiT gaTvaliswinebuli sanqciebi an calmxrivad Sewyvitos urTierToba
(sSk-is 37-e muxli), nardobidan gamomdinare valdebulebaTa darRvevisas, imis mi-
xedviT, Tu ra warmoadgens xelSekrulebis sagans, gamoiyeneba, rogorc ssk-is 352-e
da 405-e muxlebiT gaTvaliswinebuli, ise _ uSualod nardobis specialuri regu-
laciebi (ssk-is 636-e-637-e, 642-e-644-e muxlebi).

sakasacio sasamarTlos daskvniT, imis gaTvaliswinebiT, rom saapelacio sasamar-
Tlom sadavo samarTalurTierTobis swori iuridiuli kvalifikaciis mizniT saq-
me xelaxla gansaxilvelad daubruna imave sasamarTlos, bunebrivia, ar daudgenia
davis gadawyvetisaTvis mniSvnelobis mqone arcerTi faqtobrivi garemoeba, rac,
Tavis mxriv, gamoricxavs sakasacio sasamarTlos mxridan sssk-is 407-e muxlis me-2
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nawiliT sargeblobis SesaZleblobas, Sesabamisad, faqtobrivi garemoebebis da-
udgenlobis pirobebSi, igi ar aris uflebamosili, mxareTa Soris warmoSobil ur-
TierTobas kvalifikacia mianiWos.

2.11.

gamoyenebuli normebi: sSk-is 38-e muxlis merve nawili.

ganmarteba: saapelacio sasamarTlom sSk-is 38-e muxlis me-8 nawilis mizni-
dan gamomdinare, jer unda imsjelos mosarCelis samsaxurSi aRdgenis SesaZ-
leblobaze, xolo Semdgom, saWiroebis mixedviT, kompensaciis samarTlian da
gonivrul odenobaze.

dabrunebis safuZveli: gadawyvetileba ukanonoa iuridiuli dausabuTeb-
lobis gamo.

SromiTsamarTlebriv davaSi mosarCelem (dasaqmebuli) moiTxova disciplinur pa-
suxisgebaSi micemisa da SromiTi xelSekrulebis Sewyvetis Sesaxeb damsaqmeblis
brZanebebis baTilad cnoba, samsaxurSi aRdgena da iZulebiTi ganacduris anazRa-
ureba. raionulma sasamarTlom sarCeli nawilobriv daakmayofila: baTilad cno
SromiTi urTierTobis Sewyvetis Sesaxeb damsaqmeblis brZaneba, dasaqmebuli aRad-
gina samsaxurSi da mopasuxes iZulebiTi ganacduri daakisra. saapelacio sasamar-
Tlom damsaqmeblis saapelacio saCivris nawilobriv dakmayofilebiT, nawilobriv
gaauqma raionuli sasamarTlos gadawyvetileba da damsaqmebels kompensacia daa-
kisra dasaqmebulis sasargeblod.

miTiTebul gadawyvetilebaze wardgenili sakasacio saCivriT damsaqmebels miaC-
nia, rom sSk-is 38-e muxlis me-8 nawilis samarTlebrivi safuZvliT samsaxuridan
ukanonod daTxovnili muSakisaTvis kompensaciis saxiT misacemi Tanxa Seusabamo-
daa gansazRvruli, xolo dasaqmebulis sakasacio Sedaveba Seexeba sSk-is 38-e mux-
lis me-8 nawilis araswor samarTlebriv ganmartebas.

sakasacio sasamarTlom orive sakasacio saCivari daakmayofila da saqme daabruna
imave sasamarTloSi xelaxla gansaxilvelad.25

sakasacio palatam miiCnia, rom saapelacio palatam marTebulad daadgina, rom da-
saqmebulTan SromiTi urTierToba Sewyda aramarTlzomierad, arakanonierad. Se-
sabamisad, Sesafasebelia misi pretenzia, romelic ukanonod daTxovnili muSakis
gaTavisuflebul Tanamdebobaze aRdgenis iuridiuli Sedegis dadgomiskenaa mi-
marTuli sSk-is 38-e muxlis me-8 nawilis im normatiuli Sinaarsis safuZvelze, ro-
melic dasaqmebulTan SromiTi xelSekrulebis Sewyvetis Sesaxeb damsaqmeblis ga-
dawyvetilebis baTilad cnobis SemTxvevaSi, sasamarTlos gadawyvetilebiT, dam-
saqmebels avaldebulebs, pirvandel samuSao adgilze aRadginos piri, romelsac
Seuwyda SromiTi xelSekruleba, an uzrunvelyos igi tolfasi samuSaoTi. gamom-
dinare iqidan, rom, Tuki iarsebebs dasaqmebulis saCivris gaziarebis safuZveli,
Sedegobrivi TvalsazriT, gamoiricxeba Sedavebis marTebulobis kvleva kompen-
saciis odenobis gansazRvris nawilSi.

saapelacio palatis dasabuTeba samsaxurSi aRdgenaze uaris Tqmis nawilSi dasa-

25  ssk-is ganCineba, 24 noemberi, 2017, #as-1122-1042-2017.
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buTebulia im garemoebebsa da mosazrebebze miTiTebiT, rom damsaqmebelsa da da-
saqmebuls Soris arsebuli garTulebuli SromiTi urTierTobis fonze marTebu-
li iqneboda ara mosarCelis samuSaoze aRdgena, aramed misi gonivruli kompensi-
reba. saapelacio palatis amgvari daskvna gamomdinareobs misi im mosazrebidan,
rom ukanonod gaTavisuflebuli muSakis pirvandel samuSao adgilze aRdgena mi-
zanSewonili ar aris, maSin, rodesac garTulebuli SromiTi urTierToba samuSaos
Sesrulebis Semaferxebel garemoebad ganixileba. samsaxurSi aRdgenis Sesaxeb aR-
niSnuli mosazrebis gasamyareblad saapelacio palatam im garemoebazec miuTiTa,
rom eqTnis vakanturi Tanamdeboba mopasuxe poliklinikaSi ar arsebobda.

sakasacio sasamarTlom aRniSna, rom dasaqmebulis pretenzia mosarCelis eqTnis
Tanamdebobaze aRdgenis SeuZleblobis Taobaze sasamarTlos msjelobas emyare-
ba, rac  gaumarTlebelia, maSin, rodesac mosarCeles saerTod ar ekava es adgili
da ara am samuSaoze, aramed amcrel eqTnad aRdgenas iTxovda.

sakasacio sasamarTlom miiCnia ra gasaCivrebuli gadawyvetileba ukanonod, iuri-
diuli dausabuTeblobis gamo, miuTiTa, rom saqmis xelaxla ganxilvisas saapela-
cio palatam, pirvel rigSi, jerovnad unda gamoikvlios ra Tanamdeboba ekava mo-
sarCeles gaTavisuflebamde da amis Sesabamisad imsjelos sSk-is 38-e muxlis me-8
nawilis miznidan gamomdinare, mosarCelis samsaxurSi aRdgenis SesaZleblobaze,
xolo Semdgom, saWiroebis mixedviT, imsjelos kompensaciis samarTlian da goniv-
rul odenobaze. am dros gasaTvaliswinebelia saqmis konkretuli faqtobrivi ga-
remoebebi: am nawilSi sarCelis dakmayofilebaze uaris Tqmis obieqturi safuZve-
li, samomavlod dasaqmebis perspeqtiva, muSakis materialuri mdgomareoba da a.S.

2.12.

gamoyenebuli normebi: adamianis uflebaTa da TavisuflebaTa dacvis ev-
ropuli konvenciis me-10, me-14 muxlebi, sSk-is 37-e (1) muxlis „a“ qvepunqti, 38-e
muxli, sssk-is 363 3-e muxli, ssk-is 115-e muxli.

ganmarteba:

a. kanoniT garantirebuli uflebis, Tundac kanonierad gamoyenebis SesaZleb-
loba, xSirad gansxvavebuli mopyrobis gadafarvis mcdelobaa da savalde-
buloa, Semowmdes uflebis mqone piris mxridan am uflebis gankargvis mar-
Tlzomiereba (sk-is 115-e muxli);

b. kanonmdeblobis moTxovnaTa formaluri dacva, Tuki mas realurad sxva miz-
nis miRweva (arasasurveli urTierTobisagan Tavis daRweva) udevs safuZ-
vlad, sasamarTlom, rogorc darRveuli uflebis dacvis institutma dis-
kriminaciis gadafarvad unda ganixilos da miiCnios igi mizanSeuwonel da
sruliad miuRebeli qcevad.

dabrunebis safuZveli: arasworad Seafasa faqtobrivi garemoebebi, rom-
lis Sedegic araswori gadawyvetilebaa (sssk-is 393.3).

SromiTsamarTlebriv davaSi dasaqmebulma samuSaodan daTxovnis Taobaze damsaq-
meblis samarTlebrivi aqtebis baTilad cnoba, samuSaoze aRdgena, ganacduris da-
yovnebisaTvis yovel vadagadacilebul dReze pirgasamtexlos dakisreba da mo-
sarCelis mimarT ganxorcielebuli diskriminaciuli mopyrobis faqtis dadgena
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moiTxova. mopasuxem moTxovnis gamomricxveli SesagebliT ar cno sarCeli da gan-
marta, rom dasaqmebuli marTlzomierad gaTavisuflda, romlis faqtobriv safuZ-
vels organizaciaSi mimdinare struqturuli cvlilebebi warmoadgens da amas ra-
ime kavSiri diskriminaciul mopyrobasTan mimarTebiT ar gaaCnia. qvemdgomi instan-
ciis sasamarTloebma sarCeli uaryves. sakasacio sasamarTlom daakmayofila mo-
sarCelis (dasaqmebulis) sakasacio ganacxadi da saqme xelaxla gansaxilvelad da-
abruna saapelacio sasamarTloSi.26

sakasacio palatam aRniSna, rom mniSvnelovania, Sefasdes damsaqmebel organiza-
ciaSi ganxorcielebuli reorganizaciis procesis Sedegad, xom ar vlindeboda gan-
sxvavebuli mopyroba mosarCelesa da masTan erTad dasaqmebul, arsebiTad imave
viTarebaSi myof sxva dasaqmebulebTan mimarTebiT. palatam miiCnia, rom mosarCe-
lis mier gacxadebuli araTanabari mopyrobis Sefasebis materialursamarTleb-
riv safuZvlad Sromis kodeqsTan erTad gamoyenebul unda iqnes „diskriminaciis
yvela formis aRmofxvris Sesaxeb“ saqarTvelos kanoni, aseve _ evropuli konven-
ciis me-14 muxli, romelic krZalavs diskriminaciis nebismieri formiT gamoyene-
bas. adamianis uflebaTa evrosasamarTlos ganmartebiT, pirdapiri diskriminacia
arsebiTad msgavs mdgomareobaSi myof pirTa mimarT gansxvavebuli mopyrobaa, Tu
am mopyrobas ar aqvs obieqturi da gonivruli gamarTleba (ix. Willis v. the United
Kingdom, #36042/97). unda dadgindes, rom sxva pirebs, romlebic analogiur an ar-
sebiTad msgavs mdgomareobaSi imyofebian, ukeTesad epyrobian da es gansxvaveba
diskriminaciulia (ix. Konstantin Markin v. Russia, #30078/06).

sakasacio palatam ganmarta, rom kanoniT gaTvaliswinebuli abstraqtuli elemen-
tebis arseboba upirobod diskriminaciis faqtis dadgenis sakmaris winapirobas ar
qmnis. am mxriv, mniSvnelovania antidiskriminaciuli samarTlisa da saerTaSoriso
praqtikis analizis safuZvelze aRiniSnos, rom gansxvavebuli mopyroba unda arse-
bobdes kanonmdeblobiT aRiarebuli romelime uflebiT an sikeTiT sargeblobas-
Tan mimarTebiT, rameTu calke aRebuli diskriminaciis instituti damoukidebel
dacvas ar eqvemdebareba. amdenad, diskriminaciis faqtis dadgenisaTvis unda arse-
bobdes daculi sfero-ufleba, romelSic xdeba Careva; komparatori _ analogiur
an arsebiTad msgavs urTierTobaSi myofi piri da am or pirs Soris mTavari gansxvave-
ba warmoadgens e.w „dacul sferos“. am faqtebis sapirispirod, Carevis gamarTleba
gonivruli da wonadi argumentebiT ekisreba gansxvavebuli mopyrobis iniciators.

diskriminaciis saqmeze mtkicebis tvirTis gansazRvrisas sakasacio palata daeyrdno
sssk-is 73 karis debulebebs, kerZod: 3633 muxls, romlis Tanaxmad, sarCelis aRZvri-
sas pirma sasamarTlos unda warudginos faqtebi da Sesabamisi mtkicebulebebi,
romlebic diskriminaciuli qmedebis ganxorcielebis varaudis safuZvels qmnis,
ris Semdegac mopasuxes ekisreba imis mtkicebis tvirTi, rom diskriminacia ar
ganxorcielebula. dasaxelebuli saproceso norma adgens SezRudvis iniciatoris
valdebulebas, sasamarTlos warudginos mtkicebulebebi da miuTiTos faqtebze, ro-
melTa analizi garkveuli niSniT piris mimarT araTanabari mopyrobis varaudis sa-
fuZvels qmnis. adamianis uflebaTa evrosasamarTlos ganmartebiT, mtkicebis tvir-
Ti mocemul sferoSi Semdegia: mas Semdeg, rac momCivani daadasturebs gansxvavebu-
li mopyrobis arsebobas, ukve mTavrobis valdebulebaa, daamtkicos, rom igi gamar-
Tlebuli gaxldaT (Chassagnou and Others v. France [GC], #25088/94, #28331/95).

sakasacio palatam am ganmartebis sapirispirod gaiziara kasatoris pozicia sasa-

26  sus ganCineba, 29 seqtemberi, 2017,  #as-247-235-2017.
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marTlos mxridan mocemuli sakiTxis arasrulyofili gamokvlevis Taobaze (sssk-
is 393.3 muxli) da aRniSna, rom, sarCelis Tanaxmad, SromiTi urTierTobis Sewyve-
tis erT-erT ZiriTad motivs mosarCelis sazogadoebrivi aqtivobebi, kerZod: mis
mier profkavSiris Seqmna da damsaqmeblis xelmZRvanelobis kritika warmoadgen-
da. palatis ganmartebiT, rogorc saqarTvelos konstitucia (me-19 muxli), ise-
„adamianis uflebaTa da TavisuflebaTa dacvis evropuli konvenciis“ me-10 muxli
aRiarebs azris gamoxatvis Tavisuflebis princips, rac moicavs piris Tavisufle-
bas, hqondes sakuTari Sexeduleba, miiRos an gaavrcelos informacia an ideebi
sajaro xelisuflebis Caurevlad da saxelmwifo sazRvrebis miuxedavad. am uf-
lebis mimarT arsebobs saxelmwifos negatiuri valdebuleba, ar Caerios mis gan-
xorcielebaSi, Tu es kanoniT pirdapir ar aris gaTvaliswinebuli. palatam gaiTva-
liswina sarCelze darTuli damsaqmeblis werilobiTi ganmartebac, romlis Tanax-
mad, SromiTi urTierTobis Sewyvetis mTavari faqtobrivi safuZveli mesame pir-
Tan muSaobis Sedegad SemuSavebuli marTvis organizaciuli modelia, xolo saqmis
momzadebis etapze wardgenili mesame piris werilobiTi pasuxidan irkveva, rom:
proeqtis farglebSi damuSavebuli modeli ar iTvaliswinebda kadrebis Semcire-
bas.

sakasacio palatam aRniSna, rom srulad iziarebs „Tavisufali mewarmeobis“ ideas,
romelic saqarTvelos konstituciis 30-e muxlis me-2 punqtiT saxelmwifos pozi-
tiur valdebulebadaa moxseniebuli da sakadro politikis gansazRvris Tavisuf-
lebasac moicavs, Tumca, praqtikis analizi aCvenebs, rom kanoniT garantirebuli
uflebis, Tundac kanonierad gamoyenebis SesaZlebloba, xSirad gansxvavebuli mop-
yrobis gadafarvis mcdelobas emsaxureba da swored am sakiTxis kvlevis Sedegad
savaldebuloa, Semowmdes uflebis mqone piris mxridan am uflebis gankargvis mar-
Tlzomiereba (sk-is 115-e muxli).

palatis azriT, mxolod kanonmdeblobis moTxovnaTa formaluri dacva (sSk-is 37-e
(1) muxlis „a“ qvepunqtisa da 38-e muxlis regulaciis brZanebaSi miTiTeba), Tuki
mas realurad sxva miznis miRweva (arasasurveli urTierTobisagan Tavis daRweva)
udevs safuZvlad, sasamarTlom, rogorc darRveuli uflebis dacvis institut-
ma, diskriminaciis gadafarvad unda ganixilos da miiCnios mizanSeuwonel da sru-
liad miuRebel qcevad, romelic arRvevs, rogorc saerTaSoriso, ise _ erovnuli
samarTlis normebsa da piris Tanasworobis sayovelTao princips.

sakasacio sasamarTlom miiCnia, rom saapelacio sasamarTlos ar gamoukvlevia da
ar dausabuTebia gadawyvetilebaSi is garemoeba, mopasuxem ra samuSao SesTavaza
mosarCelesTan erTad gaTavisuflebul pirebs da ra samuSao _ mosarCeles, ratom
ganacxada man SeTavazebul samuSaoze kategoriuli uari da am mxriv ar daudgenia,
xom ar vlindeboda gansxvavebuli mopyroba mosarCelesa da im komparatorebs So-
ris (arsebiTad msgavs mdgomareobaSi myof im dasaqmebulebs Soris), romlebmac
reorganizaciisas samuSao dakarges mosarCelesTan erTad, xolo amJamad „dasaq-
mebuli arian TavianTi specialobis Sesabamis samsaxurebSi“.

sakasacio palatis gansjiT, gasaCivrebuli ganCinebiT, mosarCelis mier miTiTebu-
li faqtebi da mtkicebulebebi, agreTve, saapelacio sasamarTlosaTvis mopasuxis
ganmarteba, erToblivad ar Sefasebula diskriminaciis TvalsazrisiT da sasamar-
Tlos ar gamoutania daskvna imis Taobaze, zemoxsenebuli faqtebisa da argumen-
tebis sssk-is 105-e muxliT dadgenili wesiT Sefaseba xom ar adasturebs mosarCe-
lis mxridan sssk-is 3633 muxliT gaTvaliswinebuli mtkicebis tvirTis mosarCe-
lis mier daZlevas, ris Semdegac mopasuxes ekisreba imis mtkicebis tvirTi, rom
diskriminacia ar ganxorcielebula.
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3. xandazmuloba (moTxovnis ganxorcielebadoba)
3.1.

gamoyenebuli normebi: 137-e, 144-e, 341-e, 442-e muxlebi.

ganmartebebi: mopasuxis mier gamovlenili neba warmoadgens mosarCelis da-
valianebaSi mopasuxis davalianebis gaqviTvas da ara ssk-is 341-e muxliT gaT-
valiswinebul valis aRiarebas.

gadawyvetilebis Sedegi: sarCeli uaryofilia xandazmulobis safuZvelze.

saqmeSi, romelzec sakasacio sasamarTlom gadawyvetilebiT sarCeli uaryo, sasa-
marTlos Sefasebis sagans miRebuli momsaxurebis (moxmarebuli eleqtroenergi-
is) Rirebulebis anazRaurebis kanoniereba warmoadgens, romelsac mopasuxe gamo-
ricxavs urTierTmoTxovnaTa gaqviTvis gziT valdebulebis SewyvetiT, aseve _ sar-
Celis xandazmulobis gamo. saapelacio palatam moTxovnis gaqviTvis Sesaxeb mopa-
suxis werilobiTi mimarTva fuladi valdebulebis arsebobis damadasturebel do-
kumentad miiCnia da swored masze dayrdnobiT ar gaiziara mopasuxis mosazreba
sarCelis xandazmulobasTan dakavSirebiT.27

sakasacio sasamarTlos mier axali gadawyvetilebis miRebis winapiroba gaxda
sasamarTlos mier sadavo mtkicebulebis saapelacio sasamarTlosgan gansxva-
vebuli Sefaseba. sakasacio sasamarTlom moTxovnis gaqviTvis Taobaze movalis
(mopasuxis) werili fuladi valdebulebis arsebobis damadasturebel mtkicebu-
lebad ar miiCnia im safuZvliT, rom sadavo dokumentSi gamovlenili neba war-
moadgenda mosarCelis davalianebaSi mopasuxis davalianebis gaqviTvas da ara
ssk-is 341-e muxliT gaTvaliswinebul valis aRiarebas.

sakasacio sasamarTlom sadavo mtkicebulebis swori samarTlebrivi kvalifikaci-
is mizniT valdebulebis arsebobis aRiarebis sakiTxi ganmarta ssk-is 137-e, 144-e
da 341-e muxlebis konteqstiT:

sasamarTlom aRniSna, rom ssk-is 137-e muxliT gaTvaliswinebul SemTxvevaTa ricxvs
miekuTvneba movalis imgvari qmedeba, rodesac valdebuli piri uflebamosili pi-
ris winaSe avansis, procentis gadaxdiT, garantiis micemiT an sxvagvarad aRiarebs
moTxovnis arsebobas. normaSi mocemuli ramdenime safuZvelTagan valdebulebis
sxvagvarad aRiareba SefasebiTi kategoriaa da, konkretul SemTxvevaSi, garemoe-
baTa sruli analiziT unda dadgindes. movalis aseT qmedebad _ sxvagvar aRiare-
bad unda CaiTvalos movalis iseTi qmedeba, romelSic aSkarad gamokveTilia piris
neba valdebulebis arsebobasTan mimarTebiT (susg #as-330-733-06, 19 dekemberi,
2006 weli). samarTlis TeoriaSi gabatonebuli Sexedulebis Tanaxmad, erTmaneTi-
sagan gansxvavdeba martivi, kauzaluri da abstraqtuli aRiareba. maTi saerTo ni-
Sani isaa, rom isini adastureben/warmoSoben moTxovnis arsebobas, Tumca, iuridi-
uli TvalsazrisiT, ganmasxvavebeli niSan-TvisebebiT. martivi aRiareba aSkaraa,
maSin, rodesac movale calmxrivad adasturebs arsebul valdebulebiT urTier-
Tobas da gacnobierebulad gamoTqvams Sesrulebis mzaobas. (dapireba). kauzalu-
ri valis aRiareba mimarTulia arsebuli samarTlebrivi urTierTobis dadasture-
bisakenac da, bunebrivia, unda Seicavdes dapirebis elements, amasTan, SeiZleba
arc iyos calmxrivi (mxareTa ormxrivi SeTanxmeba arsebuli valdebulebis Sesru-
lebis damatebiT vadaze, sxva Sesrulebis miRebaze da sxva). rogorc martivi, ise-

27  sus gadawyvetileba, 27 maisi, 2016, #as-383-364-2015.
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kauzaluri aRiareba xandazmulobis vadis denis Sewyvetis kerZo SemTxvevas war-
moadgens da Sedegad, amave kodeqsis 141-e muxlis ZaliT, Sewyvetamde ganvlili
dro ar gaiTvaliswineba, aramed vada daiwyeba Tavidan. samoqalaqo kodeqsis 137-e
muxlis miznebisaTvis movalis aRiareba samarTlebrivi Zalis mxolod im SemTxve-
vaSia, Tuki aRiareba xandazmulobis vadaSi ganxorcielda, radganac safuZvels
moklebuli iqneba msjeloba imaze, rom movalis iuridiuli mniSvnelobis mqone
moqmedebas Sedegad mohyves ukve gasuli xandazmulobis vadis denis Sewyveta.
sainteresoa, xandazmulobis vadis gasvlis Semdgom valis martiv an kauza-
lur aRiarebas aqvs Tu ara iuridiuli Zala. sakasacio palatis mosazrebiT, am
sakiTxis mosagvareblad gamoyenebul unda iqnas ssk-is 144-e muxlis me-3 nawili,
romelic amave muxlis me-2 nawilTan erToblivad ganimarteba, kerZod, 144.2 mux-
lis Tanaxmad, Tuki movale xandazmulobis vadis gasvlis Semdgom Seasrulebs val-
debulebas, igi Sesrulebis dabrunebis moTxovnis uflebas kargavs, aseT SemTxve-
vaSi misi Sesagebeli ar SeiZleba, maT Soris imaze miTiTeba iyos, rom Sesrulebis
dros ar icoda xandazmulobis vadis gasvlis faqtis Sesaxeb, analogiuri Zalis
movalis mier valdebulebis aRiarebacaa moTxovnis iZulebiTi ganxorcieleba va-
dis gasvlis Semdeg, Tuki es aRiareba Seicavs piris gacnobierebul nebas, rom val-
debulebas Seasrulebs. es mowesrigeba vrceldeba valis, rogorc martiv, ise _
kauzalur aRiarebaze.

sakasacio sasamarTlom aRniSna, rom ssk-is 341-e muxliT mowesrigebuli valis ar-
sebobis aRiareba 137-e da 144.3 muxlebiT gaTvaliswinebuli aRiarebisgan abstraq-
tuli bunebiT gansxvavdeba, igi Tavad warmoadgens calmxriv garigebas da damou-
kidebel valdebulebas warmoSobs. valis aRiarebis xelSekruleba, ZiriTadi val-
debulebiTi urTierTobis arsebobis sadavoobis SemTxvevaSic Sesrulebis val-
debulebas warmoSobs da kreditors moTxovnis uflebas aniWebs. sakasacio sasa-
marTlos mier damkvidrebuli praqtikis Tanaxmad, ssk-is 341-e muxlis gagebiT, ar
aris valis arsebobis aRiareba, rodesac mxareebi ukve arsebuli valdebulebis
Sinaarsidan gamodian an adastureben mas an mxareebi arsebuli valdebulebis Se-
sasruleblad axali valdebulebis Sesrulebas kisruloben. amdenad, igi ar unda
ukavSirdebodes ZiriTadi valdebulebidan gamomdinare Sesrulebis moTxovnas
(susg #as-392-371-2013, 8 noemberi, 2013 weli). valis aRiarebis xelSekrulebis
damoukidebuli buneba im kuTxiTac gansxvavdeba valdebuli piris sxvagvari aRi-
arebisagan, rom samoqalaqo kodeqsis 341-e muxliT gaTvaliswinebuli xelSekru-
leba moTxovnis xandazmulobis vadis gasvlis Semdegac namdvilia, radganac axal
damoukidebel moTxovnas warmoSobs da am xelSekrulebiT gaTvaliswinebuli val-
debulebis mimarT damoukideblad aiTvleba xandazmulobis vadis dena.

saqmeSi wardgenili sadavo mtkicebulebiT kreditoris moTxovnis pasuxad mova-
lem werilobiT gamoxata neba, ssk-is 442-e muxlis Sesabamisad, wardgenili moT-
xovnis mosarCelis winamorbedis mimarT arsebul moTxovnaSi gaqviTvis Taobaze.
werilSi ar aris imgvari miTiTeba, romelic raime formiT daadasturebda mova-
lis mzaobas, mosarCelis winaSe Seesrulebina valdebuleba, rac adasturebs
gasaCivrebuli ganCinebis umarTebulobas am mtkicebulebis valdebulebis aRia-
rebad miCnevis Taobaze.
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3.2.

gamoyenebuli normebi: ssk-is 129-130-e muxlebi.

ganmartebebi: periodulad Sesasrulebel valdebulebebSi Tanxis gadaxdis
TiToeuli periodisaTvis valdebulebis SeusruleblobisTvis xandazmulo-
bis vada cal-calke aiTvleba.

gadawyvetilebis Sedegi: sarCeli nawilobriv dakmayofilda, nawilobriv
ki uaryofil iqna periodulad Sesasrulebeli valdebulebebis Seusruleb-
lobisas moTxovnis xandazmulobis gamo.

sakasacio sasamarTlom Secvala saapelacio sasamarTlos gadawyvetilebiT dad-
genili samarTlebrivi Sedegi28 moTxovnis ganxorielebadobis konteqstiT. sasa-
marTlom qveijaris xelSekrulebis Sewyvetamde, 15 Tvis ijaris qiridan, 7 (Svidi)
Tvis qiris moTxovna xandazmulad miiCnia da ganmarta, rom, mocemul SemTxvevaSi,
vlindeba valdebuleba, romlis Sesruleba movalis mxridan garkveuli periode-
biT ganisazRvreba. periodulad Sesasrulebeli valdebulebis darRvevidan ga-
momdinare moTxovnis mimarT xandazmulobis vadis aTvlis Tavisebureba isaa, rom
Tanxis gadaxdis TiToeuli periodisaTvis valdebulebis Seusrulebloba cal-
calke ganixileba, rogorc piris uflebis darRveva da xandazmulobis vadis aT-
vla Tavidan iwyeba (susg #as-1688-1673-2011, 02.02.2012 w.; #as-1144-1090-2014,
23.02.2015. #as-445-420-2014, 22.04.2015). sasamarTlo praqtikaSi araerTxel gani-
marta, ssk-is 129-e muxlis me-2 nawilisa da 130-e muxlis gamoyenebis sakiTxi, erT-
erT gadawyvetilebaSi miTiTebulia: „sakasacio palata aseve eTanxmeba saapelacio
palatis daskvnas, rom  mopasuxes evaleboda saijaro qiris ara erTianad, aramed
periodulad, weliwadSi erTxel gadaxda da, aqedan gamomdinare, mosarCeles moT-
xovna warmoeSoboda TiToeuli periodisaTvis cal-calke. (susg # as-1203-1130-
2015, 01.06.2016.).

3.3.

gamoyenebuli normebi: ssk-is 128-e, 129-e,130-e, 477-e muxlebi.

ganmartebebi: miwodebis xelSekrulebidan gamomdinare xandazmulobis va-
dis denis sakiTxi dakavSirebulia mxareTa Soris nasyidobis xelSekrulebis
baTilad cnobis moTxovniT warmoebul davis SedegTan, vinaidan subieqturad
miwodebis xelSekrulebidan gamomdinare moTxovnis uflebis darRvevis Tao-
baze mosarCelisTvis (kreditorisTvis) cnobili gaxda swored am droidan.

gadawyvetilebis Sedegi: sakasacio sasamarTlom miiCnia, ra moTxovna gan-
xorcielebadad, xolo mopasuxisaTvis saqonlis miwodebis xelSekrulebidan
gamomdinare davalianeba da valdebulebis Seusruleblobis faqti dadastu-
rebulad, axali gadawyvetilebiT srulad daakmayofila sarCeli.

mosarCelesa da mopasuxes (mewarme) Soris dadebuli zepiri SeTanxmebis Tanaxmad,
mopasuxis saxeliT, Rirebulebis gadaxdis sanacvlod, unda gataniliyo mosarCe-
lis kuTvnili Txili italiaSi. saqonlis miwodeba da eqsporti ganxorcielda, mag-
ram mosarCeles saqonlis Rirebuleba ar miuRia. mogvianebiT, mxareebs Soris ga-

28  sus gadawyvetileba 30 seqtemberi, 2016, #as-183-176-2016.
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formebuli nasyidobis xelSekrulebiT, mopasuxis saxelze ricxuli uZravi qone-
ba aRiricxa mosarCelis saxelze, xolo SemdegSi ipoTekiT daitvirTa mopasuxis
mier aRebuli sabanko kreditis uzrunvelsayofad. ipoTekiT datvirTvas mosar-
Cele dasTanxmda mxolod imitom, rom nasesxebi TanxiT davalianeba gaistumrebo-
da.

saapelacio sasamarTlos kanonier ZalaSi Sesuli gadawyvetilebiT dadginda, rom
mosarCelesa da mopasuxes Soris gaformebuli uZravi qonebis nasyidobis xelSek-
ruleba baTilad iqna cnobili, rogorc TvalTmaqcuri garigeba, romliTac realu-
rad daifara mxareebs Soris SeTanxmebuli ipoTekis xelSekruleba.

saapelacio sasamarTlos gasaCivrebuli gadawyvetilebiT sarCeli ar dakmayofil-
da xandazmulobis gamo. sasamarTlom miiCnia, rom xandazmulobis, ssk-is 129-e mux-
liT gaTvaliswinebuli samwliani vada mopasuxis mier sabanko kreditis aRebis dRi-
dan unda aiTvalos.

sakasacio sasamarTlo ar daeTanxma saapelacio sasamarTlos miTiTebul mosazre-
bas da moTxovna ar miiCnia xandazmulad Semdegi motivaciiT: sakasacio sasamar-
Tlos SefasebiT, marTalia, kanonier ZalaSi Sesuli sasamarTlos gadawyvetile-
biT zemoaRniSnuli nasyidobis xelSekruleba gabaTilda, magram ar gabaTilebula
ipoTekis xelSekruleba. mosarCelem (kreditorma) saqonlis miwodebis xelSekru-
lebis pirobebis darRvevis gamo, moTxovnis uzrunvelyofis saSualebis gamoye-
nebiT daicva sakuTari materialuri ufleba da mopasuxesTan (movalesTan) gafor-
mebuli uZravi qonebis nasyidobis xelSekrulebis safuZvelze sakuTrebaSi aRi-
ricxa movalis (mopasuxis) qoneba. Sesabamisad, mosarCelem (kreditorma) im perio-
disTvis daikmayofila miwodebis xelSekrulebidan gamomdinare moTxovna.

sasamarTlos azriT, im pirobebSi, rodesac dadgenilia, rom saapelacio sasamar-
Tlos gadawyvetilebiT baTilad iqna cnobili mxareTa Soris gaformebuli uZravi
qonebis nasyidobis xelSekruleba da gauqmda mosarCelis (kreditoris) sakuTre-
bis ufleba uzrunvelyofis saganze, sakasacio sasamarTlom dadasturebulad mi-
iCnia, rom gansaxilvel davaSi miwodebis xelSekrulebidan gamomdinare xandaz-
mulobis vadis denis sakiTxi dakavSirebulia mxareTa Soris swored zemoaR-
niSnuli nasyidobis xelSekrulebis baTilad cnobis moTxovniT warmoebul
davis SedegTan, vinaidan subieqturad miwodebis xelSekrulebidan gamomdi-
nare moTxovnis uflebis darRvevis Taobaze mosarCelisTvis (kreditorisTvis)
cnobili gaxda swored am droidan. Sesabamisad, sakasacio palatam daaskvna, vi-
naidan mosarCelem miwodebis xelSekrulebidan gamomdinare moTxovna daikmayo-
fila movalis qonebis xarjze (ipoTekis sagniT), am mocemulobaSi mas miwodebis
xelSekrulebidan gamomdinare Tanxis moTxovnis arc faqtobrivi da arc samar-
Tlebrivi safuZveli ar hqonda, xolo mas Semdeg, rac gabaTilda kreditoris sa-
kuTrebis ufleba uzrunvelyofis saganze, mosarCeles warmoeSva movalisTvis ses-
xis dabrunebis moTxovnis ufleba.

sabolood, sasamarTlom miiCnia, ra moTxovna ganxorcielebadad, xolo mopasuxi-
saTvis saqonlis miwodebis xelSekrulebidan gamomdinare davalianeba da valde-
bulebis Seusruleblobis faqti dadasturebulad, axali gadawyvetilebiT _ sru-
lad daakmayofila sarCeli.29

29  sus gadawyvetileba, 10 Tebervali, 2017, # as-158-154-2016.
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3.4.

damxmare normebi: ssk-is 867-e, 623-e muxlebi.

ganmarteba: periodulad Sesasrulebeli valdebulebis farglebSi TiToe-
uli Sesrulebis mimarT kanoniT gansazRvruli samwliani vada aiTvleba indi-
vidualurad, Tumca xandazmulobis sakiTxis sworad gansazRvrisaTvis mniS-
vnelovania, dadgindes moTxovnis warmoSobisa da pretenziis wardgenis mo-
menti.

dabrunebis safuZveli: sasamarTlom moTxovnis xandazmulobis sakiTxi aras-
worad gamoikvlia.

sesxis xelSekrulebidan gamomdinare davaSi mosarCelis (bankis) moTxovna sesxis
xelSekrulebidan gamomdinareobs da damfuZnebel normas ssk-is 867-e da 623-e
muxlebi warmoadgens. mxareTa SeTanxmebiT, sesxi unda dabrunebuliyo nawil-na-
wil, yoveli Tvis 3 ricxvSi xelSekrulebaze darTuli grafikis Sesabamisad. val-
debulebis srulad Sesrulebis vada iyo 2014 wlis 5 marti, aseve, dadgenilia, rom
msesxebelma Tanxis gadaxda Sewyvita 2008 wlis dekembridan. Tanxis dakisrebis
Sesaxeb sarCelis winaaRmdeg movalis mxridan wardgenil iqna arsebiTi xasiaTis
Sedaveba, romlis dadasturebac aferxebs moTxovnas, kerZod, man miuTiTa xan-
dazmulobaze. mocemul SemTxvevaSi, qvemdgomma sasamarTlom sworad ixelmZRva-
nela ssk-is 129-e muxlis me-2 nawiliT, romlis Tanaxmadac xandazmulobis vada im
moTxovnebisa, romlebic warmoiSoba periodulad Sesasrulebeli valdebulebe-
bidan, sami welia. dasaxelebuli normidan gamomdinare, periodulad Sesasrule-
beli valdebulebis farglebSi TiToeuli Sesrulebis mimarT kanoniT gansazRvru-
li samwliani vada aiTvleba individualurad, Tumca xandazmulobis sakiTxis swo-
rad gansazRvrisaTvis mniSvnelovania, dadgindes moTxovnis warmoSobisa da pre-
tenziis wardgenis momenti. ssk-is 130-e muxlis ZaliT, moTxovnis warmoSobis mo-
mentad CaiTvleba dro, roca pirma Seityo an unda Seetyo uflebis darRvevis Se-
saxeb. gansaxilvel SemTxvevaSi, udavoa, rom kreditorma moTxovnis warmoSobis
Sesaxeb Seityo valdebulebis darRvevisas _ 2008 wlis dekembridan, Tumca Sesa-
fasebelia, Tu rodis waradgina pretenzia (aRZra sarCeli).

sakasacio sasamarTlom srulad gaiziara kasatoris pretenzia saapelacio pala-
tis mxridan moTxovnis xandazmulobis sakiTxis arasworad gamokvleva-Sefasebis
Taobaze da miiCnia, rom arsebobs gasaCivrebuli gadawyvetilebis sssk-is 393-e mux-
lis me-3 nawiliT gaTvaliswinebuli gauqmebis safuZveli. Sesabamisad, sakasacio
sasamarTlom bankis sakasacio saCivris safuZvelze gaauqma saapelacio sasamar-
Tlos gadawyvetileba sarCelis nawilobriv dakmayofilebis Taobaze da saqme xe-
laxla gansaxilvelad daabruna imave sasamarTloSi.30

3.5.

gamoyenebuli normebi: ssk-is 873-e, 130-e, 129-e muxlebi.

ganmarteba: im valdebulebaTa mimarT, romlebic garkveuli periodulobiT
sruldeba, xandazmulobis vada aiTvleba yoveli periodulad Sesasrulebe-
li valdebulebisaTvis damoukideblad.

30  sus ganCineba, 18 maisi, 2018, #as-1543-1463-2017.
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dabrunebis dasabuTeba: saapelacio palatas srulad ar gamoukvlevia mo-
cemuli saqmis gadawyvetisaTvis mniSvnelovani faqtobrivi garemoebani da ma-
terialursamarTlebrivi TvalsazrisiT, arsebiTad ar Seufasebia mosarCe-
lis moTxovna.

sabanko kreditis xelSekrulebidan gamomdinare davaSi bankis sarCeli, moTxov-
nis ganuxorcieleblobis gamo, uaryofil iqna. sakasacio sasamarTlom daakmayo-
fila mosarCelis sakasacio saCivari sasarCelo moTxovnis sruli moculobiT xan-
dazmulad cnobis nawilSi da saqme daubruna imave sasamarTlos xelaxla gansaxil-
velad.31

saapelacio palatis mier dadgenili faqtobrivi garemoebebisa da saqmeSi warmod-
genili mtkicebulebebis samarTlebrivi TvalsazrisiT Sefasebis Sedegad sakasa-
cio sasamarTlom miiCnia, rom sasarCelo moTxovna sakredito da Tavdebobis xel-
Sekrulebebis safuZvelze fuladi valdebulebis Sesrulebis Taobaze mxolod
nawilobrivaa xandazmuli.

sakasacio palatam aRniSna, rom xandazmulobis vadaSi igulisxmeba dro, romlis
ganmavlobaSic uflebamosil pirs SeuZlia sakuTari uflebis realizacia an dacva.
xandazmulobis institutis specifikuroba isaa, rom dadgenili vadis gasvlis Sem-
deg moTxovnis ufleba obieqturad arsebobs, Tumca iZulebiT ver ganxorcielde-
ba, anu am uflebis realizeba sruli moculobiT damokidebulia moTxovnis adre-
satis neba-survilze (ssk-is 144.1-e muxli).

sakasacio sasamarTlom ssk-is 130-e (moTxovnis warmoSobis momentad miiCneva dro,
rodesac pirma Seityo an unda Seetyo uflebis darRvevis Sesaxeb) da 129-e muxle-
bis safuZvelze (xandazmulobis vada im moTxovnebisa, romlebic warmoiSoba peri-
odulad Sesasrulebeli valdebulebebidan, sami welia) aRniSna, rom kanonis miTi-
Tebuli danawesi iTvaliswinebs erTgvar specifikas im valdebulebaTa mimarT xan-
dazmulobis vadis aTvlasTan dakavSirebiT, romlebic garkveuli periodulobiT
sruldeba, rac imiT aixsneba, rom xsenebuli vada aiTvleba yoveli periodulad
Sesasrulebeli valdebulebisaTvis damoukideblad (susg 19.03.2015w. saqme #as-
868-830-2014).

palatam miuTiTa, vinaidan gansaxilvel SemTxvevaSi msesxebels bankisaTvis kre-
ditis dabruneba ara erTdroulad, aramed nawil-nawil, winaswar SeTanxmebuli
grafikis mixedviT evaleboda (ssk-is 873-e muxli), Sesabamisad, xandazmulobis
vada periodulad Sesasrulebeli valdebulebebisaTvis dadgenili wesis mixed-
viT unda aiTvalon.

zemoaRniSnulidan gamomdinare, sakasacio sasamarTlom miiCnia, rom saapelacio
palatas srulad ar gamoukvlevia mocemuli saqmis gadawyvetisaTvis mniSvnelo-
vani faqtobrivi garemoebani da, materialur-samarTlebrivi TvalsazrisiT, arse-
biTad ar Seufasebia mosarCelis moTxovna fuladi valdebulebis Sesrulebis, ro-
gorc ZiriTadi sakredito davalianebis, sargeblis, moTxovnili pirgasamtexlos
dakisrebisa da gadasaxdeli Tanxis odenobis nawilSi.

31  sus ganCineba, 6 noemberi, 2018, #as-902-2018.
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4. moraluri ziani
4.1.

gamoyenebuli normebi: ssk-is 413-e, me-1000-e muxlebi.

ganmartebebi: moraluri zianis erT-erTi maxasiaTebeli Tvisebaa adamianis
fizikuri, fsiqikuri da sulieri bunebis sferoze negatiuri zemoqmedeba, rac
fizikuri da zneobrivi tanjviT gamoixateba.

gadawyvetilebis Sedegi: gauqmda saapelacio sasamarTlos gadawyvetile-
ba moraluri zianis anazRaurebaze uaris Tqmis nawilSi da sarCeli nawilob-
riv dakmayofilda, mosarCelis sasargeblod, mopasuxes daekisra moraluri
zianis odenoba (moraluri zianis odenoba gaizarda).

deliqturi samarTaldarRvevidan gamomdinare davaSi32 sakasacio instanciis mier
axali gadawyvetilebiT Seicvala moraluri zianis odenoba. pirveli instanciis
sasamarTlos gadawyvetilebiT, mosarCelis sasargeblod, mopasuxes (sawarmos) da-
ekisra moraluri zianis sakompensaciod 100 000 laris gadaxda. sakasacio sasamar-
Tlom nawilobriv dasabuTebulad miiCnia pirveli dazaralebulis sakasacio pre-
tenzia mis sasargeblod dakisrebuli moraluri zianis sakompensacio Tanxis sim-
ciris nawilSi; mosarCelis mier Termuli dazianebis Sedegad gancdili fizikuri
da sulieri tkivili, rogorc dazianebis dros, ise Semdeg, operaciisa da mkurna-
lobis gawevamde da TviT operaciis Semdegac, rodesac dazaralebuls orive xeli
amputirebuli aqvs, dakarguli aqvs Sromis unari, sakuTar Tavze mzrunveloba da
sxvadasxva moTxovnilebebis dakmayofileba uWirs sxvisi daxmarebis gareSe, bu-
nebrivia, rom mas warmouSobs ara mxolod ubeduri SemTxvevis dros, dazaralebu-
lis arasrulwlovanebisas, aramed _ Semdeg periodSi gancdili fizikuri da suli-
eri tkivilisa da tanjvis kompensaciis moTxovnis uflebas, rac, cxadia, rTuli
warmosadgenia fuladi TanxiT imgvarad ganisazRvros, rom samarTlianad da gan-
cdili moraluri zianis (romelic, rogorc uSualod zianis miyenebis dros gan-
cdili emociuri da fizikuri tanjvisa da tkivilis, ise _ dazianebis Semdeg, aseve,
operaciis Semdeg, ara mxolod postoperaciuli Tanmdevi SesaZlo garTulebebis
maqsimalurad makompensirebeli, aramed _ mZime Sedegis mixedviT) adekvatur kom-
pensaciad iqnes miCneuli.

sasamarTlom aRniSna, rom dazaralebulisaTvis Termuli dazianebiT fizikuri Se-
degis, gancdili fizikuri, sulieri travmis, misi mudmivi xasiaTisa da Tanmdevi
Sedegebis gaTvaliswinebiT (proTezirebis gareSe, rac damokidebulia individua-
lur Sefasebaze TiToeul konkretul SemTxvevaSi, damoukideblad piradi saWi-
roebebis dakmayofilebis SeuZleblobis, sazogado cxovrebaSi integraciis Se-
saZlo problemebis, maT Soris, fizikuri Tu fsiqologiuri barierebis gadalax-
vis sirTuleebis), amasTan, dazaralebulis mier gancdili zianisa da tkivilis ma-
terialurad adekvaturi kompensaciis SeuZleblobiT, sakasacio sasamarTlom mi-
iCnia, rom mopasuxisaTvis ukve dakisrebuli 100 000 (asi aTasi) laris garda, am
ukanasknels dazaralebulis moraluri zianis sakompensaciod, unda daekisros
damatebiT 200 000 (orasi aTasi) laris gadaxda.

32  sus gadawyvetileba, 23 dekemberi, 2016, #as-543-518-2016.



51www.supremecourt.ge

4.2.

gamoyenebuli normebi: ssk-is 413-e, me-18.6. muxlebi.

ganmartebebi:

a. iuridiuli piris dacul araqonebriv uflebas warmoadgens saqmiani repu-
tacia, romlis Selaxvis gamo, ara moraluri, aramed materialuri zianis
dakisrebaa SesaZlebeli;

b. iuridiul pirs ar aqvs ssk-is me-18 muxliT daculi iseTi sikeTe, rogori-
caa: piradi xelSeuxebloba, piradi cxovrebis saidumloeba, aseve, mora-
lur gancdebTan dakavSirebiT moraluri zianis anazRaurebis moTxovnis
ufleba. moraluri ziani ar SeiZleba, miadges iuridiul pirs, radgan mo-
raluri zianis Sinaarsi gulisxmobs samarTlebrivad daculi im araqoneb-
rivi interesis xelyofas, romelsac qonebrivi ekvivalenti ar gaaCnia (su-
lieri an fizikuri tkivili, gancda da sxva).

gadawyvetilebis Sedegi: sarCeli uaryofil iqna sawarmos sasargeblod
moraluri zianis anazRaurebis dauSveblobis motiviT.

sityvisa da gamoxatvis TavisuflebasTan dakavSirebul araqonebriv-samarTleb-
riv davaSi sakasacio sasamarTlom Secvala, mosarCele iuridiuli piris sasargeb-
lod, mopasuxeTaTvis (fizikuri pirebi da iuridiuli piri) moraluri zianis da-
kisrebis Taobaze saapelacio sasamarTlos gadawyvetileba  da am nawilSi sarCeli
ar daakmayofila.33

sasamarTlom miuTiTa ra ssk-is 413.1 muxlze (araqonebrivi zianisaTvis fuladi
anazRaureba SeiZleba moTxovil iqnes mxolod kanoniT zustad gansazRvrul Sem-
TxvevebSi), aRniSna, rom ssk-is me-18.6 muxlidan, Sesabamisi winapirobebis arsebo-
bisas (pativis, Rirsebisa da saqmiani reputaciis braleuli Selaxva), gamomdinare-
obs moraluri zianis anazRaurebis moTxovnis ufleba, Tumca iuridiuli piris
sarCelTan mimarTebiT sasamarTlo praqtikiT dadgenilia damatebiTi SezRudve-
bi. iuridiuli piri gaTanabrebulia fizikur pirTan yvela im uflebiT, romelic
Tvisebrivad ar ukavSirdeba adamians. pirovnul uflebaTagan nawili iuridiul
pirs SeiZleba, mxolod modificirebuli formiT hqondes. iuridiul pirs ar gaaC-
nia ssk-is me-18 muxliT daculi iseTi sikeTe, rogoricaa: piradi xelSeuxebloba,
piradi cxovrebis saidumloeba, aseve, moralur gancdebTan dakavSirebiT mora-
luri zianis anazRaurebis moTxovnis ufleba. sakasacio sasamarTlos ganmarte-
biT, moraluri ziani ar SeiZleba, miadges iuridiul pirs, radgan moraluri zianis
Sinaarsi gulisxmobs samarTlebrivad daculi im araqonebrivi interesis xelyo-
fas, romelsac qonebrivi ekvivalenti ar gaaCnia (sulieri an fizikuri tkivili,
gancda da sxva). amdenad, iuridiuli piris moTxovna moraluri zianis anazRaure-
bis Sesaxeb iuridiulad usafuZvloa (susg #3k/924-01, 26.12.2001, #as-1052-1007-
2014; 30.09.2015).

sakasacio sasamarTlom ganmartebiT, udavoa, rom iuridiuli piris dacul araqo-
nebriv uflebas warmoadgens saqmiani reputacia, romlis Selaxvis gamo, ara mora-
luri, aramed materialuri zianis dakisrebaa SesaZlebeli, aseTis arsebobis Sem-
TxvevaSi. materialur zianis Taobaze moTxovnas ki, warmodgenili sarCeli ar Sei-
cavs.

33  sus gadawyvetileba, 26 ivlisi, 2017, #as-1011-972-2016.
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5. sanivTosamarTlebrivi davebi
5.1.

gamoyenebuli normebi: ssk-is 180-e muxli, semekis dadgenilebebi.

ganmartebebi:

aralicenziantis kuTvnil qselSi eleqtroenergiis gatarebaze gaweulia
im odenobis momsaxureba, ramdenic tarifis saxiT am momsaxurebisTvis aris
dadgenili.

elenergiis gatarebis momsaxureba da Tmenis kompensacia, kanonismieri boW-
vis farglebSi gaigivda da, Tu ar arsebobs mxareTa gansxvavebuli SeTan-
xmeba, semekis dadgenilebiT damtkicebuli axali meTodologiis Sesabami-
sad gamoiTvleba.

gadawyvetilebis Sedegi: sarCeli nawilobriv, 2015 wlis 01 ianvridan mo-
sarCelis kuTvnili eleqtrogadamcemi qseliT sargeblobisaTvis Tanxis da-
kisrebis nawilSi, semekis #15 dadgenilebis safuZvelze, dakmayofilda, xo-
lo 2014 wlis ianvridan 31 dekembris CaTvliT gatarebuli eleqtroenergiis
sakompensacio Tanxis odenobis gansazRvris nawilSi saqme xelaxla gansaxil-
velad daubrunda imave sasamarTlos.

mosarCele sawarmom (qselis mflobel-aralicenziatma) sarCeli aRZra sasamarTlo-
Si mopasuxe sawarmos (elenergiis mesakuTre) mimarT 2014 wlis energetikuli mom-
saxurebis Rirebulebis dakisrebis, xolo 2015 wlis 1 ianvridan, mosarCelis kuT-
vnili eleqtrogadamcemi xaziT sargeblobis Sewyvetamde, TmenisaTvis kompensa-
ciis gansazRvris moTxovniT.34

pirveli instanciis sasamarTlos gadawyvetilebiT _ sarCeli dakmayofilda, saa-
pelacio sasamarTlos gadawyvetilebiT ki _ sarCeli nawilobriv dakmayofilda,
mosarCelis sasargeblod, mopasuxes qselis mflobelis mier gatarebis momsaxu-
rebis safasuri _ erT kvt.saaTze 2014 wlis 1 ianvridan 0.0016 TeTris gadaxda dae-
kisra, xolo elgadamcemi xaziT sargeblobisaTvis Tmenis kompensaciis anazRau-
rebaze mosarCeles eTqva uari.

sakasacio sasamarTlos gadawyvetilebiT _ sarCeli qonebiT sargeblobis Sew-
yvetamde Tmenis valdebulebisaTvis sakompensacio Tanxis gansazRvris nawil-
Si nawilobriv dakmayofilda.

mopasuxes 2015 wlis 1 ianvridan mosarCelis kuTvnili eleqtrogadamcemi qseliT
sargeblobisaTvis yovel gatarebul 1 kvt/sT elenergiaze daekisra 0,0016 TeT-
ris gadaxda mosarCelis sasargeblod, xolo 2014 wlis 1 ianvridan amave wlis 31
dekembris CaTvliT gatarebuli eleqtroenergiis sakompensacio Tanxis odenobis
gansazRvris nawilSi saqme xelaxla gansaxilvelad daubrunda imave sasamarTlos.

gansaxilvel davaSi sasamarTlos Sefasebis sagans warmoadgens semekis dadgeni-
lebis amoqmedebis Semdgom qselis mflobel aralicenziantsa da elenergiis mesa-
kuTres Soris arsebuli urTierTobidan gamomdinare anazRaurebis kanonierebis
gansazRvra rogorc saxelSekrulebo, ise sakuTrebiT sargeblobis kanonismieri
SezRudvis farglebSi.

34  sus gadawyvetileba, 11 marti, 2016, saqme #as-1174-1104-2015.
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sakasacio sasamarTlos mosazrebiT, erTmaneTisagan unda gaimijnos mxareTa sa-
xelSekrulebo da kanonis ZaliT warmoSobili urTierTobani, risTvisac uaRre-
sad mniSvnelovania, sistemurad Sefasdes aralicenziati mesame piris qseliT sar-
geblobis maregulirebeli samarTlebriv aqtebi.

sakasacio sasamarTlos mosazrebiT, qselis mflobel aralicenziatTan (Semdgom-
Si-mesame piri) ganawilebis licenziats SeiZleba akavSirebdes saxelSekrulebo
urTierToba, rodesac specialuri aqtebiT (semekis Sesabamisi dadgenileba) gan-
sazRvruli maqsimaluri farglebis gaTvaliswinebiT, mxareebi SeiZleba, SeTan-
xmdnen xelSekrulebis arsebiT pirobebze (sk-is 327-e muxli). aseT dros kontra-
hentebs sruli ufleba aqvT, gansazRvron xelSekrulebis fasi, romelic ar unda
aRematebodes semekis mier licenziatisaTvis dadgenil tarifs. im SemTxvevaSi,
Tu ar gamoikveTeba sakuTrebiT sargeblobis boWvis saxelSekrulebo winapiroba,
qselis mesakuTre mesame piris, uflebadamcavi danawesia semekis #15 dadgenile-
ba, romliTac gansazRvrulia kompensaciis gamoTvlis meTodologia.

sakasacio sasamarTlom miiCnia, rom, marTalia, 2014 wlis 1 ianvridan warmoiSva
semekis miTiTebuli dadgenilebiT gansazRvruli wesis Sesabamisad safasuris ga-
daxdis valdebuleba, magram amgvari msjeloba gamarTlebulia mxolod im droi-
saTvis, rodesac mxareTa Soris saxelSekrulebo urTierToba Sewyda, rac gasaCiv-
rebuli gadawyvetilebiT dadgenili araa. 2014 wlis ganmavlobaSi asanazRaurebe-
li Tanxis sworad gansazRvris mizniT gadamwyveti mniSvnelobisaa sakiTxi, Tu ro-
dis Sewyda mxareTa Soris saxelSekrulebo urTierToba. amdenad, sakasacio pala-
tam miiCnia, rom 2014 wlis 1 ianvridan 31 dekembris CaTvliT gatarebuli elener-
giis safasuris gansazRvris nawilSi iqmneba gasaCivrebuli gadawyvetilebis gauq-
mebis samoqalaqo saproceso kodeqsis 393-e muxlis me-3 nawiliT gansazRvruli
safuZveli da saWiroa mtkicebulebaTa damatebiTi gamokvleva.

sakasacio sasamarTlom aRniSna, rom semekis 2013 wlis 30 dekembris #15 dadgeni-
lebiT mogvarda sakiTxi da, msgavsad licenziatebisa, komisiam gansazRvra arali-
cenziati mesakuTreebis kompensaciis gamoangariSebis meTodologia, Tmenis kom-
pensaciis samoqalaqo kodeqsis Sesabamisad gansazRvris SesaZlebloba gauqmda da
igi mTlianad moawesriga semekis #15 dadgenilebam, anu gatarebis momsaxureba da
Tmenis kompensacia, kanonismieri boWvis farglebTan gaigivda da, Tu ar vlindeba
mxareTa gansxvavebuli SeTanxmeba, semekis zemoxsenebuli dadgenilebiT damtki-
cebuli axali meTodologiis Sesabamisad gamoiTvleba.

5.2.

gamoyenebuli normebi: ssk-is 170-e, 172-e, 115-e, 179-e muxlebi.

ganmartebebi: sk-is 179-e muxlis Sesabamisad, mosarCeleebs ekisrebaT Tmenis
valdebuleba.

gadawyvetilebis Sedegi: sarCeli uaryofil iqna samarTlebrivi safuZvlis
dausabuTeblobis gamo. Seicvala samarTlebrivi dasabuTeba.

qveda instanciis sasamarTloebis gadawyvetilebiT _ sarCeli dakmayofilda; mopa-
suxes (sawarmos), rogorc mezobeli miwis nakveTis mesakuTres, daevala mosarCelis
miwis nakveTze agebuli betonis kedlis demontaJi da betonis kedelsa da mopasu-
xis miwis nakveTs Soris arsebuli sivrcis (miwis zeda da miwis qveda infrastruqtu-
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ris) pirvandeli saxiT aRdgena. sakasacio sasamarTlom gadawyvetilebiT sarCe-
li uaryo im dasabuTebiT, rom ar arsebobs betonis kedlis dangrevis Taobaze
sasarCelo moTxovnis dakmayofilebis safuZveli, radgan, ssk-is 179-e muxlis
Sesabamisad, mosarCeleebs ekisrebaT Tmenis valdebuleba.35 Sesabamisad, saape-
lacio sasamarTlom gamoiyena kanoni, romelic ar unda gamoeyenebina, kerZod, ssk-
is 168-e da 172-e muxlebi da ar gamoiyena kanoni, romelic unda gamoeyenebina (ssk-is
179-e muxli), ris Sedegadac gamoitana araswori gadawyvetileba.

sakasacio sasamarTlom aRniSna, rom ssk-is 179-e muxlis Sesabamisad, Tu miwis nak-
veTis mesakuTre mSeneblobis dros ganzraxvis gareSe gadascda mezobeli nakve-
Tis sazRvrebs, mezobeli nakveTis mesakuTrem es unda iTminos, garda im SemTxve-
vebisa, roca amis winaaRmdeg winaswar an SetyobisTanave ganacxada. sazRvris dam-
rRvevi mezobeli valdebulia, gadaixados fuladi kompensacia, romelic yovel-
wliurad winaswar unda iqnes gadaxdili.

sasamarTlom dadgenilad miiCnia, rom betonis kedeli aSenda 2010 wels. mosarCele-
TaTvis mSeneblobis Taobaze cnobili gaxda 2010 wlis dekemberSi. kedeli aRmarTu-
li iyo da yvela samuSao ukve dasrulebuli, roca maT 2010 wlis dekemberSi preten-
ziiT mimarTes mopasuxes, romelic Sehpirda, rom 2011 wlis oqtomberSi kompensaci-
as SesTavazebda. 2011 welsac mimarTes, magram mopasuxem uari uTxra kompensaciis
gadaxdaze. mosarCeleTa ganmartebiT, mxareebi amaze SeTanxmdnen sityvierad. mo-
sarCeleebma ver daadastures, rom maT mopasuxis mier betonis kedlis mSeneblobis
winaaRmdeg mSeneblobis dawyebamde an mSeneblobis SetyobisTanave ganacxades.

5.3.

gamoyenebuli normebi: ssk-is 158-e, 186-197-e, saaRsrulebo warmoebis Sesa-
xeb saqarTvelos kanonis 32-e, me-40 muxlebi.

ganmarteba:

a. moZravi nivTis (avtomanqanis) SeZenis wesebs samoqalaqo kodeqsi da ara sa-
jaro sferos mikuTvnebuli romelime kanoni an kanonqvemdebare aqti awes-
rigebs. sakuTrebis SeZenis safuZvlebi Tanabrad vrceldeba yvela moZrav
nivTze da igi ar adgens moZrav nivTze sakuTrebis SesaZenad savaldebulo
registracias;

b. ssk-is 158-e muxliT gaTvaliswinebuli varaudi (prezumfcia) asaxavs im Sem-
Txvevebs, rodesac brunvis monawileTaTvis ucnobia mflobelobis ukan ar-
sebuli ufleba, xSir SemTxvevaSi ucnobia mflobelis uflebebi, magram sa-
marTlebrivi wesrigi moiTxovs, daveyrdnoT mflobelis keTilsindisiere-
bas da igi, sawinaaRmdegos damtkicebamde, nivTis mesakuTred miviCnioT.

dabrunebis safuZveli: sssk-is 394-e muxlis „b“ qvepunqti (mopasuxe, romlis
uflebebsac exeboda gadawyvetileba, ar iyo saTanadod miwveuli saqmis gan-
xilvaze).

davaSi mosarCele pretenzias acxadebs SezRuduli pasuxismgeblobis sazogadoe-
bis saxelze registrirebul nivTze, moiTxovs mis sakuTrebaSi aRricxvas da yada-

35  sus gadawyvetileba, 28 noemberi, 2016, # as-142-138-2016.
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Risagan gaTavisuflebas da miiCnevs, rom man am sazogadoebasTan dadebuli xel-
Sekrulebis safuZvelze moipova nivTis sakuTrebis ufleba. sakuTrebis warmoSo-
bamde nivTze registrirebuli ufleba ar gauqmebula da igi ssip Semosavlebis sam-
saxurma arasworad daayadaRa. rogorc sarCeliT, ise _ mosamzadebel sxdomaze
mosarCelem daazusta mopasuxeTa wre da Tanamopasuxed miTiTebul iqna sawarmo.
qveda instanciis sasamarTloebma sarCeli daakmayofiles, sakasacio sasamarTlom
ki gaauqma gasaCivrebuli gadawyvetileba da saqme xelaxla gansaxilvelad daab-
runa saapelacio sasamarTloSi _ sssk-is 394-e muxlis safuZvelze.36

sakasacio palatam miiCnia, rom mopasuxe, romlis uflebebsac exeboda gadawyveti-
leba, ar iyo saTanadod miwveuli saqmis ganxilvaze, amasTanave, qvemdgom sasamar-
Tloebs ar gamouyenebiaT sssk-is 70-e-78-e muxlebiT garantirebuli yvela sapro-
ceso saSualeba mxaris informirebisaTvis, rac gasaCivrebuli ganCinebis gauqme-
bis upirobo safuZvelia.

sakasacio sasamarTlom sakasacio pretenziis sawinaaRmdegod ganmarta, rom moZ-
ravi nivTis SeZenis wesebs aregulirebs samoqalaqo kodeqsi da ara sajaro sferos
mikuTvnebuli romelime kanoni an kanonqvemdebare aqti (maT Soris kasatoris mier
moxmobili „saavtomobilo transportis Sesaxeb“ saqarTvelos kanoni). sakasacio
sasamarTlom araerT gadawyvetilebaze dayrdnobiT, ganmarta, rom avtosatran-
sporto saSualebis nasyidobis samarTlebrivi urTierTobis gansazRvris mizniT
unda Semowmdes ssk-is 186-e muxlis winapirobebi, romliTac dadgenilia, rom sa-
kuTrebis gadasacemad aucilebelia, mesakuTrem namdvili uflebis safuZvelze
gadasces SemZens nivTi. normis me-2 nawiliT kanonmdebeli amomwuravad adgens Sem-
Txvevebs, sakuTrebis gadacemis iuridiuli SedegisaTvis ra ganixileba nivTis ga-
dacemad. sakuTrebis uflebis warmoSobis safuZvlebi amomwuravadaa dadgenili
saqarTvelos samoqalaqo kodeqsiT, romelic erTmaneTisagan ganasxvavebs moZrav
da uZrav nivTebze sakuTrebis SeZenis samarTlebriv reJims. amave kodeqsis 186-e-
197-e muxlebiT gansazRvrulia ra moZrav nivTebze sakuTrebis SeZenis safuZvle-
bi, es wesebi Tanabrad vrceldeba yvela moZrav nivTze da igi ar adgens moZrav
nivTze sakuTrebis SesaZenad savaldebulo registracias.

sakasacio sasamarTlom, aseve, uzenaesi sasamarTlos myar praqtikaze miTiTebiT,
ganmarta, rom „saaRsrulebo warmoebaTa Sesaxeb“ saqarTvelos kanonis me-40 mux-
lis pirveli punqtis analizi cxadyofs, rom yadaRa SeiZleba, daedos mxolod mo-
valis kuTvnil moZrav qonebas. amave kanonis 32-e muxlis pirveli da me-2 punqte-
bis danawesi icavs im pirTa uflebebs, romelTa sakuTrebis obieqti garkveuli
cdomilebis Sedegad miiCneva movalis qonebad (aRsrulebis sagnad). aseT viTare-
baSi aRsrulebis saganze uflebis mqone mesame piri sargeblobs uflebamosile-
biT, aRZras sasamarTloSi sarCeli movalisa da kreditoris winaaRmdeg da moiT-
xovos qonebis yadaRisagan ganTavisufleba. ssk-is 158-e muxlis pirveli nawilis
Tanaxmad ki, ivaraudeba, rom nivTis mflobeli aris misi mesakuTre. aRniSnuli mux-
liT gaTvaliswinebuli varaudi (prezumfcia) asaxavs im SemTxvevebs, rodesac brun-
vis monawileTaTvis ucnobia mflobelobis ukan arsebuli ufleba, xSir SemTxve-
vaSi ucnobia mflobelis uflebebi, magram samarTlebrivi wesrigi moiTxovs, da-
veyrdnoT mflobelis keTilsindisierebas da igi, sawinaaRmdegos damtkicebam-
de, nivTis mesakuTred miviCnioT. sakasacio sasamarTlom miuTiTa, rom saqmis xe-
laxla ganxilvisas gasarkvevia, SeSSepirobebuli sakuTrebis Taobaze mxareTa Se-
Tanxmebis pirobebSi, warmoeSva Tu ara mosarCeles sakuTrebis ufleba.

36  sus ganCineba, 23 Tebervali, 2018,  #as-1107-1027-2017.
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5.4.

gamoyenebuli normebi: ssk-is 170-e, 172-e, 183-e, 154-e muxlebi.

ganmarteba:

a. administraciuli organos (mag: maregistrirebeli organo) mxridan gar-
kveuli marTlsawinaaRmdego qmedebebis ganxorcieleba ar SeiZleba, nam-
dvili mesakuTrisaTvis uflebis CamorTmevis safuZveli gaxdes, radganac
registraciis formaluri xasiaTidan gamomdinare, mxolod titulis da-
kargva uflebis gaqarwylebas ar iwvevs;

b. ssk-is 54-e muxli ar warmoadgens moTxovnis damfuZnebel normas, radganac
mas avtonomiuri funqcia ar gaaCnia, is definiciuria da konkretul samar-
Tlebriv Sedegs ar iTvaliswinebs. imis dasadgenad, piris mier gamovlenili
neba ewinaaRmdegeba Tu ara marTlwesrigs, gamoyenebuli unda iqnes Tavad
am marTlwesrigis ganmsazRvreli samarTlis konkretuli danawesi da ara
zogadi xasiaTis norma;

g. saqmis xelaxla ganxilvis etapze mosarCelis moTxovnis Semowmebis dros,
Tuki saapelacio sasamarTlo daadgens mikuTvnebiTi moTxovnis dayenebas
SeuZleblad, xolo gansaxilveli davisadmi mosarCelis namdvili iuridi-
uli interesi ar gamoikveTeba, maSin sarCeli ganuxilvelad unda darCes.

dabrunebis dasabuTeba: miRebuli gadawyvetileba imdenad dausabuTebe-
lia, rom misi samarTlebrivi safuZvlianobis Semowmeba SeuZlebelia, aseve,
davis faqtobrivi garemoebebi dadgenilia saproceso wesebis darRveviT da
saWiroa mtkicebulebaTa damatebiTi gamokvleva. qveda instanciis sasamar-
Tloebs ar daudgeniaT mosarCeleTa uflebrivi kavSiri nivTTan mimarTebiT,
kerZod, mosarCeleebi kvlav warmoadgenen Tu ara qonebis mesakuTreebs.

saqmeSi, sadac davis sagans mosarCeleebis mier auqcionze SeZenili qonebis Sem-
dgomi mimoqcevis kanoniereba warmoadgens, sarCelis farglebSi mosarCeleebs
surT qonebis gamoTxova (vindicireba) da miaCniaT, rom es qoneba marTlsawina-
aRmdegod iricxeba meore mopasuxis sakuTrebaSi. qvemdgomi instanciis sasamar-
Tloebma baTilad cnes korporaciuli aqtebi, romelTa safuZvelzec qoneba sa-
xelmwifosaTvis sakuTrebaSi dabrunebis Semdgom jer mesame mopasuxes gadaeca
sakuTrebaSi, xolo, sabolood _ mis mier daarsebul meore kompanias. kasatorebi
(mopasuxeebi) ar eTanxmebian gasaCivrebul ganCinebas da maTi umTavresi preten-
zia auqcionis Semdgom ganviTarebuli movlenebis Sedegad sadavo qonebaze jer
saxelmwifos sakuTrebis warmoSobis kanonierebisken da Semdgom _ mesakuTreTa
mier am qonebis marTlzomierad gankargviskenaa mimarTuli.

sakasacio sasamarTlom miiCnia, rom gamovlinda gasaCivrebuli ganCinebis gauqme-
bis sssk-is 394-e muxlis „e1“ qvepunqtiTa da 393-e muxlis me-3 nawiliT gaTvaliswi-
nebuli winapirobebi, gaauqma gasaCivrebuli ganCineba da saqme xelaxla gansaxil-
velad daabruna saapelacio sasamarTloSi.37

sasamarTlom aRniSna, rom mosarCeleebi ZiriTadad imaze apelireben, rom sasa-
marTlos kanonier ZalaSi Sesuli gadawyvetilebiT saxelmwifos, konkretul Sem-
TxvevaSi, saministros individualuri administraciul samarTlebrivi aqti baTi-

37  sus ganCineba, 8 Tebervali, 2019, #as-427-427-2018.
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lad iqna cnobili. saapelacio palatam Seafasa ra zemoxsenebuli faqtobrivi ga-
remoebebi, miiCnia, rom, rogorc qonebis ukuregistracia saxelmwifos saxelze,
ise _ misi Semdgomi gankargva samewarmeo sazogadoebebis saxelze moxda sajaro
wesrigis winaaRmdeg da moTxovnis safuZvlad ssk-is 54-e muxli gamoiyena.

sakasacio sasamarTlom, didi palatis bolodroindel praqtikaze dayrdnobiT,
aRniSna, rom ssk-is 54-e muxli ar warmoadgens moTxovnis damfuZnebel normas,
radganac mas avtonomiuri funqcia ar gaaCnia, is definiciuria da konkretul sa-
marTlebriv Sedegs ar iTvaliswinebs (ix. susg [didi palata] #as-664-635-2016, 2
marti, 2017 weli). imis dasadgenad, piris mier gamovlenili neba ewinaaRmdegeba
Tu ara marTlwesrigs, gamoyenebuli unda iqnes Tavad am marTlwesrigis ganmsaz-
Rvreli samarTlis konkretuli danawesi da ara zogadi xasiaTis norma.

palatam aRniSna, rom, vinaidan, mosarCeleTa mizani qonebis dabrunebaa, davis ga-
dawyvetisaTvis umTavres winapirobebs ssk-is 170-e da 172-e muxlebi adgenen. mox-
mobili normebis Tanaxmad, mosarCele unda warmoadgendes sadavo qonebis mesa-
kuTres, rac qonebis Semdgom yovel mimoqcevas gaxdis marTlsawinaaRmdegos. arc
pirveli instanciis da arc saapelacio sasamarTlos ar daudgenia mosarCe-
leTa uflebrivi kavSiri nivTTan mimarTebiT, kerZod, mosarCeleebi kvlav war-
moadgenen Tu ara qonebis mesakuTreebs. sakasacio palatam, adamianis uflebaTa
evrokonvenciis damatebiTi oqmis pirvel muxlze miTiTebiT, romelic sakuTre-
biT mSvidobiani sargeblobis uflebas adgens da gansazRvravs saxelmwifos pozi-
tiur valdebulebas, xeli Seuwyos mesakuTres uflebiT sargeblobaSi, aRniSnavs,
rom Tavad sakuTrebis substanciidan gamomdinare, saerTaSorisosamarTlebrivi
dacva am uflebiT daculi sferos obieqtze vrceldeba ukve warmoSobili sakuT-
rebis mimarT.

sakasacio palatis azriT, administraciuli samarTalwarmoebis wesiT ar dadgeni-
la uflebis sakiTxi, aramed, garemoebaTa yovelmxrivi Sefasebis Sedegad adminis-
traciul organos daevala axali administraciul-samarTlebrivi aqtis gamocema.
arc sasamarTlos daudgenia da arc mxareebi ar miuTiTeben, rom administraciul-
ma organom axali aqtis gamocemiT gansazRvra mosarCeleTa uflebis sakiTxi, uf-
ro metic, man qoneba misi 100%-iani wilobrivi monawileobiT Seqmnil kerZo samar-
Tlis subieqts gadasca sakuTrebaSi, xolo am ukanasknelma _ sakuTar Svilobil
kompanias. sakasacio palatis gansjiT, sakiTxis srulyofilad gamokvlevis mizniT
unda Sefasdes is faqti, rom davis saganze mosarCeleTa Tavdapirveli sakuTreba
sajaro kanonmdeblobis safuZvelze warmoiSva.

palatis miTiTebiT, sasamarTlos mier sadavo brZanebis baTilad cnobis miuxeda-
vad, saxelmwifosaTvis miniWebuli Sefasebis farTo zRvris Teoriis farglebSi,
mosarCeleTa uflebrivi mdgomareobis gansasazRvrad, unda Semowmdes zogadi ad-
ministraciuli kodeqsis 70-e muxlis me-2 nawilis danawesi, romlis Tanaxmadac,
administraciuli organos mier dadebuli xelSekruleba baTilia im administra-
ciulsamarTlebrivi aqtis baTilad gamocxadebis SemTxvevaSic, romlis safuZvel-
zedac daido xelSekruleba.

sakasacio sasamarTlom sasamarTlo praqtikaze dayrdnobiT ganmarta, rom saqmis
xelaxla ganxilvis etapze mosarCelis moTxovnis Semowmebis dros, Tuki saapela-
cio sasamarTlo daadgens mikuTvnebiTi moTxovnis dayenebas SeuZleblad, xolo
gansaxilveli davisadmi mosarCelis namdvili iuridiuli interesi ar gamoikveTe-
ba, maSin sarCeli ganuxilvelad unda darCes.
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6. saxelSekrulebo davebi
6.1. pirgasamtexlo

6.1.1.

gamoyenebuli muxlebi: ssk-is 420-e, 867-e muxlebi.

ganmartebebi: adamianis uflebaTa evropuli konvenciis me-6 muxliT garan-
tirebuli „samarTliani sasamarTlos ufleba“, moiTxovs yovel konkretul
saqmeze utyuarad dadgenili faqtobrivi garemoebebis safuZvelze gadawyve-
tilebis miRebas da ara zogadi xasiaTis prevenciebs.

gadawyvetilebis Sedegi: Semcirda pirgasamtexlos odenoba.

gadawyvetileba,38 romliTac mopasuxeebs solidarulad daekisraT sakredito
xelSekrulebidan gamomdinare Tanxis gadaxda, gasaCivrda mxolod procentisa da
pirgasamtexlos nawilSi. saapelacio sasamarTlom pirgasamtexlos dakisrebis moT-
xovna srulad daakmayofila. procentis nawilSi uzenaesma sasamarTlom sakasa-
cio saCivari dauSveblad cno, xolo pirgasamtexlos nawilSi axali gadawyveti-
leba miiRo, romliTac Seamcira pirgasamtexlos odenoba. gasaCivrebuli ga-
dawyvetilebiT, ssk-is 420-e muxlis danawesis sawinaaRmdegod, saapelacio pala-
tam sarCelis safuZvlianoba daukavSira imgvar garemoebebs, rogoricaa pir-
gasamtexlos odenobis SemcirebiT keTilsindisieri gadamxdelebis waxaliseba,
raTa pirgasamtexlos Semcirebis imediT maT aRar Seasrulon valdebuleba, rac,
palatis mosazrebiT, xels SeuSlis stabilur samoqalaqo brunvas da ar waadgeba
saxelmwifoSi arsebuli samoqalaqo brunvis prognozirebadi xasiaTiT gan-
xorcielebas.

sakasacio sasamarTlom aRniSna, rom samarTalwarmoebis gaxangrZlivebis SemTxve-
vaSi, sabanko kreditis Tanxis, saprocento sargebelisa da pirgasamtexlos gadax-
dis aRsrulebis vadebis gaWianurebaze da, zogadad, sxva arakeTilsindisier mo-
valeTa pasuxismgeblobisagan usafuZvlo gaTavisuflebis, agreTve, keTilsindi-
sier movaleTa waqezebis saSualebebze deklarirebuli saxis msjelobam, SesaZ-
loa, safrTxe Seuqmnas sasamarTlos, rogorc miukerZoebeli da obieqturi arbit-
ris rols, ise, sasamarTlo xelisuflebis konstituciuri funqciis srulfasovan
ganxorcielebas, vinaidan adamianis uflebaTa evropuli konvenciis me-6 muxliT
garantirebuli „samarTliani sasamarTlos ufleba“, moiTxovs yovel konkretul
saqmeze utyuarad dadgenili faqtobrivi garemoebebis safuZvelze gadawyve-
tilebis miRebas da ara zogadi xasiaTis prevenciebs.

sakasacio palatis araerTi miTiTebiT, ssk-is 420-e muxliT gaTvaliswinebuli sa-
samarTlos mier pirgasamtexlos odenobis Semcirebisas sasamarTlo iTvaliswi-
nebs mxaris qonebriv mdgomareobasa da sxva garemoebebs, kerZod, imas, Tu rogo-
ria Sesrulebis Rirebulebis, misi Seusruleblobisa da arajerovani SesrulebiT
gamowveuli zianis Tanafardoba pirgasamtexlos odenobasTan. pirgasamtexlos Se-
usabamobis kriteriumad, yovel konkretul SemTxvevaSi, SeiZleba, CaiTvalos ise-
Ti garemoebebi, rogoricaa _ xelSekrulebiT gaTvaliswinebuli pirgasamtexlos
Seusabamod maRali procenti, pirgasamtexlos Tanxis mniSvnelovani gadaWarbeba
valdebulebis SeusruleblobiT gamowveul SesaZlo zianze, valdebulebis Seus-
ruleblobis xangrZlivoba da sxva (susg 28.12.2012, #as-1560-1463-2012, susg
16.05.2014, #as-1200-1145-2013).

38  sus gadawyvetileba, 13 aprili, 2016,  #as-1199-1127-2015.
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sakasacio palatis mosazrebiT, ssk-is 867-e muxlis Tanaxmad, sabanko kreditis
xelSekruleba warmoadgens sargeblian sesxs, romlis farglebSic kreditori, val-
debulebis jerovani Sesrulebis SemTxvevaSi, ibrunebs, rogorc sesxad gacemuli
Tanxis Zirs, ise _ xelSekrulebiT gaTvaliswinebul procents. rac Seexeba pirga-
samtexlos odenobis gonivrulobas, sakasacio palatam, movalis mier valdebule-
bis Sesrulebis vadis gadacilebis gamo, darRvevis Tanazomier, gonivrul da sa-
marTlian odenobad miiCnia xelSekrulebaze daricxuli pirgasamtexlodan _ 1534
aSS dolari, romelic, sakasacio palatis mosazrebiT, kanonSesabamisia da savse-
biT uzrunvelyofs minimaluri zianis angariSSi kreditoris interesebis dakma-
yofilebas (susg 04.12.2015w. #as-914-864-2015).

6.1.2.

gamoyenebuli normebi: ssk-is 420-e muxli.

ganmartebebi: pirgasamtexlos Seusabamobis kriteriumad, yovel konkretul
SemTxvevaSi, SeiZleba, CaiTvalos iseTi garemoebebi, rogoricaa: xelSekru-
lebiT gaTvaliswinebuli pirgasamtexlos Seusabamod maRali procenti, pir-
gasamtexlos Tanxis mniSvnelovani gadaWarbeba valdebulebis Seusruleblo-
biT gamowveul SesaZlo zianze, valdebulebis Seusruleblobis xangrZlivo-
ba da sxva.

gadawyvetilebis Sedegi: gadawyvetilebiT Semcirda Seusabamod maRali
pirgasamtexlo.

saqalaqo sasamarTlos gadawyvetilebiT _ mewarme-gamsesxeblis sarCeli msesxeb-
lebisa da Tavdebis winaaRmdeg dakmayofilda, mopasuxeebs solidarulad daekis-
raT ZiriTadi Tanxis, procentisa da pirgasamtexlos gadaxda. saapelacio sasamar-
Tlos gadawyvetilebiT, pirgasamtexlos odenoba Seicvala da msesxeblebs dae-
kisraT gazrdili pirgasamtexlos gadaxda.

sakasacio sasamarTlom axali gadawyvetilebiT, ZiriTadi valdebulebisa da da-
kisrebuli sargeblis gaTvaliswinebiT, pirveli instanciis sasamarTlos mier Sem-
cirebuli pirgasamtexlo gonivrulad miiCnia da aRniSna, rom saapelacio palatis
mier gansazRvruli pirgasamtexlo gonivrul farglebs aRemateba da, faqtobri-
vad, ZiriTadi davalianebis odenobas uTanabrdeba.39

palatam uzenaesi sasamarTlos stabilur praqtikaze dayrdnobiT ganmarta, rom
pirgasamtexlo warmoadgens valdebulebis Sesrulebis mimarT mxaris Sesabamisi
interesis uzrunvelyofis saSualebas, romlis gadaxdis valdebulebis warmoSo-
ba dakavSirebulia valdebulebis darRvevasTan. pirgasamtexlos moTxovnis uf-
leba damoukidebelia zianis miyenebis faqtis mtkicebisagan _ anu pirgasamtex-
los moTxovnisaTvis kreditors ar ekisreba miyenebuli zianis damtkicebis val-
debuleba. pirgasamtexlos moTxovnis ufleba kreditors yovelTvis aqvs, miuxe-
davad imisa, ganicada Tu ara man ziani. mTavaria valdebulebis darRvevis faqti.
pirgasamtexlos moTxovnis ufleba da zianis anazRaurebis moTxovnis ufleba, mi-
uxedavad imisa, rom kreditoris erTi da imave interesis dakmayofilebisaken aris
mimarTuli, damoukidebel moTxovnebad rCeba.

39  sus gadawyvetileba, 22 ivnisi, 2016 #as-214-204-2016.
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pirgasamtexlo ekisreba mxares im droidan, rodesac unda yofiliyo Sesrulebu-
li darRveuli valdebuleba _ am valdebulebis Sesrulebamde. pirgasamtexlos
odenobis gansazRvrisas yuradReba eqceva ramdenime garemoebas. maT Soris: a) pir-
gasamtexlos, rogorc sanqciis instrumentis funqcias, Tavidan aicilos damate-
biT valdebulebis damrRvevi moqmedebebi; b) darRvevis simZimesa da moculobas,
kreditorisaTvis warmoqmnili safrTxis xarisxs; g) valdebulebis damrRvevi pi-
ris braleulobis xarisxs; d) pirgasamtexlos funqcias, moicvas zianis anazRau-
reba. pirgasamtexlos odenobaze msjelobisas, gasaTvaliswinebelia movalis mier
valdebulebis Seusruleblobis xangrZlivoba.

pirgasamtexlo damatebiTi (aqcesoruli) valdebulebaa, rac imas niSnavs, rom misi
warmoSoba da namdviloba ZiriTadi valdebulebis arsebobazea damokidebuli.

palatis miTiTebiT, qarTul kanonmdeblobaSi pirgasamtexlos ormagi funqcia aqvs:
erTi mxriv, valdebulebis jerovani Sesrulebis uzrunvelsayofad winaswari zo-
mebis miRebis, anu pirgasamtexlos dakisrebis riski fsiqologiurad zemoqmedebs
valdebul pirze da aiZulebs, valdebuleba jerovnad Seasrulos. pirgasamtex-
los fsiqologiuri zemoqmedebis efeqti swored imaSi vlindeba, rom valdebule-
bis darRvevis SemTxvevaSi, valdebul pirs represiuli sanqcia ekisreba.

pirgasamtexlos meore funqcia gancdili zianis martivad da swrafad anazRaure-
baa, erTgvar sanqciasac warmoadgens. valdebulebis darRvevis SemTxvevaSi, san-
qciad qceuli pirgasamtexlo valdebul pirs upirobod ekisreba, miuxedavad imi-
sa, ganicada Tu ara kreditorma ziani am darRvevis Sedegad (susg 6.05.2015, #as-
1158-1104-2014).

pirgasamtexlos funqcia valdebulebis Sesrulebis uzrunvelyofiTa da movalis
mier valdebulebis Seusruleblobisas erTgvari sanqciis amoqmedebiT Semoifar-
gleba. igi kreditoris gamdidrebas ar emsaxureba da am mizniT ar unda iqnes gamo-
yenebuli.

sakasacio sasamarTlos daskvniT, pirgasamtexlos odenobis gansazRvrisas, sasa-
marTlo iTvaliswinebs mxaris qonebriv mdgomareobasa da sxva garemoebebs, ker-
Zod, imas, Tu rogoria Sesrulebis Rirebulebis, misi Seusruleblobisa da araje-
rovani SesrulebiT gamowveuli zianis Tanafardoba pirgasamtexlos odenobas-
Tan. pirgasamtexlos Seusabamobis kriteriumad, yovel konkretul SemTxvevaSi,
SeiZleba, CaiTvalos iseTi garemoebebi, rogoricaa: xelSekrulebiT gaTvaliswi-
nebuli pirgasamtexlos Seusabamod maRali procenti, pirgasamtexlos Tanxis
mniSvnelovani gadaWarbeba valdebulebis SeusruleblobiT gamowveul SesaZlo
zianze, valdebulebis Seusruleblobis xangrZlivoba da sxva (susg #as-1560-1463-
2012, 28.12.2012; #as-459-438-2015, 07.10.2015).

sxva davaSi, romelSic mosarCelis (mewarme, menarde) nardobis saxelSekrulebo-
samarTlebriv moTxovnas SemkveTisaTvis Sesrulebuli samuSaos Rirebulebis anaz-
Raureba da pirgasamtexlos dakisreba warmoadgens, sasamarTlom sarCeli nawi-
lobriv daakmayofila, sakasacio sasamarTlom axali gadawyvetilebiT Secvala sa-
apelacio sasamarTlos gadawyvetileba pirgasamtexlos dakisrebis nawilSi da Se-
amcira pirgasamtexlo, rogorc Seusabamod maRali,40 kerZod, mxareTa mier xel-
SekrulebiT gaTvaliswinebuli pirgasamtexlos procenti _ yovel vadagadacile-
bul dReze 0.4%-dan 0.2 %-mde Semcirda.

40  sus gadawyvetileba, 6 maisi, 2016, #as-336-317-2014.
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6.1.3.

gamoyenebuli normebi: ssk-is 405-e, 417-418-e, 641-645-e muxlebi.

ganmartebebi: xelSekrulebis saerTo Rirebulebidan gamomdinare pirgasam-
texlos gaTvaliswineba, ewinaaRmdegeba samoqalaqo brunvis usafrTxoebisa
da keTilsindisierebis minimalur standarts. pirgasamtexlo unda daanga-
riSdes ara xelSekrulebis saerTo Rirebulebidan, aramed mxaris mier faq-
tobrivad Seusrulebeli an arajerovnad Sesrulebuli valdebulebis Rire-
bulebidan.

gadawyvetilebis Sedegi: Semcirda Seusabamod maRali pirgasamtexlo.

nardobis saxelSekrulebosamarTlebriv davaSi41 sakasacio sasamarTlom axali ga-
dawyvetilebiT Secvala qvemdgomi sasamarTloebis gadawyvetilebebi sarCelis na-
wilobriv dakmayofilebis Taobaze. SemkveTis (mosarCelis) pretenzia nawilobriv
daakmayofila, xolo menardis (mopasuxis _ sawarmos) moTxovna _ srulad, rome-
lic SemkveTis sarCelis uaryofiT gamoixata. gadawyvetilebis miRebisas sakvanZo
sakiTxi menardis mier samuSaoebis dasrulebis faqtis samarTlebrivi Sefaseba
gaxda. dadgenili faqtebis mixedviT, menardem ZiriTadi samuSaoebi xelSekrule-
biT gansazRvruli vadiT Seasrula, xolo mcire xarvezebisTvis damatebiTi 40-
dRiani vada dawesda. sakasacio sasamarTlos ganmartebiT, samoqalaqo brunvis sta-
bilurobisa da mis monawileTa keTilsindisierebis nagulvebi prezumfciis gaT-
valiswinebiT,  SemkveTis mier kanoniT gansazRvrul SesaZleblobaTagan damate-
biTi Sesrulebis moTxovnis arCeva, kanoniTaa dadgenili da normaluri samoqala-
qo brunvis Semadgeneli elementia.

sakasacio sasamarTlom samuSaoebis Rirebulebis darCenili nawilis, 230 000 la-
ris, menardisaTvis 22 dRis vadagadacilebiT gadaxdis gamo, SemkveTisaTvis pir-
gasamtexlos dakisrebis Sesaxeb menardis moTxovna daakmayofila.

sakasacio sasamarTlom ssk-is 417-418 muxlebiT dadgenili pirgasamtexlos fun-
qciisa da miznidan gamomdinare, ganmarta, rom pirgasamtexlos odenobis Taobaze
araerTi gadawyvetilebis/ganCinebis arsebobis miuxedavad, „yovel konkretul
SemTxvevaSi, sakasacio saCivris safuZvlebis samarTlebrivi dasabuTebis Semow-
meba sasamarTlos kompetenciaa“ (ix. susg #as-654-620-2015, 17.12.2015w). gansaxil-
vel saqmeze da analogiur sxva SemTxvevebSi, pirgasamtexlos, rogorc mxareTa
saxelSekrulebo Tavisuflebis farglebSi (ssk-is 319-e muxli) daTqmuli pirobis
miuxedavad, sakasacio sasamarTlom miiCnia, rom xelSekrulebis saerTo Rirebu-
lebidan gamomdinare pirgasamtexlos gaTvaliswineba, ewinaaRmdegeba samo-
qalaqo brunvis usafrTxoebisa da keTilsindisierebis minimalur standarts,
radgan ramdenime dRis vadagadacilebisaTvis, xelSekrulebis saerTo Tanxis gaT-
valiswinebiT, pirgasamtexlos dakisreba, rogorc kreditoris darRveuli ufle-
bebisa da valdebulebis Sesrulebis uzrunvelyofis erTgvari sanqcia, Tavis nor-
matiul daniSnulebas ver Seasrulebs. sakasacio sasamarTlo mxars uWers mid-
gomas, rom pirgasamtexlo daangariSebuli iqnes ara xelSekrulebis saerTo
Rirebulebidan, aramed mxaris mier faqtobrivad Seusrulebeli an arajerov-
nad Sesrulebuli valdebulebis Rirebulebidan. gansaxilvel SemTxvevaSi, Sem-
kveTi valdebuli iyo, 230 000 lari gadaexada menardisaTvis, Tumca 22 dRis vada-
gadacilebiT Seasrula valdebuleba, miuxedavad amisa, xelSekrulebis saerTo

41  sus gadawyvetileba, 28 ivlisi, 2016, #as-164-160-2016.



62 www.supremecourt.ge

Rirebulebidan pirgasamtexlos daangariSeba aragonivruli da Seusabamod maRa-
lia, ris gamoc, sakasacio sasamarTlo uflebamosilia, ixelmZRvanelos ssk-is 420-
e muxliT dadgenili diskreciiT da, saqmis garemoebaTa gaTvaliswinebiT, moce-
mul SemTxvevaSi ki, 22 dRis dagvianebiT samuSaoebis Rirebulebis CaricxvisaTvis
qvemdgomi sasamarTloebis mier gansazRvruli pirgasamtexlo, rogorc Seusaba-
mod maRali, Seamciros.

6.1.4.

gamoyenebuli normebi: ssk-is 416-420-e muxlebi.

ganmarteba: pirgasamtexlos odenobis dadgena kanoniT gansazRvruli pir-
gasamtexlos miznebs mxareTa Soris dadebuli xelSekrulebiT gaTvaliswine-
buli procentuli maCveneblebis jamiT scdeba da movalis mimarT gadaWarbe-
buli sanqciis dawesebas iwvevs.

gadawyvetilebis Sedegi: sarCeli nawilobriv dakmayofilda; pirgasamtex-
los odenoba gaizarda.

erT-erT saqmeSi42 ssip-is sarCelis safuZvelze individualur mewarmes daekisra
Semcirebuli pirgasamtexlo. sasamarTlom dadgenilad miiCnia, rom valdebuleba
Sesrulda mxolod 1/3-iT, vadagadacilebuli dReebis raodenobam ki Seadgina 23
dRe, Sesabamisad, movales warmoeSva pirgasamtexlos gadaxdis movaleoba. sasa-
marTlom im garemoebebis gaTvaliswinebiT, rom mopasuxes mxareTa Soris arsebu-
li SeTanxmebis safuZvelze unda Seesrulebina 81680 laris samuSao, realurad ki
_ sruli moculobis 1/3, anu daaxloebiT 27226,67 laris Sesruleba da Seusrule-
beli samuSaos moculoba Seadgenda 54 453,33 lars, aseve, valdebulebis darRveva
Semoifargleboda 23 dRiT, mosarCelis mier, rogorc sarCeliT moTxovnili pir-
gasamtexlo 31 038,40 lari, sakasacio saCivriT moTxovnili 16907 lari valdebu-
lebis darRvevis simZimisa da xangrZlivobis adekvaturad ar cno da Seusabamod
maRal odenobad miiCnia.

amasTan, sasamarTlom aRniSna, rom pirgasamtexlos odenobis dadgena mxareTa So-
ris dadebuli xelSekrulebiT gaTvaliswinebuli procentuli maCveneblebis ja-
miT kanoniT gansazRvrul pirgasamtexlos miznebs scdeba da movalis mimarT ga-
daWarbebul sanqcias iwvevs, Tumca saapelacio palatis mier gansazRvruli pirga-
samtexlos odenobac ar Seesabameba sadavo SemTxvevaSi pirgasamtexlos obieqtur
da samarTlian moculobas.

sabolood, sakasacio sasamarTlom gaauqma saapelacio sasamarTlos gadawyveti-
leba pirgasamtexlos 1879 lariT gansazRvris Sesaxeb da pirgasamtexlos obieq-
tur da samarTlian odenobad 10 000 lari miiCnia. pirgasamtexlos gazrda sasa-
marTlom im garemoebiTac daasabuTa, rom Sesrulebis vadagadacilebis Semdeg mo-
sarCelis mxridan xelSekruleba Sewyda, rac xazs usvams mxaris interess sadavo
samuSaoebis droulad SesrulebasTan dakavSirebiT da mopasuxis mimarT pasuxis-
mgeblobis metismetad Semcirebas gaumarTlebels xdis.

42  sus gadawyvetileba, 28 dekemberi, 2016, #as-848-814-2016.
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6.1.5.

gamoyenebuli normebi: ssk-is 420-e, 442-e, 629-e, 417-418-e muxlebi.

ganmartebebi:

a. gaqviTva warmoadgens piris materialursamarTlebriv aRmWurvel ufle-
bas da es ufleba erT-erTi mxaris mier meore mxarisaTvis SetyobinebiT re-
alizdeba, Sesabamisad, mxares am uflebis gansaxorcieleblad ar sWirdeba
sasamarTlosaTvis damoukidebeli sarCeliT mimarTva an dawyebul procesSi
Segebebuli sarCelis aRZvra da zedmeti sasamarTlo xarjebis gaweva. pro-
cesualursamarTlebrivi TvalsazrisiT _ mas SeuZlia, waradginos moTxov-
nis momspobi Sesagebeli;

b. Setyobinebis mimRebi mxaris (menarde) dauTanxmebloba gaqviTvaze, Sesaba-
misi winapirobebis ganxorcilebis SemTxvevaSi, ver Secvlis samarTlebriv
suraTs;

g. ssk-is 442-e muxli SemkveTs aniWebda uflebas, Sesabamisi winapirobebis gan-
xorcilebis SemTxvevaSi, mTlianad an nawilobriv Seecvala menardis uf-
lebrivi mdgomareoba da, am ukanasknelis sasargeblod, Tavisi valdebule-
bis Sesrulebisgan gaTavisuflebuliyo, miuxedavad imisa, eTanxmeboda Tu
ara amas meore mxare.

gadawyvetilebis Sedegi: SemkveTis Segebebuli sarCeli nawilobriv dakma-
yofilda, menardes SemkveTis sasargeblod daekisra Semcirebuli pirgasam-
texlos gadaxda, nawilobriv dakmayofilda menardis sarCelic, kerZod, Sem-
kveTs daekisra momsaxurebisaTvis garkveuli Tanxis gadaxda.

nardobis saxelSekrulebosamarTlebriv davaSi43 sakasacio sasamarTlom nawilob-
riv dasabuTebulad miiCnia SemkveTisa da menardis (kasatorebis) pretenziebi, rom
saapelacio sasamarTlom arasworad Seafasa saqmeze dadgenili faqtebi da aras-
woradve ganmarta kanoni, rasac Sedegad mohyva samarTlebrivad dausabuTebeli
daskvnebi rogorc ZiriTadi sarCelis safuZvlianobis, ise Segebebuli sarCelis
uaryofasTan dakavSirebiT.

sakasacio sasamarTlom aRniSna, rom saapelacio sasamarTlom dadgenili faqtebis
nawili samarTlebrivad arasworad gaanaliza, Sesabamisad, am nawilSi gamotanili
daskvnebi iuridiulad dausabuTebelia. ufro metic, is ewinaaRmdegeba sasamar-
Tlos mier gamoyenebuli normebis mizansa da Sinaars. igulisxmeba ssk-is 420-e,
442-e da momdevno muxlebis danawesebi.

saqmis fabulis mixedviT, menardem daarRvia xelSekrulebiT dadgenili Sesru-
lebis vadebi: vadas gadaacila 240 dRiT, daarRvia mravalbiniani saxlis eqsplua-
taciaSi miRebis vadac 350 dRiT. amis gaTvaliswinebiT, bunebrivia, SemkveTs war-
moeSva, valdebulebis Seusruleblobis gamo, menardisaTvis pirgasamtexlos moT-
xovnis ufleba. SemkveTi, Tavis mxriv, valdebuli iyo, sacxovrebeli saxlis eq-
spluataciaSi miRebidan 10 sabanko dRis ganmavlobaSi, menardisaTvis gadaexada 7
132 aSS dolari. im droisTvis, roca SemkveTs Cahbarda menardis werilobiTi pre-
tenzia, SemkveTs, ssk-is 417-418-e muxlebidan gamomdinare, ukve hqonda menardis
mimarT vadamosuli pirgasamtexlos moTxovnis ufleba. SemkveTma imave wlis 27

43  sus gadawyvetileba, 27 ianvari, 2017, #as-708-678-2016.
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dekembris sapasuxo werilobiTi pretenziiT, ssk-is 442-e muxlis pirveli nawilis
safuZvelze, menardes mosTxova urTierTmoTxovnaTa gaqviTva.

sakasacio sasamarTlom ganmarta, rom gaqviTva warmoadgens piris materialursa-
marTlebriv aRmWurvel uflebas da es ufleba erT-erTi mxaris mier realizdeba
meore mxarisaTvis SetyobinebiT. Sesabamisad, mxares am uflebis gansaxorcieleb-
lad ar sWirdeba sasamarTlosaTvis damoukidebeli sarCeliT mimarTva an dawye-
bul procesSi Segebebuli sarCelis aRZvra da zedmeti sasamarTlo xarjebis gawe-
va. procesualur-samarTlebrivi TvalsazrisiT, mas SeuZlia, waradginos moTxov-
nis momspobi Sesagebeli. is, rom gansaxilvel saqmeSi Setyobinebis mimRebi mxa-
re (menarde) ar daeTanxma gaqviTvas, ver Secvlis samarTlebriv suraTs, vinai-
dan menardis ZiriTad fulad moTxovnas SemkveTma daupirispira pirgasamtexlos
moTxovnis ufleba, romelic vadamosuli da Sesageblisagan Tavisufali iyo. saka-
sacio sasamarTlom SemkveTis valdebulebis Sewyveta daukavSira SemkveTis mier
menardisaTvis Setyobinebis gagzavnis moments. sakasacio sasamarTlo ar daeTan-
xma ssk-is 442-e muxlis pirveli nawilis saapelacio sasamarTloseul ganmarte-
bas44 da sapirispirod ganmarta, rom aRniSnuli norma SemkveTs aniWebda uflebas,
Sesabamisi winapirobebis ganxorcilebis SemTxvevaSi, mTlianad an nawilobriv Se-
ecvala menardis uflebrivi mdgomareoba da am ukanasknelis sasargeblod Tavisi
valdebulebis Sesrulebisgan gaTavisuflebuliyo, miuxedavad imisa, eTanxmebo-
da Tu ara amas meore mxare. menardis Tanxmobis saWiroeba mxolod maSin iarsebeb-
da, Tu gasaqviTi moTxovnis Sesrulebis vada jer damdgari ar iqneboda (ssk-is 442-e
muxlis meore nawili). mocemul SemTxvevaSi, SemkveTma weriliT waradgina moT-
xovnis Semwyveti Sesagebeli. mis mier gamovlenil calmxriv nebas (ssk-is 51-e mux-
li) Sesabamisi samarTlebrivi Sedegi mohyva, radganac aSkara iyo garigebis namdvi-
lobis yvela winapiroba: uflebamosili piris mier gaqviTvaze gamovlenili neba, ro-
melic adresats miuvida, gasaqviTi moTxovnebis erTgvarovneba (orive maTgani fu-
ladi xasiaTisaa), urTierTmoTxovnaTa Sesrulebis vadis dadgoma da ssk-is 447-e
muxliT gaTvaliswinebuli gaqviTvis gamomricxveli garemoebebis ararseboba.

sasamarTlom uzenaesi sasamarTlos myar praqtikaze dayrdnobiT ganmarta ra pir-
gasamtexlos samarTlebrivi buneba, misi funqcia da gamoyenebis farglebi, saqmis
konkretuli garemoebebis, Sesrulebis Rirebulebis, pirgasamtexlos odenobas-
Tan valdebulebis Seusruleblobisa da arajerovani SesrulebiT gamowveuli zi-
anis Tanafardobis gaTvaliswinebiT, daaskvna, rom gasaCivrebuli gadawyvetile-
biT dakisrebuli pirgasamtexlo xelSekrulebis sagnis RirebulebasTan mimarTe-
biT Seusabamod maRalia da gadawyvetilebiT Seamcira igi.

sakasacio sasamarTlom ssk-is 629-e muxlis safuZvelze samarTlebrivad da faq-
tobrivad dasabuTebulad miiCnia SemkveTisaTvis gaweuli momsaxurebis anazRau-
rebis dakisrebis Taobaze menardis moTxovna.

44 saapelacio sasamarTlos ganmartebiT, „urTierTmoTxovnaTa gaqviTva warmoadgens
calmxriv garigebas, ra drosac samarTlebrivi SedegisaTvis savaldebuloa  erTi pi-
ris mier nebis gamovlena, xolo meore piris mier misi miReba... misi qmediToba damoki-
debulia meore piris  mier urTierTmoTxovnaTa gaqviTvis nebis miRebasa da gasaqviTi
valdebulebis arasadavoobaze. es imas niSnavs, rom garigebis dadeba SesaZlebelia ma-
Sin, rodesac mxareebis mier aRiarebulia da sadavod ar aris gamxdari valdebuleba
da misi moculoba. gansaxilvel SemTxvevaSi ar dasturdeba, rom menardem aRiara Sem-
kveTis mimarT valdebulebis arseboba...“.
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6.1.6.

gamoyenebuli normebi: ssk-is 420-e muxli.

ganmarteba: ssk-is 420-e muxlis danawesis gamoyenebisas, sasamarTlom unda
Seafasos kontrahentTa, rogorc xelSemkvrel pirTa, statusi da, rodesac
sakiTxi mewarme subieqtis mier Seusrulebel valdebulebas exeba, mas fizi-
kuri pirisagan gansxvavebuli pasuxismgeblobiTa da standartiT unda moeT-
xovos, Seusrulebeli valdebulebis gamo, mxarisaTvis miyenebuli zianis kom-
pensacia.

gadawyvetilebis Sedegi: sarCeli nawilobriv dakmayofilda, moijares da-
ekisra gazrdili pirgasamtexlo.

konkretul davaSi sakasacio sasamarTlos Sefasebis sagania kasatoris pretenzia,
mzardi pirgasamtexlos saxiT, TiToeuli xelSekrulebidan gamomdinare, mosar-
Celis mier moTxovnilis nacvlad, saapelacio sasamarTlos mier pirgasamtexlos
saijaro qiris 0.02%-is mopasuxisaTvis (sawarmo) dakisrebuli  Tanxis  dausabuTe-
buloba, kerZod, misi simcire darRvevis xasiaTsa da simZimesTan Seusabamobis ga-
mo. mosarCele iTxovda mopasuxisaTvis TiToeuli xelSekrulebis darRvevis ga-
mo, yovel vadagadacilebul dReze saijaro qiris 0.1%-is dakisrebas qiris gadax-
damde. sakasacio sasamarTlom srulad gaiziara saapelacio sasamarTlos msjelo-
ba da daskvnebi, pirgasamtexlos ZiriTadi arsis gaTvaliswinebiT, rom uzrunvel-
yos movalis mier valdebulebis jerovnad da keTilsindisierad Sesruleba, xo-
lo, am TvalsazrisiT winaswari zomebis miRebis mizniT, darRvevis SemTxvevaSi _
kreditors misces SesaZlebloba, mtkicebis gareSe, darRvevis faqtidan gamomdi-
nare, moiTxovos fuladi kompensacia. yovel konkretul SemTxvevaSi unda Sefas-
des darRvevis xasiaTi da simZime, Tumca sasamarTlosaTvis ssk-is 420-e muxliT
miniWebuli diskreciuli uflebamosileba, Seamciros Seusabamod maRali pirga-
samtexlo, moiTxovs imgvar dasabuTebas, rom kreditors simbolurad ki ar mie-
kuTvnos movalis mier valdebulebis darRvevis faqtis gamo gancdili zianis anaz-
Raureba, aramed, rogorc konkretul, ise _ ganzogadebul SemTxvevaSi, movales
daekisros pasuxismgebloba realurad _ finansuri saxiT Seusrulebeli valdebu-
lebis gamo.

sakasacio sasamarTlom ganmarta, rom ssk-is 420-e muxlis danawesis gamoyenebisas,
sasamarTlom unda Seafasos kontrahentTa, rogorc xelSemkvrel pirTa, statusi
da, rodesac sakiTxi mewarme subieqtis mier Seusrulebel valdebulebas exeba,
mas fizikuri pirisagan gansxvavebuli pasuxismgeblobiTa da standartiT unda mo-
eTxovos, Seusrulebeli valdebulebis gamo, mxarisaTvis miyenebuli zianis kom-
pensacia.

sakasacio sasamarTlom im garemoebis gaTvaliswinebiT, rom gansaxilvel SemTxve-
vaSi, xelSekrulebis movale mxare mewarme subieqtia, romelmac cno mis winaaR-
mdeg aRZruli sarCeli, axali gadawyvetilebiT nawilobriv daakmayofila sakasa-
cio ganacxadi da gadawyvetilebiT gazarda saapelacio sasamarTlos mier dadge-
nili pirgasamtexlos odenoba, TiToeuli xelSekrulebis darRvevis gamo, yovel
vadagadacilebul dReze saijaro qiris 0,02%-dan 0,05%-mde.45

45  sus gadawyvetileba, 23 maisi, 2017, #as-1031-992-2016.
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6.1.7.

gamoyenebuli normebi: ssk-is 420-e muxli.

ganmartebebi:

a. mewarme subieqti, romelic Tavisufali da gacnobierebuli nebis gamovle-
nis safuZvelze Tanxmdeba pirgasamtexlos konkretul odenobas, Semdgom-
Si moklebulia SesaZleblobas, saTanado argumentaciis ararsebobis piro-
bebSi moiTxovos pirgasamtexlos Semcireba;

b. pirgasamtexlos Semcirebis kanonismieri SesaZlebloba emsaxureba saxel-
Sekrulebo urTierTobebSi im susti mxaris interesebis dacvas, romelic
xelSekrulebaze xelmowerisas ver acnobierebs pirgasamtexlos Sinaarssa
da mis Tanmdev samarTlebriv Tu ekonomikur Sedegebs;

g. Tu mxare aRWurvilia advokatiT, samewarmeo urTierTobebSi gamocdili
subieqtia, Tavad mewarmea da a.S, ivaraudeba, rom aseT viTarebaSi SeTanxme-
buli pirgasamtexlo, Tundac, Seusabamod maRali, mxareTa namdvil nebas
Seesabameba da Semcirebas ar eqvemdebareba.

gadawyvetilebis Sedegi: sarCeli pirgasamtexlos Semcirebis moTxovniT
ar dakmayofilda.

saqalaqo sasamarTlos gadawyvetilebiT _ dakisrebuli pirgasamtexlos Semcire-
baze mewarme subieqtis sarCeli nawilobriv dakmayofilda, pirgasamtexlo Sem-
cirda, magram ara sarCelSi miTiTebuli odenobiT. saapelacio sasamarTlom ga-
dawyvetileba ucvlelad datova. sakasacio sasamarTlom sarCeli uaryo46 Semdegi
motivaciiT:

sasamarTlom aRniSna, rom im samarTlebrivi Sedegis gaTvaliswinebiT, risi miRwe-
vac mosarCeles surda, kerZod, pirgasamtexlos Semcirebis moTxovna ssk-is 420-e
(sasamarTlos SeuZlia, saqmis garemoebaTa gaTvaliswinebiT Seamciros Seusabamod
maRali pirgasamtexlo) muxlis danawesidan gamomdinareobs.

sakasacio sasamarTlom gaiziara kasatoris ZiriTadi pretenzia qvemdgomi instan-
ciis sasamarTloebis mier mxareTa Soris SeTanxmebuli pirgasamtexlos odenobis
dausabuTeblad Semcirebis Sesaxeb da miiCnia, rom saapelacio sasamarTlos das-
kvnebi iuridiulad argumentirebuli ar aris, ufro metic, is ewinaaRmdegeba sasa-
marTlos mier gamoyenebuli normebis mizansa da Sinaars, igulisxmeba ssk-is 420-e
muxlis danawesi.

saqmis fabulis mixedviT, mosarCelesa (meijare) da mopasuxes (moijare) Soris ga-
formebuli ijaris xelSekrulebis Tanaxmad, mopasuxe valdebuli iyo, xelSekru-
lebis gaformebidan ori Tvis vadaSi saministrosTan daedo uZravi qonebis movla-
patronobis xelSekruleba. mopasuxis mier aRniSnuli valdebulebis darRvevis
faqti mxareTa Soris sadavo araa, ris gamoc darRvevis periodis ganmavlobaSi mo-
pasuxes daekisra xelSekrulebiT gaTvaliswinebuli pirgasamtexlo.

sasamarTlom aRniSna, rom pirgasamtexlos samarTlebrivi buneba, misi funqcia da
gamoyenebis farglebi uzenaesi sasamarTlos araerT gadawyvetilebaSia asaxuli.
„is warmoadgens valdebulebis Sesrulebis mimarT mxaris Sesabamisi interesis uz-

46  sus gadawyvetileba, 13 noemberi, 2018  #as-1451-1371-2017.
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runvelyofis saSualebas, romlis gadaxdis valdebulebis warmoSoba ukavSirdeba
valdebulebis darRvevas. pirgasamtexlos moTxovnis ufleba damoukidebelia zi-
anis miyenebis faqtis mtkicebisagan, anu pirgasamtexlos moTxovnisaTvis kredi-
tors ar ekisreba miyenebuli zianis damtkicebis valdebuleba. pirgasamtexlos
moTxovnis ufleba kreditors yovelTvis gaaCnia, miuxedavad imisa, ganicada Tu
ara man ziani. mTavaria, valdebulebis darRvevis faqti...“, „pirgasamtexlo ekisre-
ba mxares im droidan, rodesac unda yofiliyo Sesrulebuli darRveuli valdebu-
leba _ am valdebulebis Sesrulebamde. pirgasamtexlos odenobis gansazRvrisas
yuradReba eqceva ramdenime garemoebas. maT Soris: a) pirgasamtexlos, rogorc
sanqciis xasiaTis mqone instrumentis funqcias, Tavidan aicilos damatebiT val-
debulebis damrRvevi moqmedebebi; b) darRvevis simZimesa da moculobas da kre-
ditorisaTvis warmoqmnili safrTxis xarisxs; g) valdebulebis damrRvevi piris
braleulobis xarisxs; d) pirgasamtexlos funqcias, moicvas Tavis TavSi zianis
anazRaureba. pirgasamtexlos odenobaze msjelobisas gasaTvaliswinebelia mova-
lis mier valdebulebis Seusruleblobis xangrZlivoba“ (Sdr. susg-ebi # as 848-
814-2016, 28.12.2016; #as-816-767-2015, 19.11.2015; #as-953-918-2016, 22.11.2016).

sakasacio palatam ganmarta, rom pirgasamtexlos Semcirebis kanonismieri Se-
saZlebloba emsaxureba saxelSekrulebo urTierTobebSi im susti mxaris in-
teresebis dacvas, romelic xelSekrulebaze xelmowerisas ver acnobierebs
pirgasamtexlos Sinaarssa da mis Tanmdev samarTlebriv Tu ekonomikur Sede-
gebs. Sesabamisad, pirgasamtexlos Semcirebisas, mniSvnelovania im garemoe-
bis gaTvaliswineba, Tu ramdenad acnobierebda miTiTebul pirobas mxare xel-
Sekrulebaze xelis mowerisas. amdenad, Tu mxare aRWurvilia advokatiT, sa-
mewarmeo urTierTobebSi gamocdili subieqtia, Tavad mewarmea da a.S, ivarau-
deba, rom aseT viTarebaSi SeTanxmebuli pirgasamtexlo, Tundac, Seusabamod
maRali, mxareTa namdvil nebas Seesabameba da Semcirebas ar eqvemdebareba.

gansaxilvel davaSi, sakasacio palatam yuradReba gaamaxvila im garemoebaze, rom
mosarCele, romelic mewarme subieqtia, damajereblad ver asabuTebs, Tu ratom
aris Seusabamod maRali SeTanxmebuli pirgasamtexlo. is ar miuTiTebs iseT gare-
moebebze, romlebic sakasacio sasamarTlos daarwmunebda ssk-is 420-e muxlis ga-
moyenebis aucileblobaSi. palatis mosazrebiT, mewarme subieqti, romelic Tavi-
sufali da gacnobierebuli nebis gamovlenis safuZvelze Tanxmdeba pirgasamtex-
los konkretul odenobas, SemdgomSi moklebulia SesaZleblobas, saTanado ar-
gumentaciis ararsebobis pirobebSi moiTxovos pirgasamtexlos Semcireba.

sabolood, sakasacio palatam miiCnia, rom, konkretul SemTxvevaSi, mosarCeleze
daricxuli pirgasamtexlos Semcirebis safuZveli ar arsebobda da, Sesabamisad,
qvemdgomi sasamarTloebis daskvna Seusabamod maRali pirgasamtexlos Semcire-
basTan dakavSirebiT, dausabuTebelia, rac gaxda kidec sarCelis warumateblobis
safuZveli.

6.1.8.

gamoyenebuli normebi: ssk-is 629.1, 417-e-418, 879-e muxlebi.

ganmartebebi: garantis pasuxismgebloba Semoifargleba sabanko garantiis
xelSekrulebiT da beneficiarsa da principals Soris arsebuli SeTanxmebiT
da nardobis xelSekrulebis debulebebi samarTlebriv suraTs ver Secvlis.
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gadawyvetilebis Sedegi: SemkveTis sarCeli nawilobriv dakmayofilda, me-
nardes daekisra gazrdili pirgasamtexlo gasaCivrebuli gadawyvetilebiT
dakisrebul pirgasamtexlosTan SedarebiT.

nardobis saxelSekrulebosamarTlebriv davaSi SemkveTma menardisaTvis (mewar-
me) miyenebuli zianisa da pirgasamtexlos dakisreba moiTxova. saqalaqo sasamar-
Tlom pirgasamtexlos nawilSi sarCeli nawilobriv daakmayofila da, sarCeliT
moTxovnili 98999.67 laris nacvlad, menardes 19 799.93 laris anazRaureba daakis-
ra. sakasacio sasamarTlom axali gadawyvetilebiT gaauqma saapelacio sasamarTlos
gadawyvetileba pirgasamtexlos nawilSi saqalaqo sasamarTlos gadawyvetilebis
ucvlelad datovebis Sesaxeb, Secvala pirgasamtexlos odenoba da menardes 50
000 lari daakisra.47

sakasacio sasamarTlom, im samarTlebrivi Sedegis gaTvaliswinebiT, risi miRwevac
mosarCeles surs, miiCnia, rom pirgasamtexlos dakisrebis moTxovna ssk-is 629.1,
417-e-418, xolo sabanko garantiiT gansazRvruli fuladi Tanxis anazRaurebis moT-
xovna ssk-is 879-e muxlis danawesidan gamomdinareobs.

sakasacio palatam yuradReba gaamaxvila menardis saxelSekrulebo valdebule-
bis arsze, saxeldobr, am ukanasknels unda Seesrulebina sabavSvo baRTan misas-
vleli gzis mowyobis samuSaoebi. aRniSnuli valdebuleba uxeSad daarRvia, ker-
Zod, 299 999 larad Rirebuli samuSaoebidan Seasrula mxolod 95 468.80 laris sa-
muSao. sakasacio palatam swored, darRvevis xasiaTis, simZimisa da miyenebuli zi-
anis moculobis gaTvaliswinebiT miiCnia 50000 lari Sesatyvis pirgasamtexlod.

6.2.nasyidoba

6.2.1.

gamoyenebuli normebi: ssk-is 405-e, 352-e, 411-e, 394-e muxlebi.

ganmartebebi:

a. miuRebeli Semosavali (binis qira, romelsac miiRebda mosarCele da rom-
lis anazRaurebac mopasuxes daekisra, xelSekrulebebis pirobebis darRve-
vis gamo, xelSekrulebidan mosarCelis gasvlamde droisaTvis) ar eqceva
352-e muxlis regulirebis sferoSi;

b. binis gaqiraveba uZravi qonebiT Semosavlis miRebis yvelaze farTod dam-
kvidrebuli da aprobirebuli formaa, amitom mosarCeles SeuZlia, moiT-
xovos is miuRebeli Semosavali, romelic mas am periodSi (anu xelSekrule-
bidan gasvlamde) binis gaqiravebis SemTxvevaSi eqneboda;

g. binis Sesyidvis mizniT bankidan aRebuli krediti da am kreditiT sargeb-
lobisaTvis gadasaxdeli procenti ar aris is ziani, romelic gamowveulia
xelSekrulebis SeusruleblobiT, radgan, xelSekrulebis Sesrulebis Sem-
TxvevaSi, mosarCele miiRebda binas da ara Tanxas, Tumca im dRidan, roca
mosarCele gavida xelSekrulebidan, mopasuxes warmoeSva mis mimarT ukve
ara binis saTanadod gadacemis, aramed misi Rirebulebis dabrunebis val-

47  sus gadawyvetileba, 26 marti,  2019, #as-1511-2018.
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debuleba, amitom mosarCeles unda aunazRaurdes ziani _ xelSekrulebi-
dan gasvlis droisaTvis procentis saxiT gadasaxdeli Tanxa.

gadawyvetilebis Sedegi: binis gaqiravebiT mosarCelis mier miuRebeli Se-
mosavlis odenoba Seicvala da ganisazRvra xelSekrulebis Sesrulebis (bi-
nis gadacemis) periodidan xelSekrulebidan gasvlamde misaRebi binis qiris
gaTvaliswinebiT.

erT-erT davaSi48 mosarCelem (fizikurma pirma) moiTxova sacxovrebeli binis aSe-
nebisa da sakuTrebaSi gadacemis mizniT sawarmosTan gaformebuli winare nasyi-
dobisa da nasyidobis xelSekrulebis Sewyveta, sawarmosaTvis miyenebuli zianisa
da miuRebeli Semosavlis dakisreba. saqalaqo sasamarTlos gadawyvetilebiT _ sar-
Celi dakmayofilda, mopasuxe sawarmos mosarCelis sasargeblod daekisra sacxov-
rebeli farTis SesaZenad gadaxdili Tanxis ukan dabruneba, aseve _ zianisa da miu-
Rebeli Semosavlis anazRaureba.

saapelacio sasamarTlos gadawyvetilebiT, mopasuxes mosarCelis sasargeblod
daekisra xelSekrulebidan gasvlis droidan sacxovrebeli farTis SesaZenad ga-
daxdili Tanxis ukan dabrunebamde am Tanxis yovelwliuri 14%-is, xelSekrulebi-
dan gasvlis droidan miuRebeli Semosavlis anazRaurebamde am Tanxis yovelwli-
uri 10%-is anazRaureba.

mopasuxem, xelSekrulebidan mosarCelis gasvlis gamo, sacxovrebeli farTis Se-
saZenad gadaxdili Tanxis ukan dabrunebis nawilSi, sakasacio saCivarze uari Tqva,
ris gamoc sakasacio sasamarTlom mopasuxis sakasacio saCivris farglebSi imsje-
la mxolod mosarCelis sasargeblod zianis anazRaurebisa da miuRebeli Semosav-
lis dakisrebis marTebulobaze.

sakasacio sasamarTlos gadawyvetilebiT _ mopasuxes mosarCelis sasargeblod da-
ekisra zianis anazRaurebis saxiT, xelSekrulebidan gasvlis droidan sacxovre-
beli farTis SesaZenad gadaxdili Tanxis ukan dabrunebamde am Tanxis yovelwliu-
ri 14%-is anazRaureba, araumetes konkretuli Tanxisa, xolo xelSekrulebiT gan-
sazRvruli binis gadacemis droidan xelSekrulebidan gasvlamde miuRebeli Se-
mosavlis saxiT konkretuli Tanxis anazRaureba. amasTan, ganisazRvra gadawyve-
tilebis aRsrulebis wesi, romlis mixedviT dadginda, rom mopasuxes, mosarCelis
sasargeblod, sasamarTlos gadawyvetilebiT mikuTvnebuli Tanxa da mosarCelis
mier mopasuxis binaze sakuTrebis ufleba daubrundes sajaro reestrSi regis-
traciis gziT erTdroulad.

sakasacio sasamarTlom miuRebeli Semosavlis anazRaurebis nawilSi gadawyveti-
leba kanonierad miiCnia da ganmarta, rom binis xelSekrulebiT gaTvaliswinebu-
lad gadacemis SemTxvevaSi, mosarCele am binas gaaqiravebda, rac savsebiT SesaZ-
leblad miiCnia sasamarTlom, radgan, Tu pirs bina sacxovreblad ar sWirdeba,
misi gaqiraveba warmoadgens uZravi qonebiT Semosavlis miRebis yvelaze far-
Tod damkvidrebul da aprobirebul formas, amitom mosarCeles SeuZlia, mo-
iTxovos is miuRebeli Semosavali, romelic mas am periodSi (anu xelSekrule-
bidan gasvlamde) binis gaqiravebis SemTxvevaSi eqneboda. binis gaqiravebiT mo-
sarCelis mier miuRebeli Semosavlis odenoba Seicvala.

sakasacio sasamarTlos daskvniT, ssk-is 352-e muxlis pirveli nawilis Sesabami-

48  sus gadawyvetileba, 14 marti, 2016, # as-945-895-2015.
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sad, xelSekrulebidan gasvlis dros warmoiSoba miRebuli Sesrulebisa da sar-
geblis dabrunebis valdebuleba.

sakasacio sasamarTlom ganmarta, rom miuRebeli Semosavali (binis qira, ro-
melsac miiRebda mosarCele da romlis anazRaurebac mopasuxes daekisra, xel-
Sekrulebebis pirobebis darRvevis gamo, xelSekrulebidan mosarCelis gas-
vlamde periodisaTvis) ar eqceva 352-e muxlis sferoSi.

sakasacio sasamarTlom miuTiTa, rom binis Sesyidvis mizniT bankidan aRebuli kre-
diti da am kreditiT sargeblobisaTvis gadasaxdeli procenti ar aris is ziani,
romelic gamowveulia xelSekrulebis SeusruleblobiT, radgan xelSekrulebis
Sesrulebis SemTxvevaSi, mosarCele miiRebda binas da ara Tanxas (susg #as-899-
845-2012, 22 noemberi, 2012 weli), Tumca im dRidan, roca mosarCele gavida xel-
Sekrulebidan, mopasuxes warmoeSva mis mimarT ukve ara binis saTanado mdgomare-
obaSi gadacemis, aramed misi Rirebulebis dabrunebis valdebuleba, romlis Ses-
rulebis SemTxvevaSi, mosarCeles, Tavis mxriv, miecemoda bankisaTvis darCenili
sakredito davalianebis dabrunebis SesaZlebloba, magram ar eZleva. Sesabamisad,
binis Rirebulebis dabrunebamde, aRniSnuli Tanxis wliuri 14% warmoadgens mo-
sarCelis zians, Tumca ara umetes im Tanxisa, romelic xelSekrulebidan gasvlis
droisaTvis gadasaxdeli hqonda mas procentis saxiT.

6.2.2.

gamoyenebuli normebi: ssk-is 103-e, 709-e, 477-e, sagadasaxado kodeqsis 75-e
muxlebi.

ganmarteba: Semosavlebis samsaxuris vebgverdis gamoyenebiT avtorizebu-
li momxmareblis mier dadasturebuli „nsafi“ qmnis im prezumfciis daSvebis
winapirobas, rom gamyidvelis valdebuleba Sewyda SesrulebiT.

gadawyvetilebis Sedegi: gauqmda ganCineba sarCelis uaryofis Taobaze da
SemZens nasyidobis safasuris gadaxda daekisra.

or mewarme subieqts Soris davaSi, mosarCelis (gamyidvelis) moTxovnas miwodebuli
sawvavis Rirebulebis anazRaureba warmoadgens.49 qveda instanciis sasamarTloebma
sarCeli ar daakmayofiles. saapelacio sasamarTlos mier mtkicebulebaTa kvlevis
standartis darRveva gaxda gadawyvetilebis miRebis safuZveli. sakasacio sasamar-
Tlom Secvala gasaCivrebuli gadawyvetilebis samarTlebrivi Sedegi da SemZens
daakisra nayidi nivTis Rirebulebis anazRaureba. sasamarTlom mopasuxis (SemZe-
nis) poziciis sapirispirod, romelic uaryofda zogadad nasyidobis xelSekrulebis
arsebobas, mopasuxis mier dadasturebuli eleqtronuli „nsafis“, aseve, SemZenis sa-
xeliT mesame piris mier xelmowerili miReba-Cabarebis aqtis safuZvelze, dadgeni-
lad miiCnia, rom SemZenma miiRo saavtomobilo sawvavi _ 1000 litri dizeli.

sasamarTlom aRniSna, rom Semosavlebis samsaxuris vebgverdis gamoyenebiT avto-
rizebulma momxmarebelma daadastura „nsafi“ (rac, keTilsindisierebis princi-
pidan gamomdinare, udavod uqmnida gamyidvels rwmenas, rom SemZeni daeTanxma
nasyidobis xelSekrulebis arsebiT pirobebs); „nsafSi“ miTiTebuli pirobebis Se-
sabamisad, nasyidobis sagnis miRebaze xeli moawera pirma, romelmac ganacxada,

49  sus gadawyvetileba, 20 ianvari, 2017, #as-793-760-2016.
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rom moqmedebs SemZenis davalebis farglebSi. am garemoebaTa erToblivi anali-
zi qmnis im prezumfciis daSvebis winapirobas, rom mesame piri SemZenis dava-
lebis farglebSi moqmedebda, romlis mimarTac ganxorcielebuli Sesrule-
biT gamyidvelis valdebuleba Sewyda, xolo sapasuxo Sesrulebis valdebuleba
warmoeSva SemZens, rac sarCelis dakmayofilebis safuZvelia.

6.2.3.

gamoyenebuli normebi: ssk-is 477-e, 198-e muxlebi.

ganmartebebi: mosarCelem ver daamtkica, Tu ra ufleba (moTxovna) gadaeca
moTxovnis damTmobisagan da mas ar aqvs safuZveli, mopasuxes saxelSekrule-
bo urTierTobidan gamomdinare wauyenos moTxovna.

gadawyvetilebis Sedegi: sarCeli uaryofil iqna moTxovnis faqtobrivi
dausabuTeblobis gamo.

mosarCelem, rogorc moTxovnis mimRebma, sarCeli aRZra meore moijaris (mewar-
mis) winaaRmdeg da am ukanasknelisagan moiTxova nasyidobis xelSekrulebidan ga-
momdinare valdebulebis Sesruleba.50 moTxovnis mimRebis mtkicebiT, mas pirvel-
ma moijarem dauTmo meore moijarisagan gayiduli nivTebis (saqonlis) miRebis sa-
fasuris moTxovnis ufleba.

gasaCivrebuli gadawyvetilebiT, xelSekrulebis Sinaarsis ganmartebisa da mow-
mis Cvenebis erToblivi analiziT, saapelacio sasamarTlom daadastura, rom moZ-
ravi nivTebis nasyidobis xelSekrulebidan gamomdinare, mosarCeles hqonda mo-
pasuxisaTvis Tanxis moTxovnis ufleba da, Sesabamisad, daakmayofila igi.

sakasacio sasamarTlos mier axali gadawyvetilebis miReba da sarCelis uaryofa
ganapiroba mxareTa da mowmis ganmartebebis, sadavo xelSekrulebis Sinaarsis gan-
sxvavebulma samarTlebrivma Sefasebam (ganmartebam). sakasacio sasamarTlom da-
askvna, rom pirvel moijaresa da meore moijares Soris ar yofila nasyidobis sa-
xelSekrulebo urTierToba, radgan, ssk-is 477-e muxlis Tanaxmad, saqmeSi arsebu-
li mtkicebulebebis safuZvelze, ar dasturdeba, rom gamyidvelma (pirvelma mo-
ijarem) gadasca (miawoda) raime saqoneli myidvels (meore moijares), Sesabamisad,
am ukanasknels ararsebuli valdebulebis ZaliT ver warmoeSoboda safasuris ga-
daxdis valdebuleba.

6.2.4.

gamoyenebuli normebi: ssk-is 477-e, 352-e, 405-e muxlebi.

ganmartebebi: samoqalaqo kodeqsis arcerTi norma ar adgens gasvlis gziT
xelSekrulebis Sewyvetis SemTxvevaSi piris davaldebulebas, Seasrulos val-
debuleba.

gadawyvetilebis Sedegi: sarCeli uaryofil iqna, vinaidan myidvels ar Se-
iZleba, daekisros nasyidobis sagnis Rirebulebis anazRaureba im pirobebSi,

50  sus gadawyvetileba, 27 ianvari, 2017, #as-455-437-2016.
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rodesac mas qoneba (nasyidobis sagani) sakuTrebaSi ar gadascemia.

mxareTa Soris gaformebuli nasyidobis xelSekrulebiT mosarCelem (gamyidveli-
mewarme) miawoda saqoneli mopasuxes (myidvels). naklis gamo myidvelma saqonlis
nawili gadaarCia da ukan daabruna. sakasacio sasamarTlos daskvniT, myidvels ar
SeiZleba, daekisros nasyidobis sagnis Rirebulebis anazRaureba im pirobebSi, ro-
desac mas qoneba (nasyidobis sagani) sakuTrebaSi ar gadascemia (ssk-is 477-e mux-
li). sasamarTlom aRniSna, rom mosarCele ZiriTadad xelSekrulebis Sesrulebis
da ara meoreuli moTxovnis warmomSob faqtebze miuTiTebs. mas sasamarTlo wesiT
ar uTxovia myidvelis davaldebuleba, miiRos nasyidobis sagani an/da miRebulad
CaiTvalos. mosarCele ar davobs mopasuxis mxridan xelSekrulebiT gaTvaliswi-
nebuli vadis darRveviT ganxorcielebuli Sesrulebis (nasyidobis sagani) misTvis
dabrunebis faqtzec.

sakasacio sasamarTlom samarTlebrivi kvalifikaciis SecvliT miiRo gadawyveti-
leba sarCelis dakmayofilebaze uaris Tqmis Taobaze51 Semdegi dasabuTebiT: pa-
latam dadasturebulad miiCnia, rom ssk-is 352-e muxlis Tanaxmad, myidveli gavi-
da xelSekrulebidan gamyidvelis mier Sesrulebis vadis darRvevis gamo da mxa-
reTa Soris ganxorcielda restitucia _ mosarCeles daubrunda vadis darRveviT
miwodebuli saqoneli. xelSekrulebidan kreditoris gasvla mosarCeles sadavo
ar gauxdia da arc imgvar faqtebze ar miuTiTebia, rasac samoqalaqo kodeqsi Ses-
rulebis gziT valdebulebis Sewyvetad ganixilavs (mag: sk-is 434-e muxliT gansaz-
Rvruli deponireba). sakasacio palatam ganmarta, rom samoqalaqo kodeqsis
arcerTi norma ar adgens gasvlis gziT xelSekrulebis Sewyvetis SemTxvevaSi
piris davaldebulebas, Seasrulos valdebuleba. kanonis sxvagvari ganmarteba
samoqalaqo brunvis stabilurobas daarRvevs da gamoiwvevs erT-erTi mxaris usa-
fuZvlo gamdidrebas. amdenad, sasamarTlom miiCnia, rom nasyidobis xelSekrule-
bis Sewyvetisa da gamyidvelis qonebrivi restituciis gamo ar arsebobs myidveli-
saTvis im saqonlis Rirebulebis dakisrebis winapiroba, romelzec mas sakuTrebis
ufleba ar gadascemia.

6.2.5.

gamoyenebuli normebi: ssk-is 477-e, 352-e, 405-e, 421-e, 423-e, 505-e, 508-e muxlebi.

ganmartebebi:

a. uZravi nivTis nasyidobis xelSekrulebis dasadebad gaformebuli bes xel-
Sekrulebac werilobiTi formiT unda daidos;

b. uZravi qonebis nasyidobis xelSekruleba, miuxedavad imisa, registrire-
bulia Tu ara igi sajaro reestrSi, warmoSobs nasyidobis momwesrigebeli
normebiT gaTvaliswinebul mxareTa ufleba-movaleobebs;

gadawyvetilebis Sedegi: sarCeli nawilobriv dakmayofilda, nawilobriv
uaryofil iqna.

saqmis fabulis mixedviT, myidvelma (mosarCelem) fizikur pirs (pirvel gamyid-
vels) uZravi qonebis SeZenis mizniT, gadasca be _ 4000 aSS dolari. uZravi qonebis

51  sus gadawyvetileba, 31 marti, 2017, #as-75-71-2017.
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5/6 nawilis mesakuTrea sawarmo (meore gamyidveli), xolo 1/6-is sawarmos damfuZ-
nebeli _ ori fizikuri piri (pirveli da mesame gamyidveli). mogvianebiT, sanotaro
wesiT gaformda sawarmos 100%-iani wilisa da uZravi qonebis nasyidobasTan dakav-
SirebiT xelSekruleba, romlis safuZvelze myidvelma, sawarmos damfuZneblebs
da uZravi qonebis TanamesakuTreebs gadasca 4600 aSS dolari. mxareTa Soris nas-
yidobis xelSekruleba ar gaformebula. mosarCelem moiTxova gamyidvelTaTvis
bes saxiT gadacemuli 8600 aSS dolaris dabruneba, im safuZvliT, rom pirvel Sem-
TxvevaSi _ daculi ar yofila bes namdvilobisTvis kanoniT gaTvaliswinebuli for-
ma, xolo, meore SemTxvevaSi, xelSekruleba gamyidvelTa braliT ar daido. mopa-
suxeTa kvalificiuri Sesageblis mixedviT, myidvels (mosarCeles) uZravi qonebis
nasyidobis xelSekrulebis darCenili Tanxa 59 000 aSS ar gadauxdia da mxareTa
Soris daido ara uZravi qonebis ganvadebiT nasyidobis xelSekruleba, aramed _
bes xelSekruleba, romelic dabrunebas ar eqvemdebareba.

saqalaqo sasamarTlos gadawyvetilebiT sarCeli srulad dakmayofilda, rac uc-
vlelad datova saapelacio sasamarTlom. sakasacio sasamarTlom gamyidvelTa
sakasacio saCivris safuZvelze Secvala davis samarTlebrivi Sedegi da ga-
dawyvetilebiT sarCeli daakmayofila gamyidvelTaTvis 4600 aSS dolaris da-
kisrebis nawilSi, xolo 4000 aSS dolaris dakisrebis nawilSi _ uaryo Semdegi
motivaciiT: sakasacio sasamarTlom Seafasa ra TiToeuli xelSekrulebis sa-
marTlebrivi buneba da samarTlebrivi Sedegebi, daaskvna, rom pirveli xel-
Sekruleba bes, xolo meore _ ganvadebiT nasyidobis xelSekrulebaa.52

sakasacio sasamarTlom ssk-is 323-e da 327.3.-e muxlebis analizis safuZvelze gan-
marta, rom uZravi nivTis gasxvisebis Sesaxeb xelSekruleba werilobiT formas
saWiroebs, sxva daTqma kanonmdeblobiT gaTvaliswinebuli ar aris, Sesabamisad,
uZravi nivTis nasyidobis xelSekrulebis dasadebad gaformebuli bes xel-
Sekrulebac werilobiTi formis unda iyos, rac gansaxilvel SemTxvevaSi _ aSka-
raa. aqedan gamomdinare, myidvelsa da pirvel gamyidvels Soris dadebuli bes xel-
Sekruleba namdvilia valdebulebiTsamarTlebrivi TvalsazrisiT. marTalia, uZ-
rav qonebaze sakuTrebis ufleba sajaro reestrSi unda daregistrirdes (ssk-is
3111-e muxli) da, winaaRmdeg SemTxvevaSi, mas mesame pirTaTvis iuridiuli Zala ar
gaaCnia, Tumca, es valdebuleba sanivTosamarTlebrivi valdebulebaa, gamiznuli
konkretuli piris sakuTrebis uflebis dadasturebisaTvis, risi Seusruleblo-
bac uZrav qonebaze werilobiT dadebul garigebas baTilad ver aqcevs.

sasamarTlom aRniSna, rom myidvelis mier uZravi qonebis SesaZenad, bes saxiT ga-
daxdili 4000 (oTxi aTasi) aSS dolariT gadaxdiT, mopasuxeebTan daido TavianT
sakuTrebad ricxuli uZravi qonebis nasyidobis xelSekruleba. myidvelma valde-
bulebiT (nasyidobis xelSekrulebiT) gaTvaliswinebuli Sesruleba, nasyidobis
darCenili Tanxis gadaxda, ver uzrunvelyo, ris gamoc be darCa mis mimRebs (ssk-is
423-e muxli).

mxareTa Soris sanotaro wesiT gaformebuli xelSekruleba, Tavisi Sinaarsis mi-
xedviT, sakasacio sasamarTlom Seafasa, rogorc gadaxdis ganvadebiT uZravi qo-
nebis nasyidobis xelSekruleba da am konteqstSi ar gaiziara qvemdgomi sasamar-
Tloebis msjeloba garigebis bundovan SinaarsTan dakavSirebiT (ssk-is 505-e mux-
li). am xelSekrulebis Tanaxmad, uZravi qonebis Sesyidvis mizniT mosarCelem mo-
pasuxeebs gadauxada 4 600 (oTi aTas eqvsasi) aSS dolari da ikisra valdebuleba,

52  sus gadawyvetileba, 21 marti, 2018, #as- 875-817-2017.
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rom darCenil Tanxas gadaixdida konkretul TariRamde.

sakasacio sasamarTlom ganmarta, Tu mxareTa Soris bes Sesaxeb ar iqneba specialu-
ri SeTanxmeba, sasamarTlo mxareTa Soris urTierTobas bed ver Seafasebs. vinaidan
myidvelma ganvadebiT nasyidobis xelSekrulebiT nakisri valdebuleba ar Seasru-
la _ ar gadaixada darCenili Tanxa, Sesabamisad, gamyidvelma uari Tqva xelSekru-
lebaze da nasyidobis sagani daibruna. sakasacio sasamarTlom daaskvna, rom imis
gaTvaliswinebiT, rom gamyidveli gavida xelSekrulebidan, radgan myidvelma da-
arRvia xelSekrulebiT nakisri valdebuleba, ssk-is 508-e, 477-e, 352-e, 405-e muxle-
bis safuZvelze, mxareTa Soris ormxrivi restitucia unda moxdes da gamyidveli
valdebulia, myidvels (mosarCeles) daubrunos nasyidobis safasuris nawili _ 4
600 aSS dolari (mopasuxeTa valdebuleba solidarulia, ssk-is 463-464-e muxlebi).

6.2.6.

gamoyenebuli normebi: ssk-is 477-e, 327-e, 429-e muxlebi, sssk-is 102-e, 105-e
muxlebi.

ganmarteba:

a. sasaqonlo zeddebuli, sajarosamarTlebrivi miznebidan gamomdinare, adas-
turebs xelSekrulebis arsebiT pirobebs;

b. rodesac valdebuli piri uaryofs Sesrulebas, negatiuri mtkicebis tvir-
Tis misTvis dakisrebis SesaZlebloba gamoiricxeba.

gadawyvetilebis Sedegi: sarCeli uaryofil iqna moTxovnis ganuxorcie-
leblobis gamo.

mewarmeebs Soris nasyidobis saxelSekrulebosamarTlebriv davaSi _ nasyidobis
safasuris dakisrebis Taobaze gamyidvelis sarCeli sakasacio sasamarTlom xan-
dazmulobis gamo uaryo.53 sasamarTlom ar gaiziara xandazmulobis vadis Sewyve-
tis Sesaxeb mosarCelis pozicia mopasuxis mier nasyidobis safasuris nawilobriv
gadaxdis gamo. sasamarTlom Seafasa ra gamyidvelis mier wardgenili mtkicebule-
ba sssk-is 105-e muxlis konteqstiT, miiCnia, rom igi movalis mxridan valdebule-
bis nawilobriv Sesrulebas ar adasturebs, dokumenti, iuridiuli sandoobis Tval-
sazrisiT, ar aris dadasturebuli raime maidentificirebeli niSniT, ar aqvs raime
damcavi niSani da uflebamosili piris xelmowera an saidentifikacio monacemi.
sasaqonlo zeddebulis safuZvelze palatam mxareTa Soris zepiri nasyidobis xel-
Sekruleba dadebulad CaTvala (sk-is 477-e muxli), romlis farglebSic mosarCe-
lem mopasuxes miawoda zeddebulSi miTiTebuli 15 590 laris saqoneli. amasTana-
ve, arc sarCelSia miTiTebuli da arc saqmis masalebiT ar dasturdeba mxareTa
SeTanxmeba miwodebuli saqonlis Rirebulebis gadaxdis wesze, ris gamoc, ssk-is
477-e muxlis me-2 nawilis Sesabamisad (myidveli movalea, gadauxados gamyid-
vels SeTanxmebuli fasi da miiRos nayidi qoneba), myidvels saqonlis miRebis-
Tanave _ 2011 wlis 12 maiss warmoeSva sazRauris gadaxdis valdebuleba, xolo gam-
yidvels _ anazRaurebis moTxovnis ufleba. man ki sarCeli sasamarTloSi 2014 wlis
13 ivniss, moTxovnis 3-wliani vadis darRveviT aRZra.

53  sus gadawyvetileba, 11 maisi, 2018, #as-1437-1357-2017.
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6.2.7.

gamoyenebuli normebi: ssk-is 405-e, 352-e muxlebi.

ganmartebebi: saxelSekrulebo valdebulebis Seusrulebloba TavisTavad
ar afuZnebs xelSekrulebidan gasvlis uflebas. Seusrulebloba garkveuli
obieqturi masStabiT unda gaizomos. zogadad, xelSekrulebidan gasvlis uf-
leba warmoiSoba, miuxedavad imisa, Tu ra tipis valdebuleba dairRva. valde-
buleba, romlis darRvevac xelSekrulebidan gasvlis safuZvels warmoadgens,
unda iyos namdvili, vadamosuli da upretenzio.

gadawyvetilebis Sedegi: sami mosarCelis sarCeli uaryofil iqna, mtkice-
bulebis ganukuTvnadobis safuZvliT.

mosarCele fizikuri pirebis (myidvelebi) mier gamyidvelis (mopasuxe sawarmo) wi-
naaRmdeg xelSekrulebidan gasulad aRiarebisa da gamyidvelis mier usafuZvlod
miRebuli Tanxis dabrunebisa da miuRebeli Semosavlis saxiT miyenebuli zianis
anazRaurebis moTxovniT warmoebul davaSi mopasuxem waradgina moTxovnis gamom-
ricxveli da ganxorcielebis Semaferxebeli (xandazmuloba) Sedaveba, rac xel-
Sekrulebidan gasvlis winapirobebis ararsebobiT, kerZod, nasyidobis sagnis uxa-
risxobis daudastureblobiTa da, Tavis mxriv, myidvelTa mxridan Tesvis Semdgom
rekomendaciebis daucvelobiT gamoixateboda.

sakasacio palatis kvlevisa da msjelobis sagania oTxive mosarCelis mxridan xel-
Sekrulebidan gasvlis uflebis gamoyenebisa da xelSekrulebis farglebSi gadax-
dili Tanxis ukan dabrunebis marTlzomiereba (ssk-is 405-e da 352-e muxlebi).

saqmis fabulis mixedviT gansaxilveli dava warmoSobilia nasyidobis samarTleb-
rivi urTierTobidan, romlis farglebSic myidvelebs gamyidvelma miawoda dad-
genili odenobiT produqcia (nasyidobis sagani), romelsac, myidvelebis mosazre-
biT, hqonda imgvari nakli/wuni, rac maT warmouSobda xelSekrulebidan gasvlis
uflebas, gamyidvels ki, piriqiT, miaCnia, rom, daudasturebelia myidvelebis mi-
er miTiTebuli garemoebebi nasyidobis sagnis pirobebTan Seusabamobis Tvalsaz-
risiT da myidvelebis miznis miuRwevloba ganapiroba ara produqciis (nasyidobis
sagani) SeTanxmebulisagan gansxvavebulma xarisxma, aramed _ myidvelebis mxridan
nasyidobis sagnis gamoyenebisTvis aucilebeli wesebis daucvelobam.

sakasacio sasamarTlos miTiTebiT, nasyidobis sagnis saTesle simindis hibridis
nimuSis laboratoriis kvlevis Sedegebis uarsayofad kasators damajerebeli Se-
daveba ar warudgenia, Tumca sakasacio saCivari nawilobriv gasaziarebelia mtki-
cebulebaTa gankuTvnadobis kuTxiT (sssk-is 393.2 muxli).

sakasacio palatam aRniSna, rom saqmeSi miwodebuli produqciis uxarisxobasa da
xelSekrulebisagan gansxvavebulobis dasadastureblad mosarCeleTa mier war-
dgenili laboratoriuli daskvna ukavSirdeba mxolod saTesle simindis „pione-
ris“ PR35F38-hibridis nimuSis gamokvlevas, romelic mxolod mesame mosarCelem
(mesame myidvelma) Seisyida srulad, xolo pirvelma mosarCelem (pirvelma myid-
velma) _ nawilobriv. gasaCivrebuli ganCinebiT ki, romliTac ucvlelad iqna da-
tovebuli pirveli instanciis sasamarTlos gadawyvetileba, xelSekrulebidan gas-
vlis winapirobebi ganxorcilebulad iqna miCneuli erTdroulad oTxive mosarCe-
lis nawilSi (ssk-is 394-e, 405-e, 352-e muxlebi), maSin, rodesac am nawilSi, simindis
Teslis uxarisxobis dasadastureblad meore da meoTxe mosarCeleebis mxridan
saTanado mtkicebulebebi ar wardgenila.
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Sesabamisad, sakasacio palatam miiCnia, rom saqmeze dadgenili faqtobrivi gare-
moebebi qmnida mxolod _ hibridis nimuSze warmoSobili xelSekrulebidan gas-
vlis uflebas, xolo danarCeni hibridis nimuSebze, xelSekrulebidan gasvlis uf-
leba warmoSobilad ar miiCneva saTanado mtkicebulebebis ararsebobis gamo. saka-
sacio sasamarTlom gadawyvetilebaSi sasamarTlo praqtikaze dayrdnobiT imsje-
la xelSekrulebidan gasvlis kanonismier safuZvlebze da samarTlebriv buneba-
ze.54

sakasacio palatis daskvniT, moTxovna sworad dakmayofilda nasyidobis xelSek-
rulebidan gasvlisa da gamyidvelisaTvis, pirveli myidvelis sasargeblod, nasyi-
dobis xelSekrulebis safasuris angariSSi gadasaxdeli 31440 laris, xolo mesame
myidvelisaTvis 16 800 laris anazRaurebis nawilSi, xolo, vinaidan, sakasacio pa-
latis mosazrebiT, hibridis danarCen nimuSebze: PR38R92 da PR35P12 ar iyo war-
moSobili xelSekrulebidan gasvlis ufleba, amitom sakasacio sasamarTlos ga-
dawyvetilebiT gauqmda Tbilisis saapelacio sasamarTlos ganCineba, romliTac
ucvlelad iqna datovebuli saqalaqo sasamarTlos gadawyvetileba nasyidobis
xelSekrulebidan gasvlisa da gamyidvelisaTvis, pirveli, meore da meoTxe myid-
velis sasargeblod, nasyidobis xelSekrulebis safasuris angariSSi Tanxis anaz-
Raurebis nawilSi da sami mosarCelis sarCeli uaryofil iqna.55

6.2.8.

gamoyenebuli normebi: ssk-is 319-e, 327-e, 477-e, 361.3, 286. 153.3 muxlebi, saja-
ro reestris Sesaxeb saqarTvelos kanonis me-2 muxlis „T“ da me-11 muxlis „e“
punqtebi.

ganmartebebi:

a. valdebulebis Sesrulebis damadasturebeli mtkicebulebis wardgena eva-
leba im pirs, romelsac valdebulebis Sesrulebas edavebian. mocemul Sem-
TxvevaSi, gamyidvelis winaSe valdebulebis Sesrulebis (nasyidobis Tanxis
gadaxdis) mtkicebis tvirTi myidvels ekisreba;

b. movalisaTvis dakisrebuli mtkicebis valdebulebis Seusrulebloba, ga-
napirobebs mis mier wardgenili sarCelis uaryofas, kreditoris fuladi
moTxovnis Sesrulebamde ki, uzrunvelyofis saSualebad gamoyenebul (dat-
virTul) uZrav nivTze unda SenarCundes warmoSobili valdebuleba (ipo-
Teka).

gadawyvetilebis Sedegi: myidvelisa da mesakuTris sarCeli uaryofil iqna
movalisaTvis dakisrebuli mtkicebis valdebulebis Seusruleblobis gamo.

pirvelma mosarCelem (sawarmom, myidvelma) da meore mosarCelem (mewarmem, mesa-
kuTrem) mopasuxe sawarmos (ipoTekaris, gamyidvel-mimwodeblis) mimarT aRZruli
sarCeliT saaRsrulebo furclis baTilad cnoba da nasyidobisa da ipoTekis xel-
Sekrulebis Sewyvetilad aRiareba moiTxoves.

54 susg-ebi #as-459-438-2015, 07 oqtomberi, 2015, #as-1003-924-2017, 01 dekemberi, 2017, #as-
1189-1119-2015, 23 marti, 2016 , #as-146-142-2016, 23 marti, 2016.

55 sus gadawyvetileba, 08 ivnisi, 2018, #as-38-38-2018.
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sarCelis mixedviT, garda imisa, rom ipoTekis xelSekruleba Sewyvetilia vadis
gasvliT, myidvelma Seasrula nasyidoba-miwodebis xelSekrulebiT nakisri val-
debuleba miwodebuli produqciisa da mowyobilobebis Rirebulebis gadaxdis Ta-
obaze, Sesabamisad, ara marto dafarulia ipoTekis xelSekrulebiT gaTvaliswine-
buli zRvruli Tanxa, aramed gadaxdilia xelSekrulebiT SeTanxmebulze metic.
notariusma ki, miuxedavad imisa, rom ipoTekis xelSekruleba Sewyvetilia, gasca
saaRsrulebo furceli ipoTekis sagnis realizaciis gziT aRsasruleblad.

moTxovnis gamomricxvel SedavebaSi mopasuxem uaryo movalisagan Sesrulebis mi-
Reba da, maSasadame, valdebulebis SesrulebiT Sewyvetilad aRiareba.

saqalaqo sasamarTlos gadawyvetilebiT, romelic ucvlelad datova saapelacio
sasamarTlom, sarCeli nawilobriv dakmayofilda, notariusis mier mopasuxis moT-
xovniT gacemuli saaRsrulebo furceli gauqmda nawilobriv ipoTekiT datvir-
Tuli qonebis sarealizaciod miqcevis nawilSi, Sewyvetilad iqna aRiarebuli meo-
re mosarCelesa da mopasuxes Soris dadebuli ipoTekis xelSekruleba. sakasacio
sasamarTlom sssk-is 393-e muxlis me-3 nawilis safuZvelze daakmayofila mopa-
suxis _ gamyidvelis sakasacio saCivari da saapelacio sasamarTlos gasaCivrebuli
gadawyvetilebis gauqmebiT miiRo axali gadawyvetileba, romliTac uaryo myidve-
lisa da mesakuTris sarCelebi.56 sakasacio sasamarTlos motivacia Semdegia:

sakasacio palatam aRniSna, rom nasyidoba-miwodebis xelSekrulebis safuZvelze
myidvelis mier miRebuli saqonlis (produqciis) Rirebulebis gamyidvelisaTvis/
mimwodeblisaTvis gadaxda ganekuTvneba faqts, romlis dadasturebis SemTxveva-
Si, SesaZlebelia, samarTlebrivad Sefasdes  kreditoris sasargeblod valdebu-
lebis SesrulebiT (Sesruleba), Sewyvetis Sesaxeb valdebulebiTi urTierToba
(ssk-is 427-e muxli).

am dromde ki, kreditoris fuladi moTxovnis Sesrulebis uzrunvelyofis saSua-
lebad gamoyenebul (datvirTul) uZrav nivTze unda SenarCundes warmoSobili
valdebuleba (ipoTeka) (ssk-is 286-e da 153.1 muxlebi; sajaro reestris Sesaxeb
saqarTvelos kanonis me-2 muxlis „T“ da me-11 muxlis „e“ punqtebi).

sasamarTlom gaiziara mopasuxe kasatoris pretenzia, ZiriTadi sadavo faqtobri-
vi garemoebis, nasyidoba-miwodebis xelSekrulebis safuZvelze myidvelis mier
miRebuli saqonlis (produqciis) Rirebulebis gamyidvelisaTvis/mimwodeblisaT-
vis gadaxdis, Sesaxeb mxareTa Soris mtkicebis tvirTis arasworad ganawilebis Ta-
obaze.

sakasacio palatam sasamarTlo praqtikaze dayrdnobiT ganmarta ra ssk-is 429-e
muxliT dadgenili valdebulebis Sesrulebis mtkicebis standarti miiCnia,
rom gansaxilvel SemTxvevaSi, faqtobrivi garemoeba miRebuli saqonlis (pro-
duqciis) Rirebulebis gamyidvelisaTvis/mimwodeblisaTvis gadaxdis Sesaxeb
myidvelis mtkicebis tvirTs warmoadgenda, romlis sadavoobis SemTxvevaSi, mxo-
lod myidvelis axsna-ganmarteba ver Sefasdeba sakmaris mtkicebulebad, rac Se-
iZleboda safuZvlad dasdeboda Sedavebuli faqtobrivi garemoebis dadasture-
bulad miCnevas da, maSasadame, sarCelis dakmayofilebas.

sakasacio sasamarTlom aRniSna, rom mosarCelis moTxovnis, nasyidoba-miwo-
debis xelSekrulebidan gamomdinare valdebulebis Sewyvetilad aRiarebisa

56 sus gadawyvetileba, 16 noemberi, 2018,  #as- 860-860-2018.
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da amave valdebulebis Sesrulebis uzrunvelsayofad gamoyenebuli sanivTo
saSualebis gauqmebis gaTvaliswinebiT, sssk-is 102-e muxlisa da ssk-is 429-e mux-
lis pirveli nawilis Sesabamisad, swored im pirs evaleba valdebulebis Sesrule-
bis damadasturebeli mtkicebulebis wardgena, romelsac valdebulebis Sesru-
lebas edavebian. mocemul SemTxvevaSi, gamyidvelis (mosarCelis) winaSe valde-
bulebis Sesrulebis (nasyidobis Tanxis gadaxdis) mtkicebis tvirTi myidvels
(mopasuxes, movales) ekisreboda, rac man ver Seasrula da ver SeZlo nasyidobis
xelSekrulebiT gaTvaliswinebuli Tanxis kreditorisaTvis gadaxdis dadastu-
reba.

sasamarTlos daskvniT, movalisaTvis dakisrebuli mtkicebis valdebulebis Se-
usrulebloba, ganapirobebs mis mier wardgenili sarCelis uaryofas. kreditoris
fuladi moTxovnis Sesrulebamde ki, uzrunvelyofis saSualebad gamoyenebul
(datvirTul) uZrav nivTze unda SenarCundes warmoSobili valdebuleba (ipoTe-
ka) (ssk-is 286-e da 153.1 muxlebi; sajaro reestris Sesaxeb saqarTvelos kano-
nis me-2 muxlis „T“ da me-11 muxlis „e“ punqtebi).

6.2.9.

gamoyenebuli normebi: ssk-is 477-e, 490-e, 492-e, ssk-is 477-e, 487-e, 491-e, 405.1-e,
352.1-e, 494.1-e, 394-e.1-e da 408.1-e muxlebi.

ganmartebebi: kanonidan gamomdinare, naklis gamovlenis SemTxvevaSi, myid-
vels SeuZlia, moiTxovos damatebiTi Sesruleba. damatebiTi Sesrulebis moT-
xovna upiratesia sxva moTxovnis uflebebTan mimarTebiT.

gadawyvetilebis Sedegi: sarCeli uaryofil iqna moTxovnis samarTlebri-
vi safuZvlis ararsebobis gamo.

mewarme subieqtebs Soris nasyidobis saxelSekrulebo samarTlebriv davaSi, sa-
dac gamyidvelis moTxovnas myidvelis mimarT nasyidobis safasuris gadaxda da,
valdebulebis Seusruleblobis gamo, pirgasamtexlos dakisreba warmoadgens, mo-
sarCelem mopasuxes xarisxobrivi naklis mqone gvarovnuli nivTi gadasca, ris Ta-
obazec, myidvelma gamyidvels warudgina pretenzia da moiTxova damatebiTi Ses-
ruleba, rac, ssk-is 490-e muxlis pirveli nawilis safuZvelze, gulisxmobda nasyi-
dobis sagnis Secvlas. dadgenilia, rom mosarCeles nakliani produqciis nacvlad,
mopasuxisaTvis axali produqcia ar miuwodebia. sarCeli qveda instanciis sasa-
marTloebma daakmayofiles mxolod im gansxvavebiT, rom saapelacio sasamarTlom
Seamcira saqalaqo sasamarTlos mier dakisrebuli pirgasamtexlo. sakasacio sasa-
marTlom gadawyvetilebiT uaryo sarCeli saapelacio sasamarTlos mier faqtob-
rivi garemoebebis arasworad Sefasebis gamo.57

sakasacio palatam ganmarta, rom, kanonidan gamomdinare naklis gamovlenis Sem-
TxvevaSi, myidvels SeuZlia, moiTxovos damatebiTi Sesruleba (ssk-is 490-e mux-
lis pirveli nawilis mixedviT, Tu gayiduli nivTi naklis mqonea da sakiTxi ukav-
Sirdeba gvarovnul nivTs, gamyidvelma unda Secvalos es nivTi saamisod aucile-
beli vadiT). damatebiTi Sesrulebis moTxovna upiratesia sxva moTxovnis ufle-
bebTan mimarTebiT (igulisxmeba ssk-is 477-e da 492-e muxlebi _ fasis Semcireba,

57 sus gadawyvetileba, 19 dekemberi, 2018, #as-940-2018.
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ssk-is 477-e, 487-e, 491-e, 405.1-e da 352.1-e muxlebi _ xelSekrulebidan gasvla, 477-e,
494.1-e, 394-e.1-e da 408.1-e muxlebi _ zianis anazRaureba), radganac, konkretul
SemTxvevaSi, myidvelma gamyidvels Sesrulebulis axliT Secvla mosTxova, ssk-is
492-e muxliT gaTvaliswinebuli nasyidobis safasuris Semcirebis moTxovnis uf-
lebas ver gamoiyenebda.

palatam ssk-is 490-e muxlis pirveli nawilis danawesis gaTvaliswinebiT aRniSna,
rodesac nasyidobis sagans naklebxarisxiani gvarovnuli nivTi warmoadgens, gam-
yidvelis valdebuleba ara misi gamosworeba, aramed misi axliT Secvlaa. amdenad,
nakliani gvarovnuli nivTis nasyidobisas, myidvelis mxridan nasyidobis safasu-
ris Semcireba imdeniT, ramdenic saWiroa naklis gamosasworeblad, azrs moklebu-
lia, vinaidan nakliani gvarovnuli nivTi mTlianad Secvlas eqvemdebareba.

sasamarTlos azriT, vinaidan, mopasuxis moTxovnis miuxedavad, mosarCelem uxa-
risxo nivTi ar Secvala xarisxianiT, sakasacio palatam miiCnia, rom mosarCeles
da, aqedan gamomdinare, mopasuxes nakliani nivTis (romelic Secvlas eqvemdeba-
reba) safasuris gadaxdis valdebuleba ar warmoeSoba, Sesabamisad, usafuZvloa
sasarCelo moTxovna aRniSnuli safasuris vadagadacilebisaTvis pirgasamtexlos
dakisrebis Taobaze.

6.2.10.

gamoyenebuli normebi: ssk-is 477-e, 352-359-e, 398-399-e muxlebi.

ganmartebebi:

a. valdebulebiTi samarTali erTmaneTisagan ganasxvavebs xelSekrulebis Sew-
yvetis, xelSekrulebidan gasvlisa da moSlis institutebs, romelTa Soris
umTavresi sxvaoba mxareTa postsaxelSekrulebo mdgomareobaa.

a.a. xelSekrulebis/valdebulebis Sewyvetis umTavresi niSani isaa, rom mxa-
reebi inarCuneben miRebul sikeTes;

a.b. xelSekrulebidan gasvlisas, Sewyvetisagan gansxvavebiT, kanoni iTva-
liswinebs mxareTa restituciis SesaZleblobas;

a.g. xelSekrulebis moSlas, samoqalaqo kodeqsis im normaTa analizis sa-
fuZvelze, romlebic xsenebul sakiTxs agvarebs, xelSekrulebidan gas-
vlis samarTlebrivi datvirTva aqvs da ukavSirdeba ssk-is 352-e mux-
liT gaTvaliswinebul Sedegebs _ pirTa restitucias.

gadawyvetilebis Sedegi: sarCeli dakmayofilda, myidvels daekisra nasyi-
dobis sagnis safasuris Rirebulebis anazRaureba.

mewarmeebs Soris nasyidobis saxelSekrulebo samarTlebriv davaSi, gamyidvelma
moiTxova myidvelis mier miuRebeli nasyidobis sagnis _ saqonlis nawilis safasu-
ris dakisreba am ukanasknelisaTvis. saqalaqo sasamarTlom sarCeli daakmayofi-
la. sakasacio sasamarTlom gaauqma saapelacio sasamarTlos gadawyvetileba sar-
Celis uaryofis Sesaxeb da axali gadawyvetilebiT _ sarCeli daakmayofila.58

58 sus gadawyvetileba, 19 aprili, 2019, #as-1076-996-2017.



80 www.supremecourt.ge

sakasacio sasamarTlom sarCelis fabulaze dayrdnobiT aRniSna, rom mosarCeles
surs, miiRos imdeni Tanxa, rac mas mopasuxis mier valdebulebis Sesrulebis Sem-
TxvevaSi gadaecemoda, Tanxis anazRaurebis winapirobad ki, mxare myidvelis mxri-
dan saqonlis miRebaze uars miiCnevs. sasamarTlos miTiTebiT, marTalia, mosarCe-
le moTxovnis safuZvlad valdebulebis darRveviT gamowveuli zianis anazRau-
rebas moiazrebs (sk-is 394-e, 408.1, 411-e, 412-e muxlebi), Tumca Tanxis moTxovnas
mopasuxe ZiriTadad im arguments upirispirebs, rom man xelSekrulebiT gansaz-
Rvra SesaZeni saqonlis savaraudo moculoba saWiroebis mixedviT. misi ganmarte-
biT, swored amas emsaxureboda xelSekrulebis daTqma miwodebis wesTan dakavSi-
rebiT (moTxovnis safuZvelze gadaecemoda mopasuxes nasyidobis sagani).

davis faqtobriv garemoebebTan dakavSirebiT mxareTa mier gamoTqmuli pozicie-
bis gaTvaliswinebiT, sakasacio sasamarTlom miiCnia, rom kreditori iTxovs
xelSekrulebis Sesrulebas (e.w. pirveladi moTxovna) da ara movalis qmede-
biT gamowveuli zianis anazRaurebas (e.w. meoreuli moTxovna). am mxriv mosar-
Celis samarTlebrivi pozicia dausabuTebelia, Tumca es ver gaxdeba sarCelis uar-
yofis safuZveli. sasamarTlos amgvari midgoma, gamomdinareobs erTgvarovani
praqtikidan, romlis Tanaxmadac, moTxovnis safuZvlis gansazRvra sasamarTlos
prerogativaa da mxaris mier sarCelis damfuZnebel normad kanonis ama Tu im dana-
wesis miTiTeba ar aris gadawyvetilebis miRebis procesSi sasamarTlosaTvis xe-
lisSemSleli. samarTalSi damkvidrebuli principi _ „jura novit curia“ (sasamarTlom
icis kanoni) sakasacio sasamarTlos araerT gadawyvetilebaSia asaxuli (praqtikis
TvalsazrisiT _ mravalTa Soris ix. susg-egebi: #as-1170-1125-2016, 13 ivnisi,
2017 weli; #as-877-825-2010, 28 dekemberi, 2010 weli, aseve, sus didi palatis
gadawyvetileba #as-664-635-2016, 2 marti, 2017 weli).

sakasacio sasamarTlos ganmartebiT, nasyidobis xelSekrulebis konsesualuri bu-
nebidan gamomdinare, igi dadebulad miiCneva mxareTa mier xelSekrulebis arse-
biT pirobebze SeTanxmebis miRwevis momentidan da relatiur, iuridiul Zalas
iZens, kerZod, mxareebs SeTanxmebis momentidanve warmoeSobaT urTierTmoTxov-
nebi. mocemul SemTxvevaSi, qvemdgomma sasamarTlom daadgina, rom myidveli gavi-
da xelSekrulebidan da nasyidobis sagani darCa gamyidvelTan, romlis specifi-
kuri bunebis miuxedavad, igi SeiZleba, realizacias daeqvemdebaros da es garemo-
eba gamoricxavs zianis arsebobas. sakasacio sasamarTlom uaryo gasaCivrebu-
li gadawyvetilebis daskvna xelSekrulebis moSlis Taobaze da aRniSna, rom
valdebulebiTi samarTali erTmaneTisagan ganasxvavebs xelSekrulebis Sewyvetis,
xelSekrulebidan gasvlisa da moSlis institutebs, romelTa Soris umTavresi sxva-
oba mxareTa postsaxelSekrulebo mdgomareobaa. xelSekrulebis/valdebulebis
Sewyvetis umTavresi niSani isaa, rom mxareebi inarCuneben miRebul sikeTes, maga-
liTad, valdebulebis Sewyvetis safuZvlebi SeiZleba, iyos kreditoris sasar-
geblod Sesruleba an sxva Sesruleba (dawvrilebiT ix. sk-is 427-e-454-e muxlebi).
rac Seexeba xelSekrulebidan gasvlas, Sewyvetisagan gansxvavebiT, am dros kano-
ni iTvaliswinebs mxareTa restituciis SesaZleblobas (ix. sk-is 352-e-359-e mux-
lebi) da xelSekrulebidan gasvlis Sedegebis misaRwevad savaldebuloa gasvlis
winapirobebis Semowmeba (movalis mxridan nakisri valdebulebis braleuli
darRveva). sasamarTlom aRniSna, rom xelSekrulebidan gasvla, zemoxsenebuli
samarTlebrivi konstruqciis garda, SesaZlebelia im SemTxvevaSic, rodesac aSka-
raa Secvlili garemoebebi. aseT dros gasvla dasaSvebia ara movalis mxridan val-
debulebis braleuli darRvevis, aramed ssk-is 398-e muxlis winapirobebis arse-
bobisas, Secvlili garemoebebis pirobebSi kanonismieri moTxovnaa, rom mxareebma
cadon xelSekrulebis misadageba am garemoebebisadmi da, Tuki misadageba SeuZ-
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lebeli aRmoCndeba, mxareebs ufleba aqvT, gavidnen xelSekrulebidan (sk-is 398.3
muxli). xelSekrulebidan gasvlis sakiTxze msjelobisas, ra safuZvliTac ar un-
da xdebodes, Sesamowmebelia, xom ar arsebobs gasvlis gamomricxveli winapirobe-
bi (romelTa CamonaTvali mocemulia Tavad materialur kanonmdeblobaSi, ma-
galiTad, sk-is 358-e, 442-e-447-e muxlebi, aseve, 316.2 muxli da sxva). rac Seexe-
ba xelSekrulebis moSlas, samoqalaqo kodeqsis im normaTa analizi, romle-
bic xsenebul sakiTxs awesrigebs, mas xelSekrulebidan gasvlis samarTlebri-
vi datvirTvis daskvnis safuZvels uqmnis (moSlis institutis realizacia Ta-
visTavad ukavSirdeba sk-is 352-e muxliT gaTvaliswinebul Sedegebs _ pirTa
restitucias, ix mag: sk-is 491-e, 492-e muxlebi da sxva).

sasamarTlom udavod miiCnia, rom mosarCeles valdebuleba ar daurRvevia, man
xelSekrulebiT gaTvaliswinebuli odenobiT SeiZina nasyidobis sagani da vadis
dacviT SesTavaza mopasuxes misi miReba, myidvelma nasyidobis sagani nawilobriv
miiRo kidec, Tumca darCenili nawilis miRebaze uari ganacxada. am ukanasknels
arc SesagebelSi miuTiTebia da arc saqmis masalebiT ar aris dadgenili imgvari
winapirobebi, romlebic sasamarTlos daskvnas gamoataninebda, rom nasyidobis xel-
Sekruleba moiSala, ufro metic, is faqti, rom gamyidvels nasyidobis sagani myid-
velisaTvis daTqmul vadaSi etapobrivad unda miewodebina, ar SeiZleba, Sefasdes
mxareTa grZelvadian urTierTobad (mag: qiravnoba, ijara da sxva), Tumca, sapiris-
piro viTarebaSic ki, myidvels ar miuTiTebia imgvar garemoebebze, romlebic ssk-
is 399-e muxlis miznebisaTvis miiCneva grZelvadian valdebulebiT urTierToba-
ze uaris Tqmis pativsadeb mizezad.

zemoT miTiTebulidan gamomdinare, sakasacio palatam daaskvna, rom mxareTa So-
ris dadebuli nasyidobis xelSekruleba namdvilia da ar arsebobs misi moSlilad
miCnevis safuZveli.

sasamarTlom xelSekrulebis iuridiuli Zalmosilebis pirobebSi mosarCelis moT-
xovnis samarTlebriv safuZvelad ssk-is 477-e muxlis me-2 nawili miiCnia, romelic
gamyidvelis uflebadamcavi normaa da adgens myidvelis valdebulebas, miiRos
saqoneli da gadaixados fasi. sasamarTlom miuTiTa, rom, marTalia, mosarCele ara
saqonlis miRebis davaldebulebas aramed, mxolod fasis anazRaurebas moiTxovs
da, sssk-is 248-e muxlis Tanaxmad, sasamarTlo am farglebs ver gascdeba, Tumca es
garemoeba mopasuxis mdgomareobas ar gaauaresebs, radganac, ssk-is 477-e muxlis
pirveli nawilis Sesabamisad, mas ar daukargavs ufleba, gamyidvels mosTxovos
qonebis gadacema.

6.2.11.

gamoyenebuli normebi: ssk-is 477-e, 491-e muxlebi.

ganmarteba: Semsyidvelma sarCelze Sesageblis wardgeniT, sadac aRniSnav-
da, rom saerTod ar miuRia mosavali, uaryo nasyidobis safasuris gadaxda,
riTac uari Tqva xelSekrulebaze.

dabrunebis motivacia: dasadgenia faqtobrivi garemoebebi, kerZod, gasar-
kvevia saTesle simindis igiveoba (identoba) drois TvalsazrisiT da savege-
tacio qoTnebSi momzadebuli niadagis msgavseba im niadagsa da pirobebTan,
romelic, Cveulebriv, konkretuli specifikaciis saTesle masalis aRmoce-
nebas ukavSirdeba.
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sawarmom (gamyidveli) sarCeli aRZra Semsyidvelis winaaRmdeg da moiTxova mopa-
suxisaTvis simindis Teslis nasyidobis safasuris dakisreba.

saqalaqo sasamarTlos gadawyvetilebiT, romelic ucvlelad datova saapelacio
sasamarTlom, sarCeli ar dakmayofilda. sakasacio sasamarTlom daakmayofila gam-
yidvelis sakasacio saCivari da daabruna ra saqme xelaxla gansaxilvelad saapela-
cio sasamarTloSi,59 sadavo samarTalurTierTobis samarTlebrivi Sefasebisas, yu-
radReba gaamaxvila, rom kreditorma (mosarCelem, gamyidvelma) nasyidobis sagnis
gadacemis Semdeg, moiTxova Sesruleba, xolo Semdeg, sarCelis aRZvriT, gavida
xelSekrulebidan. sagulisxmoa, rom mopasuxes (myidvels), nivTis naklis gamo, ar
mouTxovia xelSekrulebis moSla ssk-is 352-e muxlis safuZvelze (ssk-is 491-e mux-
li), arc moTxovnaTa gaqviTva an nivTis gamocvla. Semsyidvelma sarCelze Sesageb-
lis wardgeniT, sadac aRniSnavda, rom saerTod ar miuRia mosavali, uaryo nasyi-
dobis safasuris gadaxda, riTac man uari Tqva xelSekrulebaze.

sakasacio sasamarTlom Seafasa ra saqmis masalebSi wardgenili mtkicebuleba-la-
boratoriuli daskvna (romlis mixedviT _ „laboratoriul pirobebSi warmodge-
nili Teslis garkveuli nawili CaiTesa savegetacio qoTnebSi momzadebul niadagSi
da marcvlis 8% aRmocenda“), aRniSna, rom masSi miTiTebuli msjelobiT, ar dgin-
deba, savegetacio qoTnebSi momzadebuli niadagi aris Tu ara konkretuli sasi-
minde Teslis aRmocenebisaTvis Sesatyvisi is bunebrivi garemo da pirobebi, rome-
lic daadasturebda, rom saTesle masala gamoyenebulia identur niadagsa da pi-
robebSi, romelic, Cveulebriv, konkretuli specifikaciis saTesle masalis aR-
mocenebas ukavSirdeba; aseve, daudgenelia, laboratoriuli analizis SedegebiT,
qoTnebSi aRmocenebuli simindis marcvlis 8% adasturebs Tu ara, rom saTesle
jiSis masalis bunebriv garemoSi daTesviT, marcvali ufro meti an naklebi pro-
centiT aRmocendeboda. am faqtebis kvlevisa da dadgenis kompetencia scildeba
sakasacio sasamarTlos uflebamosilebas, Tumca sasamarTlos mniSvnelovnad mi-
aCnia konkretuli faqtebis dadgena, raTa Sefasdes, saerTod miiRo Tu ara Sem-
syidvelma mosavali SeZenili sasiminde masaliT.

kasatoris (gamyidvelis) pretenziidan gamomdinare, rom laboratoriuli anali-
zisaTvis saTesle masala gadacemulia 2013 wels, maSin, rodesac 2011 wels unda
daTesiliyo mosavali, sakasacio sasamarTlom miiCnia, rom dasadgenia, 2013 wels
sakvlevad gamoyenebuli saTesle masala identuri iyo Tu ara 2011 wels gayiduli
sasiminde marcvlis bunebrivi Tvisebebisa, drois garkveuli periodis gasvlam
imoqmeda Tu ara sakvlev masalaze. miTiTebuli faqtebis kvleva da dadgena utyu-
ar da damajerebel mtkicebulebebs Seqmnis, romelTa gareSe SeuZlebelia sadavo
samarTalurTierTobis Sefaseba da Sesabamisi daskvnis gamotana.

6.2.12.

gamoyenebuli normebi: ssk-is me-8 muxlis me-3 nawili, 115-e, 477-e muxlebi,
ganmarteba: Semsyidvelis mier xelSekrulebis vadis darRveviT saqonlis mi-
Rebis safuZvlis, aseve, dawunebuli saqonlis 6-7 Tvis gasvlis Semdeg dabru-
nebis motivis garkveva mniSvnelovania samoqalaqo brunvaSi mxareTa keTil-
sindisieri moqmedebis, samoqalaqo uflebaTa borotad gamoyenebis aridebis
TvalsazrisiT.

59 sus ganCineba, 15 ianvari, 2016, #as-777-734-2015.
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dabrunebis dasabuTeba: gadawyvetilebis dasabuTeba imdenad arasrulia,
rom misi samarTlebrivi safuZvlianobis Semowmeba SeuZlebelia. sssk-is 412-e
muxlis pirveli nawilis „b“ qvepuqti, 394-e muxlis „e1“ qvepunqti.

sawarmom sarCeli aRZra saministros winaaRmdeg da moiTxova nasyidobis xelSek-
rulebiT nakisri valdebulebis Sesrulebulad aRiareba da mopasuxis davalde-
buleba, mieRo xelSekrulebiT gaTvaliswinebuli produqcia 904 erTeul saqo-
nelze.

saqalaqo sasamarTlos gadawyvetilebiT, sawarmos sarCeli nawilobriv dakmayo-
filda, aRiarebul iqna mosarCelis mier xelSekrulebiT nakisri valdebulebis
Sesrulebis faqti 564 erTeuli saqonlis miwodebis nawilSi, imave xelSekrulebi-
dan gamomdinare, 7 596 erTeuli saqonlis miRebaze saministros davaldebulebis
Taobaze mosarCelis moTxovna ar dakmayofilda.

saapelacio sasamarTlos gadawyvetilebiT sawarmos saapelacio saCivari ar dakma-
yofilda, xolo saministros saapelacio saCivari dakmayofilda. gauqmda gasaCiv-
rebuli gadawyvetileba sarCelis dakmayofilebis nawilSi da, am nawilSi, miRebul
iqna axali gadawyvetileba. ar dakmayofilda sawarmos moTxovna, romliTac iT-
xovda, aRiarebuliyo mis mier xelSekrulebiT nakisri valdebulebebis Sesrule-
bis faqti, 564 erTeul saqonelze. danarCen nawilSi gasaCivrebuli gadawyvetile-
ba darCa ucvlelad.

sakasacio sasamarTlom sawarmos sakasacio saCivris ganxilvisas miiCnia, rom mxa-
reTa Soris arsebuli SeTanxmeba gamomdinareobs nasyidobis xelSekrulebidan,
romlis sagania moZravi nivTi da misi miwodebis valdebuleba ekisreba sawarmos.
mxareTa Soris arsebuli SeTanxmebidan gamomdinare, mimwodeblis mier saqonlis
gadacema da Semsyidvelis mier misi Cabarebis wesic ganisazRvra konkretul va-
diT.

sakasacio sasamarTlos azriT, dazustebuli sakasacio saCivris farglebSi dama-
tebiT kvlevasa da dasabuTebas saWiroebs mxareTa ufleba-movaleobebi, maT So-
ris _ gaformebuli xelSekrulebis konteqstiT, mxolod gasaCivrebuli gadawyve-
tilebis sarezolucio nawilis me-4 punqtTan dakavSirebiT, romelic exeba sami-
nistros mier 39 280.90 laris saqonlis miRebas. gasarkvevia, xelSekrulebis vadis
darRveviT, ra safuZvliT miiRo Semsyidvelma saqoneli, aseve, ram ganapiroba da-
wunebuli saqonlis dabruneba 6-7 Tvis gasvlis Semdeg. aRniSnuli sakiTxi mniSvne-
lovania ssk-is me-8 muxlis me-3 nawilisa da 115-e muxlis gaTvaliswinebiT, samoqa-
laqo brunvaSi mxareTa keTilsindisieri moqmedebis, samoqalaqo uflebaTa boro-
tad gamoyenebis aridebis TvalsazrisiT, aseve, Sesafasebelia, saqonlis miwode-
bis aqtebze konkretuli rekvizitebis ararseboba Tu monacemebis miuTiTebloba,
ramdenad SeiZleba, daedos safuZvlad valdebulebis Sesrulebulad aRiarebis
uaryofas im pirobebSi, rodesac dadgenilia, rom mxareTa Soris saqmis ganxilvis
arcerT etapze aqtebze xelmomwer pirTa uflebamosileba sadavo ar gamxdara.

zemoT aRniSnulidan gamomdinare, sakasacio sasamarTlom gaauqma gadawyvetile-
ba da saqme xelaxla gansaxilvelad daabruna saapelacio sasamarTloSi, sssk-is
412-e muxlis pirveli nawilis „b“ qvepunqtis safuZvelze, gadawyvetilebis ara-
sakmarisi iuridiuli dasabuTebulobis gamo.60

60  sus ganCineba, 21 marti, 2016,  #as-992-936-2015.
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6.2.13.

gamoyenebuli normebi: ssk-is 477-e, 394.1.-e. 408.1.-e, 409-e muxlebi.

ganmarteba: mosarCeleebis mier moxmarebuli elenergiis gadaxdis valde-
bulebis darRveva mopasuxes ar aZlevda uflebas, saTanado winapirobebis ar-
sebobis gareSe TviTdaxmarebis gziT (ssk-is 118-e muxli) mxarisaTvis elener-
giis miwodeba Seewyvita. mas ufleba hqonda, Sesrulebis (davalianebis dafar-
vis) moTxovniT (pirveladi moTxovna) sasamarTlosaTvis miemarTa.

dabrunebis dasabuTeba: saapelacio sasamarTlom mxareebs Soris araswo-
rad gaanawila mtkicebis tvirTi da mcdarad Seafasa saqmeze dadgenili faq-
tobrivi garemoebebi, ramac samarTlebrivad dausabuTebeli daskvnebi gana-
piroba.

eleqtroenergiis miwodebis Sewyvetis gamo, materialuri da moraluri zianis anaz-
Raurebis moTxovniT, mewarmis winaaRmdeg aRZrul davaSi mopasuxe moTxovnis ga-
momricxveli SesagebliT miuTiTebda sasarCelo moTxovnis usafuZvlobaze im mo-
tiviT, rom mosarCeleebs eleqtroenergiis miwodeba SeuwydaT davalianebis ga-
mo, radganac abonenti valdebuli iyo, dadgenili vadiT gadaexada moxmarebuli
eleqtroenergiis safasuri, winaaRmdeg SemTxvevaSi, nebismier mimwodebels Se-
uZlia, momxmarebels produqciis miwodeba Seuwyvitos. sakasacio sasamarTlom ga-
auqma ra sarCelis uaryofis Sesaxeb saapelacio sasamarTlos gadawyvetileba, saq-
me daabruna xelaxla gansaxilvelad61 Semdegi motivaciiT: sasamarTlos ganmarte-
biT, mosarCeleebis mxridan moxmarebuli elenergiis gadaxdis valdebulebis dar-
Rveva mopasuxes ar aZlevda uflebas, saTanado winapirobebis arsebobis gareSe
TviTdaxmarebis gziT (ssk-is 118-e muxli) mxarisaTvis elenergiis miwodeba Seew-
yvita. mas ufleba hqonda, Sesrulebis (davalianebis dafarvis) moTxovniT (pirve-
ladi moTxovna) sasamarTlosaTvis miemarTa. is faqti, rom mopasuxem saxelSek-
rulebo valdebuleba daarRvia (marTlsawinaaRmdego moqmedeba) mosarCele-
ebma daamtkices, maT miuTiTes darRvevis Sedegad warmoSobil ziansa da mis
odenobazec, romlis Semdegac mtkicebis tvirTi mopasuxeze gadavida da swo-
red am ukanasknels evaleboda ssk-is 494-e muxlisa da 394-e muxlis pirveli
nawilebiT gaTvaliswinebuli pasuxismgeblobis gamomricxveli garemoebebis
damtkiceba.

sakasacio sasamarTlom ar gaiziara saapelacio sasamarTlos daskvna, rom genera-
toris xarjis gaReba damqiravebels evaleboda da aRniSna, vinaidan sadavo peri-
odSi mopasuxem marTlsawinaaRmdegod Seuwyvita mosarCeleebs generatoriT ga-
momuSavebuli eleqtroenergia, romlis sawvavis xarjis gaRebac damqiraveblis
valdebulebas ar warmoadgenda, moqmedebs prezumfcia, rom generators sawvaviT
uzrunvelyofdnen mosarCeleebi da am prezumfciis uaryofis mtkicebis tvirTi
mopasuxes ekisreba, rac gulisxmobs mopasuxis mier mtkicebas _ generatori sawva-
viT ara mosarCeleebma, aramed sxva pirebma moamarages. sasamarTloebma saTana-
dod ar gamoikvlies, generatori ramden eleqtroenergias gamoimuSavebda yovel-
dRiurad sadavo periodSi. sakasacio palatam miiCnia, rom saapelacio sasamarTlom
mxareebs Soris arasworad gaanawila mtkicebis tvirTi da mcdarad Seafasa saqme-
ze dadgenili faqtobrivi garemoebebi, ramac samarTlebrivad dausabuTebeli das-
kvnebi ganapiroba.

61  sus ganCineba, 12 ianvari, 2018, #as-1002-923-2017.
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6.2.14.

gamoyenebuli normebi: ssk-is 128-130, 144-e, 341-e muxlebi.

ganmarteba: valis arsebobis aRiarebis xelSekrulebis Tavisebureba swored
isaa, rom masSi valdebulebis Sesrulebis mzaoba ikveTeba.

dabrunebis safuZveli: gadawyvetileba kanonis darRveviTaa miRebuli, vi-
naidan gadawyvetilebis dasabuTeba imdenad arasrulia, rom misi samarTleb-
rivi safuZvlianobis Semowmeba SeuZlebelia.

mimwodebelsa da abonents Soris gaformebuli xelSekrulebiT, abonents 96 Tve-
ze gadaunawilda eleqtroenergiis gadauxdelobiT warmoSobili davalianeba, Tve-
Si garkveuli Tanxis gadaxdis pirobiT. mosarCelem (mimwodebelma) mopasuxis (abo-
nentis) winaaRmdeg davalianebis gadaxdevinebis moTxovniT aRZrul sarCelSi aR-
niSna, rom mxareTa SeTanxmeba warmoadgenda valis restruqturizaciis xelSek-
rulebas. saqalaqo sasamarTlos gadawyvetilebiT, romelic ucvlelad datova sa-
apelacio sasamarTlom, sarCeli ar dakmayofilda moTxovnis xandazmulobis gamo.

sakasacio sasamarTlom aRniSna, rom, vinaidan davis gadawyveta dakavSirebulia
davalianebis moTxovnis xandazmulobis sakiTxis swor gadawyvetasTan, sakasacio
saCivari nawilobriv unda dakmayofildes da saqme xelaxla gansaxilvelad daub-
rundes saapelacio sasamarTlos.62

saqmeSi mosarCelis mier sakasacio Sedaveba (pretenzia) wardgenilia swored ssk-
is 341-e muxlisa da 144-e muxlis araswori ganmartebisa da gamoyenebis Tvalsazri-
siT. misi mtkicebiT, sadavo davalianeba warmoadgenda restruqturizaciis xel-
SekrulebiT aRiarebuli davalianebidan gadauxdel nawils, razedac samwliani xan-
dazmulobis vadis dena ssk-is 144 da 341-e muxlis normatili SinaarsiT Sewyveti-
li iyo.

sakasacio sasamarTlom miuTiTa, rom saqmis xelaxla ganxilvisas saapelacio
palatam jerovnad unda gamoikvlios mxareTa Soris SeTanxmebis iuridiuli
Sinaarsi, misi samarTlebrivi Sedegi valis arsebobis aRiarebis xelSekrule-
bis ssk-is 341-e muxlis kvalifikaciis vargis safuZvlad. agreTve, Seamowmos
ssk-is 144-e muxlis wanamZRvrebi. am mizniT, gamosakvlevia eleqtroenergiis gada-
uxdelobiT warmoSobili davalianebis gadanawileba ra samarTlebrivi dat-
virTvis mqonea, ramdenad SeiZleba, igi iqces saxelSekrulebo TviTboWvis qme-
diT meqanizmad im pirobebSi, rodesac abonenti damokidebulia mimwodebelze sa-
marTlebrivi urTierTobis specifikuri xasiaTis (elenergiis miwodeba) gaTvalis-
winebiT. Sesabamisad, saapelacio palatam unda imsjelos, warmoadgens Tu ara sa-
davo SeTanxmeba ssk-is 341-e muxlis samarTlebrivi wanamZRvrebisa da normatiu-
li Sinaarsis gaTvaliswinebiT, valis arsebobis aRiarebas.

sakasacio sasamarTlom yuradReba gaamaxvila ssk-is 341-e muxlis normatiuli Si-
naarsis ganmartebis sakiTxze dadgenil stabilur sasamarTlo praqtikaze, rom-
lis mixedviT _ „valis aRiarebis xelSekruleba Tavisi SinaarsiTa da gamoxatvis
formiT SeiZleba iyos sxvadasxva, kerZod, konstituciuri an deklaraciuli xasi-
aTis. konstituciuri xasiaTis valis arsebobis aRiarebiT axali xelSekruleba ide-
ba, rac imas niSnavs, rom valis aRiarebis xelSekrulebiT dgindeba axali damouki-
debeli valdebulebiTsamarTlebrivi urTierToba, warmoiSoba axali moTxovna,

62 sus ganCineba, 10 noemberi, 2017, #as-791-740-2017.
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miuxedavad Zveli valdebulebiTsamarTlebrivi urTierTobis arsebobisa Tu nam-
dvilobisa. axali valdebulebiTsamarTlebrivi urTierTobis samarTlebrivi Za-
la ar aris damokidebuli Zveli aseTive urTierTobis samarTlebriv Zalasa Tu
Sinaarsze. swored aRniSnuli saxis valis arsebobis aRiarebas iTvaliswinebs ssk-
is 341-e muxlis pirveli nawili. valis arsebobis aRiareba, rogorc valdebulebis
arsebobis damoukidebeli komponenti, xelwerilis Sinaarsidan unda momdinare-
obdes, kerZod, xelweriliT piri unda aRiarebdes garkveul valdebulebiTsamar-
Tlebrivi urTierTobis arsebobas da kisrulobdes misi Sesrulebis valdebule-
bas. valis arsebobis aRiarebis xelSekrulebis Tavisebureba swored isaa, rom mas-
Si valdebulebis Sesrulebis mzaoba ikveTeba (susg #as-839-890-2011, 08.11.2011w.;
#as-226-213-2015, 18 maisi, 2015w.; #as-226-213-2015, 18 maisi, 2015).

6.2.15.

gamoyenebuli normebi: sagadasaxado kodeqsis 136.4.-e, 286-e muxlebi.

ganmarteba: sasaqonlo zednadebi aris saqonlis transportirebisaTvis au-
cilebeli da miwodebis damadasturebeli dokumenti, romelic asaxavs miwo-
debuli saqonlis odenobasa da mis fass.

dabrunebis safuZveli: saqmis garemoebebi saproceso normebis iseTi dar-
RveviTaa dadgenili, rom am darRvevebis Sedegad saqmeze araswori gadawyve-
tileba iqna gamotanili da saWiroa mtkicebulebaTa damatebiTi gamokvleva.

saqalaqo sasamarTlos gadawyvetilebiT, nasyidobis xelSekrulebidan gamomdi-
nare, gamyidvelis _ sawarmos (mosarCelis) moTxovna myidvelis (mopasuxis) mimarT
dakmayofilda, saapelacio sasamarTlom axali gadawyvetilebiT sarCeli uaryo im
safuZvliT, rom mosarCelem ver uzrunvelyo Sesabamisi mtkicebulebebis wardge-
nis gziT misi mtkicebis saganSi Semavali garemoebebis _ mopasuxesTan nasyidobis
xelSekrulebis dadebisa da am xelSekrulebidan gamomdinare mopasuxis valde-
bulebis arsebobis Taobaze. amdenad, ar arsebobda sawarmos sarCelis dakmayofi-
lebisa da mopasuxisaTvis nasyidobis safasuris dakisrebis samarTlebrivi safuZ-
veli. sakasacio sasamarTlom daakmayofila mosarCelis sakasacio saCivari da saq-
me xelaxla gansaxilvelad daubruna imave sasamarTlos, vinaidan saqmis garemoe-
bebi saproceso normebis iseTi darRveviTaa dadgenili, rom am darRvevebis Sede-
gad saqmeze araswori gadawyvetileba iqna gamotanili da saWiroa mtkicebulebaTa
damatebiTi gamokvleva.63

sawarmom (mosarCelem) sakuTari moTxovnis faqtobrivsamarTlebriv safuZvlad
miuTiTa imaze, rom mopasuxes zepiri xelSekrulebiT miawoda saqoneli, xolo ga-
dacemuli saqonlis dasturad sasamarTlos warudgina sasaqonlo eleqtronuli
zednadebebi da miReba-Cabarebis aqtebi.

miuxedavad imisa, rom kerZosamarTlebriv urTierTobas exeba sakiTxi, sakasacio
sasamarTlom miuTiTa saqarTvelos sagadasaxado kodeqsis 136-e muxlis me-4 na-
wilze, romliTac sajarosamarTlebrivi mowesrigebis farglebSi dadgenilia Se-
mosavlebisa da xarjebis aRricxvis principebi, amave kodeqsis 286-e muxliT dad-
genilia saqonlis dokumentebis gareSe transportirebis, realizaciisa da aRu-
ricxvelobis Sedegi. sakasacio sasamarTlom miiCnia, rom saapelacio sasamarTlom

63  sus ganCineba, 13 noemberi, 2017, #as-599-558-2017.
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mtkicebis tvirTis uTanabro wili daakisra mosarCeles da mis mier wardgenili
araerTi mtkicebulebis (sasaqonlo zednadebebi, miReba-Cabarebis aqtebi), saqme-
ze mowmed dakiTxuli pirebis ganmartebebis, romelTagan erT-erTi mopasuxis
(myidvelis) simamria, sapirispirod jerovnad ar Seamowma mopasuxis mier wardge-
nili mtkicebis samarTlebrivi vargisianoba.

sakasacio sasamarTlom miiCnia, rom saapelacio sasamarTlos mier dadgenili faq-
tobrivi garemoebebis detalurad gaanalizeba ar qmnis im daskvnis calsaxad gamo-
tanis SesaZleblobas, rom sawarmos mier Seqmnili dokumenti _ sasaqonlo zedna-
debi, mxareebs Soris xelSekrulebis dadebis faqts ar adasturebs. sagadasaxado
kanonmdeblobiT dadgenil dokumentze, rogorc mosarCelis mier calmxrivad Seq-
mnil da arasarwmuno mtkicebulebaze msjeloba, rogorc amas saapelacio sasamar-
Tlo uTiTebs, Tanac im pirobebSi, rodesac finansTa saministros Sesabamis in-
struqciaze dayrdnobiT ar arsebobs myidvelis mxridan sasaqonlo zednadebis
dadasturebis valdebuleba, dausabuTebelia da ar gamomdinareobs sagadasaxado
mowesrigebidan.

sakasacio sasamarTlom miuTiTa, rom saapelacio sasamarTlos mier damatebiTi
kvlevis dros, sawarmos mier aRZruli sarCelis gasaqarwyleblad mopasuxis mier
miTiTebuli faqtebisa da mtkicebulebebis sarwmunooba xelaxla unda Sefasdes
da dadgindes, sasaqonlo zednadebebis mixedviT, romlebSic yvela rekviziti
amomwuravad aris miTiTebuli, gamyidvelis mxridan ra fasiani

saqonlis moTxovnis ufleba SeiZleba, CaiTvalos dasabuTebulad.

6.2.16.

gamoyenebuli normebi: „produqtis usafrTxoebisa da Tavisufali mimoqce-
vis“ kodeqsis me-80 muxlis me-2 punqtis „l“ qvepunqti, ssk-is 477-e, 488-e, 493-e
muxlebi, sssk-is 131-e muxli.

ganmarteba: mimwodeblis (gamyidveli) mxridan nakliani SesrulebiT gamow-
veuli zianis anazRaurebis moTxovnisas, moTxovnis winapiroba mocemulia ssk-
is 488-e muxlis me-2 nawilSi, romlis Tanaxmadac, nivTobriv nakls uTanabrde-
ba, Tu gamyidveli gadascems nivTs mcire raodenobiT. moTxovnis damfuZne-
bel normas, ssk-is 493-e muxlis pirveli nawilis bolo winadadeba da „wesebis“
me-11 muxlis me-10 punqtis „a“ qvepunqti warmoadgens.

dabrunebis safuZveli: sasamarTlom ar gamoiyena kanoni, romelic unda ga-
moeyenebina; arasworad ganmarta kanoni. davis faqtobrivi garemoebebi dad-
genilia saproceso wesebis darRveviT da saWiroa mtkicebulebaTa damatebiT
gamokvleva.

saqmis fabulis mixedviT, mosarCele, romelic iTxovs mopasuxisaTvis materialu-
ri da moraluri zianis anazRaurebas, warmoadgens abonents, xolo mopasuxe _ ga-
nawilebis licenziats, romelic abonents awvdis eleqtroenergias. laboratori-
uli Semowmebis Sedegad mricxveli, meqanikuri dazianebis gamo, aRmoCnda gaumar-
Tavi, ris gamoc eleqtroenergias aRricxavda cdomilebiT momxmareblis sazia-
nod. mricxvelis dazianebis zusti drois dadgena SeuZlebelia. qvemdgomma sasa-
marTloebma sarCeli uaryves, sakasacio sasamarTlom, miiCnia, rom materialuri
zianis anazRaurebaze uaris Tqmis nawilSi vlindeba gasaCivrebuli ganCinebis ga-
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uqmebis sssk-is 393-e muxlis me-2 da me-3 nawilebiT gaTvaliswinebuli winapirobe-
bi, Sesabamisad, mosarCelis sakasacio saCivris dakmayofilebiT gaauqma gasaCivre-
buli ganCineba da saqme xelaxla gansaxilvelad daabruna imave sasamarTloSi.64

sakasacio sasamarTlom imis gaTvaliswinebiT, rom mxareTa Soris arsebobs nasyi-
dobis samarTalurTierToba, romelic ssk-is 477-e da Semdgom normebTan erTad
regulirdeba abonentTan gaformebuli xelSekrulebiTa da semekis dadgenile-
biT damtkicebuli wesebiT, sasarCelo moTxovnis sagans warmoadgens mimwodeb-
lis (gamyidveli) mxridan nakliani SesrulebiT gamowveuli zianis anazRaureba,
aseT viTarebaSi ki, moTxovnis winapiroba mocemulia ssk-is 488-e muxlis me-2 na-
wilSi, romlis Tanaxmadac, nivTobriv nakls uTanabrdeba, Tu gamyidveli gadas-
cems nivTs mcire raodenobiT. rac Seexeba moTxovnis damfuZnebel normas, mas
ssk-is 493-e muxlis pirveli nawilis bolo winadadeba da „wesebis“ me-11 muxlis me-
10 punqtis „a“ qvepunqti warmoadgens.

mopasuxis arsebiTi xasiaTis Sesagebeli, marTalia, moTxovnis warmoSobis dros
xdis sadavod, magram sadavod ara imas, rom Semowmebis Sedegad dadgenilia mric-
xvelis cdomilebis faqti, amasTanave, gamoTqvams mzaobas, aunazRauros abonents
bolo sami Tvis zedmetad gadaxdili Tanxa.

sakasacio sasamarTlom aRniSna, rom qvemdgomi instanciis sasamarTloebma es ga-
remoeba Seafases sssk-is 131-e muxliT gaTvaliswinebuli faqtis aRiarebis winapi-
robebis arsebobis Seumowmeblad.

sakasacio sasamarTlom miiCnia, miuxedavad imisa, saqmis masalebiT dadgenilia,
rom mosarCelem ver daadastura mricxvelis dazianebis zusti dro, am mxriv, arc
sakasacio saCivari ar Seicavs dasabuTebul pretenzias, materialuri zianis anaz-
Raurebis moTxovnis srulad uaryofis safuZveli es garemoeba ar SeiZleba gax-
des. „produqtis usafrTxoebisa da Tavisufali mimoqcevis“ kodeqsis me-80 mux-
lis me-2 punqtis „l“ qvepunqtis Tanaxmad, dakanonebuli gazomvis saSualebebis
savaldebulo damowmebisaTvis eleqtroenergiis mricxvelebisaTvis vada ganisaz-
Rvreba 12 wliT. „wesebis“ me-11 muxlis me-3, me-7, 81 punqtebis analiziT calsaxad
dgindeba, rom, rogorc gegmuri, ise _ sacalo momxmareblis moTxovnidan gamomdi-
nare, aragegmuri SemowmebisaTvis mricxvelis wardgena ganawilebis licenziatis
valdebulebas warmoadgens. Sesabamisad, mniSvnelovania, ganisazRvros gegmuri
12-wliani Semowmebis sakiTxi.

sakasacio palatam miuTiTa, rom qvemdgomma sasamarTloebma ise daadgines mric-
xvelis kanoniT dadgenili vadiT gegmurad Semowmebis faqti, rom ar gamoukvlevi-
aT, zemoxsenebuli TariRebis gaTvaliswinebiT, ganawilebis licenziatma daicva
Tu ara Semowmebis vada da am gziT xom ar daarRvia xelSekruleba. amasTanave, Sesa-
fasebelia gadamowmebis 12 wels gadacileba, TveTa raodenoba xom ar warmoSobs
materialuri zianis anazRaurebis odenobis gansazRvris winapirobas.

sasamarTlos azriT, marTalia, sakasacio saCivriT Sedavebuli ar aris is faqti,
rom abonentis sawinaaRmdegod, mricxvelis cdomileba dadgenilia dasaSveb far-
glebSi, magram, moTxovnis damfuZnebeli normebis winapirobebisa da mopasuxis
mier SesagebelSi gadmocemuli 3 Tvis kompensaciis gaTvaliswinebiT, es garemoeba
sarCelis warmatebis gamomricxveli ar SeiZleba gaxdes.

64 sus ganCineba, 22 Tebervali, 2019, #as-1164-1084-2017.
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6.3. qiravnoba, ijara

6.3.1.

gamoyenebuli normebi: ssk-is 50-e, 52-e, 548.1. da 573.2. muxlebi.

ganmarteba: kanonmdebeli ganasxvavebs damqiraveblis mier mimdinare remon-
tis da arsebiTi gaumjobesebisaTvis gaweul xarjebs imisda mixedviT, Tu dam-
qiravebelma ra saxis, ra masStabisa da xasiaTis samuSao Seasrula, kerZod,
farTi arsebiTad gaaumjobesa Tu ara, rac gansxvavebul samarTlebriv Sede-
gebs adgens am xarjebis anazRaurebisaTvis. erT SemTxvevaSi, Tuki damqirave-
belma mimdinare remontis xarji gaiRo, anazRaurebas ar eqvemdebareba, xo-
lo, meore SemTxvevaSi, Tuki Sesrulebuli samuSaoebi scdeba mimdinare re-
montis farglebs da am samuSaoTa Sedegad qiravnobis sagani arsebiTad gaum-
jobesda, amisaTvis gaweuli xarjebi eqvemdebareba gamqiraveblis mxridan anaz-
Raurebas, Tuki gamqiraveblis TanxmobiT gaumjobesda farTi.

gadawyvetilebis Sedegi: gamqiravebels mimdinare remontis xarjebi ar da-
ekisra.

qiravnobis saxelSekrulebo samarTlebriv davaSi65 davis sagans gamqiraveblis Zi-
riTad sarCelSi-qiravnobis saganze gaweuli xarjebis anazRaureba da qiris gadax-
devineba, xolo damqiraveblis Segebebul sarCelSi _ zianis anazRaureba warmoad-
gens. saapelacio sasamarTlos gadawyvetilebiT _ saapelacio saCivrebi (sarCele-
bi) dakmayofilda nawilobriv, axali gadawyvetilebiT _ damqiravebels, gamqira-
veblis sasargeblod, xolo gamqiravebels, damqiraveblis sasargeblod, maT mier
sarCelebSi moTxovnili garkveuli Tanxis nawilis gadaxda daekisraT.

sakasacio sasamarTlos mier axali gadawyvetilebis miRebiT samarTlebrivi Se-
degis Secvla da sarCelTa uaryofa ganapiroba mxareTa Soris dadebuli qirav-
nobis xelSekrulebis me-6 da me-7 punqtebis saapelacio sasamarTlosgan gansxva-
vebulma samarTlebrivma analizma. sakasacio sasamarTlom aRniSna, rom mniSvne-
lovania SeTanxmebis dadebis dros gamqiraveblisa da damqiraveblis mier gamov-
lenili nebis dadgena (ssk-is 50-e, 52-e muxlebi). qiravnobis xelSekrulebis me-6
punqtiT, damqiravebeli „movalea uZravi qoneba iqonios gamarTul mdgomareoba-
Si, ganaxorcielos mimdinare da kapitaluri remonti, mepatronis TanxmobiT mo-
axdinos sargeblobaSi gadacemuli farTis rekonstruqcia-gadakeTeba“, xolo me-
7 punqtiT damqiravebeli „mimdinare kapitalur remontsa da rekonstruqcias
daaxloebiT 20 000 (oci aTasi) laris farglebSi ganaxorcielebs sakuTari saxsre-
biT, etapobrivad. xarjebis anazRaurebis valdebuleba ar ekisreba mesakuT-
res“.

sakasacio sasamarTlom aRniSna, rom xelSekrulebiT mxareebi SeTanxmdnen ara mxo-
lod mimdinare da kapitalur remontze, aramed rekonstruqciazec, rasac damqi-
ravebeli sakuTari saxsrebiT  ganaxorcielebda etapobrivad. „samoqalaqo kodeq-
sis 548-e muxlis pirveli da me-2 nawilebis Tanaxmad, mimdinare remontis Catareba,
Cveulebriv, evaleba damqiravebels. mas ara aqvs sacxovrebeli sadgomis gadake-
Tebis an rekonstruqciis ufleba gamqiraveblis Tanxmobis gareSe. damqiravebeli
movalea, es samuSaoebi Seasrulos sakuTari xarjebiT. amave kodeqsis 573_e mux-
lis 1-li nawilis Tanaxmad, gaqiravebuli nivTis Secvlis an gauaresebis gamo, gam-
qiravebels ufleba aqvs, moiTxovos zianis anazRaureba, xolo damqiravebels uf-

65  sus gadawyvetileba, 12 ianvari, 2016, #as-744-705-2015.
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leba aqvs, wauyenos mas pretenzia gaweuli xarjebis anazRaurebis Taobaze eqvsi
Tvis ganmavlobaSi... moxmobil normaTa analizidan gamomdinare, kanonmdebeli ga-
nasxvavebs damqiraveblis mier mimdinare remontisa da arsebiTi gaumjobese-
bisaTvis gaweul xarjebs imisda mixedviT, Tu damqiravebelma ra saxis, ra mas-
Stabisa da xasiaTis samuSao Seasrula, kerZod, mimdinare remonti Caatara Tu
farTi arsebiTad gaaumjobesa, rac gansxvavebul samarTlebriv Sedegebs ad-
gens am xarjebis anazRaurebisaTvis. erT SemTxvevaSi, Tuki damqiravebelma
mimdinare remontis xarji gaiRo, anazRaurebas ar eqvemdebareba, xolo, meo-
re SemTxvevaSi, Tuki Catarebuli samuSaoebi scdeba mimdinare remontis far-
glebs da am samuSaoTa Sedegad qiravnobis sagani arsebiTad gaumjobesda, ami-
saTvis gaweuli xarjebi eqvemdebareba gamqiraveblis mxridan anazRaurebas,
Tuki gamqiraveblis TanxmobiT gaumjobesda farTi (susg # as 648-616-2013,
02.06.2014w.).“

sakasacio sasamarTlo ar daeTanxma saapelacio sasamarTlos msjelobasa da das-
kvnebs, rom gazificirebis samuSaoebiT gamqiravebelma miiRo sargebeli da am sa-
muSaoTa SedegiT mas SeeZleba, isargeblos ise, rom Tavad aRar dasWirdeba xarje-
bis gaweva am aucilebeli infrastruqturiT samewarmeo daniSnulebiT gamosaye-
nebeli obieqtis aRsaWurvad. sakasacio sasamarTlom aRniSna, rom mxareTa Soris
gaformebuli qiravnobis xelSekrulebiT, mxareebi SeTanxmdnen grZelvadian ur-
TierTobaze, amasTan, damqiravebels samedicino saqmianobis gansaxorcieleblad
sWirdeboda garkveuli infrastruqturiT aRWurvili farTi, risTvisac xelSem-
kvrelma mxareebma itvirTes is valdebulebebi, rac ukavSirdeboda maT miznebs,
amasTan, moemsaxureboda damqiraveblis saqmianobis ganxorcielebas. aRniSnuli-
dan gamomdinare, sasamarTlom dasabuTebulad miaCnia gamqiraveblis Sedaveba, rom
mas arasworad daekisra damqiraveblis sasargeblod, am ukanasknelis mier, gazi-
ficirebis samuSaoebisaTvis gadaxdili Tanxis anazRaureba. sakasacio sasamar-
Tlom modave mxareTa Soris arsebuli xelSekrulebis Sinaarsidan gamomdinare,
miiCnia, rom gazificirebis samuSaoebi iyo is mimdinare samuSaoebi, romelic dam-
qiravebels sakuTari saqmianobisaTvis sWirdeboda da xelSekrulebis xelmoweri-
dan, Senobis gaTavisuflebamde, TviTonve sargeblobda am infrastruqturiT. pa-
latis azriT, aRniSnuli daskvnis marTebulobas is faqtobrivi garemoebac adas-
turebs, rom gamqiraveblis werilobiTi moTxovnisTanave, damqiravebels ar Seuw-
yvetia daqiravebuli farTis mflobeloba, igi agrZelebda nivTiT sargeblobas,
maT Soris _ gamqiravebelTan SeuTanxmeblad, qveqiravnobiT hqonda gacemuli far-
Ti, romlis qirasac iRebda, amitom damqiraveblis mier gazificirebisaTvis gaweu-
li xarjebis gamqiraveblisaTvis dakisrebis samarTlebrivi safuZveli ar arsebobs.

sakasacio sasamarTlom aRniSna, rom mxareTa Soris dadebuli xelSekruleba maT
nebas Seesabameboda, amasTan, damqiraveblis dainteresebis sagani iyo misi saqmia-
nobidan gamomdinare, sakuTari saxsrebiT (etapobrivad, garkveuli Tanxis far-
glebSi), samuSaoTa Sesruleba, rac ara mxolod mimdinare da kapitalur remonts,
aramed rekonstruqciis uflebasac aZlevda. sakasacio sasamarTlos daskvniT, sa-
apelacio sasamarTlos msjeloba, rom pirvandeli viTarebis aRsadgenad, zianis
aRmosafxvrelad damqiraveblisaTvis Tanxis dakisreba gamqiraveblis sasargeb-
lod, dausabuTebelia da ar gamomdinareobs saxelSekrulebo boWvis farglebSi
mxareTa mier nakisri urTierTvaldebulebebidan. gamqiravebels ar misdgomia zi-
ani, gaqiravebul farTSi Sesrulda garkveuli samuSaoebi mxareTa SeTanxmebis Se-
sabamisad da ar arsebobs pirvandeli mdgomareobis aRdgenis moTxovnis samarTleb-
rivi safuZveli.
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6.3.2.

gamoyenebuli normebi: ssk-is 992-e, 411-e, 326-e, 982-e muxlebi, pacientis uf-
lebebis Sesaxeb kanonis me-8 muxli.

ganmartebebi: ssk-iss 411-e muxli im Semosavlis anazRaurebis valdebulebas
akisrebs xelSemkvrel mxares, romelic obieqturi mocemulobiTaa nakarna-
xebi da ara kreditoris subieqturi SefasebiT.

miuRebeli Semosavali aris anacdeni sargebeli (mogeba), romelic ar gulis-
xmobs erTobliv Semosavals, yovelgvari xarjebis gamoqviTvebis gareSe da
romelsac dazaralebuli obieqturad miiRebda samoqalaqo brunvis norma-
luri ganviTarebis Sedegad.

gadawyvetilebis Sedegi: sarCeli gadaxdili saijaro qiris dabrunebis na-
wilSi dakmayofilda,  miuRebeli Semosavlis saxiT zianis anazRaurebis na-
wilSi uaryofil iqna aseTi zianis ararsebobis gamo.

mewarme subieqtebs Soris davaSi sakasacio sasamarTlom uaryo sarCeli mopasuxi-
saTvis miuRebeli Semosavlis dakisrebis Taobaze.66

sakasacio palatam aRniSna, rom miuRebeli Semosavlis saxiT miRebuli zianis anaz-
Raurebis Taobaze mosarCelis moTxovna im garemoebas daemyara, rom mis mier ija-
riT aRebul farTSi garkveuli periodi unebarTvod ganTavsda da funqcionireb-
da moijaris yofili TanamSromlebis mier dafuZnebuli samewarmeo subieqti, ro-
melic axorcielebda mosarCele poliklinikis analogiur saqmianobas. amiT mopa-
suxem miisakuTra mosarCelis beneficiarebi, ris Sedegad mosarCelem dakarga gar-
kveuli Semosavali Tviurad.

sakasacio palatam miiCnia, rom am SemTxvevaSi, ganxorcielebulad ar miiCneva ssk-
is 411-e muxlis wanamZRvrebi, rac safuZvlad daedeboda am nawilSi sarCelis dak-
mayofilebas. vinaidan, miuRebeli Semosavali gulisxmobs „wminda ekonomikur da-
nakargs“ (pure economic loss), romelic xelSekrulebis mxarem ganicada da xelSekru-
lebis jerovnad Sesrulebis SemTxvevaSi _ arc iaresebebda (susg #as-459-438-2015,
07 oqtomberi, 2015 weli).

palatis ganmartebiT, imisaTvis, rom Semosavali miuReblad CaiTvalos, pirdapir
da uSualod unda ukavSirdebodes movalis mier valdebulebis darRvevas. pirda-
piri kavSiri gulisxmobs movlenebis, moqmedebisa da Sedegis im logikur bmas, ro-
melic ar tovebs Semosavlis miRebis realur SesaZleblobasTan dakavSirebuli
eWvis safuZvels. miuRebeli Semosavlis anazRaurebis sakiTxis gadawyvetisas, zi-
anis anazRaureba unda ganisazRvros mxolod obieqturi kriteriumebiT ise, rom
amas ar mohyves dazaralebulis usafuZvlo gamdidreba (sus-is 2011wlis 24 oq-
tombris ganCineba saqmeze #as-307-291-2011w.).

mosarCelis mier dasaxelebuli da saapelacio sasamarTlos mier dadgenili faq-
tobrivi garemoeba, rom mosarCele poliklinikis mier ijariT aRebul farTSi ram-
denime Tvis ganmavlobaSi funqcionirebda mopasuxe poliklinika, sakasacio sasa-
marTlom ar miiCnia imis safuZvlad, rom mosarCelem dakarga beneficiarebi da
misTvis miyenebuli ziani gasul wlebSi mis mier miRebuli Semosavlis proporciu-
lia. dausabuTebelia beneficiarebis dakargviT miyenebuli zianis daangariSeba

66  sus gadawyvetileba, 12 ianvari, 2018, #as-1006-927-2017.
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mosarCele poliklinikis filialis mier gasul wlebSi beneficiarebisaTvis gaweu-
li momsaxurebis mixedviTac.

palatis azriT, dadgenili faqtobrivi garemoeba imis Taobaze, rom mopasuxem mar-
Tlzomieri safuZvlis gareSe isargebla mosarCelis mier ijariT aRebuli farTiT
da pacientebs SesTavaza igive momsaxureba, arsebiTi SeiZleboda yofiliyo mxo-
lod saijaro qiris mopasuxisaTvis dakisrebis moTxovnis safuZvlianobis kvle-
vis da ara _ miuRebeli Semosavlis saxiT zianis dakisrebis nawilSi.

sakasacio sasamarTlom aRniSna, rom „pacientis uflebebis~ Sesaxeb saqarTvelos
kanoniT, pacienti (beneficiari) aRWurvilia Tavisufali arCevanis uflebiT, rac
imas gulisxmobs, rom nebismier pirs daubrkoleblad SeuZlia, Tavad airCios da
nebismier dros Seicvalos samedicino momsaxurebis gamwevi (muxli 8. am kanonis
erT-erT mizans janmrTelobis dacvis sferoSi moqalaqis uflebebis dacva warmo-
adgens ix. muxli 1), amitom daudasturebelia, ramdeni beneficiari dakarga sada-
vo periodSi mosarCelem da, rac umTavresia, saeqsperto kvlevaSi asaxul wlebSi
mosarCele poliklinikis mier miRebuli beneficiarebi kvlav imave polikliniki-
sagan miiRebdnen Tu ara momsaxurebas, xolo samedicino momsaxurebis mosarCele
poliklinikisagan miuReblobas ra brali SeiZleba hqonoda mopasuxe poliklini-
kis mier kanoniT nebadarTul da mis Sesabamisad ganxorcielebul saqmianobaSi.
sasamarTlom aRniSna, araTu miuRebeli Semosavlis saxiT warmoSobili zianis da-
kisrebis ganmapirobebeli mizezSedegobrivi kavSiri, aramed zianis faqtis arse-
boba ar aris dadasturebuli, rac sarCelis uaryofisa da dausabuTeblobis moti-
viT gasaCivrebuli gadawyvetilebis gauqmebis sakmarisi safuZvelia.

6.3.3.

gamoyenebuli normebi: ssk-is 581-e muxli, sagadasaxado kodeqsis me-80, 81-e
muxlebi.

ganmarteba: saxelmwifos mimarT angariSsworebisas saSemosavlo gadasaxadi
gamoiangariSeba miRebuli Semosavlidan da Tavad es gadasaxadi warmoadgens
ara calkeul, damoukidebel Tanxas, aramed rezidenti fizikuri piris mier
gamoqviTvebis gaTvaliswinebiT misaRebi Semosavlis procents.

dabrunebis safuZveli: sasamarTlos daskvnebi dausabuTebelia rogorc
faqtobrivi, ise _ samarTlebrivi TvalsazrisiT, ar aris dadgenili davis ga-
dawyvetisaTvis arsebiTi mniSvnelobis mqone faqtobrivi garemoebebi.

ijaris saxelSekrulebosamarTlebriv davaSi qvemdgomma sasamarTloebma meija-
ris sarCeli (moTxovna) moijarisaTvis (mewarme) saSemosavlo gadasaxadisa da er-
Ti Tvis qiris gadaxdis nawilSi daakmayofiles. moijaris (mopasuxis) sakasacio sa-
Civris safuZvelze sakasacio sasamarTlos Sefasebis sagans warmoadgenda ijaris
saxelSekrulebo urTierTobis farglebSi mxareTa damatebiTi SeTanxmebis nam-
dviloba da am SeTanxmebis safuZvelze moijarisaTvis saSemosavlo gadasaxadis
dakisreba. gasaCivrebuli gadawyvetilebiT saapelacio palatam ar gaiziara Sege-
bebuli sarCelis avtoris (moijaris) pozicia, rom damatebiTi SeTanxmebis far-
glebSi gamovlenili mxareTa neba warmoadgenda baTil garigebas, Sesabamisad, sa-
sarCelo moTxovnisa da ganxorcielebuli Sesrulebis (gadaxdili saijaro qiris
odenobis) farglebis gaTvaliswinebiT, palatam miiCnia, rom arsebobda saSemosav-
lo gadasaxadis, aseve _ bolo Tvis qiris moijarisaTvis dakisrebis Taobaze sarCe-
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lis nawilobriv dakmayofilebis safuZveli.

sakasacio palatam miiCnia, rom gasaCivrebuli gadawyvetileba ar emyareba saqmis
masalebis yovelmxriv, srul da obieqtur gamokvlevas (sssk-is 105.2 muxli), Sek-
rebili mtkicebulebebi saTanadod ar Sefasda, ris gamoc saSemosavlo gadasaxa-
disa da erTi Tvis saijaro qiris dakisrebis nawilSi sarCelis safuZvlianobis Ta-
obaze sasamarTlos daskvnebi dausabuTebelia rogorc faqtobrivi, ise _ samar-
Tlebrivi TvalsazrisiT.

saapelacio palatam dadgenilad miiCnia da misi siswore gaiziara sakasacio sasa-
marTloc imis Sesaxeb, rom damatebiTi garigebiT moijarem, saxelSekrulebo Ta-
visuflebis farglebSi, ikisra saSemosavlo gadasaxadis gadaxdis valdebuleba,
romelic ar warmoadgens gadasaxadis gadamxdel pirze SeTanxmebas. dadgenilia is
garemoebac, rom moijare yovelTviurad ixdida qiras da man es valdebuleba Seas-
rula metobiT, Tumca qvemdgomma sasamarTlom ar gaiziara moijaris mtkiceba imis
Sesaxeb, rom Sesruleba iyo qiris winswrebiT dafarva da ara qirisagan damouki-
deblad saSemosavlo gadasaxadis gadaxda;

saapelacio palatam daadgina, rom ijaris qira iyo 3 000 aSS dolari, romelic sru-
lad unda mieRo meijares, xolo saSemosavlo gadasaxadi am qiris odenobasTan er-
Tad _ 600 aSS dolari, romelic calke angariSsworebas eqvemdebareboda. sasamar-
Tlos amgvari ganmarteba, sakasacio palatis mosazrebiT, ar gamomdinareobs saSe-
mosavlo gadasaxadis arsidan, vinaidan am mosazrebis gaziarebis SemTxvevaSi _ ga-
modis, rom saijaro qira 3 600 aSS dolars Seadgenda, romlis 20% (saSemosavlo
gadasaxadi) ara 600 aSS dolari, aramed metia. am garemoebis gaziareba ki, miT ufro
dauSvebelia im pirobebSi, rodesac, erTi mxriv, mxareTa mier qiris odenobis gaz-
rdis faqti ar dgindeba, xolo meore, mxriv udavoa moijaris mier xelSekrulebiT
SeTanxmebulze meti odenobiT Tanxis (qiris) gadaxdis faqti.

gasaCivrebuli gadawyvetilebiT dadgenilia, rom moijares erTi Tvis qira ar ga-
dauxdia, moijarem weriliT acnoba meijares, aRar apirebda qiris winswrebiT ga-
daxdas da moiTxovda ukve gadaxdil (winswrebiT) TanxaSi mis gaqviTvas. moijaris
aRniSnuli moTxovna qvemdgomma sasamarTlom im dasabuTebiT ar gaiziara, rom win-
swrebiT gadaxdili Tanxebi saSemosavlo gadasaxadis anazRaurebas warmoadgenda.
am nawilSi sakasacio palata moklebulia SesaZleblobas, Seafasos gadawyvetile-
bis marTebuloba, vinaidan daudgenelia davis gadawyvetisaTvis arsebiTi mniS-
vnelobis mqone faqtobrivi garemoebebi.

aRniSnulidan gamomdinare, sakasacio sasamarTlom gaauqma saapelacio sasamar-
Tlos gadawyvetileba sarCelis dakmayofilebis nawilSi da am nawilSi saqme xe-
laxla gansaxilvelad daubruna imave sasamarTlos.67

6.3.4.

gamoyenebuli normebi: ssk-is 581-e, 352-e _ 360-e, 405-e muxlebi.

ganmarteba:

a. saapelacio sasamarTlo ar iyo uflebamosili, gadawyvetilebis samotiva-

67 sus ganCineba, 20 maisi, 2016,  #as-147-143-2016.
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cio nawilSi emsjela moTxovnaze, romlis Taobazec gadawyvetileba pirve-
li instanciis sasamarTloSi ar gamotanila (sssk-is 364-e muxli);

b. ssk-is 357-e muxlis winapirobebis ararsebobis Sesaxeb ijaris xelSekrule-
bis Sewyvetis (moSlis) kvalifikacia umarTebuloa, anu ijaris xelSekrule-
bis moSla (Sewyveta) unda Semowmdes moTxovnis warmomSob (damfuZnebel) ma-
terialursamarTlebriv normasTan. ssk-is 357-e muxli Seexeba xelSekrule-
bidan gasvlis uflebis ganxorcielebas da ara TviT am uflebis warmoSobas.

dabrunebis dasabuTeba: gadawyvetileba kanonis darRveviTaa miRebuli,
radgan, misi dasabuTeba imdenad arasrulia, rom samarTlebrivi safuZvlia-
nobis Semowmeba SeuZlebelia, kerZod, xelSekrulebis Sewyvetis uaryofis sa-
marTlebrivi safuZveli dausabuTebelia, aseve, gasarkvevia ijaris xelSek-
rulebis Sewyvetis moTxovnis warmoSobis safuZveli.

saijarosamarTlebriv davaSi fizikuri piris (meijaris) sarCeli sawarmos (moija-
ris) mimarT pirveli instanciis sasamarTlos gadawyvetilebiT, romelic ucvle-
lad datova saapelacio sasamarTlom, ijaris xelSekrulebis Sewyvetis, uZravi
qonebis gamoTavisuflebisa da mosarCelisaTvis Cabarebis nawilSi, uaryofilia
ssk-is 357-e muxlis samarTlebrivi safuZvliT. Sesabamisad, sakasacio sasamarTlom
ganixila sarCelis uaryofis kanoniereba, gaauqma saapelacio sasamarTlos ganCi-
neba da saqme xelaxla gansaxilvelad daabruna imave sasamarTloSi.68

saapelacio palatam miiCnia, rom vinaidan xelSekrulebis meijare mxares warmoad-
gendnen uZravi qonebis TanamesakuTreebi, romlebic saijaro sagans saziaro uf-
lebis safuZvelze gankargavdnen, mxolod erT-erTi maTganis surviliT xelSek-
rulebis Sewyveta, maSin rodesac meore TanamesakuTre uaryofda ijaris xelSek-
rulebis Sewyvetas, dauSvebeli iyo.

sakasacio palatam miuTiTa, rom ijaris xelSekrulebis Sewyvetis uaryofis sa-
marTlebrivi safuZveli dausabuTebelia im TvalsazrisiT, rom xelSekrule-
bidan gasvlis kanonismieri safuZvlebi mocemulia ssk-is 352-e _ 360-e, 405-e mux-
lebSi, xolo mosarCelis moTxovnas ki, xelSekrulebis moSla (Sewyveta) warmoad-
gens.

sakasacio sasamarTlom ganmarta, rom praqtikaSi garkveul sirTuleebTanaa da-
kavSirebuli xelSekrulebidan gasvlis, xelSekrulebaze uaris Tqmis, xel-
Sekrulebis moSlis, xelSekrulebis gauqmebisa da xelSekrulebis Sewyvetis
erTmaneTisagan gamijvna. xelSekrulebidan gasvla da uari xelSekrulebaze, ro-
gorc wesi, erTsa da imave samarTlebriv Sedegebs iwvevs; am dros ormxrivi resti-
tucia vlindeba, mxareebi aRadgenen xelSekrulebis dadebamde arsebuli mdgoma-
reobas. amasTan, Tu grZelvadian urTierTobaze mxare, pativsadebi mizezis
gamo, ambobs uars, maSin aSkaraa xelSekrulebis moSla (Sewyveta) da ara gasvla,
rac imas niSnavs, rom Sesruleba ZalaSi darCeba.

sakasacio sasamarTlom daaskvna, rom saapelacio sasamarTlos kvalifikacia ija-
ris xelSekrulebis Sewyvetis (moSlis) ssk-is 357-e muxlis winapirobebis arar-
sebobis Taobaze, umarTebuloa, anu ijaris xelSekrulebis moSla (Sewyveta)
Semowmebuli araa moTxovnis warmomSob (damfuZnebel) materialursamarTleb-
riv normasTan (sssk-is 393-e muxlis me-2 nawilis „b“ punqti).

68  sus ganCineba, 04 oqtomberi, 2018, #as-360-360-2018.
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sakasacio palatis azriT, ssk-is 357-e muxli uzrunvelyofs valdebulebis monawi-
leTa simravlis dros (solidaruli kreditorebi an solidaruli movaleebi) xel-
Sekrulebis erTianobas. swored amitomaa aqcentirebuli, rom xelSekrulebaze ua-
ris Tqmis ufleba SeiZleba, ganxorcieldes xelSekrulebidan gamsvleli mxa-
ris yvela monawilis mier erTad meore mxaris yvela monawilisaTvis Setyobine-
biT. sakasacio palatam aRniSna, rom ssk-is 357-e muxli Seexeba xelSekrulebidan
gasvlis uflebis ganxorcielebas da ara TviT am uflebis warmoSobas.

sakasacio sasamarTlom miuTiTa, rom saqmis xelaxla ganxilvisas pirvel rigSi, unda
Semowmdes warmoeSva Tu ara kreditors movalis mimarT is moTxovna, romelic, kon-
kretul SemTxvevaSi, warmoadgens misTvis samarTlebrivad ganpirobebul interess
ijaris xelSekrulebis SewyvetisaTvis (moSla) ssk-is 581-e 558-e, 561-e muxlebiT
gaTvaliswinebuli samarTlebrivi wanamZRvrebis ganxorcielebulad miCnevis safuZ-
velze, xolo, Tu moTxovnis warmoSoba aSkaraa, maSin Sesamowmebeli iqneba moTxov-
nis Semwyveti, moTxovnis Semaferxebeli normebi (ssk-is 427-e muxlebi da a. S).

kasatoris meore moTxovnis Taobaze, romelic uZravi qonebis gamoTavisuflebisa
da mosarCelisaTvis Cabarebas gulisxmobs, sakasacio palatam miiCnia, rom, vinai-
dan saqmeze dadgenili faqtobrivi garemoebebis safuZvelze uZravi qoneba imyo-
feba mopasuxeTa TanasakuTrebaSi, TanamesakuTreebs Soris, TavTavianTi wili sa-
jaro reestrSi realur wilebad gamijnuli saxiT araa daregistrirebuli, nivTis
gamoTxovis Sesaxeb mosarCelis ufleba unda Semowmdes ssk-is 173-e muxlis pirve-
li nawilis wanamZRvrebTan mimarTebiT.

6.3.5.

gamoyenebuli normebi: ssk-is 528-e, 581-e, 564-e, 573.1.-e da 408-e muxlebi.

ganmarteba: qiravnobis dros konkretuli, individualurad gansazRvruli,
mouxmarebadi nivTi gadaecema damqiravebels sargeblobaSi, xolo ijaris Sem-
TxvevaSi _ qoneba, romelic, ara marto nivTebs, aramed aramaterialur qoneb-
riv sikeTesac aerTianebs [ssk-is 147-e muxli], anu im moTxovnebsa da uflebebs,
romlebic moijares miscems SesaZleblobas, miiRos nayofi (materialuri sar-
gebeli).

dabrunebis safuZveli: saapelacio sasamarTlos ar daudgenia saqmis ga-
dawyvetisTvis mniSvnelovani faqtobrivi garemoebebi.

qiravnobis saxelSekrulebo davaSi sakasacio sasamarTlom (damqiraveblis _ sa-
warmos), gamqiraveblis sasargeblod, zianis anazRaurebis dakisrebis Taobaze ka-
satoris pretenzia dasabuTebulad miiCnia da am nawilSi sakasacio ganacxadis na-
wilobriv dakmayofilebiT, saqme xelaxla gansaxilvelad daubruna saapelacio sa-
samarTlos zianis warmoSobasTan dakavSirebiT damatebiTi kvlevisa da Semowme-
bis, konkretuli faqtebis dadgenis mizniT.69

sasamarTlom aRniSna, rom, konkretul SemTxvevaSi, sadavoa damqiraveblis mier
gamqiraveblisaTvis dabrunebuli farTis mdgomareoba, kerZod, ramdenad vargi-
sia dabrunebuli da ramdenad Sesrulda mxareTa Soris dadebuli xelSekrulebiT
gaTvaliswinebuli piroba. saapelacio sasamarTlos ar daudgenia, rom damqirave-

69  sus ganCineba, 13 aprili, 2017, #as-810-777-2016.
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belma Seasrula kapitaluri saremonto samuSaoebi an obieqti gadaakeTa imdagva-
rad, razedac gamqiraveblis werilobiTi Tanxmoba iqneboda saWiro.

sakasacio sasamarTlom aRniSna, rom arc saqalaqo sasamarTlos da arc saapelacio
sasamarTlos gadawyvetilebebSi ar aris aRwerili, Tu ratom daekisra moijares
meijaris sasargeblod zianis anazRaureba da ramdenad dasabuTebulia am nawilSi
gasaCivrebuli gadawyvetileba, romelmac gaiziara qvemdgomi sasamarTlos das-
kvna, romelic, Tavis mxriv, mxolod imas uTiTebs, rom „damqiravebelma garkveuli
samuSaoebi Caatara“ daqiravebul farTSi, Tumca ra moculobisaa e.w. „garkveuli
samuSaoebi“, Tavsdeba mxareTa Soris xelmowerili xelSekrulebiT dadgenil Se-
TanxmebaSi Tu scildeba mas, daudgenelia. gaurkvevelia _ eqspertizam romeli
farTi gamoikvlia, am daskvnaze damqiravebeli pirveli instanciis sasamarTlo-
dan davobs da sakasacio saCivarSic waradgens dasabuTebul Sedavebas.

sakasacio sasamarTlom miuTiTa, rom saapelacio sasamarTlom unda daadginos, Tu
riT gamoixata daqiravebuli farTis damqiraveblis saqmianobisaTvis vargisad qce-
va, rac gaTvaliswinebulia mxareTa Soris xelmowerili xelSekrulebiT; damqirave-
belma romeli farTis (farTebi) da ra samuSaoebi Seasrula saamisod. aRniSnuli faq-
tobrivi garemoebis gamokvleva mniSvnelovania imis dasadgenad, Tu ra saxiT unda
dahbruneboda gamqiravebels gaqiravebuli farTi, rac saijaro xelSekrulebiT gan-
sazRvrul normalur cveTasac iTvaliswinebs. gasaCivrebuli gadawyvetilebis mi-
xedviT, mxareTa Soris xelSekrulebiT gansazRvruli pirobebi, romlebic ormxri-
vad warmoSobs mxareTa ufleba-movaleobebs, ar aris gamokvleuli, aseve unda gair-
kves, ras asaxavs saqmeSi arsebuli eqspertizis daskvna, mimdinare Tu kapitaluri
remontis gasawevad saWiro xarjebs, radgan meijares (gamqiravebels) ar warudgenia
sasamarTlosaTvis im xarjebis damadasturebeli mtkicebulebebi, romlebic, misi
mtkicebiT, gawia moijaris (damqiraveblis) mier miReba-Cabarebis aqtis gareSe mito-
vebuli farTebis mosawesrigeblad. aRniSnuli sakiTxebis gamokvleva da dadgena,
mniSvnelovania, raTa samarTlebrivad Sefasdes damqiraveblis (moijaris) valde-
buleba ssk-is 564-e muxlis safuZvelze. saapelacio sasamarTlom unda daadginos
moTxovnis samarTlebrivi safuZvlis ganmapirobebeli garemoebebi ssk-is 573.1-e
muxlis pirveli winadadebisa da 408.1-e muxlis Sesabamisad.

6.3.6.

gamoyenebuli normebi: ssk-is 581-e, 559-e, 976-991-e muxlebi.

ganmarteba:

a. ijara samoqalaqo garigebaa, romlis namdvilobis Sesamowmeblad adminis-
traciuli samarTlis sferos momwesrigebeli normebis gamoyeneba mizanSe-
uwonelia.

b. ijaris xelSekrulebis normebi saijaro urTierTobis faqtobrivad gagrZe-
lebis specialur danawesebs ar Seicavs, amasTan, arc amgvari urTierTobis
amkrZalav debulebas adgens kanoni, Sesabamisad, sadavo samarTalurTier-
Tobis mosawesrigeblad SesaZlebelia, gamoyenebul iqnes ssk-is 559-e muxli.

g. kondiqciuri danawesebis (sk-is 976-e-991-e muxlebi) gamoyenebis umTavresi
winapiroba misi subsidiurobiT vlindeba, rac imas niSnavs, rom usafuZvlo
gamdidrebis wesebi moTxovnis damfuZnebel normebad gvevlineba mxolod
maSin, rodesac sasamarTlo movlenaTa dinamikis gaTvaliswinebiT daaskvnis,
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rom gamoricxulia sxva ufro specialuri normis gamoyeneba.

dabrunebis safuZveli: sssk-is 394-e muxlis „e1“ qvepunqti.

saministrom mopasuxe sawarmos mimarT aRZruli sarCeliT moiTxova uZravi qonebis
sargeblobisaTvis konkretuli Tanxis, xolo gadawyvetilebis aRsrulebamde yo-
veldRiurad garkveuli Tanxis dakisreba. mopasuxem moTxovnis ganxorcielebis Se-
maferxebeli SesagebliT ar cno sarCeli da ganmarta, rom mxareebi saxelSekrule-
bo urTierTobaSi ar imyofebodnen, aseve, ar arsebobda deliqturi valdebulebi-
dan gamomdinare moTxovnis safuZveli. Tanxis gaangariSebis Sesaxeb auditoruli
daskvna ewinaaRmdegeba kanonis moTxovnebs. mopasuxis ganmartebiT, moTxovnili Tan-
xa faqtobrivad warmoadgens pirgasamtexlos dakisrebis mcdelobas, Tumca amisi
faqtobrivi safuZveli ar arsebobs. mopasuxe qonebis marTlzomieri mflobelia,
radganac uZravi nivTi gadaeca uZravi qonebis yofili mesakuTre sawarmosgan dad-
genili ijaris xelSekrulebis safuZvelze. mosarCelem am saxelSekrulebo urTi-
erTobaSi Caanacvla meijare. Tavis mxriv, ijaris xelSekrulebiT mxareebi SeTan-
xmdnen misi Sewyvetis wesze, rac ar vlindeboda, Sesabamisad, ijaris xelSekruleba
gagrZelda uvadod. saqalaqo sasamarTlom uaryo, xolo saapelacio sasamarTlom
nawilobriv daakmayofila sarCeli. sakasacio sasamarTlom orive mxaris sakasacio
saCivrebis nawilobriv dakmayofilebis gziT gaauqma saapelacio sasamarTlos ga-
dawyvetileba da saqme xelaxla gansaxilvelad daubruna imave sasamarTlos.70

sakasacio sasamarTlom gaiziara mopasuxis sakasacio pretenzia mxareTa Soris ija-
ris xelSekrulebis arsebobis Taobaze, mopasuxis mier wardgenili wina mesakuT-
resTan gaformebuli ijaris xelSekrulebis safuZvelze, romelic vadis amowur-
vis Semdeg faqtobrivad gagrZelda da miuTiTa, rom ijaris xelSekrulebis norme-
bi saijaro urTierTobis faqtobrivad gagrZelebis specialur danawesebs ar Sei-
cavs, amasTan, arc amgvari urTierTobis amkrZalav debulebas adgens kanoni, Sesa-
bamisad, sadavo samarTalurTierTobis mosawesrigeblad SesaZlebelia gamoyene-
bul iqnes ssk-is 559-e muxli.

sakasacio palatam ar gaiziara mosarCelis pretenzia imis Sesaxeb, rom igi ijaris
saxelSekrulebo urTierTobaSi ar imyofeba mopasuxesTan, vinaidan xelSekrule-
biT gansazRvruli moijaris ufleba sajaro reestrSi ar aris registrirebuli.
sakasacio palatam aRniSna, rom gansaxilveli samarTalurTierToba samoqalaqo
garigebaa, romlis namdvilobis Sesamowmeblad administraciuli samarTlis sfe-
ros momwesrigebeli normebis gamoyeneba mizanSeuwonelia, Tumca, sapirispiro vi-
TarebaSic ki, Tuki ijaris xelSekrulebis namdviloba mis reestrSi registracia-
ze iqneboda damokidebuli, niSandoblivia is faqti, rom samarTlebrivi urTier-
Toba 2004 welsaa warmoSobili, „sajaro reestris Sesaxeb“ saqarTvelos kanoni ki
2008 wels Sevida ZalaSi da, kanonis droSi moqmedebis principidan gamomdinare,
xsenebuli daTqma vargisiani ver iqneba. sakasacio palatam gaiziara mosarCelis
pretenzia anazRaurebis wesis gansazRvris nawilSi gasaCivrebuli gadawyvetile-
bis dausabuTeblobis Taobaze da miiCnia, rom aSkaraa sssk-is 394-e muxlis „e1“ qve-
punqtiT gaTvaliswinebuli winapiroba. sasamarTlos saerTod ar umsjelia mxare-
Ta saxelSekrulebo urTierTobis arsebobaze, man daadgina, rom vlindeboda kon-
diqciuri valdebuleba da, ssk-is 982-e muxlis pirvel nawilze dayrdnobiT, daak-
mayofila sarCeli nawilobriv, Tumca Tanxis gamoangariSebisas ixelmZRvanela ro-
gorc ijaris xelSekrulebiT SeTanxmebuli sazRauriT, ise _ auditoruli gaanga-
riSebiT.

70 sus ganCineba, 11 oqtomberi, 2017, #as-774-723-2017.
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sakasacio palatam ganmarta, rom kondiqciuri danawesebis (sk-is 976-e-991-e mux-
lebi) gamoyenebis umTavresi winapiroba misi subsidiurobiT vlindeba, rac imas
niSnavs, rom usafuZvlo gamdidrebis wesebi moTxovnis damfuZnebel norme-
bad gvevlineba mxolod maSin, rodesac sasamarTlo movlenaTa dinamikis gaT-
valiswinebiT daaskvnis, rom gamoricxulia sxva ufro specialuri normis ga-
moyeneba (mag: posesoruli an vindikaciuri sarCelebi (sanivTo samarTali),
sarCeli valdebulebis Sesrulebis Sesaxeb (rogorc pirveladi, ise _ meoreu-
li moTxovnebi) da sxva.

6.4. nardoba

6.4.1.

gamoyenebuli normebi:  ssk-is 629-e, 636-e, 410-e, 411-412-e muxlebi.

ganmartebebi:

a. ssk-is 636-e muxlSi miTiTebuli xelSekrulebis moSliT miyenebuli ziani
aris faqtobrivad Sesrulebuli samuSao, romelic unda aunazRauros Sem-
kveTma menardes da, aseve, danaxarjebi, romelic moicavs menardis mier ga-
weul iseT qmedebebs, romlebic ukavSirdeba konkretuli nardobis xelSek-
rulebis miznebisaTvis adamianuri Tu finansuri resursebis mozidvas. xel-
Sekrulebis Sesrulebuli nawilis mimarT kanoni adgens SeTanxmebuli saz-
Rauris anazRaurebis valdebulebas, xolo Seusrulebuli nawilis mimarT
xelSekrulebis moSliT miyenebuli zianis anazRaurebas. xelSekrulebis
moSliT miyenebuli ziani ki, is xarjebia, romelic menardem ukve Sesrule-
buli Tu jer kidev Seusrulebeli (Tumca samomavlod Sesasrulebeli) sa-
muSaosTvis gaiRo;

b. ssk-is 636-e muxlis ganmartebidan gamomdinareobs, rom norma zians miuRe-
beli Semosavlis saxiT ar iTvaliswinebs;

g. bankis mier sabanko garantiidan gamomdinare jarimis dakisrebiT menardis
mier gancdili ziani ar aris nardobis xelSekrulebis moSliT miyenebuli
Cveulebrivi da normaluri Sedegi da igi SemkveTisTvis winaswar savarau-
do ver iqneba. movalem ziani unda aanazRauros yovelTvis, magram mxolod
xelSekrulebiT nakisri riskis farglebSi.

gadawyvetilebis Sedegi: mopasuxes (SemkveTs) miuRebeli Semosavlis saxiT
da sabanko garantiidan gamomdinare jarimis dakisrebiT menardis mier gan-
cdili zianis anazRaureba ar daekisra.

nardobis saxelSekrulebo samarTlebriv davaSi71 SemkveTTan gaformebuli xel-
Sekrulebis safuZvelze xelSekrulebis Sesrulebis sakontrolod zedamxedve-
li kompania dainiSna. mopasuxis damfuZneblisa da 100%-iani wilis mflobeli par-
tnioris dadgenilebiT xelSekruleba Sewyda. menardem (mosarCele) moiTxova Sem-
kveTisgan (mopasuxe) Sesrulebuli samuSaos, dRg-s, dRg-is gadauxdelobis gamo,
yoveldRiurad gadawyvetilebis aRsrulebamde daricxuli sauravis 0.06%-is, ban-
kis mier mosarCelisTvis daricxuli jarimis gadaxda. saapelacio sasamarTlos ga-
dawyvetilebiT _ menardis sarCeli srulad dakmayofilda.

71  sus gadawyvetileba, 28 ianvari, 2016, #as-468-442-2014.
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sakasacio sasamarTlom mosarCelis pirveli moTxovna nardobis xelSekrulebi-
dan (ssk-is 629.1 muxli) gamomdinare Sesrulebuli samuSaos Rirebulebis mopasu-
xisaTvis dakisrebis nawilSi kanonierad miiCnia ssk-is 636-e muxlis safuZvelze.

sakasacio sasamarTlom aRniSna, rom ssk-is 636-e muxliT gaTvaliswinebuli Sesru-
lebuli samuSaos anazRaurebis winapirobebia: mxareTa Soris nardobis xelSek-
rulebis dadeba; menardis mier SeTanxmebuli samuSaos nawilis Sesruleba; sa-
muSaos dasrulebamde SemkveTis mier xelSekrulebis Sewyveta. amdenad, nar-
dobis xelSekrulebis moSla ar aTavisuflebs SemkveTs menardis mier Sesrule-
buli samuSaos Rirebulebis anazRaurebis movaleobisgan.

sakasacio sasamarTlom uzenaesi sasamarTlos praqtikaze dayrdnobiT ganmarta,
rom „ssk-is 636-e muxlSi miTiTebuli xelSekrulebis moSliT miyenebuli ziani aris
faqtobrivad Sesrulebuli samuSao, romelic unda aunazRauros SemkveTma menar-
des da, aseve, danaxarjebi, romelic moicavs menardis mier gaweul iseT qmedebebs,
romlebic ukavSirdeba konkretuli nardobis xelSekrulebis miznebisaTvis adami-
anuri Tu finansuri resursebis mozidvas, mag. iseTi specifikuri masalebisa da mow-
yobilobebis SeZenas, romelic mxolod konkretuli nardobis xelSekrulebidan
gamomdinare samuSaoebisTvisaa aucilebeli da SeuZlebelia maTi sxvagan gamoyene-
ba, manqana-danadgarebisa da teqnikuri saSualebebis, Sesasrulebeli samuSao ia-
raRis daqiraveba, konkretuli specialistebis mowveva, rac nardobis samuSaoebi-
saTvis gaweul faqtobriv da im danaxarjebs moicavs, romelsac, savaraudoa, gai-
Rebda menarde, radgan saamisod ganaxorciela garkveuli qmedebebi“ (Sdr. as-697-
663-2015, 15.12. 2015).

amdenad, xelSekrulebis Sesrulebuli nawilis mimarT kanoni adgens SeTan-
xmebuli sazRauris anazRaurebis valdebulebas, xolo Seusrulebuli nawi-
lis mimarT xelSekrulebis moSliT miyenebuli zianis anazRaurebas. xelSek-
rulebis moSliT miyenebuli ziani ki, is xarjebia, romelic menardem ukve Ses-
rulebuli Tu jer kidev Seusrulebeli (Tumca samomavlod Sesasrulebeli)
samuSaosTvis gaiRo. am xarjis gawevis mtkicebis tvirTi, yovel konkretul Sem-
TxvevaSi, menardes ekisreba, anu man unda amtkicos, Tu ra ziani miadga xelSekru-
lebis moSliT.

aRniSnuli msjelobis gaTvaliswinebiT, sakasacio sasamarTlom miiCnia, rom samar-
Tlebrivad dasabuTebulia dRg-is Tanxis, romelic menardis mier Sesrulebuli
samuSaosaTvis unda yofiliyo gadaxdili da, misi gadauxdelobis gamo, daricxu-
li sauravis 0.06%-is yoveldRiurad gadawyvetilebis aRsrulebamde dakisrebis
Taobaze menardis moTxovna, vinaidan es menardisaTvis faqtobrivi e.w. sakom-
pensacio ziania da unda anazRaurdes, magram dasabuTebulad miiCnia Semkve-
Tis (mopasuxis) pretenzia miuRebeli Semosavlisa da bankis mier daricxuli
jarimis dakisrebis nawilSi.

sasamarTlom aRniSna, rom ssk-is 636-e muxlis ganmartebidan gamomdinare, norma
zians miuRebeli Semosavlis saxiT ar iTvaliswinebs, Tumca, asec rom ar iyos
da SemkveTis mier xelSekrulebis moSliT miyenebuli ziani imdagvarad ganimar-
tos, rom masSi miuRebeli Semosavalic moiazrebodes, mosarCelis am moTxovnas
safuZveli mainc ecleba, vinaidan, mocemul SemTxvevaSi, ssk-is 410-e muxlis da-
nawesis Sesabamisad, miuRebeli Semosavlis saxiT zianis anazRaurebis moTxov-
nis uflebaze mxareebma uari Tqves. kanonmdebelma saxelSekrulebo valdebu-
lebis darRvevisas dauSva pasuxismgeblobis gamoricxvis Sesaxeb mxareTa SeTan-
xmebis SesaZlebloba, anu xelSekrulebiT SesaZloa, mxareebma, zianis anazRau-
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rebis valdebulebasTan mimarTebiT, pasuxismgebloba srulad an nawilobriv Sez-
Rudon an gamoricxon, Tumca pasuxismgeblobisagan gaTavisuflebis an misi Sez-
Rudvis Sesaxeb SeTanxmeba zianis anazRaurebis valdebulebis gamoricxvisa Tu
misi garkveuli farglebiT SezRudvis Sesaxeb unda ganimartos mxareTa intere-
sebis dabalansebis farglebSi. sakasacio sasamarTlos azriT, mocemul SemTxve-
vaSi, saxelSekrulebo moTxovnis damfuZnebeli samarTlebrivi norma xelSek-
rulebis moSlis sagamonakliso wess adgens. Sesabamisad, aseTi SeTanxmeba miT
ufro SesaZlebelia, rodesac mxare valdebulebas ki ar arRvevs, aramed xelSek-
rulebis moSlis nardobis momwesrigebeli specialuri normiT ganmtkicebul uf-
lebas iyenebs. miTiTebuli normis sxvagvari ganmartebis SemTxvevaSi, pasuxis-
mgeblobis gamoricxvis Sesaxeb SeTanxmebis kanonmdeblobiT daSveba praqtikul
mniSvnelobas dakargavda da am daSvebis mizani ganuxorcielebeli darCeboda.
amdenad, mxareebma zustad gansazRvres xelSekrulebis moSliT miyenebuli zia-
nis farglebi, romelic miuRebel Semosavals ar moicavs, Sesabamisad, SemkveTis
mier xelSekrulebis calmxrivad Sewyvetis SemTxvevaSi, mxareebma gamoricxes
miuRebeli Semosavlis anazRaurebis SesaZlebloba.

rac Seexeba saapelacio sasamarTlos mier bankis jarimis mosarCelisaTvis anazRa-
urebis kanonierebas, palatam miiCnia, rom ar arsebobda mopasuxisaTvis misi da-
kisrebis ssk-is 412-e muxliT (anazRaurebas eqvemdebareba is ziani, romelic mova-
lisTvis winaswar savaraudo iyo da warmoadgens zianis gamomwvevi moqmedebis uSu-
alo Sedegs) gaTvaliswinebuli winapirobebi. miTiTebuli muxlis danawesidan ga-
momdinareobs, rom arapirdapiri ziani, romelsac, normiT ganmtkicebuli go-
nivruli varaudis cnebidan gamomdinare, movale ver ivaraudebda, ar anaz-
Raurdeba. arc imgvari ziani ar anazRaurdeba, romelic, savaraudoa, Tumca
movalis moqmedebis uSualo Sedegi ar aris.

ganxilul davaSi bankma mosarCelis davalebiT gaxsna sabanko garantia. banksa da
mosarCeles Soris dadebuli sabanko garantiis xelSekrulebiT gaTvaliswinebu-
li iyo garantiis momsaxurebis sakomisio, romelic mopasuxem ar gadaixada. gada-
uxdel sakomisios daericxa jarima, romlis anazRaurebasac mosarCele moiTxovs.
palatam ganmarta, rom xelSekrulebis dadebisas mxare kisrulobs, valdebulebas
da Tavis Tavze iRebs mxolod im risks, romelic dakavSirebulia xelSekrulebis
SesrulebasTan. amdenad, movalem ziani unda aanazRauros yovelTvis, magram
mxolod xelSekrulebiT nakisri riskis farglebSi. mocemul SemTxvevaSi, sa-
banko garantiis arsidan gamomdinare, momsaxurebis sakomisiosa da masze daric-
xuli jarimis gadaxdis riski nardobis xelSekrulebis dadebisas mopasuxes ar au-
Ria. sabanko garantia araaqcesoruli bunebisaa da damoukidebelia ZiriTadi val-
debulebisagan, kerZod, principalsa (menardesa) da garants (banks) Soris xelSek-
ruleba, maT Soris urTierTobisas (rogoricaa, magaliTad, sakomisio momsaxure-
bis gadaxda) ar aris damokidebuli im ZiriTad valdebulebaze, romlis Sesrule-
bis uzrunvelsayofadac gaica. vinaidan xelSekrulebis dadebisas SemkveTs ar au-
Ria amgvari riski da xelSekrulebiT ar iyo daculi aRniSnuli interesi, bankis
mier jarimis dakisrebiT mosarCelis mier gancdili ziani ar aris nardobis xel-
Sekrulebis moSliT miyenebuli Cveulebrivi da normaluri Sedegi da igi movali-
saTvis winaswar savaraudo ver iqneboda, rac am nawilSi sarCelis dakmayofileba-
ze uaris Tqmis faqtobrivsamarTlebrivi safuZvelia.
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6.4.2.

gamoyenebuli normebi: ssk-is 636-e muxli.

ganmartebebi:

a. ssk-is 636-e muxli adgens SemkveTis uflebas, upirobod, samuSaoebis das-
rulebamde, nebismier dros Tqvas uari xelSekrulebaze.menardis mier xel-
Sekrulebis pirobis daurRvevlobis SemTxvevaSic ki, SemkveTs kanonmdebel-
ma mianiWa ufleba, nebismier dros moSalos xelSekruleba, erTaderTi spe-
cialuri daTqma, romelic menardis interesebis dasacavad aris dadgeni-
li moxmobil normaSi, SemkveTis valdebulebaa, aunazRauros kontrahents
ukve Sesrulebuli samuSao da xelSekrulebis moSliT miyenebuli ziani. ssk-
is 636-e muxliT, kanonmdebeli SemkveTisaTvis xelSekrulebis moSlis wanam-
ZRvrebs ki ar awesebs, aramed, am normis gamoyenebis SemTxvevaSi,  gamawonas-
worebeli samarTlebrivi dacviTi meqanizmis saxiT, adgens SemkveTis val-
debulebas, anu gansazRvravs, Tu ra unda aunazRaurdes menardes;

b. valdebulebis darRvevis zogadi debulebebis (ssk-is 398-399-e muxli) kon-
kurenciisas specialur regulaciasTan (ssk-is 636-e muxli) upiratesoba am
ukanasknels eniWeba.

gadawyvetilebis Sedegi: sarCeli uaryofilia moTxovnis damfuZnebeli
normis, ssk-is 636-e muxlis, safuZvelze.

nardobis saxelSekrulebosamarTlebriv davaSi72 saqalaqo da saapelacio sa-
samarTloebma gaiziares mosarCelis (menardis) mosazreba, rom mopasuxem (Sem-
kveTma) usafuZvlod ar misca saSualeba, daesrulebina xelSekrulebiT gaTvalis-
winebuli samuSaoebi da, rogorc mewarme pirs, mieRo Sesabamisi mogeba. saapela-
cio sasamarTlom daakmayofila menardis sarCeli xelSekrulebis Sewyvetis
gamo zianis (miuRebeli Semosavlis) SemkveTisaTvis dakisrebis Taobaze, im sa-
fuZvliT, rom SemkveTma daarRvia keTilsindisieri mxaris qcevis valdebu-
leba, kerZod, ar misca menardes samuSaoebis gagrZelebis SesaZlebloba da
isini daasrulebina sxva kompanias.

sakasacio sasamarTlom axali gadawyvetilebiT ar daakmayofila menardis
sarCeli.

sakasacio sasamarTlom ar gaiziara qvemdgomi sasamarTlos msjeloba, rom xel-
Sekrulebidan gasvlisas, SemkveTs unda daecva xelSekrulebidan gasvlis samoqa-
laqo kodeqsiT dadgenili wesi (ssk-is 398-e muxli), aseve, samarTlebrivad dausa-
buTeblad miiCnia sasamarTlos miTiTeba pativsadebi safuZvlebiT xelSekrule-
bidan gasvlis wesze (ssk-is 399-e muxli), radgan valdebulebis darRvevis zoga-
di debulebebis konkurenciisas specialur regulaciasTan (ssk-is 636-e mux-
li), swored es ukanaskneli gamoiyeneba.

sakasacio sasamarTlom ganmarta, rom ssk-is 636-e muxli adgens SemkveTis ufle-
bas, upirobod, samuSaoebis dasrulebamde, nebismier dros Tqvas uari xelSekrule-
baze. erT-erT gadawyvetilebaSi, sakasacio sasamarTlom aRniSna, rom ssk-is 636-e mux-
lis definiciiT, nardobis samarTlebriv urTierTobaSi upiratesoba eniWeba Sem-
kveTs, romelsac upirobod, samuSaos dasrulebamde, nebismier dros SeuZlia, cal-

72  sus gadawyvetileba, 5 Tebervali, 2016, saqme #as-901-851-2015.
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mxrivad moSalos xelSekruleba. menardis interesebis dasacavad da mxareTa Soris
uflebebisa da movaleobebis gonivruli balansis SesanarCuneblad, SemkveTs ekis-
reba valdebuleba, xelSekrulebis moSlis SemTxvevaSi, menardes aunazRauros Ses-
rulebuli samuSao, is, rac faqtobrivad Sesrulda da xelSekrulebis moSliT mi-
yenebuli ziani. yovel konkretul SemTxvevaSi, movales (menardes) ekisreba tvir-
Ti, amtkicos, Tu ra ziani miadga mas xelSekrulebis moSliT. sakasacio sasamarTlo
ganmartavs, rom ssk-is 636-e muxlSi miTiTebuli xelSekrulebis moSliT miyenebu-
li ziani aris faqtobrivad Sesrulebuli samuSao, romelic unda aunazRauros Sem-
kveTma menardes da, aseve, danaxarjebi, romelic moicavs menardis mier gaweul
iseT qmedebebs, romlebic ukavSirdeba konkretuli nardobis xelSekrulebis miz-
nebisaTvis adamianuri Tu finansuri resursebis mozidvas, mag. iseTi specifikuri
masalebisa da mowyobilobebis SeZenas, romelic mxolod konkretuli nardobis xel-
Sekrulebidan gamomdinare samuSaoebisTvisaa aucilebeli da SeuZlebelia maTi
sxvagan gamoyeneba, manqana-danadgarebisa da teqnikuri saSualebebis, Sesasrule-
beli samuSao iaraRis daqiraveba, konkretuli specialistebis mowveva, rac nardo-
bis samuSaoebisaTvis gaweul faqtobriv da im danaxarjebs moicavs, romelsac, sa-
varaudoa, miiRebda menarde, radgan saamisod ganaxorciela garkveuli qmedebebi“
(susg #as-697-663-2015, 15.12. 2015).

uzenaesi sasamarTlos daskvniT, nardobis samarTlebriv urTierTobaSi 636-e muxli
aris is specialuri regulacia, romelsac ar sWirdeba winapirobebis dacva, radgan
moxmobili normis Sinaarss „ewinaaRmdegeba SemkveTis iZuleba, da valdebuleba,
ar SeuSalos xeli menardes samuSaoebis dasrulebaSi. sakasacio sasamarTlom xaz-
gasmiT aRniSna, rom menardis mier xelSekrulebis pirobis daurRvevlobis Sem-
TxvevaSic ki, SemkveTs kanonmdebelma mianiWa ufleba, nebismier dros moSalos xel-
Sekruleba, erTaderTi specialuri daTqma, romelic menardis interesebis dasa-
cavad aris dadgenili moxmobil normaSi, mdgomareobs SemkveTis valdebulebaSi,
aunazRauros kontrahents ukve Sesrulebuli samuSao da xelSekrulebis moSliT
miyenebuli ziani. ssk-is 636-e muxliT, kanonmdebeli SemkveTisaTvis xelSekru-
lebis moSlis wanamZRvrebs ki ar awesebs, aramed, am normis gamoyenebis Sem-
TxvevaSi, gamawonasworebeli samarTlebrivi dacviTi meqanizmis saxiT, adgens
SemkveTis valdebulebas, anu gansazRvravs, Tu ra unda aunazRaurdes menar-
des“ (susg #as-697-663-2015, 15.12. 2015).

6.4.3.

gamoyenebuli normebi: saqarTvelos komunikaciebis erovnuli komisiis 2006
wlis 17 martis #3 dadgenileba, kanoni momxmarebelTa uflebebis dacvis Se-
saxeb, ssk-is 632-e, 415-e, me-8, me-10.3. muxlebi.

ganmartebebi: sakasacio sasamarTlom Sereuli bralis gamo mxareTa Soris
pasuxismgebloba Tanabrad gaanawila.

gadawyvetilebis Sedegi: mxareTa Sereuli bralisa da keTilsindisierebis
gaTvaliswinebiT sarCeli nawilobriv dakmayofilda.

erT-erT saqmeSi73 or samewarmeo subieqts Soris davis sagania mimwodebelsa da
momxmarebels Soris nardobis xelSekrulebidan gamomdinare mimwodeblis sasar-

73  sus gadawyvetileba, 4 ivlisi, 2016, #as-1-1-2016.
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geblod momxmareblisaTvis xelSekrulebiT nakisri valdebulebis Sesruleba _
rouminguli momsaxurebis xarjis _ 50 611 laris gadaxda. saqmis fabulis mixed-
viT, (mosarCele, menarde) eleqtrokomunikaciebis sferoSi avtorizebuli piria,
romelmac gansazRvra da SesTavaza momxmarebels xelSekrulebis is standartu-
li pirobebi, romliTac momxmareblisaTvis cnobili tarifi, SesaZloa, mcirediT
meti yofiliyo xelSekrulebiT gansazRvrulze. am SeTavazebas momxmarebeli da-
eTanxma im ganWvretadi riskis gaTvaliswinebiT, romelic ucxoeli provaideris
tarifebs, dadgenilze mcirediT aRmatebuls, ukavSirdeboda, Tumca, konkretu-
lad ucxoeTSi Casvlisas, abonents ar miuRia mimwodeblisagan is informacia, ga-
mafrTxilebeli, mokle teqsturi SetyobinebiT (sms), romlis utyuari, amomwura-
vi da gasagebi formiT miwodeba, eleqtronuli komunikaciis specifikurobidan
gamomdinare, specialuri kanonisa da komunikaciebis komisiis #3 dadgenilebis
safuZvelze, swored menardis valdebuleba iyo, rac valdebulebis Sesrulebis
pirobebis, samarTlianobis safuZvelze, gansazRvras ewinaaRmdegeba. xelSekru-
lebis gaformebisas cnobili rom yofiliyo, maRali albaTobiT, SeTavazebul pi-
robas ar miiRebda SemkveTi, rac misi Semdgomi moqmedebiTac dadasturda, rode-
sac menardem SemkveTs miawoda informacia daricxuli tarifis Sesaxeb, ris Semde-
gac, momxmareblis moTxovniT, abonenti pirvelidan mesame kategoriis momxmare-
belTa jgufSi gadaiyvanes, xolo mogvianebiT _ sxva servisebic gauTiSes.

sakasacio sasamarTlos daskvniT, momxmareblis abonentmac daarRvia momxmareb-
lis moqmedebis gonivruli windaxedulebis farglebi. sazRvargareT, uwyveti ro-
uminguli momsaxurebiT sargeblobisas, nebismier abonents, gansaxilvel SemTxve-
vaSi ki, soliduri samewarmeo sazogadoebis erT-erT xelmZRvanel pirs, romel-
sac sakuTarma samsaxurma Seuqmna sazRvargareT internetmomsaxurebis misaRe-
bad pirveli kategoriis momxmareblad yofnis safuZveli, menardesTan gaforme-
buli xelSekrulebiT, hqonda sazRvargareT gansxvavebuli tarifebiT eleqtro-
nuli sakomunikacio momsaxurebis Sesaxeb informacia. sxva pirisaTvis, rogorc
abonentma ganmarta, megobris SvilisaTvis telefonis TxovebiT, abonentma daar-
Rvia windaxedulebis minimaluri standarti, romelic mas obieqturad unda, da
SeeZlo kidec, gaeTvaliswinebina.

sasamarTlom gadawyvetileba daafuZna ssk-is 632-e, 415-e, 325-e, me-8, me-10.3. mux-
lebze da daaskvna, rom wardgenili mtkicebulebebis safuZvelze, modave mxareebs
Tanabrad miuZRviT brali zianis (davalianebis) warmoSobaSi, radgan TiToeulis moq-
medeba am davalianebis warmoqmnaSi faqtobrivad dadgenilia. Sesabamisad, sakasa-
cio sasamarTlom mxareTa Soris pasuxismgebloba Tanabrad gaanawila da, sakasacio
saCivris nawilobriv dakmayofilebiT, nawilobriv gaauqma saapelacio sasamarTlos
gadawyvetileba da, axali gadawyvetilebiT, momxmarebels daakisra, menardis sa-
sargeblod, am ukanasknelis mier sarCeliT moTxovnili Tanxis naxevari.

6.4.4.

gamoyenebuli normebi: ssk-is 629-e muxli, dazRvevis Sesaxeb kanonis 334 mux-
lis me-9 punqti, saqarTvelos mTavrobis 2012 wlis 14 maisis 177-e dadgenileba.

ganmartebebi: #177 dadgenilebiT gansazRvruli „mimwodeblisa“ da mzRve-
velis samarTlebrivi kavSiri momsaxurebis tipis saxelSekrulebo urTier-
Tobaa, sadac „mimwodebeli“ gvevlineba menarded, xolo mzRveveli _ Semkve-
Tad, xelSekrulebis sagans warmoadgens anazRaurebis sanacvlod samuSaos
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Sesruleba (samedicino momsaxurebis gaweva). sk-is 799-e da Semdgomi normebiT
regulirebuli xelSekrulebis mxareebs warmoadgenen mzRveveli, damzRvevi
da/an dazRveuli. urTierTobis sagani sadazRvevo riskiT gaTvaliswinebuli
movaleobis Sesrulebaa damzRvevis da/an dazRveulis mier sadazRvevo pre-
miis gadaxdis sanacvlod.

gadawyvetilebis Sedegi: sarCeli uaryofil iqna, radgan mxareTa Soris
saxelSekrulebo urTierTobis arseboba gamoricxavs kreditoris me-5 rigis-
Tvis mikuTvnebas.

mewarmeebs Soris davisa da, Sesabamisad, sakasacio sasamarTlos Sefasebis sagans74

warmoadgens mzRvevelis gakotrebis saqmiswarmoebis procesSi kreditoris moT-
xovnis rigis gansazRvris kanoniereba. gasaCivrebuli ganCinebiT dadgenilia, rom
modave mxareTa Soris arsebobda mesame piris sasargeblod dadebuli xelSekru-
leba da, ssk-is 349-e muxlis Sesabamisad, mosarCeles warmoeSva valdebulebis Ses-
rulebis moTxovnis ufleba „mzRvevelisagan“, radgan am ukanasknelTan mesame pir-
Ta sasargeblod gaformebuli xelSekrulebis safuZvelze, man „damzRvevebis“ mi-
marT kanoniT gaTvaliswinebuli „mzRvevelis“ valdebuleba ukve Seasrula. saape-
lacio sasamarTlos daskvniT, momsaxurebis gamwevis moTxovna uTanabrdeboda dam-
zRvevis moTxovnis uflebas, ris gamoc igi mzRvevelis gakotrebis procesSi me-5
rigiT unda gansazRvruliyo.

sakasacio sasamarTlom gadawyvetilebiT Secvala samarTlebrivi Sedegi da
sarCeli uaryo im dasabuTebiT, rom mxareTa Soris 177-e dadgenilebiT gan-
sazRvruli saxelSekrulebo urTierToba iyo, rac gamoricxavda kredito-
ris me-5 rigisTvis mikuTvnebas.

sasamarTlom aRniSna, rom mzRvevelsa da mosarCeles Soris urTierToba srulad
eqceva saqarTvelos mTavrobis #177 dadgenilebiT gansazRvrul urTierTobaSi,
kerZod, am dadgenilebis pirveli muxlis Sesabamisad, mxareebs Soris arsebobda
saxelSekrulebo urTierToba, romlis farglebSic mosarCele warmoadgenda „mim-
wodebels“ da samedicino momsaxurebas uwevda mzRvevelis beneficiarebs, rom-
lis Rirebulebasac anazRaurebda mzRveveli.

sakasacio sasamarTlos SefasebiT, #177 dadgenilebiT gansazRvruli „mimwodeb-
lisa“ da mzRvevelis samarTlebrivi kavSiri momsaxurebis tipis saxelSekrulebo
urTierTobis elementebze mianiSnebs da yvelaze axlos sk-is 629-e muxliT gaTva-
liswinebul nardobis urTierTobasTan dgas, romlis farglebSic, samedicino da-
wesebuleba (#177 dadgenilebis miznebisTvis _ „mimwodebeli“) gvevlineba menar-
ded, xolo mzRveveli _ SemkveTad, xelSekrulebis sagans warmoadgens anazRau-
rebis sanacvlod samuSaos Sesruleba (samedicino momsaxurebis gaweva). rac Seexe-
ba uSualod dazRvevis samarTlebriv urTierTobas, mas sk-is 799-e da Semdgomi
normebi aregulirebs da urTierTobis elementebic gansxvavebulia: xelSekrule-
bis subieqtebs warmoadgenen mzRveveli, damzRvevi da/an dazRveuli. urTierTo-
bis sagani sadazRvevo riskiT gaTvaliswinebuli movaleobis Sesrulebaa damzRve-
vis da/an dazRveulis mier sadazRvevo premiis gadaxdis sanacvlod.

sakasacio palatam miiCnia, rom qvemdgomma sasamarTloebma arasworad Seafases
menardesa da mzRvevels Soris warmoSobili samarTlebrivi urTierToba da „daz-
Rvevis Sesaxeb“ saqarTvelos kanonis 334 muxlis me-9 punqtis „e“ qvepunqtis far-

74  sus gadawyvetileba, 24 Tebervali, 2017,#as-906-872-2016.
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glebSi arasworad gansazRvres kreditoris moTxovnis samarTlebrivi safuZveli.

imis gaTvaliswinebiT, rom me-5 rigis kreditorebad gvevlinebian pirebi, romle-
bic mzRvevelTan dazRvevis xelSekrulebidan gamomdinare imyofebodnen samar-
Tlebriv urTierTobaSi, xolo yvela sxva danarCeni moTxovna, kanoniT dadgenili
wesis Tanaxmad, anazRaurdeba me-7 rigSi, aseve, vinaidan mxareebi ar imyofebodnen
dazRvevis samarTlebriv urTierTobaSi, aramed, mosarCele, rogorc menarde,
#177 dadgenilebis farglebSi momsaxurebas uwevda mzRvevlis, rogorc Semkve-
Tis beneficiarebs, sasamarTlos gansjiT, misi moTxovna mzRvevelis gakotrebis
saqmiswarmoebis procesSi „dazRvevis Sesaxeb“ saqarTvelos kanonis 334 muxlis me-
9 punqtis „z“ qvepunqtiT gansazRvrul me-7 rigis moTxovnad unda iqnes miCneuli,
ramdenadac igi, rogorc nardobis samarTlebrivi urTierTobidan nawarmoebi, mi-
ekuTvneba kanoniT gansazRvrul „danarCen moTxovnebs mzRvevelis mimarT.

6.4.5.

gamoyenebuli normebi: ssk-is 629-e da momdevno muxlebi, sssk-is 4.1., 201-e
muxlis pirveli da meoTxe nawilebi, 219-e, 102-e muxlebi.

ganmarteba:

a. saapelacio sasamarTlo gascda Sefasebis sagans da SesagebelSi Sesabamisi
Sedavebis ararsebobis pirobebSi sakuTari iniciativiT miiCnia arasakmari-
sad mosarCelis mier valdebulebis Sesrulebis dadasturebis mizniT war-
dgenili alternatiuli kvlevis Sedegebi;

b. SemkveTis dasabuTebuli Sedavebis ararsebobis pirobebSi gasaziarebelia
mosarCelis pozicia samuSaos unaklod Sesrulebis Sesaxeb.

gadawyvetilebis Sedegi: menardis sarCeli dakmayofilda SemkveTis arse-
biTi Sesageblis ararsebobis gamo.

sakasacio ganxilvis sagans warmoadgens nardobis xelSekrulebidan gamomdinare
sazRauris anazRaurebis moTxovnis kanoniereba, romlis farglebSic menarde (me-
warme) acxadebs, rom man xelSekrulebiT nakisri valdebuleba Seasrula jerov-
nad, xolo SemkveTi, romelmac faqtobrivad miiRo Sesruleba, dausabuTeblad ac-
xadebs uars Semxvedr Sesrulebaze. es ukanaskneli ki, Tavis mxriv, sazRauris sru-
lad gadaxdaze uars asabuTebs imiT, rom menardem xelSekrulebiT dadgenili pi-
robebis Sesabamisad, saTanado mtkicebulebis wardgeniT ar daadastura samuSaos
jerovani Sesrulebis faqti, ris gamoc gavida xelSekrulebidan da aRar arsebobs
Sesrulebuli samuSaos Rirebulebis darCenili nawilis anazRaurebis mavaldebu-
lebeli winapirobebi.

qvemdgomma sasamarTloebma sarCelis dakmayofilebaze uaris Tqmis umTavres wi-
napirobad miiCnies swored is faqti, rom mosarCelem, xelSekrulebiT dadgenili
wesis Sesabamisad, ver SeZlo Sesrulebuli samuSaos xelSekrulebiT gaTvaliswi-
nebul xarisxTan Sesabamisobis dadastureba. sasamarTloebis am daskvnas ar eTan-
xmeba menarde da pretenzias acxadebs saqmeSi warmodgenili saeqsperto daskvnis
arasaTanado Sefasebaze.

sakasacio sasamarTlom miiCnia, rom kasatorma valdebulebis Sesrulebis dama-
dasturebeli mtkicebulebebis Sefasebis nawilSi warmoadgina dasaSvebi sakasa-
cio pretenzia, romlis analizi qmnis gasaCivrebuli gadawyvetilebis gauqmebis
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sssk-is 393-e muxlis me-3 nawiliT gaTvaliswinebul safuZvels.

saqmis masalebiT dadgenilia, rom samuSaos jerovani Sesrulebis faqti ssip l.
samxaraulis saxelobis eqspertizis biurom ver daadastura saTanado meTodo-
logiis ararsebobis gamo, alternatiuli eqspertizis daskvniT ki, dgindeba, rom
Sesrulebas ar gaaCnia nivTobrivi nakli.

sarCelis winaaRmdeg wardgenili SesagebliT dasturdeba, rom SemkveTi darCeni-
li sazRauris gadaxdaze uars asabuTebs nardobis xelSekrulebiT mxareTa mier
pirdapir gaTvaliswinebuli mtkicebulebis _ ssip l. samxaraulis saxelobis sasa-
marTlos eqspertizis erovnuli biuros daskvnis warudgenlobiT.

sakasacio sasamarTlom ganmarta, rom SemkveTis dasabuTebuli Sedavebis arar-
sebobis pirobebSi _ gasaziarebelia mosarCelis pozicia samuSaos unaklod
Sesrulebis Sesaxeb. am daskvnis sapirispirod, sssk-is 102-e muxlis Sesabamisad,
SemkveTs ar warudgenia mtkicebuleba, romelic daadasturebda, rom germanuli
standartiT Sesrulebuli Savi safris samuSaoebi ar Seesabameba xelSekrulebiT
gaTvaliswinebul standarts da (`gost~) 9128-84 standartTan SedarebiT _ gamosa-
yeneblad uvargisia.

saqmis masalebiT mTavari sxdomis daniSvnamde mopasuxis mxridan damatebiTi Se-
davebis wardgena ar ikveTeba. sakasacio palatis mosazrebiT, rogorc pirveli in-
stanciis, ise _ saapelacio sasamarTlo gascda Sefasebis sagans da Sesagebel-
Si Sesabamisi Sedavebis ararsebobis pirobebSi sakuTari iniciativiT miiCnia
arasakmarisad mosarCelis mier valdebulebis Sesrulebis dadasturebis miz-
niT wardgenili alternatiuli kvlevis Sedegebi. mtkicebulebaTa Sefasebis
saproceso wesebidan gamomdinare, palatam ar gaiziara qvemdgomi sasamarTloebis
mxridan damoukidebeli eqspertis kvlevis uaryofa.

sasamarTlom miuTiTa, rom im viTarebaSi, rodesac kvlevas ver axerxebs eqsperti
garkveuli mizeziT, es garemoeba ar SeiZleba bralad Seeracxos menardes da waer-
Tvas SesaZlebloba, sxva specialistis/eqspertis kvlevaze dayrdnobiT adastu-
ros movaleobis jerovani Sesrulebis faqti. kanonis sxvagvari ganmarteba migviy-
vanda samoqalaqo kodeqsis pirveli muxliT garantirebuli kerZo xasiaTis urTi-
erTobaSi damkvidrebul „pirTa Tanasworobis“ principis uaryofamde.

sasamarTlom aRniSna, rom im pirobebSi, rodesac menardem samuSaos jerovani Ses-
rulebis faqtis dadastureba SeZlo saTanado mtkicebulebiT, romlis winaaRmde-
gac SemkveTs arsebiTi Sesagebeli ar aqvs wardgenili, arsebobs menardis sarCelis
dakmayofilebis ssk-is 629-e muxlis pirveli nawiliT gaTvaliswinebuli safuZve-
li. swored arsebiTi Sesageblis warudgenloba gaxda sakasacio sasamarTlos
mier gadawyvetilebis miRebis sakmarisi procesualuri safuZveli, romli-
Tac menardis sarCeli srulad dakmayofilda.75

75  sus gadawyvetileba, 9 ivnisi, 2017, #as-1100-1057-2016.
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6.4.6.

gamoyenebuli normebi: ssk-is 629-e, 636-e, 411-e muxlebi.

ganmartebebi: ssk-is 636-e muxliT misTvis miniWebuli uflebamosilebiT. me-
nardis mier xelSekrulebis pirobis daurRvevlobis SemTxvevaSic ki, SemkveTs
kanonmdebelma mianiWa ufleba, nebismier dros moSalos xelSekruleba. erTa-
derTi specialuri daTqma, romelic menardis interesebis dasacavad aris
dadgenili moxmobil normaSi, SemkveTis valdebulebaa, aunazRauros kontra-
hents ukve Sesrulebuli samuSao da xelSekrulebis moSliT miyenebuli zia-
ni.

gadawyvetilebis Sedegi: sarCelis uaryofis safuZveli gaxda saapelacio
sasamarTlos mier kanonis araswori ganmarteba, kerZod, saapelacio sasamar-
Tlom nardobis xelSekrulebis moSliT miyenebul zianSi gaiTvaliswina miu-
Rebeli Semosavali.

mewarmeebs Soris nardobis saxelSekrulebosamarTlebriv davaSi, sakasacio sasa-
marTlom Seamowma saapelacio sasamarTlos gadawyvetilebis kanoniereba, romli-
Tac mosarCelis (menarde) moTxovna SemkveTis (mopasuxe) mimarT Sesrulebuli sa-
muSaoebis Rirebulebis anazRaurebisa da pirgasamtexlos dakisrebis nawilSi ar
dakmayofilda, xolo xelSekrulebis moSliT miuRebeli Semosavlis saxiT miyene-
buli zianis moTxovnis nawilSi dakmayofilda. sakasacio sasamarTlos mier gasa-
Civrebuli gadawyvetilebis gauqmebisa da gadawyvetilebiT sarCelis uaryofis
safuZveli gaxda saapelacio sasamarTlos mier kanonis araswori ganmarteba (sssk-
is 393.1.g. muxli), saxeldobr, saapelacio sasamarTlom nardobis xelSekrulebis
moSliT miyenebul zianSi gaiTvaliswina is sargebeli, rasac miiRebda mosarCele
valdebulebis jerovnad Sesrulebis SemTxvevaSi _ anu miuRebeli Semosavali (ssk-
is 411-e muxli).76

sakasacio sasamarTlom uzenaesi sasamarTlos myar praqtikaze miTiTebiT ganmar-
ta, rom SemkveTma isargebla swored ssk-is 636-e muxliT misTvis miniWebuli uf-
lebamosilebiT. menardis mier xelSekrulebis pirobis daurRvevlobis SemTxve-
vaSic ki, SemkveTs kanonmdebelma mianiWa ufleba, nebismier dros moSalos xel-
Sekruleba. erTaderTi specialuri daTqma, romelic menardis interesebis dasa-
cavad aris dadgenili moxmobil normaSi, SemkveTis valdebulebaa, aunazRauros
kontrahents ukve Sesrulebuli samuSao da xelSekrulebis moSliT miyenebuli
ziani. ssk-is 636-e muxliT, kanonmdebeli SemkveTisaTvis xelSekrulebis moSlis
wanamZRvrebs ki ar awesebs, aramed, am normis gamoyenebis SemTxvevaSi, gamawonas-
worebeli samarTlebrivi dacviTi meqanizmis saxiT, adgens SemkveTis valdebule-
bas, anu gansazRvravs, Tu ra unda aunazRaurdes menardes (susg #as-697-663-2015;
2015 wlis 15 dekemberi).

sakasacio palatam aRniSna, rom Tavad mosarCelem ver SeZlo daemtkicebina, Tu ra
faqtobrivi ziani miadga mas konkretuli xelSekrulebis moSliT. saapelacio sa-
samarTlos mier mopasuxisTvis dakisrebuli zianis anazRaurebis valdebuleba
ukavSirdeba mxolod miuRebel Semosavals. mocemul SemTxvevaSi, menardis mier
moTxovnili asanazRaurebeli ziani ki, faqtobriv da im danaxarjebs moicavs, ro-
melsac, savaraudod, miiRebda menarde, Tu man saamisod garkveuli moqmedeba Se-
asrula. Sesabamisad, nardobis xelSekrulebis momwesrigebeli specialuri nor-
mebis Tanaxmad, igi ar eqvemdebareba anazRaurebas.

76  sus gadawyvetileba, 2 ivnisi, 2017, # as-319-304-2016.
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6.4.7.

gamoyenebuli normebi: ssk-is 629-e, sssk-is 377-e (1) da 384-e, 264-e muxlebi.

ganmartebebi: miuxedavad imisa, rom SemkveTma valdebulebis Sesrulebis da-
madasturebeli sakmarisi mtkicebulebebi ver waradgina, im garemoebis gaT-
valiswinebiT, rom SemkveTisave sakasacio saCivari aRniSnul sakiTxze Seda-
vebas ar Seicavs, sasamarTlom Sesrulebis moTxovna dasabuTebulad miiCnia.

gadawyvetilebis Sedegi: sarCeli dakmayofilda, Seicvala dakisrebuli
Tanxis odenoba, vinaidan saapelacio sasamarTlom axali gadawyvetilebiT Sem-
kveTs daakisra Tanxa, rac moicavs kanonier ZalaSi Sesuli gadawyvetilebiT
ukve dakisrebul Tanxas.

nardobis saxelSekrulebosamarTlebriv davaSi mxareTa Soris sadavos ar warmo-
adgens menardis mxridan valdebulebis Sesrulebis faqti, rac mas moTxovnis uf-
lebas warmouSobs SemkveTis mimarT, Sesabamisad, mosarCelis moTxovna formalur-
samarTlebrivi TvalsazrisiT gamarTlebulia. rac Seexeba mopasuxis pozicias, igi
Tavs icavs valdebulebis Sesrulebis faqtze miTiTebiT (moTxovnis Semwyveti Se-
sagebeli) da Sedavebis farglebSi valdebulia, waradginos Sesrulebis damadas-
turebeli mtkicebulebebi. im garemoebis Taobaze, rom mopasuxem valdebulebis
Sesrulebis damadasturebeli sakmarisi mtkicebulebebi ver waradgina, sakasacio
saCivari Sedavebas ar Seicavs, ris gamoc palatam miiCnia, rom gasaCivrebuli
gadawyvetileba SemkveTisaTvis 63 165 laris dakisrebis nawilSi gamarTlebu-
lia.

sakasacio sasamarTlos mier axali gadawyvetilebis miRebis safuZveli gaxda
saapelacio sasamarTlos mier saapelacio warmoebis farglebSi ganxilvis
farglebis darRveva.77 saqalaqo sasamarTlos gadawyvetilebiT sarCeli 23 874
laris dakisrebis nawilSi dakmayofilda, amave gadawyvetilebiT menardes uari
eTqva nardobis samarTlebrivi urTierTobidan gamomdinare SemkveTisaTvis 63 165
laris, aseve, miuRebeli Semosavlis _ 9 078 laris dakisrebaze. saqalaqo sasamar-
Tlos xsenebuli gadawyvetileba saapelacio wesiT gasaCivrda mxolod menardis
mier da saapelacio ganacxadis moculoba, bunebrivia, apelantis sasargeblod ga-
motanil gadawyvetilebas ar Seexeboda. miTiTebuli garemoebebidan gamomdina-
re, udavoa, rom sarCelis dakmayofilebis nawilSi gadawyvetileba, sssk-is 264-e
muxlis pirveli nawilis „b“ qvepunqtis Sesabamisad Sevida kanonier ZalaSi. saape-
lacio palatam 63 165 laris mopasuxisaTvis dakisrebis nawilSi safuZvlianad mi-
iCnia ra apelantis moTxovna, gascda saapelacio saCivris farglebs (sssk-is 377-e
(1) da 384-e muxlebi) da axali gadawyvetilebiT SemkveTs daakisra 87 039 lari, rac
moicavs kanonier ZalaSi Sesuli gadawyvetilebiT ukve dakisrebul Tanxas. Sesaba-
misad, am nawilSi arsebobs gasaCivrebuli gadawyvetilebis gauqmebis absoluturi
safuZveli (sssk-is 394-e muxlis „e“ qvepunqtis Tanaxmad, gadawyvetileba iuridi-
ulad ar aris sakmarisad dasabuTebuli).

77  sus gadawyvetileba, 20 oqtomberi, 2017, #as-856-800-2017.
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6.4.8.

gamoyenebuli normebi: ssk-is 744-e, 709-e, 930-e, 629-e muxlebi, sssk-is 129-e,
102-e muxlebi.

ganmartebebi: faqtebis Sesaxeb mxaris yoveli ganmarteba mis sasargeblod,
marTalia, mtkicebulebaa, magram arasakmarisia, romelic moiTxovs dadas-
turebas sxva mtkicebulebis meSveobiT.

gadawyvetilebis Sedegi: sarCeli ar dakmayofilda dausabuTeblobis ga-
mo, radgan mosarCelem Tavisi wili mtkicebis tvirTi ver daZlia.

mosarCelem SemkveTis (mewarme) winaaRmdeg aRZruli sarCeliT xelSekrulebis moS-
liT miyenebuli zianis anazRaureba moiTxova im safuZvliT, rom mas saSuamavlo
xelSekrulebidan gamomdinare Sesrulebuli samuSaos anazRaurebis moTxovnis
ufleba aqvs.78 saapelacio sasamarTlom mxareTa Soris urTierToba Suamavlobis
xelSekrulebad miiCnia da nawilobriv daakmayofila sarCeli. sakasacio sasamar-
Tlom imsjela sadavo SeTanxmebis Sinaarsze, romelic gansxvavebulad ganmartes
pirveli da meore instanciebis sasamarTloebma da sxvadasxva xelSekrulebebis
Suamavlobis, nardobis, erToblivi saqmianobis, davalebis samarTlebrivi bunebis
diferencirebis gziT daaskvna, rom mosarCelesa da mopasuxes Soris ar yofila
saSuamavlo saxelSekrulebo urTierToba, radgan, ssk-is 744-e muxlis Tanaxmad,
saqmeSi arsebuli mtkicebulebebis safuZvelze, ar dasturdeba, rom Suamavlobis
sagani (mesame pirebTan molaparakebebis warmoeba maT sakuTrebaSi arsebuli uZra-
vi qoneba SemkveTis sasargeblod Sesabamisi sazRauris fasad daTmoba, mSeneblo-
bis zedamxedveloba da sxva) iyo is, rasac sarCeli eyrdnoba da aRniSna, rom mxare-
Ta Soris gaformebul xelSekrulebas yvelaze metad nardobis urTierTobisaT-
vis damaxasiaTebeli buneba aqvs, vinaidan moicavs momsaxurebas SemkveTis miTi-
Tebebis farglebSi, sadac anazRaureba SeTanxmda SemsruleblisaTvis samSeneb-
lo farTis 3%-is gadacemis saxiT. nardobis samarTlebriv urTierTobaSic menar-
des (Semsrulebels) SemkveTis miTiTebebis safuZvelze ekisreba garkveuli mom-
saxurebis (samuSaos Sesruleba, nakeTobis damzadeba) gaweva, risTvisac miiRebs
gasamrjelos, konkretul SemTxvevaSi, garemoebebis anu xelSekrulebis pirobe-
bis mixedviT, mxareebi SeTanxmdnen anazRaurebaze.

sakasacio sasamarTlom gansazRvra ra sadavo urTierTobis samarTlebrivi xasia-
Ti, axali gadawyvetilebiT sarCeli ar daakmayofila dausabuTeblobis gamo,
radgan mosarCelem Tavisi wili mtkicebis tvirTi ver daZlia. sasamarTlom
mxolod mxaris ganmarteba ar miiCnia sadavo garemoebebis damadasturebel mtki-
cebulebad da aRniSna, rom faqtebis Sesaxeb mxaris yoveli ganmarteba mis sa-
sargeblod, marTalia, mtkicebulebaa, magram arasakmarisia, romelic moiT-
xovs dadasturebas sxva mtkicebulebis meSveobiT. amasTan, sasamarTlom miu-
TiTa, rom momsaxurebis xelSekrulebiT nakisri valdebuleba Semsrulebelma (mo-
sarCelem) ver Seasrula. ssk-is 629.1-e muxlis winapirobebidan gamomdinare, Sem-
sruleblis mier gaweuli momsaxurebis damadasturebeli mtkicebulebebi saqmeSi
ar moipoveba da aseTad ver iqneba miCneuli mesame pirebTan gaformebuli nasyi-
dobis winare xelSekrulebebi, romelTa safuZvelze Semsrulebelma sxvisi (mopa-
suxis) qonebis gankargvis xelSekrulebebs moawera xeli, razedac arc samSeneblo
kompaniis (mopasuxis) Tanxmoba ar hqonia da arc am ukanasknelisagan ar miuRia qo-
neba sakuTrebad.

78  sus gadawyvetileba, 13 oqtomberi, 2017, #as-304-287-2017.
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6.4.9.

gamoyenebuli normebi: ssk-is 629-e, 930-e muxlebi.

ganmarteba:

a. amxanagobis wevrad gaxdomis Sesaxeb xelSekrulebebSi, mopasuxeebis amxa-
nagobis wevrebad moxsenieba ar warmoadgens sakmaris safuZvels imisTvis,
rom aRniSnuli pirebi amxanagobis monawileebad da mis valdebulebebze pa-
suxismgebel pirebad iqnen miCneuli;

b. amxanagobis miznis miRwevaze pasuxismgebeli subieqtebi arian ara amxana-
gobis is wevrebi, romelTa mizani mxolod binis SeZena iyo, aramed isini,
romelTac amxanagobis saxeliT, ekonomikuri saqmianobis valdebuleba ikis-
res;

g. binis SeZenis interesis mqone pirTa samarTlebrivi kavSiri amxanagobasTan
nardobad unda Sefasdes.

gadawyvetilebis Sedegi: sarCeli uaryofil iqna moTxovnis samarTlebri-
vi safuZvlis ararsebobis gamo.

individualuri binaTmSeneblobis amxanagobis (SemdegSi _ iba) sarCeli mopasuxe _
fizikuri pirebis mimarT fuladi valdebulebis Sesrulebis (damatebiTi Senata-
nebis ganxorcielebis dakisrebis) Taobaze, qvemdgomi instanciis sasamarTloebma
daakmayofiles, magram sakasacio sasamarTlom uaryo, im safuZvliT, rom saa-
pelacio sasamarTlom urTierToba modave mxareTa Soris arasworad daakva-
lificira erToblivi saqmianobis xelSekrulebad da ara nardobad da, Sesa-
bamisad, ar arsebobs moTxovnis samarTlebrivi safuZveli.79 sasamarTlos az-
riT, xelSekrulebebi, romelsac mosarCele eyrdnoba, aseTi moTxovnis wardgenis
saSualebas ar qmnis, radganac mopasuxeebs srulad Sesrulebuli aqvT SeTanxme-
biT nakisri valdebuleba da, aqedan gamomdinare, fuladi valdebuleba Sewyveti-
lia (ssk-is 427-e muxli). moTxovnis warmoSobis damabrkolebelia is garemoeba, rom
sadamfuZneblo xelSekruleba, romlis safuZvelzec unda warmoSobodaT mopa-
suxeebs e.w. „Cveulebrivi wevris“ ufleba-movaleobebi, sanotaro wesiT damowmda,
anu mxareebma garigebis namdviloba werilobiTi SeTanxmebis sanotaro wesiT da-
dasturebas daukavSires da, aqedan gamomdinare, amxanagobis wevrobasTan dakav-
SirebiT yvela Semdgomi garigebebic sanotaro wesiT unda damowmebuliyo (ssk-is
59-e muxlis pirveli nawili), rac mopasuxeebs ar daucavT da, Sesabamisad, maT ar
warmoeSobodaT saerTo saqmianobidan gamomdinare ufleba-movaleobebi.

sakasacio palatam imsjela ra erToblivi saqmianobis garigebis samarTlebriv bu-
nebaze, aRniSna, rom samoqalaqo kodeqsi ar azustebs xelSekrulebis am tipisaT-
vis gansazRvruli miznis Sinaarss, amdenad, garigebis mxareTa interess, SesaZle-
belia, warmoadgendes kanonmdeblobiT daSvebuli nebismieri mizani, maT Soris _
garkveuli mogebis miRebis survili. saerTo miznis arseboba garigebis mTavari
winapirobaa, amitom amxanagobis TiToeuli wevri monawileobs, rogorc garigebis
damoukidebeli mxare. palatam miiCnia, rom amxanagobaSi unda gaimijnon is wevre-
bi, romelTac amxanagoba daafuZnes da amxanagobis finansuri valdebulebebisaT-
vis pasuxismgebloba ikisres, iseTi wevrebisagan, romlebic amxanagobis wevrebi
mxolod im mizniT gaxdnen, rom amxanagobisagan bina SeeZinaT an amxanagobas maT-

79  sus gadawyvetileba, 17 oqtomberi, 2017, #as-866-808-2017.
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Tvis bina aeSenebina. palatis mosazrebiT, amxanagobis miznis miRwevaze pasuxis-
mgebeli subieqtebi arian ara amxanagobis is wevrebi, romelTa mizani mxolod binis
SeZena iyo, aramed amxanagobis is wevrebi, romelTac amxanagobis saxeliT, ekono-
mikuri saqmianobis valdebuleba ikisres. amxanagobis dasaxelebuli wevrebi pasu-
xismgebeli arian amxanagobis finansur valdebulebebze da maTi mizani amxanagoba-
Si ara mxolod Senatanis proporciuli uZravi qonebis miReba, aramed amxanagobis
SemosavlebSi monawileoba da mogeba-zaralis ganawilebacaa (ssk-is 931-e muxlis
meore nawilis „e“ q/punqti, 935-e muxlebi).

sakasacio palatam ganmarta, rom amxanagobis wevrTa ufleba-valdebulebebi em-
sgavseba nardobis xelSekrulebiT gansazRvrul urTierTobebs, magram amxanago-
bis SemTxvevaSi mniSvneloba eniWeba mxareTa Soris xelSekrulebiT gansazRvrul
iseT ufleba-valdebulebebs, rac damaxasiaTebelia koleqtiuri gaerTiane-
bisaTvis, romelic moicavs korporaciuli struqturis rogorc organiza-
ciul, aseve _ qonebriv elementebs. zustad aseTi tipis gaerTianeba warmoad-
gens garkveulwilad im saSualebaTa erTobas, riTac sabolood uzrunvelyofi-
lia am gaerTianebis monawileTa mier dasaxuli miznis miRweva. erToblivi saqmia-
nobis xelSekrulebis Tavisebureba imiT vlindeba, rom dasaxuli miznis miRweva
SesaZlebelia mxolod monawile pirTa erToblivi saqmianobiT. Sesabamisad, amxa-
nagobaSi gawevrebis Sesaxeb xelSekrulebebSi, mopasuxeebis amxanagobis wevrebad
moxsenieba ar warmoadgens sakmaris safuZvels imisTvis, rom aRniSnuli pirebi am-
xanagobis monawile wevrebad da mis valdebulebebze pasuxismgebel pirebad mi-
viCnioT.

palatis daskvniT, mopasuxeebTan gaformebuli SeTanxmebebi saapelacio sasamar-
Tlom arasworad Seafasa saerTo saqmianobis samarTlebriv urTierTobad da aras-
worad gamoiyena 930-e da momdevno muxlebi. sakasacio palatam miuTiTa, rom saape-
lacio sasamarTlos daskvnebis gaziarebis SemTxvevaSic ki, ar iarsebebda sarCe-
lis dakmayofilebis arc faqtobrivi da arc samarTlebrivi safuZveli, radganac
im krebebs, romelzec gadawyda damatebiTi Senatanis valdebulebis dakisreba,
mopasuxeebi ar eswrebodnen da arc valdebuleba ar auRiaT. sakasacio sasamar-
Tlom amxanagobasa da mopasuxeebs Soris urTierToba nardobad Seafasa (ssk-
is 629-e da momdevno muxlebi). Sinaarsobrivad, xelSekrulebis dadebis mizani iyo
Sesrulebuli samuSaos Sedegis, konkretuli sacxovrebeli binis sakuTrebaSi ga-
dacema, risTvisac mopasuxeebma ara arafuladi saxis raime Senatani, aramed kon-
kretuli farTis gansazRvruli Rirebuleba gadaixades. sakasacio palatis gan-
martebiT, mopasuxeebTan dadebuli xelSekrulebebiT calsaxad dgindeba, rom ma-
Ti interesi Semoifargleboda individualurad gaTvaliswinebuli farTis (binis)
miRebiT. maT xelSekruleba gaaformes ukve Seqmnil amxanagobasTan. Sesabamisad,
maT amxanagobis damfuZneblebisagan gansxvavebuli samarTlebrivi kavSiri aqvT
amxanagobasTan. isini erToblivi saqmianobis monawileebi ki ara, aramed, SeTanxme-
buli sazRauris gadaxdis sanacvlod, amxanagobis damfuZnebeli wevrebis mier aSe-
nebul mravalbinian korpusSi gaxdnen gansazRvruli farTis mesakuTreebi. radga-
nac gansaxilvel SemTxvevaSi, nardoba ar iTvaliswinebda uZravi nivTis damzade-
bas (aSenebas) miaxloebiTi xarjTaRricxvis mixedviT (ssk-is 629.2-e da 631-e.1 mux-
lebi), amxanagobas (menardes) ar SeuZlia, moiTxovos SeTanxmebul sazRaurze me-
ti.
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6.4.10.

gamoyenebuli normebi: ssk-is 629-e, 137-e, 341-e, sssk-is 102-e,105-e muxlebi.

ganmartebebi:

a. ssk-is 341-e muxliT gaTvaliswinebuli valis aRiarebis xelSekruleba, Zi-
riTadi valdebulebiTi urTierTobis arsebobis sadavoobis SemTxvevaSic
Sesrulebis valdebulebas warmoSobs da kreditors moTxovnis uflebas ani-
Webs;

b. valdebulebis sxvagvarad aRiareba SefasebiTi kategoriaa da konkretul
SemTxvevaSi garemoebaTa sruli analiziT dgindeba. movalis aseT qmedebad
_ sxvagvar aRiarebad unda CaiTvalos movalis iseTi qmedeba, romelSic aS-
karad gamokveTilia piris neba valdebulebis arsebobasTan mimarTebiT.

gadawyvetilebis Sedegi: sarCeli dakmayofilda mopasuxis aRiarebis gamo.

mxareTa Soris gaformebuli nardobis xelSekrulebis safuZvelze, mosarCelem
(SemkveTma) moiTxova menardis (mewarmis _ mopasuxis) mier valdebulebis Sesru-
leba _ nardobis Sedegad damzadebuli nivTis _ aSenebul saxlSi konkretuli sac-
xovrebeli farTis gadacema, rac nivTis sakuTrebis uflebiT registraciasac mo-
icavs _ im dasabuTebiT, rom man srulad Seasrula valdebuleba da menardes gada-
uxada nardobis sazRauri, Tumca es ukanaskneli, Seusrulebeli valdebulebis
araerTxel aRiarebis miuxedavad, mainc ar asrulebda mas. qvemdgomma sasamarTlo-
ebma sarCeli uaryves, sakasacio sasamarTlom Secvala samarTlebrivi Sedegi da
gadawyvetilebiT sarCeli daakmayofila, kerZod, sadavo uZravi qoneba SemkveTis
sakuTrebad aRiricxa.80

sakasacio sasamarTlom sssk-is 102-e da 105-e muxlebis safuZvelze Seamowma 629.1-e
muxliT dadgenili winapirobebi, am konteqstSi gaaanaliza sarCelsa da Sesageb-
lis stadiebze mxareTa mier miTiTebuli faqtebi, maT uarsayofad dasaxelebuli
garemoebebi da konkretuli mtkicebulebebi da daaskvna, rom mopasuxem aRiara
Seusrulebeli valdebuleba da am SemTxvevaSi gamovlenilia ara abstraqtuli,
aramed kauzaluri _ nardobis samarTlebrivi urTierTobidan gamomdinare val-
debulebis aRiareba. Sesabamisad, miiCnia, rom sarCeli ar aris xandazmuli da gan-
xorcielebadia. mosarCelis mtkicebis gasabaTileblad mopasuxem arakvalifici-
uri Sedaveba ganaxorciela, kuTvnili mtkicebis standarti ver daZlia da sssk-is
201-e muxliT dadgenili wesiT srulyofilad da TanmimdevrobiT ar asaxa sakuTa-
ri mosazrebebi SesagebelSi, ver gaabaTila mosarCelis mier miTiTebuli faqtebi
da wardgenili mtkicebulebebi, ar gaaanaliza valis aRiarebis xelSekrulebis pi-
robebi, sawarmos partniorTa krebebze miRebuli gadawyvetilebebis Sinaarsi, ra-
Ta dahpirispireboda sasarCelo moTxovnas da mosarCelesTan xelSekrulebis da-
debidan dawyebuli urTierTobisa da SemdgomSi ganviTarebuli movlenebis saku-
Tari versia SeeTavazebina sasamarTlosaTvis.

80  sus gadawyvetileba, 5 dekemberi, 2017, #as-679-633-2017.
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6.4.11.

gamoyenebuli normebi: ssk-is 636-e, 639-e, 641-e, 642-e, 643.1-e, 405-e, 644-e, 408.1-e,
409-e muxlebi, sssk-is 37-e da 53 -e muxlebi.

ganmartebebi:

a. mxares ar SeiZleba, mtkicebis tvirTi gadaekisros im pirobebSi, rodesac
wardgenili aqvs dasaSvebi da gankuTvnadi mtkicebuleba _ am SemTxvevaSi _
eqspertizis daskvna, xolo mis sapirwoned procesualuri mowinaaRmdege
Tavs icavs zepirsityvieri ganmartebiT, sakuTari gaangariSebiTa da Sem-
kveTis mier mesame pirebTan (sxva menardeebTan) dadebuli xelSekrulebe-
biT;

b. vinaidan mxares dasaxelebuli mtkicebulebebi ar warudgenia Tavisi sap-
roceso valdebulebis _ mtkicebis tvirTis realizaciis farglebSi, mis-
Tvis gaRebuli danaxarji ar warmoadgens saproceso xarjs da ar anazRa-
urdeba.

gadawyvetilebis Sedegi: menardis sarCeli pirgasamtexlos anazRaurebis,
xolo SemkveTis Segebebuli sarCeli xarvezis aRmosafxvrelad gaweuli xar-
jebisa da zedmetad gadaxdili Tanxis dakisrebis moTxovniT dakmayofilda,
xolo Segebebuli sarCeli eqspertizis xarjis anazRaurebis Taobaze uaryo-
fil iqna.

nardobis saxelSekrulebo samarTlebriv davaSi menarde (mosarCele, mopasuxe Se-
gebebul sarCelze) moiTxovs SemkveTisaTvis (mopasuxe, mosarCele Segebebul sar-
Celze) SeTanxmebiT gansazRvruli pirgasamtexlos dakisrebas, xolo SemkveTi Se-
gebebuli sarCeliT menardisaTvis xarvezis aRmosafxvrelad gaweuli xarjebis,
zedmetad gadaxdili Tanxisa da eqspertizis xarjis anazRaurebas iTxovs. sakasa-
cio sasamarTlom gaauqma saapelacio sasamarTlos gadawyvetileba da axali gadaw-
yvetilebiT Secvala samarTlebrivi Sedegi, kerZod, pirgasamtexlos dakisrebis
Taobaze menardis moTxovna da SemkveTis pirveli ori moTxovna srulad daakmayo-
fila, xolo moTxovna eqspertizis xarjis anazRaurebis nawilSi uaryo.81

saqmis masalebis mixedviT, menardem naklis mqone nakeToba (am SemTxvevaSi mra-
valfunqciuri sacxovrebeli korpusi) daamzada (aaSena da awarmoa sxvadasxva sa-
muSaoebi). SemkveTma menardes ganusazRvra vada naklis gamosasworeblad, rac me-
nardes ar gamousworebia.

sakasacio sasamarTlom dadgenilad miiCnia, rom mxareTa Soris arsebuli nardo-
bis samarTlebrivi urTierTobis moSla ganpirobebuli iyos menardis braleuli
moqmedebiT, kerZod, mis mier valdebulebis arajerovani SesrulebiT da am mize-
ziT gamarTlebulad CaTvala SemkveTis mxridan xelSekrulebis calmxrivad moS-
la (ssk-is 636-e muxli).

sasamarTlom aRniSna, rom SemkveTs hqonda xelSekrulebis jerovnad Sesrulebis
interesi, rac dadgenilia SemkveTis qmedebiT da asaxulia menardisadmi mimowe-
rasa da am ukanasknelisaTvis SeTavazebaSi _ samSeneblo samuSaoebis mimdinareo-
bis Sesaxeb konkretuli informaciis/dokumentaciis miwodebasa da arsebuli xar-
vezebis gamosworebaze. aRsaniSnavia, rom saeqsperto kompaniis daskvnaSi miTiTe-

81  sus gadawyvetileba, 26 aprili, 2018,  #as-717-670-2017.
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buli xarvezebis gamosworebaze asaxuli rekomendaciebis Sesrulebaze uari me-
nardes gasawevi araTanazomieri xarjebis gamo ki ar uTqvams, aramed _ nakeTobis
naklis damatebiTi SesrulebisaTvis gansazRvruli vada uSedegod gavida, ris ga-
moc SemkveTma TviTon aRmofxvra nakli, ramac mas warmouSva gaweuli xarjebis
anazRaurebis ufleba (ssk-is 643.1-e muxli).

sakasacio sasamarTlos SefasebiT, SemkveTis sakasacio pretenzia menardis mier
xarvezebiT Sesrulebuli samuSaoebis aRmosafxvrelad menardisaTvis Tanxis da-
kisrebis Taobaze dasabuTebulia da unda dakmayofildes, vinaidan menardem ver
SeZlo Tavisi wili mtkicebis tvirTis realizacia da ver gaaqarwyla SemkveTis
mier wardgenili mtkicebulebebi.

sakasacio sasamarTlom ganmarta, rom samoqalaqo samarTalsa da samoqalaqo
saproceso samarTalSi dadgenili mtkicebis tvirTis farglebSi, mxareebs mo-
eTxovebaT sakuTari mtkicebis tvirTis imgvarad realizeba, rom TiToeulma
maTganma samarTlebrivad  vargisi, sarwmuno da damajerebeli mtkicebuleba
waradginos misTvis xelsayrel garemoebebTan dakavSirebiT, amasTan, mxares
ar SeiZleba, mtkicebis tvirTi gadaekisros im pirobebSi, rodesac wardgeni-
li aqvs dasaSvebi da gankuTvnadi mtkicebuleba _ am SemTxvevaSi eqspertizis
daskvna, xolo mis sapirwoned procesualuri mowinaaRmdege Tavs icavs ze-
pirsityvieri ganmartebiT, sakuTari gaangariSebiTa da SemkveTis mier mesame
pirebTan (sxva menardeebTan) dadebuli xelSekrulebebiT.

sakasacio sasamarTlom daaskvna, rom SemkveTis moTxovnis dakmayofilebis samar-
Tlebriv safuZvels warmoadgens ssk-is 639-e, 641-e, 642-e, 643.1-e, 405-e, 644-e, 408.1-e,
409-e muxlebi.

sakasacio sasamarTlom Seafasa SemkveTis sakasacio pretenzia, romelic ukavSir-
deba mis moTxovnas _ menardisaTvis zedmetad gadaxdili Tanxis dabrunebis Tao-
baze da srulad daakmayofila im safuZvliT, rom mowinaaRmdege mxares _ menar-
des ar warudgenia am TvalsazrisiT dasabuTebuli Sedaveba, aseve _ SemkveTis
mier wardgenili eqspertizis biuros daskvnis gasabaTileblad menardes rai-
me mtkicebuleba pirveli instanciis sasamarTloSi ar warudgenia, Sesabami-
sad, mxarem ar Seasrula dakisrebuli mtkicebis tvirTis saproceso movale-
oba.

sakasacio sasamarTlom ar gaiziara SemkveTis sakasacio pretenzia, mis sasargeb-
lod, menardisaTvis eqspertizis xarjebis, 15 500 laris, srulad dakisrebis Tao-
baze.

sakasacio sasamarTlom ganmarta, rom SemkveTma eqspertizis daskvnebisaTvis 15
500 lari gadaixada da aRniSnuli mtkicebulebebi menardes warudgina saxelSek-
rulebo urTierTobidan gamomdinare valdebulebebis Semowmebis mizniT, rac imas
niSnavs, rom mxares dasaxelebuli mtkicebulebebi ar warudgenia Tavisi sap-
roceso valdebulebis _ mtkicebis tvirTis realizaciis farglebSi da ar war-
moadgens saproceso xarjs, Sesabamisad, sakasacio sasamarTlom ar gaiziara Sem-
kveTis mtkiceba, rom nardobis samarTlebrivi urTierTobis farglebSi menardis
samuSaoebis Semowmebis periodSi gaweuli xarjebi sasamarTlo davis farglebSi
unda daekisros mxares (menardes) (sssk-is 37-e da 53-e muxlebi).

sakasacio sasamarTlom gaiziara menardis sakasacio pretenzia da srulad
daakmayofila menardis sasarCelo moTxovna mis sasargeblod SemkveTisaTvis
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pirgasamtexlos, 780 000 aSS dolaris, dakisrebis Taobaze.

sakasacio sasamarTlos SefasebiT, mxareTa Soris dadebuli xelSekruleba asaxavs
mxareTa SeTanxmebas (ssk-is 319-e muxli) imis Taobaze, rom menardis mier Sesasru-
lebeli samuSaoebis 33 TviT gaxangrZlivebiT, am ukanasknels SemkveTi erTjera-
di kompensaciis saxiT 780 000 aSS dolars gadauxdida etapobrivad.

sabolood, urTierTmoTxovnaTa gaqviTviT, menardis sasargeblod, SemkveTs dae-
kisra 29 787.80 aSS dolaris anazRaureba (ssk-is 442-e da Semdgomi muxlebi).

6.4.12.

gamoyenebuli normebi: ssk-is 629-e, 442-e, 394.1-e, 408.1-e da 409-e muxlebi.

ganmartebebi: ssk-is 629.1 muxliT gaTvaliswinebuli am samarTlebrivi Sede-
gis misaRebad Sesrulebuli unda iyos Semdegi winapirobebi: a) mxareTa Soris
dadebuli unda iyos nardobis xelSekruleba; b) menardes Sesrulebuli unda
hqondes xelSekrulebiT gaTvaliswinebuli samuSao; g) SemkveTs ar unda hqon-
des anazRaurebuli Sesrulebuli samuSao.

gadawyvetilebis Sedegi: menardis sarCeli nawilobriv dakmayofilda, ga-
dawyvetilebiT Semcirda saapelacio sasamarTlos mier menardis sasargeb-
lod dakisrebuli Tanxis odenoba.

mewarmeebs Soris nardobis saxelSekrulebosamarTlebriv davaSi mosarCelem (me-
narde) moiTxova mis mier Sesrulebul samuSaoTa Rirebulebis im nawilis anazRau-
reba, romelic mopasuxem (SemkveTi) arasworad gauqviTa daricxul pirgasamtex-
loSi. garda amisa, mosarCelem moiTxova mopasuxisaTvis, SemkveTis mier usasyid-
lod gadacemuli masalis Rirebulebis dakisreba.82

sarCeli nawilobriv dakmayofilda, mopasuxes daekisra 651 148.94 laris gadaxda
mosarCelis sasargeblod. sakasacio sasamarTlom axali gadawyvetilebiT cvli-
lebebi Seitana saapelacio sasamarTlos gadawyvetilebaSi, romliTac ucvlelad
darCa saqalaqo sasamarTlos gadawyvetileba da menardisaTvis asanazRaurebeli
Tanxis sworad daangariSebiT SemkveTs 636 814.54 (eqvsas ocdaTeqvsmeti aTas rva-
as ToTxmeti larisa da ormocdaToTxmeti TeTri) laris gadaxda daakisra.

mosarCelis moTxovna mis mier Sesrulebuli samuSaos anazRaurebis Taobaze efuZ-
neba ssk-is 629.1 muxls. ssk-is 629.1 muxliT gaTvaliswinebuli am samarTlebrivi
Sedegis misaRebad Sesrulebuli unda iyos Semdegi winapirobebi: a) mxareTa Soris
dadebuli unda iyos nardobis xelSekruleba; b) menardes Sesrulebuli unda hqon-
des xelSekrulebiT gaTvaliswinebuli samuSao; g) SemkveTs ar unda hqondes anaz-
Raurebuli Sesrulebuli samuSao.

saqmis fabulis mixedviT, sadavo araa, rom menardem Seasrula nardobis xelSek-
rulebebiT gaTvaliswinebuli 3 098 208.17 laris samuSao, SemkveTma ki gadaixada 2
284 272.00 lari, anu _ 813 936.17 lariT naklebi. swored am Tanxis gadaxdas moiT-
xovs menarde SemkveTisagan. SemkveTis Sesagebeli miTiTebuli Tanxis gadauxde-
lobis Taobaze efuZneba im garemoebas, rom menardem daarRvia xuTive xelSekru-

82  sus gadawyvetileba, 15 Tebervali, 2019, #as-537-537-2018.
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lebiT gaTvaliswinebul samuSaoTa Sesrulebis vadebi, ris gamoc mas daekisra pir-
gasamtexlo 796 018.18 lari. es Tanxa, xelSekrulebiT gaTvaliswinebuli pirobis
Tanaxmad, SemkveTma gaqviTa menardisaTvis asanazRaurebel TanxaSi. garda amisa,
samuSaoebis Sesasruleblad SemkveTma menardes gadasca 3 602.17 metri sigrZis
mili, romlis gauxarjavi nawili (17 917.99 laris) menardem SemkveTs ar daubruna,
amitom SemkveTma es Tanxac gauqviTa menardes nardobis sazRaurSi.

sakasacio palatam gaiziara mosarCelis mosazreba imis Taobaze, rom pirgasamtex-
lo Seusabamod maRalia da Semcirebas eqvemdebareba.

sasamarTlom aRniSna, rom gansaxilvel SemTxvevaSi, mxareTa SeTanxmebiT gansaz-
Rvruli pirgasamtexlo (yovel vadagadacilebul dReze 1%, rac TveSi 30%-s, xo-
lo weliwadSi 360%-s Seadgens), sakasacio palatis mosazrebiT, Seusabamod maRa-
lia da ar Seesabameba dadgenil praqtikas. amasTan, SemkveTis mier daricxuli pir-
gasamtexlo Seusabamod maRalia Sesrulebis saganTan mimarTebiTac. garda amisa,
sakasacio palatam gaiTvaliswina darRvevis simZime da moculoba da valdebule-
bis damrRvevi piris braleulobis xarisxi, kerZod, saqmis masalebiT irkveva, rom
menarde samuSaoebis Sesrulebisas garkveul winaaRmdegobebs waawyda, ris gamoc
samuSaoebis Sesrulebis vadis gagrZeleba moiTxova. SemkveTma misi Txovna daakma-
yofila da menardes vada gaugrZela. udavoa, rom gagrZelebuli vadiT menardem
yvela samuSao Seasrula, amasTan _ SemkveTma menardes pirgasamtexlo daakisra
ara marto valdebulebis darRvevidan vadis gagrZelebamde, aramed vadis gagrZe-
lebis Taobaze SeTanxmebis Semdegac. kasatori ganmartavs, rom proeqtis drou-
lad dasrulebis gansakuTrebuli interesi hqonda, magram igi ver uTiTebs, samu-
SaoTa Sesrulebis vadagadacilebiT, konkretulad ra safrTxe warmoeqmna kredi-
tors da rogoria am safrTxis xarisxi.

sakasacio palatam miiCnia, rom qvemdgomi instanciis sasamarTloebma sworad Seam-
cires menardisaTvis daricxuli pirgasamtexlo, rac yovel vadagadacilebul dRe-
ze 0.2%-s, TveSi 6%-s, xolo weliwadSi 76%-s Seadgens da metic aris sasamarTlos
mier damkvidrebul praqtikaze, Tumca sakasacio palatam masze ar imsjela, vinai-
dan mosarCeles gadawyvetileba ar gausaCivrebia.

sasamarTlom gaiziara SemkveTis mosazreba menardisaTvis asanazRaurebeli Tan-
xis arasworad daangariSebis Taobaze, kerZod, raki dadgenilia, rom menardem sa-
muSaoebis Sesasruleblad SemkveTisagan miRebuli masala ar daabruna, ssk-is 646.2
muxlis mixedviT, SemkveTs SeeZlo, masalis dabruneba moeTxova, xolo im SemTxve-
vaSi, Tu masalis dabruneba SeuZlebeli aRmoCndeboda, ssk-is 394.1-e, 408.1-e da
409-e muxlebis safuZvelze, SemkveTs masalis Rirebulebis anazRaurebis moTxov-
nis ufleba eqneboda. marTalia, ssk-is 442.1 muxlis safuZvelze (or pirs Soris
arsebuli urTierTmoTxovna SeiZleba gaqviTviT Sewydes, Tu damdgaria am moT-
xovnaTa Sesrulebis vada) sasamarTlom kanonierad miiCnia masalis Rirebulebis
nardobis sazRaurSi gaqviTva, Tumca, faqtobrivad, gamoqviTa ara masalis sruli Ri-
rebuleba, aramed misi 1/5, rac, cxadia, Secdomaa, vinaidan zemoxsenebuli Tanxa masa-
lis Rirebulebaa da ara pirgasamtexlo, Sesabamisad, misi Semcireba, ssk-is 420-e mux-
lze dayrdnobiT, dauSvebelia.
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6.4.13.

gamoyenebuli normebi: ssk-is 477-e, 629-e, 623-e, 286-e, 289-e, 509-e muxlebi.

ganmarteba:

a. sasamarTlom sarezolucio nawilSi sasamarTlo ganxilvis Sedegi araoraz-
rovnad, mkafiod unda Camoayalibos miRebuli gadawyvetilebis saxiT, im-
gvarad, rac iqneba obieqturad aRsrulebadi da ara _ sadavo samarTalur-
TierTobis romelime mxaris nebaze damokidebuli;

b. gamyidvelisaTvis nasyidobis xelSekrulebiT miniWebuli gamosyidva aris
ufleba da ara valdebuleba, Sesabamisad, meore myidvelsa da amxanagobas
Soris gaformebuli xelSekruleba, romliTac, amxanagobam, rogorc gam-
yidvelma ikisra valdebuleba, sam TveSi daebrunebina myidvelisaTvis sac-
xovrebeli binis safasuri, Tavisi SinaarsiT, ewinaaRmdegeba, nasyidobisas,
gamosyidvis SesaZleblobis samarTlebriv bunebas, radgan gamosyidvis ne-
bis gamoxatva gamyidvelzea damokidebuli da aseTi nebis iZulebad gadaq-
ceva, ssk-is 509-e muxlis miznis sawinaaRmdegoa, uflebis ganxorcielebis
SesaZlebloba ki _ konkretuli vadiTaa limitirebuli.

dabrunebis motivacia: damatebiT kvlevas saWiroebs amxanagobasa da pir-
vel da meore myidvels Soris gaformebuli xelSekrulebebis samarTlebrivi
buneba.

saqmis fabulis mixedviT, mosarCelem (fizikuri piri) mopasuxesTan (binaTmSeneb-
lobis amxanagoba) gaaforma uZravi qonebis nasyidobis winare xelSekruleba, rom-
lis mixedviT, amxanagobam ivaldebula myidvelisaTvis sacxovrebeli saxlis sa-
kuTrebaSi gadacema da nasyidobis ZiriTadi xelSekrulebis gaformeba sacxovre-
beli saxlis mSeneblobis dasrulebis Semdeg. mogvianebiT, nasyidobis xelSekru-
lebis safuZvelze, amxanagobam igive uZravi nivTi gamosyidvis uflebiT mihyida
sxva myidvels, romelmac bina Tavis sakuTrebad aRricxa. mosarCelem amxanagobisa
da binis mesakuTris winaaRmdeg aRZruli sarCeliT moiTxova gamosyidvis ufle-
biT gaformebuli nasyidobis xelSekrulebis baTilad cnoba da sacxovrebeli bi-
nis sakuTrebaSi gadacemis davaldebuleba. saqalaqo sasamarTlos gadawyvetile-
biT, sarCeli ar dakmayofilda. saapelacio sasamarTlos gadawyvetilebiT _ myid-
velis sarCeli dakmayofilda, amxanagobasa da meore myidvels Soris `uZravi qone-
bis nasyidobis xelSekruleba gamosyidvis uflebiT~ rogorc TvalTmaqcuri gari-
geba, baTilad iqna cnobili.

sakasacio sasamarTlom daabruna ra saqme xelaxla gansaxilvelad, ganCinebaSi83

miuTiTa, rom damatebiT kvlevas saWiroebs mxareTa _ amxanagobasa da myidvels
Soris arsebuli samarTlebrivi urTierToba, kerZod, nasyidobis winare xelSek-
ruleba, romelic Tavisi Sinaarsidan, da ara saTauridan, gamomdinare, mxareTa
Soris nardobis urTierTobis mowesrigebas ufro asaxavs, vidre nasyidobis
xelSekrulebas. xelSekrulebis sagans warmoadgens „...asaSenebel mravalsarTu-
lian saxlSi „myidvelisaTvis“ sacxovrebeli binis sakuTrebaSi gadacema da, amasTan
dakavSirebiT, nasyidobis ZiriTadi xelSekrulebis gaformeba sacxovrebeli sax-
lis mSeneblobis dasrulebis Semdeg“. sakasacio sasamarTlom, ssk-is 629-e muxlze
miTiTebiT, ganmarta, rom garigebiT mxareebi SeTanxmdnen garkveuli samuSaos Ses-

83  sus ganCineba, 5 Tebervali, 2016, #as-871-821-2015.
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rulebaze da ara, gamyidvelis mier, qonebaze myidvelisaTvis sakuTrebis ufle-
bis, masTan dakavSirebuli sabuTebis gadacemaze, rac gamyidvelis movaleobaa, ro-
gorc es ssk-is 477-e muxliTa dadgenili. nasyidobis samarTlebrivi urTierToba
SeiZleba, exebodes myidvelisaTvis ukve arsebuli qonebis gadacemas, gansaxil-
vel SemTxvevaSi, es unda yofiliyo aSenebul da ara asaSenebel saxlSi, sacxovre-
beli bina. moxmobili normebis analizidan gamomdinare, imis gaTvaliswinebiT, rom
amxanagobasa da myidvels Soris nardobis samarTlebrivi urTierToba gaformda,
ar iyo savaldebulo, aRniSnuli garigeba werilobiT gaformebuliyo, Sesabamisad,
nasyidobis winare xelSekruleba, romelic, Tavisi arsiT, nardobis garigeba iyo,
ar moiTxovda ssk-is 183-e muxliT dadgenili werilobiTi formis dacvasa da Sem-
Zenze gansazRvruli sakuTrebis uflebis, Tundac samomavlo uflebis registra-
cias. amdenad, saapelacio sasamarTlom samarTlebrivad sworad unda Seafa-
sos garigeba da damatebiT gamoikvlios aRniSnuli sakiTxi.

sakasacio sasamarTlom miiCnia, rom saapelacio sasamarTlom aseve damatebiT un-
da gamoikvlios da Seafasos amxanagobasa da meore myidvelis (kasatoris) mier xel-
mowerili xelSekruleba, romlis mixedviT gamyidveli (amxanagoba) valdebulia,
daubrunos myidvels garkveuli Tanxa sam TveSi.

sakasacio sasamarTlom ganmarta, rom gamyidvelisaTvis nasyidobis xelSekrule-
biT miniWebuli gamosyidva aris ufleba da ara valdebuleba, Sesabamisad, meore
myidvelsa da amxanagobas Soris gaformebuli xelSekrulebidan gamomdinare, am-
xanagobam, rogorc gamyidvelma ikisra valdebuleba, sam TveSi daebrunebina myid-
velisaTvis sacxovrebeli binis safasuri, aRniSnuli SeTanxmeba, Tavisi Sinaar-
siT, ewinaaRmdegeba, nasyidobisas, gamosyidvis SesaZleblobis samarTlebriv
bunebas, radgan gamosyidvis nebis gamoxatva gamyidvelzea damokidebuli da
aseTi nebis iZulebad gadaqceva, ewinaaRmdegeba ssk-is 509-e muxlis mizans,
uflebis ganxorcielebis SesaZlebloba ki _ konkretuli vadiTaa limitire-
buli.

sakasacio sasamarTlom aRniSna, rom saapelacio sasamarTlos daskvniT mxareTa
Soris TvalTmaqcuri garigeba daido (ssk-is 56-e muxli), realurad -nasyidoba ses-
xis xelSekrulebis dasafaravad gamosyidvis uflebiT. sakasacio sasmarTlos gan-
sjiT, aRniSnuli sakiTxic damatebiT kvlevasa da Sefasebas moiTxovs, radgan, Tu-
ki mxareebma garigebiT sasesxo urTierToba dafares, maSin savaldebuloa misi uz-
runvelyofis _ ipoTekis sakiTxis gamokvlevac, rac gansaxilvel SemTxvevaSi ar
momxdara (ssk-is 623-e, 286-e, 289-e).

sakasacio sasamarTlom miuTiTa gasaCivrebuli gadawyvetilebis sarezolucio na-
wilis me-5 punqtzec, romliTac amxanagobas daevala, sakuTrebaSi gadasces myid-
vels sadavo bina da aRniSna, rom gadawyvetileba arsebuli formulirebiT, gadaw-
yvetilebis kanonier ZalaSi Sesvlis SemTxvevaSi, ver iqneba aRsrulebadi, rad-
gan gadawyvetilebis aRsrulebis sakiTxi ar SeiZleba iyos damokidebuli ro-
melime mxareze. saapelacio sasamarTlom sarezolucio nawilSi mkafiod, ara-
orazrovnad unda Camoayalibos sasamarTlo ganxilvis Sedegi, miRebuli ga-
dawyvetilebis saxiT, imgvarad, rac iqneba obieqturad aRsrulebadi da ara
sadavo samarTalurTierTobis romelime mxaris nebaze damokidebuli.



119www.supremecourt.ge

6.4.14.

gamoyenebuli normebi: ssk-is 629-e, 636-e, 637-e muxlebi.

ganmarteba: modave mxareTa Soris xelSekrulebis calmxrivad moSlis ini-
ciatori mxaris dadgena arsebiTi mniSvnelobisaa, radgan samoqalaqo kodeq-
si nardobis momwesrigebel normaTa Soris konkretul da gansxvavebul piro-
bebs gansazRvravs xelSekrulebis moSlis SemTxvevaSi, imis mixedviT, iqneba es
SemkveTisa Tu menardis iniciativiT.

dabrunebis motivacia: gamosakvlevia mxareTa Soris arsebuli urTierTo-
ba, nakisri valdebulebebisa da Sesrulebis Sefaseba.

mewarmeebs Soris nardobis saxelSekrulebosamarTlebriv davaSi menardem moiT-
xova SemkveTisaTvis Sesrulebuli samuSaoebis Rirebulebisa da miyenebuli zia-
nis gadaxda. SemkveTma Segebebuli sarCeliT moiTxova, mis sasargeblod, menardes
dahkisreboda menardis nacvlad mis mier Sesrulebuli samuSaoebis Rirebulebis,
aseve _ pirgasamtexlosa da jarimis gadaxda.

saqalaqo da saapelacio sasamarTloebma rogorc sarCeli, ise Segebebuli sarCeli
da orive mxaris saapelacio saCivrebi nawilobriv daakmayofiles. sakasacio sasa-
marTlom nawilobriv daakmayofila menardisa da SemkveTis sakasacio saCivrebic
da saqme xelaxla gansaxilvelad daabruna saapelacio sasamarTloSi.84

sakasacio sasamarTlom miuTiTa, rom 2010 wlis 5 ianvridan 30 oqtombramde, gamo-
sakvlevia orive kasators Soris arsebuli urTierToba, nakisri valdebulebebisa
da Sesrulebis Sefaseba. aRniSnul konteqstSi mniSvnelovania rogorc pirveli
kontraqti, romlis monawile mxareebi arian SemkveTi, menarde da meore kontraq-
tori, aseve menardesa da meore kontraqtors Soris dadebuli e.w. konsorciumis
SeTanxmeba, romlis Tanaxmad, meore kontraqtoris valdebuleba iyo mxolod pro-
duqciis miwodeba, xolo samuSaoebi menardes unda Seesrulebina.

sakasacio sasamarTlom winaaRmdegobrivad miiCnia gasaCivrebuli gadawyvetile-
bis msjeloba da daskvnebi, da ganmarta, rom saqmis saboloo gadawyvetisaTvis
arsebiTi mniSvneloba aqvs konkretuli faqtobrivi garemoebis dadgenas, kerZod,
pirvelad romelma mxarem moSala xelSekruleba _ jer menardem miatova samuSao-
ebi Tu SemkveTma moSala xelSekruleba. modave mxareTagan, menardis mier 05.01.2010
xelSekrulebis imave wlis maisSi moSlis Semdeg, Tuki maT Soris aRar arsebobda
valdebulebebi, ris safuZvelze Seasrula man imave wlis seqtembridan ZiriTadi
samuSaoebi, Tu maisSi ukve mitovebuli hqonda warmoeba da oqtombramde mxareTa
Soris urTierToba ar arsebobda. saapelacio sasamarTlom unda daadginos
30.10.2010 SeTanxmebis farglebSi, ra urTierTvaldebulebebi ekisrebodaT mxare-
ebs, rogor, rodis da ramdeni Seasrules, Tuki seqtemberSi menarde asrulebda
ZiriTad samuSaos, maSin rodis moiSala xelSekruleba da vis mier, radgan gasaCiv-
rebuli gadawyvetilebis mixedviT, menardem 2010 wlis maisSi miatova samuSaoebi
anu moSala xelSekruleba, xolo imave gadawyvetilebaSi SemkveTis mier xelSek-
rulebis moSlis TariRad 2010 wlis 13 ivlisia miTiTebuli, amasTan, rogorc dad-
genilia, mxareTa Soris mxolod 2010 wlis 30 oqtombers aRdga urTierToba Zvel
kontraqtSi cvlilebebis SetaniT, romelsac mxolod SemkveTma da menardem moa-
weres xeli.

84  sus ganCineba, 15 ianvari, 2016, #as-700-670-2014.
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sakasacio sasamarTlom savaldebulod miiCnia, xelSekrulebis moSlis iniciato-
ris dadgena, radgan gadawyvetilebis samarTlebrivi dasabuTebisas, saapelacio
sasamarTlom ssk-is 636-e muxlze miuTiTa. modave mxareTa Soris xelSekrulebis
calmxrivad moSlis iniciatori mxaris dadgena arsebiTi mniSvnelobisaa, radgan
samoqalaqo kodeqsi nardobis momwesrigebel normaTa Soris konkretul pirobebs
gansazRvravs xelSekrulebis moSlis SemTxvevaSi, iqneba es SemkveTisa Tu menar-
dis iniciativiT.

sakasacio sasamarTlos miTiTebiT, gasarkvevia liTonis milebis SeZenisa da maT
Casadebad gaweuli samuSaoebis sakiTxi. saapelacio sasamarTlom Sesatyvisi mtki-
cebulebebis safuZvelze unda gaarkvios, dasturdeba Tu ara liTonis milebis
SeZena, xolo dadasturebis SemTxvevaSi _ vin da ra fasad SeiZina, aseve, gamosak-
vlevia, milebis miwisqveSa samuSaoebisaTvis gamoyenebis faqti, sad, ra Rirebule-
bis milebi Caewyo miwisqveS, vin gawia konkretuli samuSaoebi da rodis, aqedan
gamomdinare, mniSvnelovania, dadgindes TiToeuli modave mxaris kavSiri aRniS-
nul garemoebasTan da maT mier daxarjuli resursi.

sakasacio sasamarTlom aRniSna, rom jer unda dadgindes sadavo samarTalur-
TierTobis Sesabamisad, modave mxareTa pretenziebis warmoSobis iuridiuli
dasabuTebuloba, sakasacio ganacxadis faqtobrivi safuZveli da Sesabamisi
normiT dadgenili samarTlebrivi Sedegi, xolo Semdeg _ TiToeuli mxaris
moTxovnis Sesabamisoba saqmeSi warmodgenili sarwmuno da damajerebeli mtki-
cebulebebis erTobliobiT.

6.4.15.

gamoyenebuli normebi: ssk-is 629.1-e, 493.1-e, 495-e muxlebi.

ganmarteba: vinaidan gamyidvelma xelSekrulebis safuZvelze sakuTari ma-
salebiT ikisra myidvelisaTvis saqonlis damzadeba da miwodeba, rasac yidu-
lobs SemkveTi, amasTan, damzadebulia gvarovnuli nivTi, ssk-is 629.1-e mux-
lis safuZvelze sadavo samarTalurTierToba nasyidobis saxelSekrulebo
normebiT unda gadawydes.

dabrunebis safuZveli: saWiroa damatebiTi faqtebis gamokvleva.

mewarmeTa Soris saxelSekrulebosamarTlebriv davaSi, raionuli sasamarTlos ga-
dawyvetilebiT, avansad gadaxdili Tanxis, miuRebeli Semosavlisa da pirgasam-
texlos dakisrebis Taobaze myidvelis sarCeli ar dakmayofilda, xolo gamyidve-
lis Segebebuli sarCeli, damzadebuli saqonlis miRebis davaldebulebis, saqon-
lis Senaxvis xarjisa da miuRebeli Semosavlis dakisrebis moTxovniT _ dakmayo-
filda. saapelacio sasamarTlom mosarCelis (myidvelis) saapelacio saCivari ar
daakmayofila da gadawyvetileba ucvlelad datova. damatebiTi faqtebis gamok-
vlevis saWiroebidan gamomdinare, sakasacio sasamarTlom nawilobriv daakma-
yofila mosarCelis sakasacio ganacxadi da saqme gansaxilvelad daubruna
saapelacio sasamarTlos sssk-is 412-e muxlis Tanaxmad.85

qveda instanciis sasamarTloebma aRniSnes, rom mxareTa Soris warmoSobili gansa-
xilveli urTierToba Seicavs rogorc nardobis, ise _ nasyidobis samarTlebrivi

85 sus ganCineba, 10 noemberi, 2017, #as-629-588-2017.
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urTierTobebis elementebs. sakasacio sasamarTlom ki ganmarta, rom mocemul Sem-
TxvevaSi gamoiyeneba nasyidobis wesebi (ssk-is 629.1-e muxli), vinaidan gamyidvel-
ma xelSekrulebis safuZvelze sakuTari masalebiT ikisra myidvelisaTvis saqon-
lis damzadeba da miwodeba, am viTarebaSi gamyidveli, rogorc menarde, amzadebs
konkretul produqcias, rasac yidulobs SemkveTi, romelic Tavis mxriv, sxva me-
same pirebTan imyofeba saxelSekrulebo urTierTobaSi, amasTan, damzadebulia
gvarovnuli nivTi. ssk-is 629.1-e muxlis safuZvelze sadavo samarTalurTier-
Toba nasyidobis saxelSekrulebo normebiT unda gadawydes.

sakasacio sasamarTlom aRniSna, rom mcdaria raionuli sasamarTlos msjeloba da
daskvna, rom myidveli (Tavdapirveli mosarCele), xelSekrulebiT gaTvaliswine-
buli saqonlis dagvianebiT miRebiT, daeTanxma xelSekrulebis „axal pirobebs“,
radgan gamyidvelis (Segebebuli mosarCele) mier damzadebuli saqonlis myidve-
lisaTvis (Tavdapirveli mosarCelisaTvis) erTi Tvis dagvianebiT miwodeba ar Se-
iZleba ganxilul iqnes ofertad da aqceptad, Sesabamisad, myidvelis mxridan xel-
Sekrulebis axal, Secvlil pirobebze dumiliT Tanxmobis micemad.

sakasacio sasamarTlos mosazrebiT, saqmeze saboloo gadawyvetilebis misaRebad
saWiroa ramdenime damatebiTi faqtis gamokvleva-dadgena. saapelacio sasamar-
Tlom faqtobrivad dadgenilad miiCnia iseTi garemoebebi, rac mocemuli SemTxve-
vis nasyidobis wesebiT Sefasebisas, SesaZloa, ssk-is 495-e muxlis winapirobebis
ganxorcielebulad miCnevaze miuTiTebdes.

sakasacio sasamarTlo aRniSnavs, rom mocemuli davis nasyidobis momwesrigebeli
normebiT Sefasebisas, Tavdapirveli mosarCelis (myidvelis) sasarCelo moTxov-
nis dasabuTebulobis Semowmebis TvalsazrisiT, am ukanasknelis mier miTiTebuli
faqtebis dasadgenad, rom myidvelma xelSekrulebiT SeTanxmebuli produqciis
mxolod nawili miiRo da isic dagvianebiT, saapelacio sasamarTlom damatebiT un-
da gamoikvlios, arsebobs Tu ara ssk-is 493.1-e muxliT gansazRvruli faqtobrivi
winapirobebi.

saapelacio sasamarTlos mier nasyidobis wesebis safuZvelze damatebiT dasadge-
ni faqtobrivi winapirobebis gareSe, SeuZlebelia sakasacio samarTalwarmoebis
etapze samarTlebrivad Sefasdes, erTi mxriv, myidvelis (rogorc Tavdapirveli
mosarCelis) da, meore mxriv, gamyidvelis (rogorc Segebebuli mosarCelis) moT-
xovnebis dasabuTebuloba da samarTlebrivi safuZvlianoba, rac gaxda saqmis xe-
laxla gansaxilvelad dabrunebis safuZveli.

6.4.16.

gamoyenebuli normebi: ssk-is 629-e, sssk-is 105-e muxlebi.

ganmarteba: imis gaTvaliswinebiT, rom dava swored im sakiTxebs Seexeba, rom-
lebic eqspertizis daskvnaSia asaxuli, xolo daskvna, rogorc erT-erTi mtki-
cebuleba, dasaSvebad iqna miCneuli saapelacio samarTalwarmoebis etapze,
unda Sefasdes sxva mtkicebulebebTan erToblivad.

dabrunebis safuZveli: saWiroa mtkicebulebaTa damatebiTi gamokvleva.

raionuli sasamarTlos gadawyvetilebiT, romelic ucvlelad datova saapelacio
sasamarTlom, menardis (mimwodeblis) sarCeli SemkveTis (Semsyidvelis, mopasu-
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xis) mimarT nawilobriv dakmayofilda.

SemkveTis sakasacio saCivris ganxilvisas sakasacio sasamarTlom miiCnia, rom saa-
pelacio sasamarTlom sxva mtkicebulebebTan erToblivad ar gamoikvlia da ar
Seafasa saapelacio sasamarTloSi sxdomaze apelantis mier wardgenili eqsperti-
zis daskvna, romelic saapelacio sasamarTlom dasaSvebad cno.

sakasacio palatam miuTiTa, rom saqmis xelaxali ganxilvis dros saapelacio saCiv-
ris farglebSi unda Sefasdes gamgeobis (SemkveTis) mier wardgenili mtkicebule-
ba _ eqspertizis daskvna, romelic Seexeba miReba-Cabarebis aqtiT (forma #2-iT)
wardgenili Sesrulebuli samuSaoebis moculobisa da Rirebulebis Sesabamisobas
xarjTaRricxviT gaTvaliswinebul Sesabamis samuSaoTa moculobasa da Rirebu-
lebasTan mimarTebiT. daskvna ukavSirdeba Sesrulebul samuSaoTa xarisxsac. sa-
kasacio sasamarTlom aRniSna, vinaidan dava eqspertizis zemoxsenebul daskvnaSi
asaxul sakiTxebzea, xolo daskvna, rogorc erT-erTi mtkicebuleba, dasaSvebad
iqna miCneuli saapelacio samarTalwarmoebis etapze, unda Sefasdes sxva mtkice-
bulebebTan erToblivad, radgan SeuZlebelia am mtkicebulebis gverdis avliT
sssk-is 105-e muxlis meore nawiliT gansazRvruli davis saproceso kanonmdeblo-
biT dadgenili standartiT gadawyveta.

sakasacio sasamarTlom miiCnia, rom zemoxsenebuli garemoebis (meore etapis sa-
muSaoTa moculoba da xarisxi) gamokvlevis gareSe, SeuZlebelia saqmeze saboloo
gadawyvetilebis miReba, rac, sssk-is 394-e muxlis „e“ qvepunqtis Tanaxmad, saape-
lacio sasamarTlos ganCinebis gauqmebisa da saqmis xelaxla gansaxilvelad saape-
lacio sasamarTloSi dabrunebis safuZvelia.86

6.5. davaleba

6.5.1.

gamoyenebuli normebi: ssk-is 35-e, 709-e, 710-e, 720-e, mewarmeTa Sesaxeb kano-
nis me-9 muxlebi.

ganmartebebi:

„mewarmeTa Sesaxeb“ saqarTvelos kanonSi SromiTsamarTlebrivi elementebis
SemoRebis miuxedavad, a(a)ip-is direqtorTan dadebuli xelSekruleba ar un-
da dakvalificirdes SromiTsamarTlebriv xelSekrulebad, igi sasamsaxuro
xelSekrulebaa, romelic momsaxurebis xelSekrulebis nairsaxeobaa da sav-
sebiT gansxvavdeba Sromis samarTlisaTvis damaxasiaTebeli principebisagan.

a(a)ip-is damfuZnebels (wesdebiT gaTvaliswinebul SemTxvevaSi, Sesabamis uf-
lebamosil pirsa Tu organos) SeuZlia, yovelgvari safuZvlis gareSe, nebis-
mier dros Sewyvitos xelSekruleba xelmZRvanelTan da gamovlenili neba me-
same pirebis mimarT namdvili xdeba misi maregistrirebel organoSi regis-
traciis momentidan.

gadawyvetilebis Sedegi: a(a) ip-is yofili direqtoris sarCeli uaryofil
iqna ssk-is 709-720-e muxlebis safuZvelze.

86  sus ganCineba, 22 marti,  2019, #as-455-455-2018.
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arasamewarmeo (arakomerciuli) iuridiuli piris direqtoris gaTavisuflebis Se-
saxeb brZanebis baTilad cnobis, misi samuSaoze aRdgenisa da ganacduris anazRau-
rebis moTxovniT aRZruli sarCeli qveda instanciis sasamarTloebma daakmayofi-
les. saapelacio palatam saqarTvelos uzenaesi sasamarTlos ganmartebaze day-
rdnobiT miiCnia, rom mopasuxem daarRvia a(a)ip-is direqtorTan SromiTi urTier-
Tobis calmxrivad Sewyvetis wesi, kerZod, Sromis kodeqsis 38-e muxlis pirveli
da me-2 nawilebiT gansazRvruli SromiTi xelSekrulebis Sewyvetis Taobaze wi-
naswari SeutyobineblobiT, aseve, yovelgvari dasabuTebis gareSe brZanebis gamo-
cemiT man gamoavlina baTili neba (sk-is 54-e muxli), rac sarCelis dakmayofilebas
daedo safuZvlad.

uzenaesi sasamarTlos gadawyvetilebiT sarCeli uaryofil iqna.87 sarCelis uar-
yofas sakasacio sasamarTlom safuZvlad daudo arasamewarmeo (arakomerciuli)
iuridiuli piris xelmZRvanelobiTi/warmomadgenlobiTi uflebamosilebis mqo-
ne subieqtis Tanamdebobidan gaTavisuflebisa da am mxriv Sromis kanonmdeblo-
bis gamoyenebis marTlzomierebis Sefaseba.

sakasacio sasamarTlom aRniSna, rom saapelacio palatam moTxovnis damfuZnebel
normad davis gadawyvetisas arasworad gamoiyena Sromis kodeqsis Sesabamisi nor-
mebi da arasworad miiCnia mosarCelesTan dadebuli xelSekrulebis Sewyvetis Ta-
obaze mopasuxis mier gamovlenili neba aramarTlzomierad.

sakasacio sasamarTlom miuTiTa, rom samoqalaqo kodeqsiT gansazRvruli a(a)ip-is
maregulirebeli normebiT, kerZod, 35-e muxlis me-4 nawilis mixedviT, xelmZRva-
nelobiTi da warmomadgenlobiTi uflebamosilebis warmoSobisa da Sewyvetis mi-
marT vrceldeba „mewarmeTa Sesaxeb“ saqarTvelos kanonis me-9 muxliT mewarme
subieqtis warmomadgenlobiTi uflebamosilebis mqone pirisTvis gansazRvruli
wesebi. „mewarmeTa Sesaxeb“ saqarTvelos kanonis me-9 muxliT ki mowesrigebulia
samewarmeo sazogadoebis xelmZRvanelobisa da warmomadgenlobis sakiTxebi. nor-
mis me-7 punqti adgens xelmZRvanelobaze/warmomadgenlobaze uflebamosil pir-
sa da sazogadoebas Soris urTierTobis mowesrigebis samarTlebriv safuZvlebs,
kerZod, xelmZRvanelobaze/warmomadgenlobaze uflebamosil pirTan (pirebTan),
aseve, sameTvalyureo sabWosa da sawarmos sxva organoebis wevrebTan urTierTo-
bebi gvardeba samoqalaqo kodeqsiT, sazogadoebis wesdebiTa da maTTan dadebuli
xelSekrulebebiT.

sakasacio palatam ganmarta, rom sakorporacio samarTali erTmaneTisagan ga-
nasxvavebs sawarmos direqtoris daniSvnasa da mis SromiT Tanamdebobaze gan-
wesebas. piris daniSvnis cneba moiazrebs direqtoris daniSvnas mis organul Ta-
namdebobaze, rac am aqtis korporaciulsamarTlebriv da calmxriv xasiaTze miu-
TiTebs. igi direqtoris daniSvnis faqtis maregistrirebeli organos meSveobiT
gasajaroebisa da, Sesabamisad, daniSvnaze uflebamosili piris nebis Sesrulebis
safuZvelia. swored registraciis momentidan xdeba direqtori uflebamosili,
ganaxorcielos misTvis miniWebuli uflebamosilebani, rac Seexeba SromiT Tanam-
debobaze ganwesebis aqts, iuridiul pirsa da direqtors Soris dadebuli xelSek-
rulebaa, romliTac mxareebs Soris valdebulebiTsamarTlebrivi urTierToba war-
moiSoba.

87 sus gadawyvetileba,15 ivlisi, 2016, #as-302-287-2016. ix. imave sakiTxze sus gadawyveti-
leba, 15 ivlisi, 2016, #as-101-97-2016, sus gadawyvetileba, 23 seqtemberi, 2016, #as-131-
127-2016.                                          .
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direqtoris uflebamosilebis Sewyvetis wesTan dakavSirebiT, zemoT moxmobili
normebidan gamomdinare, palatam aRniSna, rom „mewarmeTa Sesaxeb“ saqarTvelos
kanonis me-9 muxlis 71 muxli azustebs uflebamosilebis Sewyvetis pirobebs, rom-
lebic ukavSirdeba am nebis maregistrirebel organoSi registracias. kanoniT dad-
genilia sami SemTxveva: a) daniSvnaze uflebamosili piris mier nebis gamovlena; b)
Tavad registrirebuli piris mier nebis gamovlena; g) registrirebuli piris gar-
dacvaleba, sasamarTlos mier SezRudulqmedunarianad an ugzo-ukvlod dakar-
gulad aRiareba, gardacvlilad gamocxadeba, mxardaWeris daniSvna. pirvel or Sem-
TxvevasTan mimarTebiT (maregistrirebeli organos mimarT calmxrivi nebis gamov-
lena) kanoni moiTxovs sSk-is 38-e muxliT (SromiTi xelSekrulebis Sewyvetis wesi)
dadgenili wesiT Setyobinebis gagzavnis aucileblobas (kanonis me-9 muxlis 72
punqti). kanonis es ukanaskneli daTqma dRis wesrigSi ayenebs im kiTxvaze pasuxis
gacemis aucileblobas, a(a)ip-is direqtoris Tanamdebobidan gaTavisuflebisaT-
vis gamoiyeneba Tu ara Sromis kodeqsis normebi.

palatis mosazrebiT, miuxedavad „mewarmeTa Sesaxeb“ saqarTvelos kanonSi Sro-
miTsamarTlebrivi elementebis SemoRebisa, a(a)ip-is direqtorTan dadebuli
xelSekruleba ar unda dakvalificirdes SromiTsamarTlebriv xelSekrule-
bad, aramed, igi pirobiTad SeiZleba sasamsaxuro xelSekrulebad movixseni-
oT, romelic momsaxurebis xelSekrulebis nairsaxeobaa da savsebiT gansxvav-
deba Sromis samarTlisaTvis damaxasiaTebeli principebisagan. ssk-is 35-e mux-
lis me-2 nawiliT reglamentirebulia a(a)ip-is xelmZRvanelobiTi da warmomadgen-
lobiTi uflebamosilebis sakiTxi da dadgenilia, rom xelmZRvanelobiTi ufle-
bamosileba gulisxmobs uflebamosilebis farglebSi arasamewarmeo (arakomerci-
uli) iuridiuli piris saxeliT gadawyvetilebebis miRebas, xolo warmomadgenlo-
biTi uflebamosileba _ arasamewarmeo (arakomerciuli) iuridiuli piris saxeliT
gamosvlas mesame pirebTan urTierTobaSi. Tu saregistracio dokumentaciiT sxva
ram ar aris gaTvaliswinebuli, xelmZRvanelobiTi uflebamosileba gulisxmobs
warmomadgenlobiT uflebamosilebasac.

sakasacio palatis ganmartebiT, sakorporacio samarTlis miznebisaTvis sawarmos
xelmZRvaneloba/warmomadgenloba ormxrivi saxelSekrulebo urTierTobis far-
glebSi miRweuli SeTanxmebaa, romlis erTi mxare _ momsaxurebis gamwevi valdebu-
lia, gawios Sepirebuli momsaxureba, xolo meore mxare-gadaixados sazRauri. am
tipis SeTanxmeba, damyarebulia gansakuTrebul ndobaze da uflebiT aRWurvil
pirs, fiduciuri valdebulebis farglebSi, aZlevs srul damoukideblobas, iuri-
diuli piris saxeliTa da xarjze ganaxorcielos yvela is moqmedeba, rac wesdebiT
gaTvaliswinebuli miznis miRwevas Seuwyobs xels. rac Seexeba SromiT urTierTo-
bas, mis legalur definicias iZleva Sromis kodeqsis me-2 muxlis pirveli nawili
da am urTierTobis farglebSi valdebuli piri eweva damsaqmeblis mier gansaz-
Rvrul, aradamoukidebel da socialurad damokidebul saqmianobas, rac ganasxva-
vebs SromiT xelSekrulebas a(a)ip-is direqtorTan dadebuli sasamsaxuro xel-
Sekrulebisagan da am ukanaskneli xelSekrulebis Sewyvetis samarTlebrivi sa-
fuZvlebi, sakasacio sasamarTlos mosazrebiT, samoqalaqo kodeqsis normebSi un-
da iqnes moZiebuli.

sakasacio palatis daskvniT, im pirobebSi, rodesac samoqalaqo kodeqsis iuridi-
uli piris momwesrigebeli normebi da specialuri kanoni _ „mewarmeTa Sesaxeb“ ar
Seicavs pirdapir daTqmas sawarmos direqtorTan dadebuli xelSekrulebis sa-
marTlebrivi bunebis Taobaze, msgavs mowesrigebas Seicavs am kuTxiT ssk-sis 35.2
da „mewarmeTa Sesaxeb“ saqarTvelos kanonis 9.2 muxlebi, aseve, mosagvarebeli ur-



125www.supremecourt.ge

TierToba yvelaze met msgavsebas davalebis xelSekrulebis normebTan avlens.
ssk-is 709-e, 710-e, 720-e muxlebis danawesebis gaTvaliswinebiT a(a)ip-is damfuZ-
nebels (wesdebiT gaTvaliswinebul SemTxvevaSi, Sesabamis uflebamosil pirsa
Tu organos) SeuZlia, yovelgvari safuZvlis gareSe, nebismier dros Sewyvi-
tos xelSekruleba xelmZRvanelTan da gamovlenili neba mesame pirebis mi-
marT namdvili xdeba misi maregistrirebel organoSi registraciis momenti-
dan.

sakasacio palatis ganmartebiT, arasamewarmeo iuridiul pirsa da mis warmomad-
genlobiTi/xelmZRvanelobiTi uflebamosilebiT aRWurvil subieqts Soris dade-
buli xelSekrulebis davalebis samarTlebriv urTierTobad miCnevis miuxedavad,
am urTierTobas aqvs dasaqmebuli direqtoris minimaluri socialuri dacvis ga-
rantiebiT uzrunvelmyofi moTxovnebic, rac damaxasiaTebelia SromiTi urTier-
TobisaTvis. „evropis socialuri qartia“ aRiarebs dasaqmebulis dacvis im minima-
lur standarts, romelic sayovelTaod aRiarebuli adamianis ZiriTadi uflebe-
bidan gamomdinareobs da Seexeba iseT fundamentur Rirebulebebs, rogoricaa _
Sromis ufleba, romelic moicavs Sromis Tavisuflebas, uflebas Sromis samar-
Tlian pirobebze, samarTliani anazRaurebis uflebas, uflebas Svebulebaze da
sxva, rac, samoqalaqo kodeqsis 35-e muxlisa da „mewarmeTa Sesaxeb“ saqarTvelos
kanonis me-9 muxlis me-7 punqtis Sesabamisad, SesaZloa, ufro detalurad mowes-
rigdes arasamewarmeo iuridiuli piris wesdebiTa da masTan dadebuli xelSekru-
lebiT.

sxva davaSi,88 sadac sakasacio sasamarTlom arsebuli praqtikis Sesabamisad gan-
marta a(a)ip-is direqtoris samuSaodan gaTavisuflebis samarTlebrivi safuZvle-
bi, imsjela dasaqmebulisaTvis gamouyenebeli Svebulebis sakompensacio Tanxis
anazRaurebaze uaris Tqmis marTlzomierebaze. man Secvala saapelacio sasamar-
Tlos gadawyvetileba gamouyenebeli Svebulebis anazRaurebaze uaris Tqmis
Taobaze da daakmayofila moTxovna Semdegi safuZvlebiT: sakasacio sasamarTlom
miiCnia, rom a(a)ip-is direqtors aqvs Sromis kodeqsis V TaviT reglamentirebuli
ufleba, isargeblos anazRaurebadi SvebulebiT _ weliwadSi sul mcire 24 samuSao
dRiT (Sk-is 21.1 muxli), Tuki masTan dadebuli sasamsaxuro xelSekruleba gan-
sxvavebul regulacias ar iTvaliswinebs (amave normis Semdgomi danawesebi), amas-
Tanave, davalebis xelSekrulebis Sewyvetis specifikurobis gaTvaliswinebiT, vi-
naidan direqtoris gaTavisuflebis safuZveli ara sSk-is 37-e muxliT gaTvaliswi-
nebuli romelime winapirobaa, aramed davalebis mimcemis calmxrivi nebaa, gamou-
yenebeli Svebulebis anazRaurebis sakiTxis amave kodeqsis 21-e muxlis me-4 nawi-
liT SezRudva kanonis swori ganmartebidan ar gamomdinareobs. sakasacio sasamar-
Tlos SefasebiT, damsaqmeblis mizeziT SromiTi urTierTobis Sewyvetis SemTxve-
vaSi, gamouyenebeli Svebulebis fuladi anazRaurebis sakiTxi srulad eqceva „yo-
velwliuri fasiani Svebulebis Sesaxeb“ konvenciis regulaciis sferoSi (ratifi-
cirebulia saqarTvelos parlamentis 22.02.1995 dadgenilebiT, ZalaSia 22.06.1997
wlidan), romlis pirveli muxliT dadgenilia misi gamoyenebis sfero, Tumca igi ar
aris amomwuravi da damkvidrebuli sasamarTlo praqtikidan gamomdinare, moce-
muli CamonaTvaliT konvenciis moqmedebis SezRudva misi swori ganmartebidan ar
gamomdinareobs, igi miRebulia 1936 wels maSin, rodesac mravali specializacia
da saqmianobis saxe ar arsebobda (ix. susg #as-1222-1073-10, 13 ianvari, 2011 weli.
moxmobil saqmeze sakasacio sasamarTlom gaiziara saapelacio palatis mxri-
dan „yovelwliuri fasiani Svebulebis Sesaxeb“ konvenciis farTo ganmarteba

88  sus gadawyvetileba, 23 seqtemberi, 2016, #as-131-127-2016.
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da ar dauSva gansaxilvelad damsaqmeblis mier warmodgenili sakasacio saCi-
vari). amave konvenciis me-6 muxliT reglamentirebulia Semdegi: piri, romelic
gaTavisuflebulia mewarmis mizeziT, magram, vidre igi gamoiyenebda kuTvnil Sve-
bulebas, Svebulebis yoveli dRisaTvis am konvenciis Sesabamisad iRebs me-3 mux-
liT gaTvaliswinebul jildos. palatam miiCnia, rom moTxovna srulad eqceva, ro-
gorc saerTaSoriso, ise _ erovnuli kanonmdeblobiT aRiarebuli mowesrigebis
standartSi da konvenciis me-3 muxliT gansazRvruli „jildos“ gamoangariSebis
wesi mocemulia Sromis kodeqsis 26-e muxlSi.

6.5.2.

gamoyenebuli normebi: ssk-is 424-426, 90-e, 92-e, 94-e, 400-e, 402-2, 411-e muxle-
bi.

ganmartebebi: sakasacio sasamarTlom blokirebuli bonusi movalis garan-
tiad miiCnia, xolo am bonusis dabrunebis wesze SeTanxmeba baTil nebaze da-
mokidebul pirobiT garigebad.

gadawyvetilebis Sedegi: sarCeli qveda instanciebis mier uaryofili bo-
nusis blokirebuli Tanxisa da miuRebeli Semosavlis anazRaurebis Taobaze
dakmayofilda.

sawarmos yofilma direqtorma sawarmos mimarT warmoebul SromiT-samarTlebriv
davaSi moiTxova sami Tvis xelfasis odenobiT kompensaciis, SeTanxmebuli bonu-
sisa da miuRebeli Semosavlis saxiT bonusis 10%-is gadaxda.

saqalaqo sasamarTlos gadawyvetilebiT _ sarCeli nawilobriv dakmayofilda, kom-
panias mosarCelis sasargeblod daekisra kompensaciis saxiT ori Tvis xelfasis da
sarCeliT moTxovnili miuRebeli Semosavlis nawilis gadaxda, danarCen nawilSi
sarCeli uaryofil iqna. saapelacio sasamarTlos axali gadawyvetilebiT, kredi-
toris sasargeblod, kompensaciis saxiT, sami Tvis xelfasisa da miuRebeli Semo-
savlis gazrdili odenobiT gadaxda mopasuxes daekisra, danarCen nawilSi gasaCiv-
rebuli gadawyvetileba darCa ucvlelad. sakasacio sasamarTlos gadawyvetile-
biT qveda instanciebis mier uaryofili bonusis blokirebuli Tanxisa da miuRebe-
li Semosavlis anazRaurebis Taobaze sarCeli dakmayofilda.89

sakasacio palatam daaskvna, rom, miuxedavad mxareTa Soris korporaciuli urTi-
erTobis arsebobisa, farTo gagebiT direqtorTan gaformebuli sasamsaxuro xel-
Sekruleba Seicavs kerZosamarTlebriv elementebs. sasamarTlom aRniSna, rom sa-
kasacio sasamarTlos mier dadgenili erTgvarovani praqtikis Tanaxmad, am urTi-
erTobis saxelSekrulebo mxare yvelaze axlos davalebis xelSekrulebasTan dgas
(susg #as-302-287-2016, 15 ivlisi, 2016 weli). mas aqvs socialuri datvirTvac _
direqtoris Sromis anazRaureba warmoadgens xelfass da igi sakuTrebis ufle-
biT dacul sferoSi eqceva (evrokonvenciis pirveli damatebiTi oqmis pirveli
muxli), Tavad sakuTrebis bunebidan gamomdinare ki, am uflebisaTvis damaxasia-
Tebeli nebismieri elementis gamoyeneba (floba, sargebloba, gankargva) mesakuT-
ris nebazea damokidebuli (sk-is 170.1 muxli). sakuTrebis sanivTo uflebis abso-
luturi bunebidan gamomdinareobs isic, rom qonebis raime formiT gankargvis Sez-

89  sus gadawyvetileba, 25 ianvari, 2019, #as-164-164-2018.
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Rudva gamarTlebulia mxolod kanonis an saxelSekrulebo boWvis farglebSi. mo-
cemul SemTxvevaSi, udavoa, rom direqtorze sazogadoebas gacemuli aqvs wliuri
bonusi, Sesabamisad, Tanxa, romlisganac am bonusis 100% Sedgeba, gacemis droi-
dan warmoadgens mosarCelis sakuTrebas, Tumca sasamsaxuro xelSekrulebiT mxa-
reebi SeTanxmdnen am uflebis garkveul SezRudvaze. moxmobili garemoebebis, xel-
SekrulebiT direqtoris mier nakisri valdebulebebisa da imis gaTvaliswinebiT,
rom blokirebuli Tanxebis gacema ukavSirdeboda kompaniis saqmianobis audito-
ruli Semowmebis Sedegebs, palatam srulad gaiziara kasatoris Semdegi pozicia _
mxareebi SeTanxmdnen sasamsaxuro xelSekrulebis Sesrulebis uzrunvelsa-
yofad movalis garantiis gamoyenebaze (sk-is 424-e-426-e muxlebi: mocemul Sem-
TxvevaSi, daculia garantiis formac). sasamarTlom garantia namdvilad miiC-
nia, radganac sakuTrebis saxelSekrulebo boWvis amgvari piroba arc sakuTrebis
uflebis arss ar ewinaaRmdegeba da arc zedmetad ar avaldebulebs movales (sk-is
425-e muxli).

sasamarTlom Seafasa ra blokirebuli bonusis dabrunebis wesi, romlis Tanaxma-
dac blokirebuli Tanxis mesakuTrisaTvis dabrunebisaTvis unda gamovlinebuli-
yo 2 kumulaciuri winapiroba: unda gasuliyo 1-wliani vada (morigi auditoruli
Semowmebis Sedegebi) da direqtors kvlav „SromiT urTierToba“ unda hqonoda sa-
zogadoebasTan (anu SromiTi urTierToba ar unda iyos Sewyvetili), daaskvna, rom
amgvari SeTanxmeba, Seicavs pirobiTi garigebis elementebs: ssk-is 90-e muxlis Ta-
naxmad, pirobiTad miiCneva garigeba, rodesac igi damokidebulia samomavlo da
ucnob movlenaze imiT, rom garigebis Sesruleba gadaideba mis dadgomamde an ga-
rigeba Sewydeba am movlenisTanave. Tavad piroba warmoadgens negatiurs, ramde-
nadac ssk-is 94-e muxlis pirveli nawilis miznebisaTvis kanonismieri winapirobis
daudgomloba _ mxareTa Soris samarTlebrivi urTierTobis Seuwyvetelobaa daT-
qmuli, rac Seexeba kumulaciur pirobaTagan meores _ auditoruli Semowmebis Se-
degebs, igic negatiuria, radganac blokirebuli bonusi gaicema, Tu momdevno wlis
auditoruli Semowmeba uaryofiTi ar iqneba.

sakasacio palatam miiCnia, rom amgvari pirobiT dadebuli garigeba, ssk-is 54-e mux-
lis Sesabamisad, ucilod baTilia, radganac ewinaaRmdegeba kanons _ ssk-is 92-e
muxls, romlis Tanaxmadac, nebaze damokidebulad miiCneva iseTi piroba, rome-
lic damokidebulia mxolod garigebis mxareebze. aseTi pirobiT dadebuli gari-
geba baTilia. moxmobili normisa da xelSekrulebis moSlis iuridiuli bunebidan
gamomdinare, sakasacio sasamarTlom miuTiTa, rom sasamsaxuro xelSekruleba, gar-
da korporaciuli aqtisa, kerZosamarTlebriv elementebsac emyareba da, bunebri-
via, masze srulad vrceldeba xelSekrulebis moSlisaTvis ssk-is 352-e da momdev-
no muxlebi (xelSekrulebidan gasvla), aseve, 399-e muxli (uari grZelvadian ur-
TierTobaze), miT ufro sasamsaxuro xelSekrulebaze msjelobisas, romelic, da-
valebis normebs emyareba, gasaTvaliswinebelia ssk-is 720-e muxlis pirveli nawi-
lis Sinaarsi, romlis Tanaxmadac, davalebis xelSekrulebis Sewyveta mxareebs Se-
uZliaT nebismier dros. am uflebaze uaris Sesaxeb SeTanxmeba baTilia. amdenad,
blokis moxsnis droisaTvis mxareebis saxelSekrulebo urTierTobaSi yofnis au-
cileblobis Taobaze mxareTa Soris gaformebuli sasamsaxuro xelSekrulebis pi-
roba warmoadgens swored xelSemkvrel mxareTa nebaze damokidebul pirobas da
baTilia, amasTanave, gasaTvaliswinebelia, rom xelSekrulebis nawilis baTilad
cnoba ar iwvevs mTlianad am xelSekrulebis baTilad cnobas (sk-is 62-e muxli).

sakasacio palatam miiCnia, rom kompanias direqtorTan sasamsaxuro urTierTobis
moSlisas warmoeSva blokirebuli bonusis anazRaurebis valdebulebac, romelic,
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miuxedavad kreditoris werilobiTi moTxovnisa, ar Seusrulebia, Sesabamisad, mo-
vale kompaniam ssk-is me-400 muxliT gaTvaliswinebul vadas gadaacila. aseT viTa-
rebaSi, amave kodeqsis 404-e da 411-e muxlebis safuZvelze kreditors warmoeSva
valdebulebis Sesrulebis vadis gadacilebiT gamowveuli zianis, maT Soris _ miu-
Rebeli Semosavlis anazRaurebis moTxovnis ufleba. gasaCivrebuli gadawyveti-
lebiT dadgenilia, rom miuRebeli Semosavali warmoadgens dayovnebuli Tanxis
wliur 10%-s. am nawilSi saapelacio sasamarTlos gadawyvetileba dadgenil vada-
Si ar gasaCivrebula da igi Sevida kanonier ZalaSi (sssk-is 264.2 muxli). amitom,
sssk-is 266-e muxlis danawesis gaTvaliswinebiT, sakasacio sasamarTlom moTxovna
_ blokirebuli bonusis wliuri 10%-is dakisrebis moTxovnis nawilSic safuZvli-
anad miiCnia.

6.5.3.

gamoyenebuli normebi: ssk-is 709-e, 710.1.-e muxlebi.

ganmarteba: ssk-is 709-e muxlis Tanaxmad, sarCelis warmatebulobisaTvis un-
da vlindebodes Semdegi winapirobebi: mxareTa Soris unda arsebobdes dava-
lebis samarTlebrivi urTierToba; rwmunebuls unda hqondes Sesrulebuli
xelSekrulebiT nakisri moqmedeba; marwmunebels ar unda hqondes misTvis gan-
kuTvnili Sesruleba miRebuli. pirveli ori faqtis mtkiceba, ekisreba mar-
wmunebels, xolo mesame faqtisa _ rwmunebuls.

dabrunebis safuZveli: saqmis garemoebebi saproceso normebis iseTi dar-
RveviTaa dadgenili, rom am darRvevebis Sedegad saqmeze araswori gadawyve-
tileba iqna gamotanili da saWiroa mtkicebulebaTa damatebiTi gamokvleva.

sawarmom (marwmunebelma) mopasuxis (rwmunebulis) mimarT aRZruli sarCeliT moiT-
xova fuladi davalianebis dakisreba. qveda instanciis sasamarTloebma sarCeli na-
wilobriv daakmayofiles, xolo uzenaesma sasamarTlom gaauqma saapelacio sasamar-
Tlos ganCineba da saqme xelaxla gansaxilvelad daabruna imave sasamarTloSi.90

sakasacio palatam miiCnia, rom qvemdgomma sasamarTloebma sworad Seafases mxa-
reTa Soris warmoSobili urTierToba davalebis xelSekrulebad (sk-is 709-e da
710.1 muxlebi), swored am valdebulebis farglebSi moiTxovs marwmunebeli rwmu-
nebulisaTvis mindobili moqmedebis Sedegad miRebulis dakisrebas.

sakasacio sasamarTlom aRniSna, rom, ssk-is 709-e muxlis Tanaxmad, sarCelis war-
matebulobisaTvis unda vlindebodes Semdegi winapirobebi: mxareTa Soris unda
arsebobdes davalebis samarTlebrivi urTierToba; rwmunebuls unda hqondes Ses-
rulebuli xelSekrulebiT nakisri moqmedeba; marwmunebels ar unda hqondes mis-
Tvis gankuTvnili Sesruleba miRebuli. pirveli ori faqtis mtkiceba, sssk-is 102-
e muxlis Sesabamisad, ekisreba marwmunebels, xolo mesame faqtisa _ rwmunebuls.
gansaxilvel SemTxvevaSi, mosarCelem waradgina davalebis xelSekruleba, am xel-
Sekrulebis farglebSi mindobili moqmedebis Sesrulebis faqtis mtkicebiT _ sa-
buRaltro programa „orisis“ amonaweri da am amonaweris safuZvelze Sedgenili
auditoruli gaangariSeba. mopasuxem moTxovnas daupirispira misi ganxorciele-
bis gamomricxveli Sesagebeli da aRniSna, rom man davalebis xelSekruleba Sew-

90  sus ganCineba, 11 maisi, 2018, #as-1190-1110-2017.
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yvita calmxrivad, xolo mis nacvlad marwmunebelma urTierToba gaagrZela sxva
pirTan (mopasuxis yofil damxmaresTan), Sesabamisad, mas, rogorc rwmunebuls,
davalianeba ar gaaCnia, garda amisa, mxarem sadavo gaxada davalianebis mtkicebis
mizniT mosarCelis mier warmodgenili xsenebuli mtkicebulebebis Sefasebis ka-
noniereba.

sakasacio palatis mosazrebiT, saapelacio sasamarTlom unda Seafasos is garemoe-
ba, rom SesagebelSi, socialur qsel „skaipsa“ da sabanko amonawerSi miTiTebuli rwmu-
nebulis damxmaris mier mosarCele kompaniis winaSe garkveuli Sesruleba xom ar
qmnis im prezumfciis daSvebis safuZvels, rom rwmunebulis neba marTlac miuvida
marwmunebels, rac davalebis Sewyvetilad miCnevis safuZvelia. am mxriv gasaCivre-
buli ganCineba ar Seicavs raime kvlevas. sapirispiro viTarebaSic ki, unda aRiniS-
nos, rom saqmis masalebSi moxseniebuli rwmunebulis damxmare marTlac asrulebda
garkveul iuridiul moqmedebebs. arc mosarCeles miuTiTebia da arc sasamarTlo-
ebs ar daudgeniaT faqtobrivi garemoeba imis Taobaze, rom davalebis xelSekrule-
ba mindobili moqmedebis gadandobas krZalavs, Sesabamisad, unda Sefasdes, xom ar
vlindeba ssk-is 711-e muxlis pirveli nawiliT gansazRvruli davalebis Sesrule-
bis gadandoba, ramdenadac am SemTxvevaSi, amave normis me-2 nawilidan gamomdinare,
rwmunebulis pasuxismgeblobis sakiTxic gansxvavebulia (Tu nebadarTulia dava-
lebis gadandoba mesame pirisaTvis, maSin rwmunebuli pasuxs agebs mxolod im
bralisaTvis, romelic mas miuZRvis gadandobisas da am piris SerCevaSi).

sakasacio sasamarTlom aRniSna, rom davalianebis damadasturebeli dokumentebi
arasrulyofiladaa gamokvleuli, aseve _ xelaxal Seswavlas moiTxovs (mopasu-
xis mier xelSekrulebis Sewyvetis faqti, kompaniisa da indmewarmis samarTleb-
rivi kavSiri, davalianebis warmoSobis periodi, davalianebis anazRaurebaze
pasuxismgebeli piri da sxva), rac, sakasacio palatis mosazrebiT, winamdebare
davis sworad gadawyvetisaTvis umTavresi sakiTxia.

6.5.4.

gamoyenebuli normebi: sSk-is 31-e (3) muxli, 429-e, 709-e da momdevno muxle-
bi, mewarmeTa Sesaxeb kanonis me-9.7.-e muxli.

ganmarteba:

a. sazogadoebis direqtori ar warmoadgens mis Tanamdebobaze gansawesebel
pirTan damokidebulebaSi myof pirs, aramed Tavisufalia da sakuTar saq-
mianobas, sazogadoebis wesdebisa da „mewarmeTa Sesaxeb“ saqarTvelos kano-
nis moTxovnaTa gaTvaliswinebiT axorcielebs komersantis gulisxmiere-
biT, im mizniT, rom mis mier miRebuli menejeruli gadawyvetilebebi orien-
tirebulia mewarme subieqtis interesebis gaumjobeseba-gamyarebisken;

b. davalebis momwesrigebeli normebi da „mewarmeTa Sesaxeb“ saqarTvelos ka-
noni direqtorTan dadebuli sasamsaxuro xelSekrulebis werilobiT dade-
bis daTqmas ar Seicavs, Sesabamisad, igi formaTavisufal garigebas warmoad-
gens da mis mimarT ar SeiZleba, gamoyenebul iqnes ssk-is 59-e muxlis pirveli
nawilis is debuleba, romelic adgens, rom baTilia kanoniT an xelSekrule-
biT gaTvaliswinebuli aucilebeli formis daucvelad dadebuli garigeba.

dabrunebis safuZveli: saWiroa mtkicebulebaTa damatebiT gamokvleva.
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SromiTsamarTlebriv davaSi mosarCelem (klinikis yofilma direqtorma) miuRe-
beli xelfasi da xelfasis dayovnebisTvis zianis anazRaureba moiTxova. qveda in-
stanciis sasamarTloebma moTxovna uaryves, xolo sakasacio sasamarTlom nawi-
lobriv daakmayofila mosarCelis sakasacio saCivari da saqme xelaxla gansaxil-
velad daabruna imave sasamarTloSi.91

sakasacio sasamarTlom Seafasa sawarmos yofili direqtoris moTxovnis kanonie-
reba, romelic Seexeba direqtorobis periodSi warmoSobili saxelfaso davalia-
nebis anazRaurebas. mosarCelis (kasatoris) ganmartebiT, sawarmoSi misi saqmiano-
ba iyo anazRaurebadi, kerZod, sazogadoebis partniorebTan zepirad dadebuli
xelSekrulebis safuZvelze, man, rogorc xelmZRvanelobiTi uflebamosilebis
mqone pirma, dainiSna xelfasi, romelic iuridiuli piris samewarmeo da sxva eko-
nomikuri interesebis gaTvaliswinebiT, anazRaurdeboda etapobrivad. mopasuxe
sawarmos ZiriTadi Sedaveba sarCelis winaaRmdeg aris is, rom xelfasis daniSvna
ar iyo SeTanxmebuli partniorebTan, Sesabamisad, arc davalianeba aqvs mopasuxes
yofili direqtoris mimarT. qvemdgomi sasamarTloebis mxridan sarCelis dakma-
yofilebaze uaris Tqmis umTavres winapirobad miCneul iqna mosarCelis (yofili
direqtoris) mier Sromis anazRaurebisa da misi odenobis Taobaze partniorTa
nebis arsebobis faqtis damadasturebeli mtkicebulebebis wardgenis SeuZleb-
loba.

sakasacio palatam ar gaiziara kasatoris mosazreba, rom sasamarTlom sadavo sa-
marTalurTierToba, nacvlad SromiTisa, arasworad miiCnia davalebis xelSekru-
lebad da ganmarta, rom sSk-is me-2 muxlis pirveli nawili, romelic SromiTi urTi-
erTobis definicias warmoadgens da am urTierTobisaTvis damaxasiaTebel Ziri-
Tad niSnebs gamokveTs, adgens daqvemdebarebul Sromas, kerZod, samuSao srul-
deba damsaqmeblis miTiTebis Sesabamisad _ xelfasis anazRaurebis sanacvlod. swo-
red umTavresi niSani, rac ganasxvavebs komerciuli iuridiuli piris xelmZRvane-
lobiTi da warmomadgenlobiTi uflebamosilebiT aRWurvili piris mxridan mova-
leobaTa Sesrulebas, es aris „mewarmeTa Sesaxeb“ saqarTvelos kanonis me-9 mux-
liT regulirebuli avtonomiuroba, rac imas niSnavs, rom sazogadoebis direqto-
ri ar warmoadgens mis Tanamdebobaze ganamwesebel pirTan damokidebulebaSi myof
pirs, aramed Tavisufalia da sakuTar saqmianobas, sazogadoebis wesdebisa da „me-
warmeTa Sesaxeb“ saqarTvelos kanonis moTxovnaTa gaTvaliswinebiT axorcielebs
komersantis gulisxmierebiT, im mizniT, rom mis mier miRebuli menejeruli ga-
dawyvetilebebi orientirebulia mewarme subieqtis interesebis gaumjobeseba-gam-
yarebisken.

sakasacio palatam samarTlebrivi urTierTobis kvalifikaciis TvalsazrisiT, sru-
lad gaiziara gasaCivrebuli ganCinebis dasabuTeba da miiCnia, rom qvemdgomma sa-
samarTlom sworad ixelmZRvanela saqarTvelos uzenaesi sasamarTlos mier dam-
kvidrebuli erTgvarovani praqtikiT, romliTac araerTxel ganimarta, rom „me-
warmeTa Sesaxeb“ saqarTvelos kanonis me-9 muxlis me-7 punqti adgens xelmZRvane-
lobaze/warmomadgenlobaze uflebamosil pirsa da sazogadoebas Soris urTier-
Tobis mowesrigebis samarTlebriv safuZvlebs. uzenaesma sasamarTlom araerTgzis
ganmarta, rom sakorporacio samarTali erTmaneTisagan ganasxvavebs sawarmos di-
reqtoris daniSvnasa da mis SromiT Tanamdebobaze ganwesebas. piris daniSvnis
cneba moiazrebs direqtoris daniSvnas mis organul Tanamdebobaze, rac am
aqtis korporaciulsamarTlebriv da calmxriv xasiaTze miuTiTebs. igi di-

91  sus ganCineba, 3 noemberi, 2017,  #as-650-606-2017.
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reqtoris daniSvnis faqtis maregistrirebeli organos meSveobiT gasajaro-
ebisa da, Sesabamisad, daniSvnaze uflebamosili piris nebis Sesrulebis sa-
fuZvelia. swored registraciis momentidan xdeba direqtori uflebamosi-
li, ganaxorcielos miniWebuli uflebamosilebani, rac Seexeba SromiT Ta-
namdebobaze ganwesebis aqts, igi warmoadgens iuridiul pirsa da direqtors
Soris dadebul xelSekrulebas, romliTac mxareebs Soris valdebulebiTsa-
marTlebrivi urTierToba warmoiSoba.

sakasacio sasamarTlom sasamarTlo praqtikaze dayrdnobiT aRniSna, rom Sesafa-
sebeli samarTalurTierToba yvelaze axlos davalebis xelSekrulebasTan dgas,
ramdenadac, ssk-is 709-e muxlis Tanaxmad, davaleba im xelSekrulebaTa ricxvs
miekuTvneba, romelic dakavSirebulia samuSaos SesrulebasTan, misi sagania rwmu-
nebuli piris mier erTi an ramdenime imgvari moqmedebis Sesruleba, romelic iw-
vevs ama Tu im Sedegs da, rogorc wesi, efuZneba urTierTndobas. rwmunebulis
valdebulebas warmoadgens davalebuli moqmedebis mmarTvelis gulisxmierebiT
Sesruleba da miRweuli Sedegis adresati xdeba warmodgenili piri. sagulisxmoa,
rom davalebis xelSekrulebis vadasTan mimarTebiT samoqalaqo kodeqsi raime mo-
wesrigebas ar iTvaliswinebs, aramed misi gansazRvra mxareTa SeTanxmebazea damo-
kidebuli, amasTanave, 710-e muxlis ZaliT, davaleba SeiZleba iyos sasyidliani.
sabolood SeiZleba iTqvas, rom gansaxilveli davis samarTlebrivi mowesrigebi-
saTvis saapelacio palatam sworad ixelmZRvanela davalebis wesebiT.

sakasacio palatis azriT, Semowmebas eqvemdebareba sasarCelo moTxovnis safuZ-
vlianoba, kerZod, arsebobda Tu ara mxareTa Soris sasyidliani davaleba, romlis
farglebSic mopasuxes ekisreba mosarCelis sasargeblod gasamrjelos gadaxda.

palatam ar gaiziara mowinaaRmdege mxaris Sedaveba xelSekrulebis formasTan da-
kavSirebiT da ganmarta, rom arc davalebis momwesrigebeli normebi da arc „mewar-
meTa Sesaxeb“ saqarTvelos kanoni direqtorTan dadebuli sasamsaxuro xelSek-
rulebis werilobiT dadebis daTqmas ar Seicavs, Sesabamisad, igi formaTavisu-
fal garigebas warmoadgens da mis mimarT ar SeiZleba gamoyenebul iqnes ssk-is 59-
e muxlis pirveli nawilis is debuleba, romelic adgens, rom baTilia kanoniT an
xelSekrulebiT gaTvaliswinebuli aucilebeli formis daucvelad dadebuli ga-
rigeba.

sakasacio palatam miiCnia, rom davalebis sasyidlian xelSekrulebaze zepiri for-
miT SeTanxmebis mtkicebis tvirTi, sssk-is 102-e muxlis Sesabamisad, ekisreba mo-
sarCeles.

sakasacio sasamarTlom miuTiTa, rom mosarCelis mier wardgenili mtkicebu-
lebebi unda Sefasdes erToblivad da unda dadgindes, maTi analizi xom ar
qmnis prezumfcias, rom davalebis xelSekruleba marTlac sasyidliani iyo.
dadebiT SemTxvevaSi, prezumirebuli faqtis bunebidan gamomdinare, misi ga-
qarwylebis valdebuleba daekisreba mopasuxes. rac Seexeba davalianebis ar-
sebobis mtkicebas, sakasacio sasamarTlos mosazrebiT, igi mxolod im SemTxve-
vaSi gaxdeba msjelobis sagani, Tuki saqmeSi arsebuli mtkicebulebebis ana-
liziT dadgindeba mxareTa SeTanxmebis arseboba gasamrjeloze. aseT SemTxve-
vaSi, ssk-is 429-e muxlis Tanaxmad, mtkicebis tvirTi srulad mopasuxes unda
daekisros.

sakasacio palatam usafuZvlod miiCnia davalianebis dayovnebis gamo pirgasamtex-
los dakisrebis moTxovna, ramdenadac am sakiTxs awesrigebs sSk-is 31-e (3) muxli,
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romelic am urTierTobis mimarT ar vrceldeba, xolo zepiri xelSekrulebiT pir-
gasamtexloze SeTanxmeba namdvili ar aris ssk-is 418-e muxlis me-2 nawilis impera-
tiuli daTqmidan gamomdinare. miuxedavad amisa, vinaidan sasamsaxuro xelSekru-
lebis pirobebi ar aris dadgenili, palatam am moTxovnis nawilSi ver miiRo gadaw-
yvetileba.

6.6. mibareba

6.6.1.

gamoyenebuli normebi: ssk-is 681-e, 682-e-684-e, 744-e 763-e, sssk-is 85-e mux-
lebi.

ganmarteba:

a. gadazidvis xelSekrulebiT gaTvaliswinebuli dokumentebi warmoadgens
xelSemkvreli mxaris uflebaganmkargav aqtebs, ramdenadac swored doku-
mentis xelTmqone piri ganixileba tvirTis marTlzomier mflobelad;

b. gadazidvis xelSekrulebis dasrulebisas, Tu tvirTis miRebis dayovneba
gamowveulia tvirTmimRebis braliT an sxva, kanoniT gaTvaliswinebuli obi-
eqturi safuZvliT, gadazidvis dasrulebis mizniT gadamzidavs, bunebri-
via, SeuZlia, tvirTmimRebis sasargeblod da misive xarjiT gaaformos maT
Soris mibarebis xelSekruleba.

dabrunebis safuZveli: ganCineba imdenad dausabuTebelia, rom misi samar-
Tlebrivi safuZvlianobis Semowmeba SeuZlebelia.

mibarebis saxelSekrulebosamarTlebriv davaSi sakasacio sasamarTlos Sefasebis
sagania, mibarebis xelSekrulebidan gamomdinare sasyidlis anazRaurebaze val-
debul pirs warmoadgens Tu ara mopasuxe. mibarebis sazRauris gadaxdis Sesaxeb
mosarCelis (mewarme-Semnaxvelis) moTxovnas mopasuxem saproceso xasiaTis Seda-
veba daupirispira da ganmarta, rom igi ar iyo Semnaxvelis moTxovnaze pasuxismge-
beli piri. am TvalsazrisiT, man miuTiTa gadamzidavis mier xelSekrulebis piro-
bebis darRvevis faqtze (konosamentis gadaucemloba) da aRniSna, rom mas brali
ar miuZRvoda xangrZlivi drois ganmavlobaSi nivTis Semnaxvelis sawyobSi ganTav-
sebaSi. sasamarTlom dadgenilad cno, rom gadamzidavma SeiZina SeTanxmebuli av-
tomobili da Camoiyvana saqarTveloSi. tvirTis mimRebad Tavad iyo miTiTebuli;
mopasuxem avtomobilis misaRebad, werilobiT moiTxova konteineris konosamen-
tis asli, Tumca im motiviT, rom avtomobili registrirebuli iyo gadamzidavis
saxelze, mas am moTxovnaze uari eTqva. amis Semdeg mopasuxem aRZra sarCeli ga-
damzidavis winaaRmdeg da moiTxova avtomobilis gamoTxova mopasuxis ukanono
mflobelobidan; saqalaqo sasamarTlos dauswrebeli gadawyvetilebiT sarCeli
dakmayofilda da avtomobili mopasuxes gadaeca.

qvemdgomi sasamarTloebis mier, romelTac sarCeli uaryves, dadgenilia, rom mo-
sarCelesa (mewarme) da mopasuxes Soris mibarebis xelSekruleba ar dadebula, ara-
med gaaforma gadamzidavma, romelic tvirTis sazRvao gadazidvis konosamentSi
Tavad iyo tvirTmimRebad registrirebuli, Sesabamisad, mopasuxe ar warmoadgen-
da SemnaxvelTan saxelSekrulebo urTierTobaSi myof pirs da mis mimarT sarCeli
iyo usafuZvlo. Semnaxveli ar eTanxmeba qvemdgomi sasamarTloebis daskvnebs da
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miiCnevs, rom mopasuxe, romelic mibarebuli tvirTis mesakuTrea, swored anazRa-
urebaze valdebul pirs warmoadgens.

sakasacio sasamarTlom aRniSna, rom, ssk-is 681-e muxlis Tanaxmad, tvirTis gada-
cemisaTvis gaTvaliswinebul adgilze tvirTis mitanisTanave mimRebi uflebamo-
silia, gadamzidavs mosTxovos tvirTis miRebis dadasturebiT zednadebis meore
piris gadacema da amiT tvirTi CaiTvleba gadacemulad. dokumentis xelT mqone
piri ganixileba tvirTis marTlzomier mflobelad. amasTanave, ssk-is 682-e-684-e
muxlebis sistemuri analiziT palatam daaskvna, rom gadazidvis xelSekrulebis
dasrulebisas, Tu tvirTis miRebis dayovneba gamowveulia tvirTmimRebis braliT
an sxva, kanoniT gaTvaliswinebuli obieqturi safuZvliT, gadazidvis dasrule-
bis mizniT gadamzidavs, bunebrivia, SeuZlia, tvirTmimRebis sasargeblod da mi-
sive xarjiT gaaformos maT Soris mibarebis xelSekruleba.

saqarTvelos sazRvao kodeqssa da sazRvao tvirTzidvis Sesaxeb gaerTianebuli
erebis organizaciis 1978 wlis konvenciaze dayrdnobiT sasamarTlom miuTiTa, rom,
vinaidan gadamzidavs tvirTmimRebisaTvis ar gadaucia tvirTis ganmkargavi doku-
menti, qvemdgomma sasamarTlom unda daadginos mibarebis xelSekrulebaze pasu-
xismgebeli saTanado mopasuxis vinaoba da, sssk-is 85-e muxlis Sesabamisad, imsje-
los procesSi mis Cabmaze, arasaTanado mopasuxis mimarT dadgenil faqtebTan da-
kavSirebiT ki, palata moklebulia SesaZleblobas, isargeblos amave kodeqsis 407-e
muxlis me-2 nawilis debulebiT da miiRos gadawyvetileba, ris gamoc saqme xelax-
la gansaxilvelad daabruna imave sasamarTloSi.92

6.6.2.

gamoyenebuli normebi: ssk-is 763-764-e muxlebi.

ganmarteba: ssk-is 764-e muxlis pirveli nawilis meore winadadebiT gaTva-
liswinebuli gamonaklisiT, Tu Semnaxveli inaxavs samewarmeo saqmianobis far-
glebSi, maSin sazRauri dumiliTac SeTanxmebulad CaiTvleba, rac imas niS-
navs, rom kanonmdebeli am dros uSvebs sasyidliani mibarebis prezumfcias,
romlis Tanaxmad, Tu Semnaxvelis mier nivTis Senaxva mis komerciul saqmiano-
bas warmoadgens, maSin mibareba anazRaurebadia da ar aris aucilebeli mxa-
reTa Soris damatebiTi SeTanxmebis arseboba.

dabrunebis safuZveli: gadawyvetileba iuridiulad ar aris dasabuTebu-
li, saapelacio sasamarTlom arasworad ganmarta kanoni.

mosarCele kompaniam mopasuxe avtomanqanis mflobelebs mosTxova misi kontro-
lis qveS arsebul teritoriaze avtomanqanebis dgomis safasuri. mosarCelis gan-
martebiT, igi warmoadgens sabaJo kontrolis zonaSi momsaxure organizacias, av-
tomanqanebis mflobelebs ganubaJebeli manqanebi SemohyavT da ixdian manqanebis
teritoriaze dgomis safasurs. TiToeuli avtomanqanis mflobelisaTvis cnobi-
lia sabaJo kontrolis zonaSi dadgenili wesebis Sesaxeb, romelic ganTavsebulia
TvalsaCino adgilas da sazogadoebis vebgverdze.

qveda instanciis sasamarTloebma sarCeli uaryves. sakasacio sasamarTlom mosar-

92  sus ganCineba, 10 maisi, 2017, #as-1085-1042-2016.
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Celis sakasacio saCivris dakmayofilebiT gaauqma saapelacio sasamarTlos gadaw-
yvetileba da saqme xelaxla gansaxilvelad daabruna imave sasamarTloSi.93

sakasacio sasamarTlom miiCnia, im udavo garemoebis gaTvaliswinebiT, rom mopasu-
xeebma TavianTi avtomanqanebi sxvadasxva dros ganaTavses mosarCele kompaniis
sabaJo terminalze, mxareTa Soris warmoSobilia mibarebis xelSekrulebidan ga-
momdinare samarTlebrivi urTierToba. ssk-is 764-e muxlis pirveli nawilis meore
winadadebiT gaTvaliswinebuli gamonaklisiT, Tu Semnaxveli moqmedebs samewar-
meo saqmianobis farglebSi, maSin sazRauri dumiliTac SeTanxmebulad miiCneva,
rac imas niSnavs, rom kanonmdebeli uSvebs sasyidliani mibarebis prezumfcias,
romlis Tanaxmad, Tu Semnaxvelis mier nivTis Senaxva mis komerciul saqmianobas
warmoadgens, maSin mibareba anazRaurebadia da ar aris aucilebeli amis Taobaze
mxareTa Soris damatebiTi SeTanxmebis arseboba.

sakasacio palatam aRniSna, vinaidan udavoa, rom mosarCele kompania (Semnaxveli)
moqmedebs samewarmeo saqmianobis farglebSi, warmoiSoba prezumfcia, rom sazRa-
uri dumiliTac SeTanxmebulad miiCneva.

palatis daskvniT, gansaxilvel SemTxvevaSi, mopasuxeebma (mimbareblebma) Tavian-
Ti avtomanqanebis mosarCele kompaniis sabaJo terminalze ganTavsebiT anu kon-
kludenturi moqmedebebiT dades zepiri sasyidliani mibarebis xelSekrulebebi.

sakasacio sasamarTlom aRniSna, rom mtkicebis tvirTis samarTliani da obieqtu-
ri ganawilebis standartis mixedviT, swored kasators ekisreba konkretuli ta-
rifebis TvalsaCino adgilas ganTavsebisa da mopasuxeebisaTvis xelmisawvdomo-
bis mtkicebis movaleoba, rac man ver ganaxorciela. mosarCelis mxolod zepiri
miTiTeba, rom konkretuli sadgomisTvis gaTvaliswinebuli iyo Sesabamisi tari-
fi, ar aris sakmarisi mxareTa Soris SeTanxmebis faqtis dasadastureblad.

sakasacio sasamarTlom saapelacio palatis msjeloba, rom konkretul tarifze
SeTanxmebis ararseboba warmoadgens sarCelis dakmayofilebaze uaris Tqmis sak-
maris safuZvels, dausabuTeblad miiCnia da miuTiTa ssk-is 764-e muxlis me-2 na-
wilze, romlis Tanaxmad, Tu sazRauris odenoba ar aris gansazRvruli, maSin tari-
febis arsebobisas SeTanxmebulad miiCneva satarifo ganakveTi, xolo tarifebis
ararsebobisas _ Cveulebrivi sazRauri. sakasacio sasamarTlom daaskvna, vinaidan
ar dasturdeba mxareTa Soris konkretul satarifo ganakveTebze SeTanxmebis faq-
ti, ganixileba iseT SemTxvevad, rodesac tarifebi ar aris gansazRvruli da war-
moiSoba Cveulebrivi sazRauris dadgenis valdebuleba, rac mocemul SemTxveva-
Si saapelacio palatam ar gaiTvaliswina. Sesabamisad, usafuZvlod ar daakmayofi-
la sarCeli. aRniSnuli argumenti gaxda kidec sssk-is 412-e muxlis safuZvelze
saqmis xelaxla gansaxilvelad dabrunebis safuZveli.

93 sus ganCineba, 23 oqtomberi, 2017,  # as-965-930-2016.
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6.7. dazRveva

6.7.1.

gamoyenebuli normebi: ssk-is 832-e, 843.2. muxlebi.

ganmartebebi:

a. subrogaciis dros valdebulebiTsamarTlebriv urTierTobaSi icvleba
kreditori da, Sesabamisad, ufleba damzRvevidan mzRvevelze gadadis. reg-
resis dros ki, konkretuli valdebulebiTsamarTlebrivi urTierToba das-
rulebulia da warmoiSoba axali valdebuleba;

b. ssk-is 843-e muxli regresuli moTxovnis gamoyenebas exeba;

g. samoqalaqo pasuxismgeblobis dazRvevisas, mzRvevels regresis ufleba eni-
Weba iseT SemTxvevaSi, Tu damzRvevma ziani ganzrax gamoiwvia.

gadawyvetilebis Sedegi: sarCeli regresuli anazRaurebis moTxovnis Se-
saxeb uaryofilia damzRvevis bralis araarsebobis gamo.

erT-erT saqmeSi94 mzRvevelsa da damzRvevs Soris gaformda finansuri riskebis
dazRvevis generaluri xelSekruleba, romlis safuZvelze mosarCelem (mzRve-
velma) saqarTvelos finansTa saministros sabaJo departamentis (mesame piris) wi-
naSe daazRvia mopasuxis (damzRvevis-gadamzidvelis) mier tvirTvis tranzituli
gadazidvisas warmoqmnili riski. xelSekrulebis safuZvelze mosarCelem gasca
polisi. saqarTvelos teritoriaze tranzitulad Semovida tvirTi, romlis tvir-
Tis mimRebi sawarmos teritoriaze Semowmebisas, aRmoCnda, rom mopasuxis (gadam-
zidavis) mier deklarirebuli navTobproduqtis (m-100 markis mazuTi) nacvlad,
vagoncisternebSi moTavsebuli iyo zRvis wyali. mesame piris dadgenilebis sa-
fuZvelze mzRvevels sainkaso wesiT angariSidan CamoeWra garkveuli Tanxa.

mosarCele-mzRvevelma moiTxova damzRvevi-gadamzidvelisTvis mesame pirisaT-
vis gadaxdili Tanxis, miyenebuli zianisa da miuRebeli Semosavlis dakisreba. sa-
qalaqo da saapelacio sasamarTloebis gadawyvetilebebiT sarCeli nawilobriv dak-
mayofilda mesame pirisaTvis gadaxdili Tanxis dakisrebis nawilSi, xolo miyene-
buli zianisa da miuRebeli Semosavlis anazRaurebis nawilSi sarCels uari eTqva.
uzenaesma sasamarTlom gadawyvetilebiT sarCeli uaryo.

sasamarTlom dadgenilad miiCnia, rom mxareTa Soris gaformebuli xelSekruleba
savaldebulo dazRvevis xelSekrulebaa da, amasTan, dazRveulia damzRvevis fi-
nansuri pasuxismgebloba mesame piris winaSe (ssk-is 839-e muxlis Tanaxmad, samoqa-
laqo pasuxismgeblobis dazRvevis xelSekrulebiT mzRveveli movalea, gaaTavi-
suflos damzRvevi im valdebulebisagan, romelic mas ekisreba mesame piris winaSe
dazRvevis periodSi warmoSobili pasuxismgeblobis gamo). saqmis fabulis mixed-
viT dadgenili faqtia, rom mosarCelem (mzRvevelma) mopasuxis finansuri pasu-
xismgebloba daazRvia mesame piris winaSe da Tanxa, ssk-is 839-840 muxlebis Sesaba-
misad, CamoeWra angariSidan.

sakasacio sasamarTlom moTxovna ssk-is 843.2 muxls daafuZna da ganmarta, rom
am normis mizania mesame piris dacva savaldebulo dazRvevisas, rodesac ka-

94  sus gadawyvetileba, 25 Tebervali, 2016, #as-278-260-2014.
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nonmdebeli am ukanasknelis interess upiratesobas aniWebs, mzRvevels ki, reg-
resuli moTxovnis gamoyenebis SesaZleblobas aZlevs. palatam ar gaiziara qve-
da instanciis sasamarTloebis msjeloba, rom mopasuxis mimarT Tanxis dakisrebis
Taobaze mosarCelis moTxovna ssk-is 832-e muxliT regulirebuli subrogaciidan
gamomdinareobs da ganmarta, vinaidan aSkaraa savaldebulo dazRveva, moTxovna
savaldebulo dazRvevisaTvis dadgenili specialuri danawesidan gamomdinarea
(ssk-is 843.2 muxli). miTiTebuli norma swored regresuli moTxovnis gamoyenebas
exeba. regresi unda gaimijnos subrogaciisgan, rodesac valdebulebiTsamar-
Tlebriv urTierTobaSi icvleba kreditori da, Sesabamisad, ufleba damzRve-
vidan mzRvevelze gadadis. regresis dros ki, konkretuli valdebulebiTsa-
marTlebrivi urTierToba dasrulebulia da warmoiSoba axali valdebuleba.

sakasacio sasamarTlos azriT, samoqalaqo pasuxismgeblobis dazRvevisas, mzRve-
vels regresis ufleba eniWeba iseT SemTxvevaSi, Tu damzRvevma ziani ganzrax ga-
moiwvia. winaaRmdeg SemTxvevaSi, sadazRvevo dafarviT gaTvaliswinebul fargleb-
Si zianis miyenebisas mzRvevelis mier aseTi moTxovnis gamoyeneba SeewinaaRmde-
geboda Tavad pasuxismgeblobis dazRvevis mizans.

sakasacio sasamarTlom aRniSna, rom samoqalaqo pasuxismgeblobis savaldebulo
dazRvevisas, mzRvevelis mier regresuli moTxovnis gamoyenebis winapirobebia:
1-li _ mis mier mesame piris moTxovnis dakmayofileba da me-2 _ damzRvevis mier
zianis ganzrax gamowveva. Sesabamisad, sasamarTlom pirveli winapiroba udavod
Sesrulebulad miiCnia, radgan mosarCelem mesame pirs Tanxa aunazRaura. rac See-
xeba meore winapirobas, palatam miuTiTa, rom mxareebma xelSekrulebiT mzRveve-
lis regresuli ufleba brals daukavSires, ris gamoc mopasuxes bralis gareSe
pasuxismgebloba ver daekisreba.

sakasacio palatam miiCnia, rom mopasuxem, sssk-is 102-e muxlis Sesabamisad, daam-
tkica gamgzavnis mier tvirTis datvirTa, daluqva da misi dakargva, kerZod, sa-
qarTvelos teritoriaze wylis Semotana, deklarirebuli tvirTis nacvlad, daz-
Rveulis brali ar aris. amasTan, mosarCele ar uTiTebs da arc saqmis masalebiT ar
dgindeba, rom gadamzidavs tvirTis Semcvelobis Semowmeba evaleboda (ssk-is 676.3
muxli). amdenad, regresuli anazRaurebis moTxovnis uaryofas swored dam-
zRvevis bralis ararseboba daedo safuZvlad.

6.7.2.

gamoyenebuli normebi: ssk-is 814.1., 814.3., 832-e muxlebi.

ganmartebebi: valdebulebaSi kreditoris an movalis Secvlis SemTxvevaSi,
dainteresebul pirs SeuZlia, moiTxovos xandazmulobis vadis gamoyeneba val-
debulebaSi pirTa Secvlis miuxedavad. amasTan, pirTa Secvla valdebulebaSi
ar iwvevs xandazmulobis vadisa da misi gamoTvlis wesis Secvlas.

gadawyvetilebis Sedegi: damzRvevis sarCeli uaryofil iqna, im safuZvliT,
rom damzRvevis mier sadazRvevo SemTxvevis Setyobinebis movaleobis Seus-
ruleblobiT arsebiTad dairRva mzRvevlis interesi.

mewarme subieqtebs Soris sakredito valdebulebaTa dazRvevis Sesaxeb genera-
luri xelSekrulebidan gamomdinare davaSi sakasacio sasamarTlom uaryo saape-
lacio sasamarTlos mier nawilobriv dakmayofilebuli damzRvevis sarCeli im sa-
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fuZvliT, rom damzRvevis mier sadazRvevo SemTxvevis Setyobinebis movaleobis
SeusruleblobiT arsebiTad dairRva mzRvevlis interesi.95

sasamarTlom aRniSna, vinaidan saqmis masalebiT ar dasturdeba sadazRvevo Sem-
Txvevis (avtomanqanaTa dakargvis) Sesaxeb Setyobinebisa da damzRvevis mier sadaz-
Rvevo Tanxis srulad anazRaurebis moTxovnis faqtobrivi garemoeba, saapelacio
sasamarTlos unda gamoeyenebina ssk-is 814-e muxli (814.1. muxli: sadazRvevo Sem-
Txvevis dadgomis gagebisTanave damzRvevi movalea, acnobos amis Sesaxeb mzRvevels).
aRniSnuli muxli avaldebulebs damzRvevs, sadazRvevo SemTxvevis gagebisTanave
Seatyobinos amis Sesaxeb mzRvevels, Tumca damzRvevis mxridan Setyobinebis mova-
leobis Seusrulebloba zianis anazRaurebis movaleobisagan mainc ar aTavisuflebs
mzRvevels (Tundac es piroba mxareTa Soris xelSekrulebiT SeTanxmebuli iyos),
garda im SemTxvevisa, roca SeutyobineblobiT mzRvevelis interesebi arsebiTad
irRveva (814.3 muxli: mzRvevels ar SeuZlia, daeyrdnos SeTanxmebas, romliTac igi
Tavisufldeba Tavisi movaleobisagan, Tu damzRvevi ar Seasrulebs Setyobinebis mo-
valeobas, magram amiT mzRvevlis interesebi arsebiTad ar dairRveva).

sakasacio sasamarTlos SefasebiT, gansaxilvel SemTxvevaSi damzRvevis mier
mzRvevlisTvis sadazRvevo SemTxvevis (avtomanqanebis gauCinarebis) Seutyobi-
neblobiT arsebiTad dairRva mzRvevlis interesi. mzRvevels damzRvevis mier
avtomanqanaTa dakargvis Taobaze Setyobinebis droulad ganxorcielebis SemTxve-
vaSi, SeeZlo tranSebis rigiTobis daucvelad vadamde aenazRaurebina sesxis Zi-
riTadi Tanxis ziani da damzRvevisagan mieRo moTxovnis ufleba. amasTan, im Sem-
TxvevaSi, Tu damzRvevi ver uzrunvelyofda msesxeblisgan davalianebis amoRe-
bas, damzRvevi valdebuli iyo, mzRvevlisTvis gadaeca moTxovnis ufleba mses-
xeblis mimarT. sakasacio sasamarTlom ganmarta, rom damzRvevis mier mzRvevlis-
Tvis moTxovnis daTmoba iuridiul doqtrinaSi cnobilia subrogaciis saxeliT (ssk-
is 832.1. punqtis Tanaxmad, Tu damzRvevs SeuZlia, zianis anazRaurebis Taobaze moT-
xovna wauyenos mesame pirs, maSin es moTxovna gadadis mzRvevelze, Tuki is unazRa-
urebs damzRvevs zians). moTxovnis daTmobis samarTlebrivi Sedegia is, rom moT-
xovna gadadis axal kreditorze, riTac es ukanaskneli valdebulebiTsamarTleb-
rivi urTierTobaSi ikavebs Tavdapirveli kreditoris adgils. moTxovnis daTmo-
biT arsebuli valdebulebiTsamarTlebrivi urTierTobis arc Sinaarsi da arc moT-
xovna ar icvleba, romelic Sesabamisi valdebulebiTsamarTlebrivi urTierTobis
Sinaarsidan gamomdinareobs. moTxovna iseve gadadis axal kreditorze, rogoric
iyo Tavdapirveli kreditoris xelSi. axal kreditors SeuZlia, Tavdapirveli kre-
ditoris kuTvnili moTxovna wauyenos movales, xolo movale uflebamosilia, axal
kreditors wauyenos yvela is Sesagebeli, rac mas hqonda Tavdapirveli kredito-
ris mimarT. aRniSnuli exeba kreditoris moTxovnis xandazmulobis Taobaze mova-
lis Sesagebelsac, kerZod, valdebulebaSi kreditoris an movalis Secvlis Sem-
TxvevaSi, dainteresebul pirs SeuZlia, moiTxovos xandazmulobis vadis gamoye-
neba valdebulebaSi pirTa Secvlis miuxedavad. amasTan, pirTa Secvla valdebu-
lebaSi ar iwvevs xandazmulobis vadisa da misi gamoTvlis wesis Secvlas. valdebu-
lebaSi kreditoris Secvlis SemTxvevaSi, axali kreditoris mimarT moqmedebs xan-
dazmulobis is vada da misi gamoTvlis is wesi, rac Tavdapirveli (Canacvlebuli)
kreditoris mimarT moqmedebda, amitom, Tu am ukanasknelis moTxovna xandazmu-
lia, maSin xandazmuli iqneba axali kreditoris moTxovnac. gansaxilvel SemTxve-
vaSic, Tu aRmoCndeba, rom zianis mimyeneblis mimarT zianis anazRaurebis Taoba-
ze damzRvevis moTxovna xandazmulia, maSin xandazmuli iqneba mzRvevelis moT-

95  sus gadawyvetileba, 19 ivlisi, 2018, #as-409-382-2017.
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xovnac, vinaidan es moTxovna masze gadavida iseve, rogoric iyo damzRvevis xelSi
(ix. susg #as-581-549-2011, 2012 wlis 5 seqtemberi).

sakasacio sasamarTlom aRniSna, rom, mocemul SemTxvevaSi, mosarCelis moTxov-
nis xandazmulobis sakiTxi unda gadawydes damzRvevsa da mzRvevels Soris val-
debulebiTsamarTlebrivi urTierTobis momwesrigebeli normebiT, vinaidan sub-
rogaciis dros axali valdebuleba ki ar warmoiSoba, aramed damzRvevsa da zianis
mimyenebels Soris arsebuli ZiriTadi valdebuleba agrZelebs arsebobas, romel-
Sic damzRvevs (kreditors) Caenacvleba mzRveveli (ix. susg #as-581-549-2011, 2012
wlis 5 seqtemberi).

sakasacio sasamarTlom miuTiTa, rom damzRvevma msesxebelTan dadebuli sasesxo
xelSekrulebebidan gamomdinare moTxovnebis xandazmulobis vadis gasvlis Sem-
deg Seatyobina mzRvevels sadazRvevo SemTxvevis (avtomanqanebis dakargvis) Ta-
obaze, ris gamoc mzRvevlis ufleba, subrogaciis wesiT moTxovna msesxebels wau-
yenos, ganuxorcielebeli darCa da, Sesabamisad, damzRvevis mier mzRvevlisTvis
sadazRvevo SemTxvevis (avtomanqanebis dakargvis) Taobaze SeutyobineblobiT ar-
sebiTad Seilaxa mzRvevlis interesebi.

Sesabamisad, sakasacio palatam miiCnia, rom vlindeba 814-e muxlis me-3 nawiliT
gaTvaliswinebuli mzRvevelis interesebis arsebiTi darRveva, rac damzRvevis
mier sadazRvevo SemTxvevis Setyobinebis movaleobis Seusruleblobis SemTxve-
vaSi _ aTavisuflebs mas sadazRvevo SemTxveviT miyenebuli zianis anazRaurebis
movaleobisagan.

6.8. sesxi, sabanko krediti

6.8.1.

gamoyenebuli normebi: ssk-is 876-e, 453-e, 1484-e, 1328-e, 1330-e muxlebi.

ganmartebebi: memkvidres warmoeSva ufleba, rom moTxovna warudginos
mzRvevels (sadazRvevo kompanias), radgan swored am ukanasknelis nacvlad
mouwia dazRveulis memkvidres bankis winaSe valdebulebis Sesruleba da es
Sesruleba miiRo kreditorma.

gadawyvetilebis Sedegi: sarCeli ar dakmayofilda, mxareTa Soris gafor-
mebuli xelSekrulebis safuZvelze, bankis winaSe nakisri valdebulebis Ses-
ruleba dazRveulis memkvidreebs ekisrebaT.

erT-erTi saqmis fabulis mixedviT,96 sabanko kreditis xelSekrulebidan (ssk-is
876-e muxli) warmoSobili davis farglebSi dazRveuli (mamkvidrebeli, mosarCe-
lis meuRle) sargeblobda sicocxlis dazRvevis Ria ofseturi polisiT, romlis
Tanaxmad dazRveuli iyo damzRvevis (bankis) finansuri interesi dazRveulis mi-
marT. xelSekrulebiTve ganisazRvra, rom amgvari sadazRvevo polisiT mosargeb-
le (beneficiari _ banki) iqneboda. mamkvidreblis meuRlem bankis winaaRmdeg aR-
Zruli sarCeliT mis meuRlesa (dazRveulsa) da banks (damzRvevs) Soris gaforme-
buli xelSekrulebis Sewyveta da gadaxdili Tanxis _ 3 136 aSS dolaris dabruneba
moiTxova.

96  sus gadawyvetileba 30 agvisto, 2016, saqme #as-461-435-2014.
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saapelacio sasamarTlom sarCeli daakmayofila, sakasacio palatis mier gadawyve-
tilebis gauqmebisa da axali gadawyvetilebis miRebis safuZveli mxareTa Soris
gaformebuli xelSekruleba gaxda. palatam aRniSna, rom damzRvevma dazRveulis
memkvidrisagan miiRo Sesruleba, romelic realurad mzRvevelisagan unda mieRo.
sadazRvevo polisis mixedviT: „mzRvevelis mier sadazRvevo Tanxis anazRaureba-
ze motivirebuli uaris Tqmis SemTxvevaSi, bankis winaSe nakisri valdebulebebis
Sesruleba dazRveulis memkvidreebis valdebulebad rCeba. amgvar SemTxvevaSi,
dazRveulis memkvidreebs ar aqvT ufleba, mosTxovon mzRvevels sadazRvevo anaz-
Raureba. sadazRvevo anazRaurebaze ganacxadis gakeTeba da sadazRvevo anaz-
Raurebis moTxovna mxolod mosargeblis uflebamosilebaa“.

sasamarTlos ganmartebiT, sakiTxi imis Taobaze, Tu ramdenad motivirebuli
da marTlzomieri iyo mzRvevelis uari sadazRvevo Tanxis anazRaurebaze da
damzRvevi Seedava Tu ara mzRvevels uaris gamo, samarTlebrivad ar cvlis
mxareTa Soris arsebul zemoxsenebul SeTanxmebas, rom bankis winaSe nakisri
valdebulebis Sesruleba dazRveulis memkvidreebs ekisrebaT.

sakasacio sasamarTlom aRniSna, rom banki ar Sesdavebia mzRvevels sadazRvevo
anazRaurebis gaucemlobis gamo, anu ramdenad dasabuTebuli iyo mzRvevelis ua-
ri. aRniSnuli ki mosarCeles warmouSobs uflebas, rom moTxovna warudginos
mzRvevels (sadazRvevo kompanias), radgan swored am ukanasknelis nacvlad mou-
wia dazRveulis memkvidres bankis winaSe valdebulebis Sesruleba da es Sesru-
leba miiRo kreditorma.

6.8.2.

gamoyenebuli normebi: ssk-is 302-e muxlis 31 nawili, 328-e muxli.

ganmartebebi: vinaidan, notariusis saaRsrulebo furclis safuZvelze, me-
sakuTris ipoTekiT datvirTuli uZravi nivTis kreditorisaTvis gadacemisa
da realizaciisas savaldebuloa, mxareTa Soris xelSekruleba rTuli (sano-
taro) formiT iyos dadebuli, am xelSekrulebis cvlilebasTan dakavSirebu-
li mxareTa nebismieri SeTanxmeba sanotaro formiTac unda gaformdes.

gadawyvetilebis Sedegi: msesxeblis sarCeli nawilobriv dakmayofilda,
Seicvala saaRsrulebo furcelSi aRsasrulebeli Seusrulebeli ZiriTadi
valdebulebis moculoba, maT Soris Semcirda movalis mier gadasaxdeli pir-
gasamtexlos odenoba.

sesxis xelSekrulebidan gamomdinare, notariusis mier gacemul saaRsrulebo fur-
celSi aRsasrulebeli Seusrulebeli valdebulebis moculobis cvlilebis moT-
xovniT gamsesxebelsa (mewarme) da fizikur pirs (msesxebeli) Soris warmoSobil
davaSi97 sakasacio sasamarTlos mier gadawyvetilebis miReba da, Sesabamisad, da-
vis samarTlebrivi Sedegis Secvla ganapiroba mxareTa Soris sanotaro wesiT ga-
formebuli sesxisa da ipoTekis xelSekrulebis saapelacio sasamarTlosgan gan-
sxvavebulma ganmartebam.

saapelacio sasamarTlom miiCnia, rom sanotaro wesiT gaformebuli sesxis xelSek-
rulebis erTTviani vada, mxareTa konkludenturi moqmedebiT ramdenjerme gai-

97  sus gadawyvetileba, 8 Tebervali, 2017,  # as-712-682-2016.
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zarda. sakasacio sasamarTlom ssk-is 302-e muxlis 31 nawilisa („kreditorisa da
mesakuTris werilobiTi formiT dadebul garigebaSi mxareebs SeuZliaT, gaiTva-
liswinon, rom ipoTekiT datvirTuli uZravi nivTis kreditorisTvis gadacema da
realizacia SeiZleba notariusis mier gacemuli saaRsrulebo furclis safuZvel-
ze. aseT SemTxvevaSi mxareTa Soris dadebuli garigeba dadasturebuli unda iqnes
sanotaro wesiT“) da ssk-is 328-e muxlis („Tu kanoniT xelSekrulebis namdvilobi-
saTvis dadgenilia gansazRvruli  forma  an mxareebma  xelSekrulebisaTvis   gaiT-
valiswines aseTi forma, maSin xelSekruleba ZalaSi Sedis mxolod am formis Sesa-
xeb moTxovnis Sesrulebis Semdeg“) danawesebis gaTvaliswinebiT miiCnia, rom ka-
noniT dadgenili imperatiuli danawesi ar eqvemdebareba mxareTa SeTanxmebis
safuZvelze gansxvavebulad gansazRvras (ssk-is 319-e muxli). aRniSnul kano-
nismier mowesrigebas verc mxaris ganmarteba ver daedeba safuZvlad, rogorc es
saapelacio sasamarTlom miuTiTa.

sakasacio sasamarTlos daskvniT, sanotaro wesiT dadasturebuli garigebiT gan-
sazRvruli vadis amowurvis Semdeg mxareTa SeTanxmebis ZalaSi Sesasvlelad au-
cilebeli iyo kanoniT dadgenili formis dacva, vinaidan, aSkaraa kanoniT dadge-
nili sanotaro wesiT dadebuli xelSekruleba. sakasacio sasamarTlos SefasebiT,
xelSekrulebis me-3 muxlis araswor ganmartebas Sedegad mohyva mxareTa Soris
SeTanxmebuli da sanotaro wesiT dadasturebuli xelSekrulebis moqmedebis va-
dis arasworad gansazRvra da, Sesabamisad, msesxeblis mier xelSekrulebis er-
TTviani vadis amowurvis Semdeg gadaxdili Tanxis miCneva ara xelSekrulebis Zi-
riTadi Tanxis nawilad, aramed _ TiTqosda zepiri SeTanxmebiT, eqvsjer gagrZe-
lebuli xelSekrulebis saprocento sargeblad. sakasacio sasamarTlom axali ga-
dawyvetilebiT msesxeblis sarCeli nawilobriv daakmayofila, Secvala saaRsru-
lebo furcelSi aRsasrulebeli Seusrulebeli ZiriTadi valdebulebis moculo-
ba, maT Soris Seamcira movalis mier gadasaxdeli pirgasamtexlos odenoba.

6.8.3.

gamoyenebuli normebi: ssk-is 623-625-e, 51-e muxlebi, sssk-is 102-e, 105-e, 134.1.
muxlebi.

ganmartebebi: martooden sesxis Sesaxeb SeTanxmeba (arsebiT pirobebze Se-
Tanxmeba), xelSekrulebis sagnis gadacemis gareSe, ar niSnavs sesxis xelSek-
rulebis dadebas. radganac sesxis xelSekrulebis namdvilobisa da iuridiu-
li Zalis aucilebeli pirobaa fulis an sxva gvarovnuli nivTis msesxeblis-
Tvis realurad (fizikurad) gadacema, sadavoobis SemTxvevaSi, mxarem unda
amtkicos ara mxolod sesxze SeTanxmebis arseboba, aramed sesxis sagnis rea-
lurad gadacemis Sesaxeb faqtobrivi garemoebac.

gasesxebuli Tanxis gadacemis faqtobrivi garemoebis damadasturebeli da-
saSvebi da sakmarisi mtkicebulebaa werilobiTi sabuTi (mag: savalo sabuTi,
gadaricxvis qviTari, salaros Semosavlis orderi).

gadawyvetilebis Sedegi: sarCeli uaryofil iqna im safuZvliT, rom mo-
sarCelis mier mopasuxisaTvis sesxis sagnis _ fuladi Tanxis gadacema ar da-
dasturda.

fizikurma pirma sawarmos winaaRmdeg warmoebul davaSi sesxis xelSekrulebidan
gamomdinare valdebulebis Sesruleba, kerZod, sesxis ZiriTadi Tanxis, sargeb-
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lisa da SeTanxmebuli pirgasamtexlos dakisreba moiTxova. mopasuxem sarCeli ar
cno. man waradgina rogorc moTxovnis warmoSobis damabrkolebeli, ise _ misi gan-
xorcielebis Semaferxebeli Sesagebeli da miuTiTa, rom mosarCelisgan danapire-
bi Tanxa ar miuRia; amasTan, misi ganmartebiT, sesxis dadebulad cnobis SemTxveva-
Sic ki, ssk-is 129-e muxlis meore nawilis mixedviT, sasarCelo moTxovna, xandaz-
mulobis gamo, ganxorcielebadi ar iyo.

sakasacio sasamarTlom sarCelis nawilobriv dakmayofilebis Taobaze saapelacio
sasamarTlos gadawyvetilebis SecvliT miiRo axali gadawyvetileba da sarCeli
uaryo. sarCelis uaryofa sasamarTlom im garemoebas daafuZna, rom mosarCelis
mier mopasuxisaTvis sesxis sagnis-fuladi Tanxis gadacema ar dadasturda.98

sakasacio palatam ganmarta, rom sesxis xelSekruleba calmxriv da realur xelSek-
rulebas warmoadgens, anu is dadebulad miiCneva da mxares dabrunebis valdebule-
ba warmoeSoba gamsesxeblis mxridan xelSekrulebis sagnis msesxeblis sakuTrebaSi
gadacemis momentidan (susg, saqmeze #as-361-343-2015, 14.12.2015). Sesabamisad, mar-
tooden sesxis Sesaxeb SeTanxmeba (arsebiT pirobebze SeTanxmeba), xelSekrulebis
sagnis gadacemis gareSe, ar niSnavs sesxis xelSekrulebis dadebas. radganac sesxis
xelSekrulebis namdvilobisa da iuridiuli Zalis aucilebeli pirobaa fulis an
sxva gvarovnuli nivTis msesxeblisTvis realurad (fizikurad) gadacema, sadavoo-
bis SemTxvevaSi, mxarem unda amtkicos ara mxolod sesxze SeTanxmebis arseboba,
aramed sesxis sagnis realurad gadacemis Sesaxeb faqtobrivi garemoebac.

sasamarTlom amasTan aRniSna, rom samoqalaqo samarTalurTierTobaSi moqmedi
mtkicebis tvirTis ganawilebis wesis mixedviT, gamsesxeblis valdebuleba Semoi-
fargleba sesxis saxiT Tanxis gadacemisa da gadacemuli Tanxis odenobis mtkice-
biT, romelSic pozitiuri mtkicebis tvirTi SemosazRvrulia sesxis Tanxis da-
farviT. bunebrivia, kanonmdeblis aseTi damokidebuleba ganpirobebulia valde-
bulebidan gamomdinare mxareTa mdgomareobiT. sesxis saxiT Tanxis gadacemis da-
madasturebeli dokumentis floba aucileblobas warmoadgens gamsesxeblisaT-
vis, radgan man mxolod amgvari dokumentiT SeiZleba, daadasturos sesxis realu-
rad dadebisa da misi odenobis faqti, msesxeblisaTvis ki saWiroeba ar arsebobs,
flobdes da warmoadginos amgvari dokumenti arc samarTlebrivi da arc faqtob-
rivi TvalsazrisiT.

sakasacio palatam gasesxebuli Tanxis gadacemis faqtobrivi garemoebis damadas-
turebel dasaSveb da sakmaris mtkicebulebad miiCnia werilobiTi sabuTi (mag: sa-
valo sabuTi, gadaricxvis qviTari, salaros Semosavlis orderi).

sakasacio palatam ganmarta, rom mtkicebulebaTa Sefasebis dros sasamarTlo xel-
mZRvanelobs Tavisi Sinagani rwmeniT, romelic Tavisufalia da imavdroulad ka-
nonis danawesiTaa SezRuduli. Sinagani rwmena saqmeze Sekrebili mtkicebulebe-
bis yovelmxrivi, sruli da obieqturi ganxilvis Sedegad yalibdeba. mtkicebule-
baTa Sefaseba ara spontanuri da intuiciuri, aramed saTanadod motivirebuli da
damajerebeli unda iyos (sssk-is 105-e muxlis meore nawili). „mtkicebulebaTa Se-
fasebis standarti miuTiTebs sasamarTlosaTvis ara subieqtur mosazrebebze day-
rdnobiT mtkicebis saganSi Semavali garemoebebis dadgenilad miCnevaze, aramed,
mosamarTlis Sinagan rwmenaze, romelic SejibrebiTobis farglebSi mxareTa mier
warmodgenili mtkicebulebebis yovelmxriv, srul da obieqtur Sefasebazea da-
fuZnebuli ( susg #as-279-264-17, 21.04.17).

98  sus gadawyvetileba, 6 ivnisi, 2017, #as-398-371-2017.
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 Seafasa ra mtkicebulebebi, sasamarTlom miuTiTa, rom mesame pirisTvis Tanxis Ca-
ricxvis Sesaxeb werili, romelsac eyrdnoba mosarCele, ar akmayofilebs werilobi-
Ti mtkicebulebisaTvis kanoniT dadgenil standarts (sssk-is 134.1 muxli), radga-
nac ar Seicavs saqmisaTvis mniSvnelovan garemoebaTa Taobaze cnobebs. jer erTi,
gaurkvevelia, vinaa am werilis adresati, meorec, werilis Sinaarsidan ar Cans, Tu ra
saxis samarTlebrivi urTierToba akavSirebda mesame pirTan werilis avtors da kon-
kretulad ar aris miTiTebuli fuladi valdebulebis moculoba. garda amisa, weri-
li romc akmayofilebdes mtkicebulebis standarts, is mainc ar gamodgeba sasarCe-
lo moTxovnis dasadastureblad, radganac ar aris Sesrulebuli ssk-is 51-e muxlis
pirveli nawiliT gaTvaliswinebuli calmxrivi nebis namdvilobis winapiroba _ mopa-
suxis mier werilis miReba. mosarCelem sasamarTlos ver warudgina am garemoebis
damadasturebeli dasaSvebi mtkicebuleba. mowmis Cveneba, romelsac iSveliebs mo-
sarCele, ar aris im saxis mtkicebuleba, romliTac aRniSnuli faqtobrivi garemoe-
bis dadgenaa SesaZlebeli (sssk-is 102.3), radganac sadavo garemoebis damtkiceba
mxolod am saxis mtkicebulebebiT dauSvebelia (ssk-is 624-e muxli).

aRniSnulidan gamomdinare, sakasacio sasamarTlom daaskvna, rom dasabuTebisa da
mtkicebis tvirTis mqone mosarCelem gasagebad da damajereblad ver SeZlo sada-
vo faqtobrivi garemoebis dadastureba. araerTxel Secvala sarCelis faqtobri-
vi safuZveli, misi pozicia araTanmimdevrulia. saTanado da dasaSvebi werilobi-
Ti mtkicebulebebiT ver daamtkica mopasuxisaTvis fuladi Tanxis sakuTrebaSi
gadacema, ramac sarCelis warumatebloba ganapiroba.

6.8.4.

gamoyenebuli normebi: ssk-is 623-e da momdevno muxlebi, 393.g., 417-e muxle-
bi, sssk-is 219-e muxli.

ganmartebebi: kreditorma, sargeblisa da pirgasamtexlos gareSe ZiriTadi
valis miRebaze uaris Tqmis gamo, dakarga masze moTxovnis ufleba (sssk-is
393.g.)

gadawyvetilebis Sedegi: sargeblisa da pirgasamtexlos dakisrebis moT-
xovnis Sesaxeb sarCeli ar dakmayofilda moTxovnis faqtobrivi da samarTleb-
rivi usafuZvlobis gamo.

sesxis saxelSekrulebosamarTlebriv davaSi gamsesxeblis (mewarme) moTxovnas
msesxeblisa da Tavdebis mimarT Seusrulebeli valdebulebis (sesxis ZiriTadi
Tanxis) nawilis, sargeblis gadauxdeli nawilisa da pirgasamtexlos gadaxda war-
moadgens. mopasuxeebma moTxovna Ziri Tanxis nawilSi nawilobriv cnes da am nawil-
Si saqalaqo sasamarTlom sarCeli daakmayofila, xolo sargeblisa da pirgasam-
texlos nawilSi uaryo. saapelacio sasamarTlom sarCelis uaryofis nawilSi gaa-
uqma pirveli instanciis sasamarTlos gadawyvetileba da sarCeli nawilobriv da-
akmayofila. sakasacio sasamarTlom gadawyvetilebiT uaryo msesxeblisaTvis
sargeblisa da pirgasamtexlos dakisrebis moTxovna.99

saqmis fabulis mixedviT, mxareTa Soris dava gadaxdis wesze SeuTanxmeblobam ga-
napiroba. mxareebma xelSekrulebiT SeaTanxmes gadaxdis ramdenime wesi da am we-

99  sus gadawyvetileba, 26 marti, 2018, #as-1071-991-2017.
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sidan Sesrulebis arCevis ufleba movales eniWeboda. sasamarTlom ar gaiziara
kreditoris mosazreba gadaxdis wesis miseul versiasTan dakavSirebiT, im safuZ-
vliT, rom am ukanasknelma ver SeZlo mosazrebis dadastureba da Tavisi wili mtki-
cebis tvirTis realizeba.

sakasacio sasamarTlom miiCnia, rom im pirobebSi, rodesac dasturdeba, valdebu-
lebis jerovnad Sesrulebis SemTxvevaSi msesxebels mosarCelisaTvis unda daeb-
runebina 38 358,78 aSS dolari, mis mier ganxorcielebuli Sesrulebidan gamomdi-
nare am Tanxebis sxvaoba Seadgens 28 758,78 aSS dolars, pirveli instanciis sasa-
marTlom sworad gansazRvra am Tanxis (Ziri) odenoba da am nawilSi msesxebelTa
pozicia dasabuTebulia. palatam yuradReba gaamaxvila im garemoebaze, rom 28
758,78 aSS dolaris dakisrebis nawilSi movaleebma moTxovna cnes, rac pirveli
instanciis sasamarTlos mxridan dakmayofilebulia. sarCelis dakmayofilebis na-
wilSi saqalaqo sasamarTlos gadawyvetileba ar gasaCivrebula da, sssk-is 264-e
muxlis Sesabamisad, Sesulia kanonier ZalaSi.

sakasacio palatam gaiziara msesxeblis pretenzia, rom kreditorma uari ganacxa-
da Sesrulebis miRebaze da, radganac ssk-is 390-e muxlis pirveli nawilidan ga-
momdinare, marTlac ikveTeba kreditoris mier Sesrulebis miRebis vadagadaci-
lebis faqti, amave kodeqsis 393-e muxlis „g“ qvepunqtidan gamomdinare (mas aRara
aqvs fuladi valdebulebisaTvis procentis miRebis ufleba), man dakarga da-
matebiTi Sesrulebis moTxovnis ufleba.

sasamarTlos mosazrebiT, uaryofas eqvemdebareba gamsesxeblis pretenzia pirga-
samtexlos araTu odenobis, aramed, saerTod, misi dakisrebis Taobaze. marTalia,
dadasturebulia, rom movale ixdida arajerovnad, SeTanxmebuli grafikis dar-
RveviT (ix. sk-is 361.2. muxli: valdebuleba unda Sesruldes jerovnad, keTil-
sindisierad, daTqmul drosa da adgilas), rac, ssk-is 417-e muxlis Sesabamisad,
xelSekrulebiT gaTvaliswinebuli pirgasamtexlos dakisrebis faqtobrivi wina-
pirobaa, Tumca moTxovnis am nawilSi dakmayofilebisaTvis gamsesxeblis sarCeli
formaluri, iuridiuli TvalsazrisiT ar aris gamarTuli, kerZod, ar Seesabameba
ssk-is 178-e muxlis pirveli nawilis „e“ da „v“ qvepunqtebis moTxovnebs, kerZod,
sworia SesagebelSi mopasuxeTa mier gamoTqmuli Sedaveba, rom moTxovnili ode-
nobiT pirgasamtexlos dakisreba emyareba gaurkvevel gamoTvlas. mosarCeles ar
SeuTavazebia sasamarTlosaTvis Seusrulebeli valdebulebis moculobis Sesaba-
misi sargeblis odenoba, saidanac SesaZlebeli iqneboda pirgasamtexlos gamoT-
vla. mosamzadebel etapze gamsesxebels am drois CaTvliT sarCeli ar dauzuste-
bia, xolo mTavari sxdomis daniSvnis Semdeg mas, sssk-is 219-e muxlis pirveli nawi-
lidan gamomdinare, es ufleba SeezRuda, rac moTxovnis am nawilSi sarCelis uar-
yofis sakmarisi safuZvelia.

6.8.5.

gamoyenebuli normebi: ssk-is 861-e, 144-e muxlebi.

ganmartebebi: valdebulebis dasafarad damatebiTi nebarTvis gareSe Tan-
xis Camoweraze klientis Tanxmoba gulisxmobs xandazmuli moTxovnis Sesas-
ruleblad saWiro Tanxis Camowerasac.

gadawyvetilebis Sedegi: sarCeli uaryofil iqna samarTlebrivi dausabu-
Teblobis gamo.
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qvemdgomma sasamarTloebma pirveli da meore mosarCelis sarCeli bankis winaaR-
mdeg usafuZvlod miRebuli Tanxis dakisrebis moTxovniT daakmayofiles. sakasa-
cio sasamarTlom gadawyvetilebiT100 sarCeli uaryo, vinaidan:

saqmis fabulis mixedviT, mosarCeleTa moTxovnis faqtobrivi safuZvelia is ga-
remoeba, rom myidvelis mier pirveli mosarCelis angariSze Caricxuli uZravi qo-
nebis safasuri mopasuxem imave dRes angariSidan uaqceptod Camowera da msesxeb-
lis valis dasafarad mimarTa. mosarCelis mosazrebiT, banks amis ufleba ar hqon-
da _ Tanxis Camoweris momentSi sesxis dabrunebis moTxovnis xandazmulobis gamo.
ssk-is 861-e muxlis Tanaxmad, sakredito dawesebuleba valdebulia, angariSidan
fuladi saxsrebi Camoweros misi mflobelis nebarTvis an miTiTebis safuZvelze,
winaaRmdeg SemTxvevaSi, igi valdebulia, miyenebuli ziani da arasworad gadaric-
xuli Tanxa kvlav Seitanos angariSis mflobelis aqtivSi.

sakasacio palatam gaiziara saapelacio sasamarTlos miTiTeba, rom saapelacio sa-
samarTlos kanonier ZalaSi Sesuli gadawyvetilebiT, imave mxareebis monawileo-
biT dadginda, sadavo sakredito xelSekrulebebidan gamomdinare, bankis moTxovna
msesxeblis mimarT xandazmuli ar iyo, ris gamoc, sssk-is 106-e muxlis „b“ qvepun-
qtis safuZvelze, miTiTebuli garemoeba damtkicebulad miiCneva. amasTan, saka-
sacio palatis mosazrebiT, bankis moTxovna xandazmulic rom yofiliyo, banks ma-
inc eqneboda Tanxis msesxeblis angariSidan Camoweris ufleba, vinaidan msesxe-
belma, Tavisi valdebulebis Sesasruleblad, Tanxis damatebiTi nebarTvis gareSe
uaqceptod Camoweraze Tanxmoba Tavidanve xelSekrulebaSi ganacxada.

sakasacio sasamarTlom aRniSna, rom cxadia, klientis es Tanxmoba gulisxmobs, maT
Soris, xandazmuli moTxovnis Sesasruleblad saWiro Tanxis Camowerasac. Tu mses-
xebels ar surs xandazmuli moTxovnis Sesruleba, igi bankSi gaxsnil angariSze
Tanxas ar Seitans, xolo, Tu Seitans, ivaraudeba, rom nebayoflobiT asrulebs im
momentSi bankis winaSe arsebul yvela valdebulebas. mocemul SemTxvevaSi, ipo-
Tekis sagnis gayidviT miRebuli Tanxis Tavis sabanko angariSze ganTavsebiT, mo-
sarCelem nebayoflobiT Seasrula bankis winaSe arsebuli valdebuleba. es moT-
xovna xandazmulic rom iyos, mosarCele Sesrulebuls ukan veRar daibrunebs, vi-
naidan sakiTxis aseTi mowesrigeba mocemulia ssk-is 144.2 muxlSi (Tu valdebulma
pirma movaleoba Seasrula xandazmulobis vadis gasvlis Semdeg, mas ara aqvs ufle-
ba, moiTxovos Sesrulebulis dabruneba, Tundac movaleobis Sesrulebis momentSi
mas ar scodnoda, rom xandazmulobis vada gasuli iyo).

sakasacio sasamarTlom meore mosarCelis sarCeli dausabuTeblad miiCnia, im sa-
fuZvliT, rom sarCelSi miTiTebuli faqtobrivi garemoebebi moTxovnis warmoSo-
bisaTvis normiT gaTvaliswinebul winapirobebs ar Seicavs. meore mosarCele anga-
riSis mflobeli ar yofila, Sesabamisad, verc Camowerili Tanxis dabrunebas ver
moiTxovs, ramdenadac ssk-is 861-e muxli amgvari moTxovnis uflebas mxolod an-
gariSis mflobels aniWebs.

100  sus gadawyvetileba, 31 oqtomberi, 2018,#as-305-290-2016.
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6.8.6.

gamoyenebuli normebi: sssk-is 180-e muxli, sssk-is 394-e muxlis „e1“ qvepun-
qti, 187.2., 275-e, me-7 muxlebi.

ganmartebebi:

a. sasamarTlosadmi mimarTvis ufleba Sedegze orientirebuli uflebaa da
Tundac sasurveli gadawyvetilebis miReba misi aRsrulebis gareSe arasak-
marisia aRniSnuli miznis misaRwevad;

b. gansxvavebiT mikuTvnebiTi (aRsrulebiTi) sarCelebisa, romlebic mimarTu-
lia darRveuli uflebis dacvisaken, aRiarebiTi sarCelebis dros mosarCe-
lis ufleba jer kidev araa darRveuli, magram arsebobs misi momavalSi dar-
Rvevis saSiSroeba, radgan viRac am uflebaze edaveba.

gadawyvetilebis Sedegi: aRiarebiTi sarCeli ganuxilvelad iqna datove-
buli iuridiuli interesis ararsebobis gamo.

 sakasacio sasamarTlom gaauqma saapelacio sasamarTlos ganCineba, romliTac uc-
vlelad darCa saqalaqo sasamarTlos gadawyvetileba sakredito xelSekrulebi-
dan gamomdinare fuladi davalianebis aRiarebis Sesaxeb sarCelis dakmayofile-
baze, aseve, saqalaqo sasamarTlos gadawyvetileba da, axali gadawyvetilebiT, aRi-
arebiTi sarCeli ganuxilvelad datova iuridiuli interesis ararsebobis gamo,
rac aRiarebiTi sarCelis dauSveblobis safuZvelia.101

sakasacio sasamarTlom gadawyvetileba Semdegi argumentebiT daasabuTa. sasamar-
Tlom aRniSna, rom mosarCelis mier aRZrulia aRiarebiTi moTxovna mewarmis wina-
aRmdeg, romelic mxareTa Soris fuladi valdebulebis _ kreditoruli davalia-
nebis Semcirebiskenaa mimarTuli. im samarTlebrivi Sedegis gaTvaliswinebiT, rac
mosarCeles/movales surs rom miiRos, unda arsebobdes dava valdebulebis Ses-
rulebaze _ Tanxis, saxeldobr, pirgasamtexlos gadaxdevinebaze, romlis samar-
Tlebrivi safuZveli SesaZlebelia yofiliyo ssk-is 50-e, 327-e, 623-e, 417-e, 418-e,
361-e muxlebi.

saxelSekrulebo sarCelis aRZvris SemTxvevaSi ki, movale/mopasuxe (gansaxilve-
li sarCeliT mosarCele) isargeblebda, waredgina yvela is materialursamarTleb-
rivi Sesagebeli (sssk-is 201-e muxli), romlebic dakavSirebulia pirgasamatexlos
moTxovnis warmouSoblobasTan (ssk-is 50-e, 59, 69.2-e, 418-e da a.S), nawilobriv ga-
moricxvasTan (ssk-is 420-e muxli) da a.S. manamde ki, miiCneva, rom ar arsebobs dava
uflebaze.

sakasacio palatam miiCnia, rom mosarCelem ver SeZlo, daesabuTebina aRiarebiTi
moTxovnis mimarT misi namdvili iuridiuli interesis arseboba, rogorc aRiare-
biTi sarCelis warmoebaSi miRebisa da ganxilvis aucilebeli winapiroba (sssk-is
178-e muxlis pirveli nawilis „l“ qvepunqti, amave kodeqsis 186-e muxlis pirveli
nawilis „T“ qvepunqti). aRsaniSnavia, rom, Tuki mosarCelis mizans, sarCelis
aRZvris interess Teoriulad warmoadgens mosarCelis gaTavisufleba daric-
xuli pirgasamtexlos Tanxis gadaxdis valdebulebisagan, radgan mas xeli eS-
leba, valdebuleba Sewyvitos kreditoris sasargeblod SesrulebiT (ssk-is
427-e muxli), vinaidan SiSobs, rom misi fuladi SenataniT, xelSekrulebis stan-

101  sus gadawyvetileba,16 noemberi, 2018 , #as-955-2018.
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dartuli pirobis Sesabamisad, pirvel rigSi, daifareba pirgasamtexlo, palatis
azriT, ar akmayofilebs marTlzomieri iuridiuli interesis normatiul pirobas,
radgan movalis molodini, rom Sesruleba CaiTvleba pirgasamtexlos anga-
riSSi, rac xels SeuSlis misi uflebis samomavlod realizacias (ssk-is 361-e
muxlis dispozicia: yoveli Sesruleba gulisxmobs valdebulebis arsebobas), Se-
saZloa, gamoiricxos ZiriTadi Tanxis nawilSi gadaxdiTa da imaze miTiTebiT,
rom movale ar eTanxmeba pirgasamtexlos daricxvas.

sakasacio sasamarTlom „adamianis uflebaTa da TavisuflebaTa dacvis“ evropuli
konvenciis me-6 muxliT regulirebul samarTliani sasamarTlos principze miTi-
TebiT ganmarta, rom konvenciis aRniSnuli daTqma, evrosasamarTlos preceden-
tuli praqtikis Tanaxmad, eqvemdebareba farTo ganmartebas da ara mxolod saqmis
miukerZoebel ganxilvas, aramed samarTlian gadawyvetasac moicavs, rac TavisTa-
vad mianiSnebs imaze, rom marTlmsajulebis ganxorcielebas ar unda hqondes for-
maluri xasiaTi, aramed samarTalwarmoebis mizani darRveuli uflebis efeqtur
da realur dacvazea orientirebuli, rac erovnuli sasamarTlos mier sakiTxis
amomwurav gadawyvetaze mianiSnebs da ara formalur samarTalwarmoebaze, romel-
sac davis aRmofxvra Sedegad ar mohyveba (susg #as-302-285-2017, 16.06.2017). ni-
Sandoblivia, rom sasamarTlosadmi mimarTvis ufleba Sedegze orientirebu-
li uflebaa da, Tundac sasurveli gadawyvetilebis miReba misi aRsrulebis
gareSe, arasakmarisia aRniSnuli miznis misaRwevad. adamianis uflebaTa evro-
puli sasamarTlos araerT gadawyvetilebaSi aRiniSna gadawyvetilebis aRsrule-
bis mniSvneloba. gadawyvetilebaSi „apostoli saqarTvelos winaaRmdeg“, romelic
kanonier ZalaSi Sesuli sasamarTlo gadawyvetilebis aRsrulebis uflebas exeba,
ganimarta, rom gadawyvetilebis aRsrulebis ufleba, „sasamarTlo procesis“ ga-
nuyofeli nawilia me-6 muxlis pirveli punqtis miznebisTvis (Apostol v. Georgia; §37;
aseve ix. Hornsby v. Greece, §40). amasTan, saqmeze _ Sps „iza da makraxiZe~ saqarTvelos
winaaRmdeg evrosasamarTlom aRniSna, rom „samarTliani sasamarTlo ganxilvis uf-
leba moicavs ZalaSi Sesuli gadawyvetilebis aRsrulebis uflebas. es ufleba ara-
realuri iqneboda, Tu xelSemkvreli saxelmwifos erovnuli samarTlebrivi sis-
tema SesaZlebels gaxdida, ZalaSi Sesuli saboloo gadawyvetileba erTi mxaris
sazianod umoqmedod darCeniliyo. nebismieri sasamarTlos mier gamotanili ga-
dawyvetilebis aRsruleba „sasamarTlo procesis“ ganuyofel nawilad unda gani-
xilebodes me-6 muxlis miznebidan gamomdinare (IZA Ltd and Makrakhidze v. Georgia, §42;
sxva precedentTa Soris ix. Burdov v. Russia, §34; Hornsby v. Greece, §40) (cit: susg #as-
964-899-2017, 23 Tebervali, 2018 weli, p-15.4.3).

miTiTebulidan gamomdinare, sakasacio palatam miiCnia, rom arsebobs saapelacio
sasamarTlos ganCinebis (romliTac ucvlelad iqna datovebuli pirveli instan-
ciis sasamarTlos gadawyvetileba) gauqmebis sssk-is 394-e muxlis „e1“ qvepunqtiT
gaTvaliswinebuli absoluturi safuZveli, ramdenadac sarCeli ganuxilvelad un-
da darCeniliyo saqmiswarmoebis pirvelive etapze. Sesabamisad, miRebuli ganCi-
neba imdenad dausabuTebelia, rom misi samarTlebrivi safuZvlianobis Semowmeba
SeuZlebelia.

sakasacio palatam ganmarta, rom sssk-is 287.2. muxli miTiTebiTi xasiaTisaa da mas-
Si amave kodeqsis 275-e muxlis winapirobebis Semowmebazea saubari, Tumca es uka-
naskneli normac ar Seicavs sarCelis ganuxilvelad datovebis amomwurav Camo-
naTvals, ris gamoc dasaSvebia saproceso analogiis principis gamoyeneba (sssk-is
me-7 muxli) im SemTxvevisaTvis, rodesac aSkaraa sarCelis miRebaze uaris Tqmis
kanoniT gaTvaliswinebuli sxva SemTxveva (ix. susg #as-302-285-2017, 16 ivnisi,
2017 weli; #as-551-522-2015, 14 agvisto, 2015 weli).
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sasamarTlos daskvniT, radganac mocemul SemTxvevaSi, aRiarebiTi sarCeli ar ak-
mayofilebs sssk-is 178-e muxlis moTxovnebs, amave kodeqsis 186-e muxlis pirveli
nawilis „T“ qvepunqtis Tanaxmad, ganuxilvelad unda iqnes datovebuli.

6.8.7.

gamoyenebuli normebi: ssk-is 891-e, 892-e, 54-e, 69-e, 301.1 da ssk-is 301.11 mux-
lebi.

ganmartebebi: fizikur pirebTan gaformebuli xelSekrulebebiT gansaz-
Rvruli ar yofila TavdebTa pasuxismgeblobis maqsimaluri Tanxa, ris gamoc
solidaruli Tavdebobis Sesaxeb xelSekrulebebiT ar warmoSobila kanonis
is winapirobebi, romelTa erTobliobac qmnis Tavdebobis xelSekrulebas.

gadawyvetilebis Sedegi: gasaCivrebul gadawyvetileba Seicvala da mie-
TiTa, rom im SemTxvevaSi, Tu ipoTekiT datvirTuli uZravi nivTis realiza-
ciidan amonagebi Tanxa sakmarisi ar aris ipoTekiT uzrunvelyofili moTxov-
nis dasafaravad, moTxovna dakmayofildes msesxeblisa da mesakuTris sxva qo-
nebaze gadaxdevinebis miqceviT.

sabanko kreditis xelSekrulebidan warmoSobil davaSi, mosarCele (banki) sasar-
Celo moTxovnas, Tanxa daifaros movaleTa sakuTrebaSi arsebuli nebismieri qo-
nebisa da Semosavlebis xarjze, aseve, sarealizaciod mieqces ipoTekiT datvir-
Tuli qoneba, afuZnebs im garemoebas, rom generaluri sakredito xelSekruleba,
garda ipoTekisa, uzrunvelyofil iqna solidaruli TavdebobiT. fizikuri pirebi
maT mier aRebul valdebulebebze _ sesxis dafarvaze, TavianTi qonebiT ageben
pasuxs.

solidaruli Tavdebobis xelSekrulebebidan gamomdinare, TavdebTa valdebule-
bis Sesrulebis Taobaze sarCeli ar dakmayofilda, ra nawilSic gadawyvetileba
saapelacio sasamarTlom im garemoebaTa samarTlebriv Sefasebas daafuZna, rom
fizikur pirebTan gaformebuli xelSekrulebebiT ar gansazRvrula TavdebTa pa-
suxismgeblobis maqsimaluri Tanxa, ris gamoc, solidaruli Tavdebobis Sesaxeb
xelSekrulebebiT ar warmoSobila kanonis is winapirobebi, romelTa erToblio-
bac qmnis Tavdebobis xelSekrulebas.

sakasacio sasamarTlom Tavdeb pirebze solidarulad pasuxismgeblobis dakisre-
bis nawilSi qvemdgomi sasamarTloebis gadawyvetilebebi kanonierad miiCnia, ima-
ve dasabuTebiT, rom solidaruli Tavdebobis ormxrivi garigebis arsebiT piro-
bad ssk-is 892-e muxlis pirveli nawilis normatiuli Sinaarsi miiCnevs SeTanxmebis
miRwevas Tavdebis pasuxismgeblobis raodenobrivad gansazRvrul maqsimalur
(zRvrul) Tanxaze, rac gansaxilvel davaSi mxareTa Soris gaformebul Tavdebo-
bis xelSekrulebebSi miTiTebuli ar aris.

sakasacio sasamarTlom kanonierad miiCnia mosarCelis (banki, kasatori) saka-
sacio pretenzia msesxebeli mopasuxisaTvis dakisrebuli Tanxis mesakuTre
mopasuxeTa sxva qonebaze gadaxdevinebis miqcevis Taobaze da am nawilSi ga-
dawyvetilebiT sarCeli daakmayofila.102

102  sus gadawyvetileba, 08  Tebervali, 2019, #as-1172-2018.
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sakasacio palatam aRniSna, rom sxva qonebaze aRsrulebis miqcevis SesaZlebloba
dadgenilia aRsrulebis wesTan dakavSirebul mxareTa SeTanxmebaSi. SeTanxmebis aR-
niSnuli piroba ki, mosarCeles legitimur molodins uqmnis masze, rom movalisaT-
vis dakisrebuli Tanxis amoRebis mizniT, ipoTekis sagnis realizaciis, ipoTekis
sagnis realizaciiT amonagebi Tanxis arasakmarisobis SemTxvevaSic, davalianebis
srulad dafarvis mizniT movalisa da solidaruli Tavdebis sakuTrebaSi arsebuli
yvela sxva qonebis realizaciis Taobaze moTxovna gamomdinareobs ssk-is 301.1 da
ssk-is 301.11 muxlebis danawesidan da mxareTa SeTanxmebidan (movalis sxva qoneba-
ze gadaxdevinebis miqcevis Sesaxeb sasamarTlo praqtika susg #as-1498-1418-
2017, 8 ivnisi, 2018 weli, pp:34-37; #as-828-786-2013, 24 ianvari, 2014 weli).

sakasacio sasamarTlos gansjiT, imis gaTvaliswinebiT, rom saapelacio instanciis
sasamarTlom samarTlebrivad arasworad Seafasa gasaCivrebul nawilSi dadgeni-
li faqtobrivi garemoebebi, ris gamoc ipoTekiT datvirTuli qonebis garda sxva
qonebis realizaciis Taobaze sarCelis dakmayofilebaze uaris TqmiT, faqtobri-
vi da samarTlebrivi TvalsazrisiT dausabuTebeli gadawyvetileba miiRo, aRniS-
nuli garemoeba, bankis sakasacio saCivris nawilobriv dakmayofilebis, gasaCivre-
bul nawilSi gadawyvetilebis nawilobriv gauqmebis da am nawilSi sarCelis dakma-
yofilebis winapirobebs warmoSobs.

6.8.8.

gamoyenebuli normebi: ssk-is 873-e muxli, sssk-is 377.1.-e, 105-e muxlebi.

ganmartebebi: sargeblisa da miuRebeli Semosavlis samarTlebrivi buneba
gansxvavebulia. sargebeli es aris nivTis (am SemTxvevaSi fulis sargeblobi-
saTvis procenti) gamoyenebis Sedegad msesxeblis mier miRebuli an misaRebi
Semosavali, xolo miuRebeli Semosavali _ is ziania (danakargia), romelic
ver miiRo bankma msesxeblis mier valdebulebis darRvevis gamo (miuReblad
ganixileba Semosavali, romelic ar miuRia pirs, magram miiRebda valdebule-
ba jerovnad rom Sesrulebuliyo.)

dabrunebis dasabuTeba: saapelacio sasamarTlom yovelmxrivad, srulad
da obieqturad ar gamoikvlia da saTanadod ar Seafasa saqmisaTvis mniSvne-
lobis mqone faqtebi (sssk-is 105-e muxlis meore nawili), rasac Sedegad mohyva
araswori samarTlebrivi daskvna, kerZod, sasamarTlom ar gaarkvia, rodidan
Sewyvita xelSekruleba bankma da mxareTa Soris arsebuli SeTanxmeba iTva-
liswinebda Tu ara Sewyvetis Semdegac sargeblis gadaxdas.

mewarmesa da fizikur pirebs Soris sesxis (sabanko kreditis) xelSekrulebidan
gamomdinare davaSi sawarmom (mosarCele, gamsesxebeli) moiTxova msesxeblisaT-
vis dasabrunebeli sesxis ZiriTadi Tanxis, sargeblisa da pirgasamtexlos dakis-
reba, amasTan _ msesxeblis valdebulebis uzrunvelsayofad mesakuTris ipoTe-
kiT datvirTuli uZravi qonebis realizacia. saqalaqo sasamarTlom sarCeli nawi-
lobriv daakmayofila Ziri Tanxis, sargeblisa da pirgasamtexlos dakisrebis na-
wilSi, xolo davalianebis dafarvis mizniT sarealizaciod mieqca meore mopasu-
xis kuTvnili ipoTekiT datvirTuli qoneba. saapelacio sasamarTlom mopasuxeTa
saCivris safuZvelze miRebuli ganCinebiT gadawyvetileba ucvlelad datova.

sakasacio sasamarTlom daakmayofila mopasuxeTa sakasacio saCivari, gaauqma gasa-
Civrebuli ganCineba da saqme xelaxali ganxilvis mizniT imave sasamarTlos daub-
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runa,103 im safuZvliT, rom saapelacio sasamarTlom yovelmxrivad, srulad da
obieqturad ar gamoikvlia da saTanadod ar Seafasa saqmisaTvis mniSvnelo-
bis mqone faqtebi (sssk-is 105-e muxlis meore nawili), rasac Sedegad mohyva
araswori samarTlebrivi daskvna.

sasamarTlom aRniSna, rom saapelacio saCivriT moTxovnili iyo saqalaqo sasamar-
Tlos gadawyvetilebis Secvla sesxiT sargeblobisaTvis dakisrebuli sargeblis
nawilSi da misi raodenobis 2000 aSS dolariT Semcireba. saCivari dasabuTebuli
iyo imiT, rom xelSekrulebis Sewyvetis Semdeg mosarCeles SeeZlo, moeTxova
pirgasamtexlos da ara sargeblis gadaxda. Sesabamisad, fuladi valdebulebis
gansazRvra damokidebuli iyo samarTlebrivad mniSvnelovani Semdegi faqtebis
dadgenaze: rodidan Sewyvita xelSekruleba bankma da mxareTa Soris arsebuli Se-
Tanxmeba iTvaliswinebda Tu ara Sewyvetis Semdegac sargeblis gadaxdas.

sasamarTlom miuTiTa, rom saapelacio sasamarTlom saCivris farglebSi saTana-
dod ar gamoikvlia aRniSnuli garemoebebi. man mxareTa Soris arsebuli sakredito
urTierTobis Sewyveta arasworad daukavSira saqmeze pirveli instanciis sasamar-
Tlos gadawyvetilebis miRebis TariRs, maSin, rodesac mosarCele Tavis moTxov-
nas mopasuxis mier nakisri valdebulebis darRvevaze da xelSekrulebis vadamde
Sewyvetaze amyarebda, amitom Sesamowmebeli iyo, arsebobda Tu ara ssk-is 873-e
muxlis winapirobebi (kreditis gamcems SeuZlia, Sewyvitos sakredito urTierTo-
ba, Tu gaTvaliswinebulia kreditis dabruneba nawil-nawil da kreditis amRebma
gadaacila zedized, sul cota, or vadas. Sewyveta ZalaSi Sedis maSin, Tu orkviri-
ani damatebiTi vadis micemis Semdegac ar gadaixada), rac SesaZleblobas miscemda
sasamarTlos, daedgina sakredito xelSekrulebis Sewyvetis TariRi da ramdenad
sworad iyo gansazRvruli daricxuli sargeblis odenoba.

sasamarTlom aRniSna, rom saapelacio sasamarTlo faqtobrivad gascda saapela-
cio saCivris farglebs (sssk-is 377.1), roca daaskvna: „vinaidan, kanonier ZalaSi
Sesuli gadawyvetileba am droisaTvis aRsrulebuli ar aris, sesxis Tanxa kredi-
tis gamcems ar dahbrunebia, rac adasturebs, rom kreditors SesaZlebloba ar
eZleva, sxvagvarad gankargos es Tanxa, Tavidan gasces krediti an sxva saSualebiT
miiRos mogeba, saapelacio palatam miiCnia, rom gadawyvetilebis faqtobrivad aR-
srulebamde ukve gasuli periodis (132 dRis) gaTvaliswinebiT, saapelacio saCiv-
riT sadavod gamxdari 2000 laris (miuRebeli Semosavlis saxiT) dakisreba ar war-
moadgens movalis uflebebis SezRudvas da gamarTlebulia“.

sakasacio sasamarTlos daskvniT, palatis es mosazreba ar gamomdinareobs saqmis
masalebidan. jer erTi, davis sagani iyo ara 2000 lari, aramed 2000 aSS dolari.
meorec, mosarCele zians (miuRebel Semosavals) ki ara, im sargebels moiTxovda,
rac sesxiT sargeblobis Sedegad miiRo msesxebelma.

sakasacio sasamarTlom ganmarta, rom sargeblisa da miuRebeli Semosavlis samar-
Tlebrivi buneba gansxvavebulia. sargebeli es aris nivTis (am SemTxvevaSi fulis
sargeblobisaTvis procenti) gamoyenebis Sedegad msesxeblis mier miRebuli an
misaRebi Semosavali, xolo miuRebeli Semosavali _ is ziania (danakargia), rome-
lic ver miiRo bankma msesxeblis mier valdebulebis darRvevis gamo (miuReblad
ganixileba Semosavali, romelic ar miuRia pirs, magram miiRebda _ valdebuleba
jerovnad rom Sesrulebuliyo.)

103  sus ganCineba, 15 marti, 2016 , #as-932-882-2015.
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sakasaciom sasamarTlom miuTiTa, rom saqmis xelaxali ganxilvis dros saapelacio
saCivris farglebSi unda dadgindes sakredito xelSekrulebis Sewyvetis TariRi,
srulyofilad unda iqnes gamokvleuli sakredito xelSekrulebis arsebiTi piro-
bebi, unda daericxos Tu ara procenti (sargebeli) sesxis Tanxas xelSekrule-
bis Sewyvetis Semdegac im viTarebaSi, roca mxareebma vadagadacilebisaTvis
gaiTvaliswines pirgasamtexlo da sasamarTlom mxareTa Soris mtkicebis tvirTis
sworad ganawilebiT unda gamoitanos Sesabamisi samarTlebrivi daskvnebi.

6.8.9.

gamoyenebuli normebi: ssk-is 623-e da momdevno normebi, 361.2.-e muxli, sssk-
is 105.2.-e muxli.

ganmarteba: sadavoobisas sesxis xelSekrulebis dadebis _ Tanxis gadacemis
faqtis damtkicebis valdebuleba ekisreba gamsesxebels-mosarCeles. moTxov-
nis damfuZnebel normas ssk-is 623-e muxli warmoadgens.

dabrunebis dasabuTeba: saqmeze Sekrebili mtkicebulebebi obieqturad ar
Sefasda, Sesabamisad, sasamarTlos daskvnebi dausabuTebelia rogorc faq-
tobrivi, ise _ samarTlebrivi TvalsazrisiT.

sesxis xelSekrulebidan gamomdinare davaSi mosarCele (gamsesxebeli, fizikuri
piri) mopasuxis (sawarmos, msesxeblis) mimarT aRZruli sarCeliT gasesxebuli Tan-
xis, sargeblisa da pirgasamtexlos dakisrebas moiTxovs. qvemdgomma sasamarTlo-
ebma sarCeli uaryves, im safuZvliT, rom mosarCelem ver daadastura werilobiT
gaformebuli sesxis xelSekrulebidan gamomdinare mopasuxisaTvis Tanxis realu-
rad gadacemis faqti.

sakasacio palatam miiCnia, rom saapelacio sasamarTlom daarRvia sssk-is 105-e mux-
lis me-2 nawilis moTxovnebi, romlis Tanaxmadac, sasamarTlo afasebs mtkicebu-
lebebs Tavisi Sinagani rwmeniT, romelic unda emyarebodes sasamarTlo sxdomaze
maT yovelmxriv, srul da obieqtur ganxilvas, ris Sedegadac mas gamoaqvs daskvna
saqmisTvis mniSvnelobis mqone garemoebebis arsebobis an ararsebobis Sesaxeb. Se-
sabamisad, gamsesxeblis sakasacio saCivris ganxilvisas arsebiTad gadasawyveti
sakiTxi mxareTa Soris sesxis xelSekrulebis arseboba gaxda. sakasacio pala-
tam miiCnia, rom saqmeze Sekrebil mtkicebulebebs ar mieca obieqturi Sefaseba,
Sesabamisad, sasamarTlos daskvnebi dausabuTebelia rogorc faqtobrivi, ise sa-
marTlebrivi TvalsazrisiT.

sakasacio palatam ganCinebiT daabruna ra saqme xelaxla gansaxilvelad saapela-
cio sasamarTloSi,104 miuTiTa, rom qvemdgomma sasamarTlom, winamdebare ganCine-
baSi moxmobili mtkicebulebebis erToblivad SefasebiT unda gamoarkvios, xom ar
arsebobs im kanonismieri prezumfciis (sk-is 361.1 muxli) daSvebis winapiroba, rom
mxareTa Soris marTlac warmoSobilia sesxis saxelSekrulebo urTierToba. pala-
tam damatebiT ganmarta, rom prezumirebuli faqti iseTi faqtia, romelic ar Se-
dis mtkicebis saganSi, xolo prezumfciis gaqarwylebis tvirTi im mxares ekisre-
ba, romlis sawinaaRmdegodac moqmedebs igi (visTvisac araxelsayreli Sedegis mom-
tania). sakasacio samarTalwarmoebis bunebidan gamomdinare, vinaidan sakasacio

104  sus ganCineba, 20 maisi, 2016, #as-1245-1168-2015.
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sasamarTlo ar warmoadgens faqtebis damdgen sasamarTlos, igi moklebulia Se-
saZleblobas, Tavad daadginos saxelSekrulebo urTierTobis warmoSobis sakiT-
xi, romlis gadawyvetis gareSec SeuZlebelia, Sefasdes mosarCelis moTxovnebi
sargeblisa da pirgasamtexlos dakisrebaze, aseve _ moTxovnis xandazmulobis Ta-
obaze mopasuxis Sedaveba.

6.8.10.

gamoyenebuli normebi: ssk-is 54-e, 992-e, 998-e, 409-e, 1198-e muxlebi, sssk-is
354-e, 180-e muxlebi.

ganmarteba:

a. dava, sadac gadasawyvetia mSoblebis mier arasrulwlovanis qonebrivi uf-
lebebis gankargvis sakiTxi, Tavisi arsiT, miuxedavad imisa, rom bavSvis mSob-
lebi sarCelSi mopasuxed ar arian dasaxelebuli, saojaxo urTierTobidan
gamomdinarea;

b. roca vlindeba interesTa konfliqti bavSvsa da mSoblebs Soris. Sesabami-
sad, saapelacio sasamarTlom mosarCeles unda dauniSnos specialuri war-
momadgeneli am saqmiswarmoebis miznebisaTvis meurveobisa da mzrunvelobis
organos saxiT.

dabrunebis dasabuTeba: saqme ganxilulia saproceso normebis iseTi dar-
RvevebiT, romlebmac ganapirobes miRebuli ganCinebis rogorc faqtobrivi,
ise _ samarTlebrivi TvalsazrisiT dausabuTebloba.

saqmis fabulis mixedviT, mikrosafinanso organizaciasa (gamsesxebeli, mopasuxe)
da mosarCeles (msesxebeli, fizikuri piri) Soris sxvadasxva dros gaformda ses-
xisa da ipoTekis xelSekrulebebi, romelTa uzrunvelsayofad ipoTekiT dait-
virTa msesxeblis arasrulwlovani Svilis uZravi nivTi. valdebulebis Seusru-
leblobis gamo ipoTekiT datvirTuli uZravi qoneba auqcionze gaiyida. saqalaqo
sasamarTlos gadawyvetilebiT, romelic ucvlelad datova saapelacio sasamar-
Tlom, sesxisa da ipoTekis xelSekrulebebis baTilad cnobis Sesaxeb arasrul-
wlovani mesakuTris mSobelTa sarCeli dakmayofilda.

sakasacio sasamarTlom daakmayofila mikrosafinanso organizaciis sakasacio sa-
Civari, gaauqma gasaCivrebuli ganCineba da saqme xelaxla gansaxilvelad daubru-
na imave sasamarTlos105 Semdegi motivaciiT: sakasacio sasamarTlos daskvniT,
saapelacio sasamarTlom saqme ganixila saproceso normebis iseTi darRveve-
biT, romlebmac ganapirobes miRebuli ganCinebis rogorc faqtobrivi, ise _
samarTlebrivi TvalsazrisiT dausabuTebloba.

sasamarTlom aRniSna, rom dava, sadac gadasawyvetia mSoblebis mier arasrulwlo-
vanis qonebrivi uflebebis gankargvis sakiTxi, Tavisi arsiT, miuxedavad imisa, rom
bavSvis mSoblebi sarCelSi mopasuxed ar arian dasaxelebuli, saojaxo urTierTo-
bidan gamomdinarea. Sesabamisad, saojaxo urTierTobebidan gamomdinare davebis
ganxilvisas, saapelacio sasamarTlo ar aris SezRuduli raime farglebiT da man
unda ixelmZRvanelos saproceso samarTlis im normebiT, romlebic iTvaliswi-

105  sus ganCineba, 20 maisi, 2016, #as-1221-1146-2015.
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nebs aseTi davebis ganxilvis Taviseburebebs (sssk-is XLIII Tavi).

sakasacio sasamarTlom miuTiTa, rom, pirvel rigSi, davis ganmxilvel sasamarTlos
unda gaerkvia, sworad iyo Tu ara aRZruli sarCeli da dasaSvebi iyo Tu ara sssk-is
180-e muxlis danawesis mixedviT. saapelacio sasamarTlo uflebamosili iyo, Ta-
visi iniciativiT ganesazRvra saqmeze dasadgen garemoebaTa wre, mosarCelis iu-
ridiuli interesis garkvevis Semdeg Camoeyalibebina mikuTvnebiTi moTxovna da
ise daedgina im pirTa wre, romlebsac pasuxi unda egoT sarCelze (sssk-is 354-e
muxlis pirveli nawili). garda amisa, mas SeeZlo, TviTon gamoeTxova mtkicebule-
bebi, romlebzedac mxareebs ar miuTiTebiaT.

sasamarTlos daskvniT, arasrulwlovnis mSoblebma (kanonierma warmomadgenleb-
ma) daarRvies Svilis qonebrivi uflebebi. maTi ufleba am nawilSi qonebis marTvi-
Ta da gamoyenebiT Semoifargleboda (ssk-is 1198-e muxlis meoTxe nawili), sinam-
dvileSi ki, ipoTekiT datvirTes qoneba, ramac ganapiroba SemdgomSi misi realiza-
cia da masze mosarCelis sakuTrebis uflebis dakargva, anu vlindeba interesTa
konfliqti bavSvsa da mSoblebs Soris, Sesabamisad, saapelacio sasamarTlom
mosarCeles unda dauniSnos specialuri warmomadgeneli am saqmiswarmoebis
miznebisaTvis meurveobisa da mzrunvelobis organos saxiT. am SemTxvevaSi sa-
kasacio sasamarTlo daeyrdno adamianis uflebaTa evropuli sasamarTlos gadaw-
yvetilebidan amonarids, romlis mixedviTac: „saqmiswarmoebaSi, romelic zegav-
lenas axdens bavSvze da sadac, Sidasaxelmwifoebrivi samarTlis mixedviT, mSob-
lis pasuxismgeblobis mtvirTvel pirebs ekrZalebaT bavSvis warmomadgenloba,
maT da bavSvs Soris warmoqmnili interesTa konfliqtis gamo, sasamarTlo xeli-
suflebas unda gaaCndes uflebamosileba, daniSnos bavSvis specialuri warmomad-
geneli am saqmiswarmoebis miznebisaTvis“.

sakasacio palatam ganmarta, rom garigebebis baTiloba mikuTvnebiTi xasiaTis moT-
xovnis dakmayofilebisaTvis aucilebeli faqtobrivi winapirobaa da ara damouki-
debeli moTxovna, radganac am gziT mosarCelis mizani ver miiRweva, romelic mo-
sarCeles surs. Tu mosarCelis mizani iqneba auqcionze realizebul qonebaze dar-
Rveuli uflebis aRdgena nivTze sakuTrebis uflebis dabrunebiT, maSin misi moT-
xovnac miznis Sesabamisad unda Camoyalibdes. saapelacio sasamarTlom am SemTxve-
vaSi mopasuxed unda CarTos nivTis amJamindeli mesakuTrec. amasTan, mosarCeles
misi saukeTeso interesebidan gamomdinare unda ganemartos, Tu ramdenad warma-
tebuli SeiZleba iyos aseTi moTxovna.

sakasacio sasamarTlom miuTiTa, rom im SemTxvevaSi, Tu mosarCele moiTxovs miye-
nebuli zianis anazRaurebas, maSin am moTxovnis mopasuxeebi iqnebian rogorc mSob-
lebi, ise _ pirveli mopasuxec (mikrosafinanso organizacia) ssk-is 54-e, 992-e, 998-e
da 409-e muxlebis Tanaxmad. amasTan, mosarCeles ufleba aqvs, Tavisi surviliT
nebismier maTgans wauyenos moTxovna (ssk-is 464-465-e muxlebi). saapelacio sasa-
marTlom unda daadginos, arsebobs Tu ara am normebiT gaTvaliswinebuli faqtob-
rivi winapirobebi, kerZod, keTilsindisierad da marTlzomierad moqmedebda Tu
ara gamsesxebeli mikrokreditis gacemisas. iyo Tu ara kreditunariani msesxebeli
da arsebobda Tu ara sesxis gacemis winapirobebi (mikrokrediti aris mikrosafi-
nanso organizaciis mier sakredito xelSekrulebiT gaTvaliswinebuli vadiano-
bis, dabrunebadobis, fasianobisa da miznobriobis pirobebis Sesabamisad msesxe-
belze an msesxebelTa jgufze gacemuli Tanxa (kanoni mikrosafinanso organiza-
ciebis Sesaxeb, muxli 5.1.). Tu saapelacio sasamarTlo daadgens, rom msesxebels
sesxis miRebis dros ar gaaCnda damoukidebeli Semosavlebi (xelfasis an sxva Se-
mosavlebis saxiT), maSin, cxadia, rom gamsesxebeli mxolod ipoTekis sagnis ime-
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dad rCeboda da, Sesabamisad, mis moqmedebas yvela keTilsindisieri da saRad mo-
azrovne adamiani sazogadoebaSi damkvidrebuli zneobrivi principebis sawinaaR-
mdego moqmedebad Seafasebda. palatam moixmo uzenaesi sasamarTlos ganmarteba,
romelSic aRniSnulia, rom „samarTlebriv saxelmwifoSi marTlwesrigis arsebo-
bas uzrunvelyofs, rogorc kanoni, aseve, moraluri qcevis standarti, Sesabami-
sad, miuxedavad imisa, rom kerZosamarTlebriv urTierTobebSi kerZo avtonomii-
sa da Tavisufali kontrahirebis principi moqmedebs, garigeba, romelic sazoga-
doebaSi „sayovelTaod miRebul qcevis standarts“ ewinaaRmdegeba, amoralur ga-
rigebad miiCneva da baTilobis samarTlebriv Sedegebs ukavSirdeba. ssk-is 54-e
muxlis sakanonmdeblo danawesis mizans swored imgvari garigebebis Tavidan aci-
leba warmoadgens, romlebic formalurad kanonsawinaaRmdego ar aris, Tumca, Ta-
visi arsiT, sazogadoebriv marTlwesrigs arRvevs da samoqalaqo brunvis subieq-
tTa Tanacxovrebas auaresebs, rac Sedegobrivad, samoqalaqo brunvas aferxebs“
(saqme # as-15-15-2016, 1 marti 2016 weli).

6.8.11.

gamoyenebuli normebi: ssk-is 623-e, 892 da momdevno muxlebi.

ganmarteba: saapelacio sasamarTlos daskvna, rom gamsesxeblis mier gadaw-
yvetileba gasaCivrda nawilobriv _ mxolod sesxis procentisa da pirgasam-
texlos dakisrebaze uaris Tqmis nawilSi, xolo ZiriTadi Tanxis nawilSi ka-
nonier ZalaSia Sesuli, arasworia, rac warmoadgens gadawyvetilebis gauqme-
bis absolutur safuZvels.

dabrunebis dasabuTeba: gadawyvetileba kanonis darRveviTaa miRebuli, vi-
naidan misi dasabuTeba imdenad arasrulia, rom misi samarTlebrivi safuZ-
vlianobis Semowmeba SeuZlebelia (sssk-is 394-e muxlis e1 punqti).

mikrosafinanso organizaciis sarCeli msesxeblisa da Tavdebis winaaRmdeg nawi-
lobriv dakmayofilda, am ukanasknelT solidarulad daekisraT ZiriTadi Tanxis
nawilis gadaxda da sarealizaciod mieqca sesxis uzrunvelsayofad ipoTekiT dat-
virTuli uZravi qoneba; sargeblisa da pirgasamtexlos dakisrebis nawilSi sarCe-
li uaryofil iqna; saapelacio sasamarTlom saqalaqo sasamarTlos gadawyvetile-
bis nawilobriv gauqmebiT sargeblisa da pirgasamtexlos dakisrebis moTxovna na-
wilobriv daakmayofila, sakasacio sasamarTlos ganCinebiT ki _ orive mxaris saka-
sacio saCivari nawilobriv dakmayofilda, gauqmda gasaCivrebuli gadawyvetileba
da saqme xelaxla gansaxilvelad daubruna saapelacio sasamarTlos,106 im safuZ-
vliT, rom gadawyvetileba kanonis darRveviTaa miRebuli, vinaidan misi dasabu-
Teba imdenad arasrulia, rom misi samarTlebrivi safuZvlianobis Semowmeba SeuZ-
lebelia (sssk-is 394-e muxlis „e1“ qvepunqti).

sakasacio sasamarTlom saapelacio sasamarTlos miTiTebis sawinaaRmdegod gaizi-
ara gamsesxeblis sakasacio pretenzia, rom saqalaqo sasamarTlos gadawyvetileba
mis mier saapelacio saCivriT gasaCivrebulia ara mxolod procentisa da pirgasam-
texlos, aramed ZiriTadi Tanxis nawilSic, rac, sssk-is 394-e muxlis e1 punqtis
Sesabamisad, warmoadgens imgvar procesualur darRvevas, romelic gadawyveti-
lebis gauqmebis absoluturi safuZvelia.

106  sus ganCineba, 17 maisi, 2016, # as-85-79-2015.
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sakasacio sasamarTlom miuTiTa, rom saapelacio sasamarTlom arasrulad da aras-
worad daadgina saqmis gadawyvetisaTvis mniSvnelobis mqone, faqtobrivi garemo-
ebebi, kerZod, saapelacio sasamarTlos ar daudgenia, sesxis vada _ 12 TviT Tu
meti xniT gaica, aseve _ sesxis xelSekrulebiT gaTvaliswinebuli gadaxdis rome-
li meTodi airCia msesxebelma, ramdeni iyo msesxeblis mier gadasaxdeli sapro-
cento sargeblis odenoba, ramdenad dasabuTebulia mosarCelis miTiTeba, rom
msesxebelma airCia sesxis gadaxdis meore meTodi.

sasamarTlom aRniSna, rom aRniSnuli garemoebis dasadgenad arsebiTi mniSvnelo-
ba aqvs imis gansazRvras sesxis dafarvis romeli meTodi airCia msesxebelma, rad-
gan sesxis xelSekrulebis Sesabamisad, sesxis gadaxdis sxvadasxva meTodis gamo-
yenebis SemTxvevaSi saprocento sargeblis odenoba ganisazRvreboda sxvadasxva
wesiT.

sakasacio sasamarTlos mosazrebiT, saapelacio sasamarTlom arasworad gansaz-
Rvra msesxeblis mier gadaxdili Tanxidan ramdeni Seadgenda procentisa da ram-
deni ZiriTadi Tanxis davalianebas, vinaidan aRniSnuli Tanxebis sworad gansaz-
Rvra damokidebulia saprocento sargeblis odenobis dadgenaze, rac ar ganuxor-
cielebia sasamarTlos. saapelacio sasamarTlos ar daudgenia, rodis warmoeSva
msesxebels ZiriTadi Tanxis sabolood dafarvis valdebuleba, rac damokidebu-
lia imis gansazRvraze, sesxis dafarvis romeli meTodi airCia msesxebelma da ra
vada iyo gansazRvruli sesxiT sargeblobisaTvis.

sakasacio sasamarTlom gaiziara msesxeblis miTiTeba, rom saapelacio sasamarTlos
ar daudgenia sasamarTloSi sarCelis Setanamde periodis pirgasamtexlos daric-
xvis safuZveli.

6.8.12.

gamoyenebuli normebi: ssk-is 623-e, 625-e, 417-418-e da 301.1-e muxlebi.

ganmarteba: sesxis xelSekruleba realur xelSekrulebaTa ricxvs miekuT-
vneba da dadebulad ar CaiTvleba gasesxebuli Tanxis msesxeblisaTvis sakuT-
rebaSi gadacemis gareSe (ssk-is 623-e muxli). am garemoebis mtkicebis tvirTi
ki, sssk-is 102-e muxlis pirveli nawilis Tanaxmad, ekisreba gamsesxebels da
ara msesxebels.

dabrunebis safuZveli: gadawyvetileba, rogorc faqtobrivi, ise samar-
Tlebrivi TvalsazrisiT dausabuTebelia.

sesxis saxelSekrulebosamarTlebriv davaSi qveda instanciis sasamarTloebma mik-
rosafinanso organizaciis (gamsesxebeli) sarCeli mopasuxeTa (msesxebeli, mesa-
kuTre) winaaRmdeg nawilobriv daakmayofiles. sakasacio sasamarTlom gaauqma sa-
apelacio sasamarTlos gadawyvetileba da saqme xelaxla gansaxilvelad daabru-
na107 im safuZvliT, rom sasamarTlom saqme ganixila saproceso normebis iseTi dar-
RvevebiT, romlebmac miRebuli gadawyvetilebebis rogorc faqtobrivi, ise _ sa-
marTlebrivi TvalsazrisiT dausabuTebloba ganapirobes.

palatam ar gaiTvaliswina, rom sesxis xelSekruleba realur xelSekrulebaTa

107  sus ganCineba, 20 seqtemberi, 2016 , #as-150-146-2016.
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ricxvs miekuTvneba da dadebulad ar CaiTvleba gasesxebuli Tanxis msesxebli-
saTvis sakuTrebaSi gadacemis gareSe (ssk-is 623-e muxli). am garemoebis mtkicebis
tvirTi ki, sssk-is 102-e muxlis pirveli nawilis Tanaxmad, ekisreba gamsesxebels
da ara msesxebels. sasamarTlom sadavo Tanxebis miuReblobis mtkicebis tvirTi
mTlianad msesxebels gadaakisra.

sakasacio sasamarTlom miuTiTa, rom saqmis xelaxali ganxilvis dros saapelacio
saCivris farglebSi unda dadgindes: mxareTa Soris namdvilad daido Tu ara ses-
xis xelSekrulebebi, ras Seadgenda kreditoris mier pirveli mopasuxisaTvis ses-
xis saxiT gadacemuli Tanxis moculoba, aqedan gamomdinare _ sargeblisa da pirga-
samtexlos odenoba, msesxeblis davalianeba, rodis warmoeSva kreditors moT-
xovnis ufleba da meore mopasuxis uZrav qonebaze kreditoris sasargeblod dad-
genili ipoTeka ramdenad uzrunvelyofda mis moTxovnas da sasamarTlom mxareTa
Soris mtkicebis tvirTis sworad ganawilebiT unda gamoitanos Sesabamisi samar-
Tlebrivi daskvnebi.

6.8.13.

gamoyenebuli normebi: ssk-is 8.3.-e, 115-e, sssk-is 180-e, 83.4.-e muxlebi.

ganmarteba: sarCelis gamarTulobis Semowmebisas, mosarCelis survilis Se-
sabamisad, saproceso ekonomiis principidan gamomdinare, sasamarTlos ga-
rigebis baTilobis momTxovni mosarCelisTvis unda mieca sarCelSi miTiTe-
buli garemoebebis dazustebisa da sasarCelo moTxovnis dakonkretebis sa-
Sualeba (sssk-is 83-e muxlis meoTxe nawili), radganac am SemTxvevaSi garige-
bebis baTiloba ara damoukidebel moTxovnas, aramed mikuTvnebiTi moTxov-
nis (magaliTad, gadacemulis usafuZvlo gamdidrebis wesebis Tanaxmad ukan
dabrunebis) winapirobas warmoadgenda.

dabrunebis safuZveli: dausabuTebeli gadawyvetilebis miReba ganapiroba
saqmis garemoebebis saproceso normebis darRveviT miRebam. kerZod, ar im-
sjela, ramdenad dasaSvebi iyo aRiarebiTi sarCeli, Sesafasebelia kreditis
gacemis keTilsindisierebis kvleva: garigebebis uCveulobis pirobebSi, hqon-
da an unda hqonoda Tu ara gacnobierebuli banks damgiravebeli sawarmos yo-
fili direqtoris aramarTlzomieri qcevis xasiaTi da ramdenad keTilsindi-
sierad da marTlzomierad moqmedebda is mesame pirisaTvis kreditis gacemi-
sas. ramdenad iyo mis mier sakredito riskebi gaTvaliswinebuli, iyo Tu ara
gadaxdisunariani kreditis amRebi da arsebobda Tu ara misi gacemis winapi-
robebi.

kompaniam sarCeli aRZra mopasuxis (bankis) winaaRmdeg mosarCelesa da mopasuxes
Soris gaformebuli giravnobis xelSekrulebebis baTilad cnobis moTxovniT. misi
mtkicebiT, oTxi damoukidebeli xelSekrulebis safuZvelze, mopasuxis sasargeb-
lod, misma yofilma direqtorma daagirava Svid milion evrod Rirebuli kompaniis
mier mopasuxe bankSi gaxsnili oTxi anabari mesame piris _ Sps-s sasargeblod, ro-
melsac kompaniasTan raime kavSiri ar hqonda, Tumca, rogorc mogvianebiT gairkva,
miTiTebuli kompania dakavSirebuli iyo mis yofil direqtorTan, romlis meuR-
lec Sps-s 30%-iani wilis mesakuTre iyo. mosarCelis mtkicebiT, yofili direqto-
risaTvis kompaniis damfuZnebels sadavo giravnobis xelSekrulebebis dadebis
uflebamosileba ar miuniWebia. partniors arc garigebebis dadebis Semdgom ar mo-
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uwonebia direqtoris es moqmedeba.

saqalaqo sasamarTlos gadawyvetilebiT, romelic ucvlelad darCa, mosamarTle-
Ta umravlesobiT miRebuli saapelacio sasamarTlos ganCinebiT, sarCeli dakma-
yofilda; baTilad iqna cnobili sadavo giravnobis xelSekrulebebi im safuZvliT,
rom kompaniis yofil direqtors damfuZneblis Tanxmobis gareSe ar SeeZlo anab-
rebis mesame piris valdebulebis Sesrulebis uzrunvelyofis mizniT dagiraveba.

sakasacio sasamarTlom daakmayofila bankis sakasacio saCivari, gaauqma gasaCivre-
buli ganCineba da saqme xelaxla gansaxilvelad daabruna saapelacio sasamarTlo-
Si Semdegi dasabuTebiT.108 sasamarTlom aRniSna, rom saapelacio sasamarTlom pir-
veli instanciis sasamarTlos gadawyvetileba ise datova ZalaSi, rom ar imsjela,
ramdenad dasaSvebi iyo aRiarebiTi sarCeli, romliTac sadavo giravnobis xel-
Sekrulebebis baTilad cnoba iyo moTxovnili. sinamdvileSi, sarCelSi aRniSnuli
iyo, rom davis dawyebis mizani qonebrivi danaklisis Tavidan acileba da, aqedan
gamomdinare, mopasuxis sasargeblod registrirebuli giravnobis uflebis gauq-
meba iyo. saqarTvelos uzenaes sasamarTlos Camoyalibebuli aqvs calsaxa sasamar-
Tlo praqtika, romlis mixedviTac aRiarebiTi sarCelis aRZvra dauSvebelia, Tu
mxares mikuTvnebiTi sarCelis aRZvra SeuZlia.

gansaxilvel SemTxvevaSi, saapelacio sasamarTlom sworad gamoiyena sssk-is 380-e
muxli da daadgina axali faqtobrivi garemoeba, rom Sps-s mier sakredito valde-
bulebebiT gaTvaliswinebuli Tanxis gadaxdis vadebis darRvevis gamo, sadavo gi-
ravnobis xelSekrulebebis safuZvelze depozitis Tanxebi mimarTul iqna mis mi-
er nakisri valdebulebebis Sesasruleblad, Tumca, am faqtTan mimarTebiT, ar Se-
amowma sarCelis gamarTuloba (dasabuTebuloba). gamarTulobis Semowmebisas mas
unda ganexila da pasuxi gaeca im sakiTxze, Tu ra surda mosarCeles. saproceso
ekonomiis principidan gamomdinare, sasamarTlos am ukanasknelisTvis unda mieca
sarCelSi miTiTebuli garemoebebisa da sasarCelo moTxovnis dazustebis saSua-
leba (sssk-is 83-e muxlis meoTxe nawili), radganac am SemTxvevaSi garigebebis ba-
Tiloba ara damoukidebel moTxovnas, aramed mikuTvnebiTi moTxovnis (magaliTad,
gadacemulis usafuZvlo gamdidrebis wesebis Tanaxmad ukan dabruneba) winapiro-
bas warmoadgenda.

sakasacio palatam ganmarta, rom kompaniis yofili direqtoris uflebamosilebis
farglebis gansazRvras, kerZod, moqmedebda Tu ara is sawarmos wesdebaSi cvli-
lebis Setanisas damfuZnebeli partnioris miTiTebiTa da TanxmobiT, am konkre-
tul SemTxvevisaTvis samarTlebrivad gadamwyveti mniSvneloba ver eqneba, rad-
ganac mopasuxes SeuZlia, daeyrdnos sajaro reestrSi registrirebuli monaceme-
bis mimarT utyuarobisa da sisrulis prezumfcias („mewarmeTa Sesaxeb“ saqarTve-
los kanonis 7.3 muxli), romlis gaqarwylebis gareSe mosarCele dasaxul mizans
ver aRwevs, Tumca sakasacio sasamarTlom gaiziara gasaCivrebuli ganCinebis das-
kvna imasTan dakavSirebiT, rom yofili direqtoris mier oTxi erTmaneTis miyole-
biT dadebuli depozitis giravnobis xelSekrulebebi, romlebic uzrunvelyof-
da mesame piris (bankis ZiriTadi movalis) mier valdebulebis Sesrulebas, warmo-
adgenda „uCveulo“ da kompaniisaTvis zianis momtan garigebebs, radganac Sps-s
mier fuladi valdebulebis Seusrulebloba, avtomaturad gamoiwvevda kompanii-
saTvis am Tanxis dakargvas da misTvis qonebrivi zianis miyenebas, rac im daskvnis
gamotanis saSualebas iZleoda, rom kompaniis yofili direqtori garigebebis da-

108  sus ganCineba, 12 ianvari, 2018,  #as-1219-1139-2017.
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debisas ar moqmedebda kompaniis interesebiT da warmomadgenlobiT uflebamosi-
lebas borotad iyenebda (ssk-is 115-e muxli). sakasacio palatam miiCnia, rom dama-
tebiT kvlevas saWiroebs am faqtisadmi xelSekrulebebis monawilis (mopasuxis)
subieqturi damokidebulebis sakiTxi, kerZod, im pirobebSi, rodesac calsaxa iyo
dadebuli garigebebis uCveuloba da misi damazianebeli xasiaTi, hqonda an unda
hqonoda Tu ara gacnobierebuli banks yofili direqtoris aramarTlzomieri qce-
vis xasiaTi, ramdenad keTilsindisierad da marTlzomierad moqmedebda is mesame
pirze kreditis gacemisas, ramdenad iyo mis mier sakredito riskebi gaTvaliswine-
buli, iyo Tu ara gadaxdisunariani kreditis amRebi da arsebobda Tu ara kreditis
gacemis winapirobebi (krediti _ dabrunebis, fasianobis, uzrunvelyofisa da va-
dianobis sawyisebze fuladi Tanxebis gacemasTan dakavSirebuli nebismieri val-
debulebaa „komerciuli bankebis saqmianobis Sesaxeb“ saqarTvelos kanonis muxli
1, „T“ q/punqti). sakasacio sasamarTlos azriT, Tu saapelacio sasamarTlo daad-
gens, rom kreditis amRebs im drosaTvis ar gaaCnda sakmarisi Semosavlebi, maSin,
cxadia, rom banki mxolod giravnobis sagnis imedad rCeboda, Sesabamisad, mas gac-
nobierebuli unda hqonoda, rogorc yofili direqtoris mier uflebis borotad
gamoyeneba, aseve isic, rom misi (bankis) moqmedeba keTilsindisierebis standarts
ver daakmayofilebda (ssk-is 8.3-e muxli).

amrigad, saqmis xelaxali ganxilvis dros saapelacio sasamarTlom TviTon unda
gamoikvlios, Tu ra saxis mikuTvnebiTi moTxovna SeiZleba, hqondes mosarCeles
mopasuxis mimarT da mas Semdeg, rac mosarCele sarCelis garemoebebsa da moTxov-
nas daazustebs, unda daadginos, romeli samarTlis normidan an normebidan SeiZ-
leba gamomdinareobdes amgvari moTxovna (saxelSekrulebo Tu kanonismieri) da
Sesrulebulia Tu ara im samarTlebrivi normis winapirobebi, romlis miRwevac mo-
sarCeles surs.

6.9. sabanko garantia

6.9.1.

gamoyenebuli normebi: ssk-is 879-e, 881-e, 885-e, 887-e, 976-e muxlebi.

ganmartebebi:

a. sabanko garantia Sesasrulebelia gacemuli pirobebis farglebSi benefi-
ciaris moTxovnisTanave, miuxedavad imisa, arsebobs Tu ara ZiriTadi val-
debulebidan gamomdinare Sesagebeli;

b. imis mtkiceba, namdvilad warmoeSva Tu ara beneficiars sabanko garantiiT
uzrunvelyofili valdebulebidan moTxovna principalis mimarT, benefi-
ciars ar ekisreba;

g. pirgasamtexlos anazRaureba principalis mier, ar warmoadgens sabanko ga-
rantiis moTxovnis dakmayofilebaze uaris Tqmis safuZvels, radgan amgvar
SeTanxmebas garantia ar iTvaliswinebda da igi arc sabanko garantiis iuri-
diuli bunebidan ar gamomdinareobs.

gadawyvetilebis Sedegi: sarCeli uaryofil iqna, vinaidan pirgasamtexlos
anazRaureba principalis mier ar warmoadgens sabanko garantiis moTxovnis
dakmayofilebaze uaris Tqmis safuZvels, radgan amgvar SeTanxmebas garan-
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tia ar iTvaliswinebda da igi arc sabanko garantiis iuridiuli bunebidan ar
gamomdinareobs.

saqmis fabulis mixedviT109 gamyidvelma (mewarme) saqonlis miwodebis vada daar-
Rvia, ris gamoc SeTanxmebuli pirgasamtexlo gadaixada. nasyidobis xelSekrule-
bidan warmoSobili mimwodeblis valdebulebebi uzrunvelyofili iyo sabanko ga-
rantiis xelSekrulebiT. garantma daakmayofila beneficiaris moTxovna sabanko
garantiiT gansazRvruli Tanxis gadaxdis Taobaze. gamyidvelma (principali, mo-
sarCele) myidvelisgan (beneficiari, mopasuxe) sabanko garantiis safuZvelze usa-
fuZvlod miRebuli Tanxis dabruneba moiTxova.

saapelacio sasamarTlom ixelmZRvanela ssk-is 976-e muxliT da miiCnia, rom, vina-
idan mosarCelem mxolod miwodebis vada daarRvia, risTvisac gadaixada pirgasam-
texlo, amiT mxareTa Soris samarTlebrivi urTierToba Sewyda da sabanko garan-
tiis Tanxis miRebiT mopasuxe usafuZvlod gamdidrda.

qveda instanciis sasamarTloebma sarCeli daakmayofiles.

sakasacio sasamarTlom imsjela ra sabanko garantiis samarTlebriv bunebaze axa-
li gadawyvetilebiT sarCeli uaryo. sasamarTlos ganmartebiT, kanonmdebloba sa-
banko garantias ganixilavs, rogorc moTxovnis uzrunvelyofis erT-erT saSua-
lebas, romelic sxva uzrunvelyofis saSualebebisagan gansxvavdeba Tavisi damo-
ukideblobiT _ araaqcesorulobiT, rac gulisxmobs imas, rom ZiriTadi valdebu-
leba _ xelSekruleba, romlis uzunvelsayofadac sabanko garantia gaica, gavle-
nas ver axdens am ukanasknelze. sabanko garantia Sesasrulebelia gacemuli piro-
bebis farglebSi beneficiaris moTxovnisTanave, miuxedavad imisa, arsebobs Tu
ara ZiriTadi valdebulebidan gamomdinare Sesagebeli. sabanko garantiis damou-
kideblobas ZiriTadi, uzrunvelyofili valdebulebisagan (principalsa da bene-
ficiars Soris arsebuli valdebuleba),  ganapirobebs misi araaqcesoruli buneba.
Tavad sabanko garantia warmoadgens damoukidebel valdebulebas [ssk-is is 881-e
muxli]. principalis ZiriTadi valdebulebis gabaTileba, Sewyveta an samarTleb-
rivi viTarebis sxvagvari Secvla, TavisTavad ar gamoiwvevs sabanko garantiis moq-
medebis Sewyvetas, amitomac sabanko garantiaSi mkafiod unda aisaxos misi dakma-
yofilebis winapirobebi. (susg #as-749-709-2015, 25 seqtemberi, 2015 weli). saban-
ko garantiis, rogorc araaqcesoruli valdebulebis, Sedegi isaa, rom garants ar
SeuZlia, beneficiars warudginos Sesagebeli, romelic beneficiarsa da princi-
pals Soris arsebuli garantiiT uzrunvelyofili urTierTobidan gamomdinare-
obs. uzenaesma sasamarTlom erT-erT gadawyvetilebaSi aRniSna, rom „sabanko ga-
rantia Sesasrulebelia gacemuli pirobebis farglebSi beneficiaris moTxovnis-
Tanave, miuxedavad imisa, arsebobs Tu ara ZiriTadi valdebulebidan gamomdinare
Sesagebeli~ (ix. susg 2009 wlis 20 oqtombris gadawyvetileba saqmeze #as-562-
871-09). werilobiT moTxovnaSi an mis danarTSi beneficiarma unda miuTiTos prin-
cipalis mier ZiriTadi valdebulebis darRvevis faqti da aseve is, Tu raSi gamoi-
xata es darRveva. imis mtkiceba, namdvilad warmoeSva Tu ara beneficiars sa-
banko garantiiT uzrunvelyofili valdebulebidan moTxovna principalis
mimarT, beneficiars ar ekisreba.

sakasacio sasamarTlom ar gaiziara saapelacio sasamarTlos mosazreba, vinaidan,
xelSekrulebis Sesrulebis vadis gadacilebis gamo, mopasuxem mosarCeles mos-

109  sus gadawyvetileba, 01 Tebervali , 2017, #as-1038-999-2016.
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Txova pirgasamtexlos gadaxda, romelic am ukanasknelma srulad gadaixada, xo-
lo xelSekrulebis pirobis erTi da imave darRvevis farglebSi Tanxis miRebiT,
warmoiSva mopasuxis usafuZvlo gamdidreba, radgan garanti beneficiaris winaSe
kisrulobda upirobo valdebulebas _ „beneficiaris pirvelive werilobiTi moT-
xovnis miRebis momentidan xuTi sabanko dRis vadaSi gadaexada garantiiT gaTva-
liswinebuli Tanxa“. beneficiarma garantiis moqmedebis vadaSi warudgina garants
werilobiTi moTxovna principalis mier ZiriTadi valdebulebis jerovani Sesru-
lebis darRvevis gamo da moiTxova sagarantio Tanxis anazRaureba, riTac Seasru-
la garantiiT gaTvaliswinebuli valdebuleba (ssk-is 885-e muxlis pirveli nawi-
li). amdenad, mocemul saqmeSi saxezea sabanko garantiiT nakisri valdebulebis
Sesrulebis ganmapirobebeli yvela wanamZRvari. sakasacio palatam aRniSna, rom
pirgasamtexlos anazRaureba principalis mier, ar warmoadgens sabanko garantiis
moTxovnis dakmayofilebaze uaris Tqmis safuZvels, radgan amgvar SeTanxmebas
garantia ar iTvaliswinebda da igi arc sabanko garantiis iuridiuli bunebidan ar
gamomdinareobs. aRsaniSnavia, rom sabanko garantia pirgasamtexlos CaTvlis
an gaqviTvis Sesaxeb raime daTqmas ar iTvaliswinebda.

6.9.2.

gamoyenebuli normebi: ssk-is 8.3., 879-e, 51-e muxlebi, sssk-is 393.2.-e, 186-e,
187.2., 180-e, 275-e, 178.1.e.-e muxlebi.

ganmartebebi:

a. keTilsindisiereba kontrahents icavs maSin, rodesac es gaTvaliswinebu-
lia kanoniT (mag: sk-is 312-e muxli), ramdenadac kanonmdeblis amgvari mid-
goma warmoadgens kolidirebul sikeTeTa Soris upiratesi uflebis mqone
piris gansazRvris instruments da cdilobs, am gziT daicvas yvela im ke-
Tilsindisieri piris interesebi, romlebic marTlzomierad gankargavdnen
sakuTar samoqalaqo uflebebs da hqondaT am gankargvis legitimuri Sede-
gis molodini. gansxvavebiT amisagan, keTilsindisieri piris interesebis
dacva ver gadawonis im piris uflebebs, romelsac samoqalaqo urTierToba
ar hqonia da arc Sesabamisi ufleba-movaleobebi warmoSobia;

b. garantsa da beneficiars Soris sabanko garantiidan gamomdinare valdebu-
leba, beneficiaris keTilsindisierebis miuxedavad, ar warmoSobila, vina-
idan, konkretuli Tanxis anazRaurebis Taobaze Sesabamisi sabanko garan-
tiis gacemis miuxedavad, es neba adresats (beneficiari) ar misvlia, aramed
mas gadaeca sruliad gansxvavebuli (gayalbebuli), arara neba, romelic
valdebuli pirisagan ar momdinareobda.

gadawyvetilebis Sedegi: beneficiaris sarCeli uaryofil iqna, im safuZ-
vliT, rom mxareTa Soris sabanko garantiis saxelSekrulebo urTierToba ar
arsebobs, dokumentis siyalbis aRiarebisa da samarTlebrivi urTierTobis
ararsebobis dadgenis Taobaze garantis Segebebuli sarCeli darCa ganuxil-
velad iuridiuli interesis ararsebobis gamo.

sakasacio sasamarTlom gaauqma garantisaTvis (sadazRvevo kompaniisaTvis) saban-
ko garantiiT gaTvaliswinebuli Tanxis mosarCelis (beneficiari _ saministro) sa-
sargeblod dakisrebis Sesaxeb saapelacio sasamarTlos gadawyvetileba da gadaw-
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yvetilebiT sarCeli uaryo, im dasabuTebiT, rom mxareTa Soris sabanko garantiis
saxelSekrulebo urTierToba ar arsebobs.110 saqmis fabulis mixedviT, principa-
lis (mewarme) mier valdebulebis Seusruleblobis gamo (principalsa da benefici-
ars Soris xelSekruleba Sewyda), beneficiarma garants mosTxova garantiiT gaT-
valiswinebuli Tanxis gadaxda. sisxlis samarTlis saqmeze gamotanili ganaCeniT
dadginda, rom principalis mier sabanko garantia gayalbda, kerZod, gacemuli iyo
35000 da ara 835000 larze. qvemdgomma sasamarTloebma im mosazrebiT, rom sisxlis
sasamarTlos saqmeze dokumentis gayalbebis faqtis mimarT ar dadginda benefi-
ciaris raime marTlsawinaaRmdego qmedeba, ssk-is me-8 muxlis me-3 nawilze day-
rdnobiT, miiCnies, rom saministro (mosarCele), rogorc keTilsindisieri mxare,
uflebamosili iyo, moeTxova Sesruleba, xolo garanti valdebuli _ aenazRaure-
bina imdeni Tanxa, ramdeniTac realurad gaica sabanko garantia.

sakasacio palatam ar gaiziara qvemdgom sasamarTloTa daskvna da ganmarta, mar-
Talia, samoqalaqo kodeqsi adgens samoqalaqo urTierTobis monawileTa keTil-
sindisieri qcevis standarts (sk-is 8.3. muxli), Tumca keTilsindisierebiT ar Se-
iZleba, yovelTvis iqnes axsnili samoqalaqo brunvis monawilis interesi, radga-
nac Tavad keTilsindisiereba kontrahents icavs maSin, rodesac es gaTvaliswine-
bulia kanoniT (mag: sk-is 312-e muxli), ramdenadac kanonmdeblis amgvari midgoma
warmoadgens erTmaneTis sawinaaRmdego (kolidirebul) sikeTeTa Soris upirate-
si uflebis mqone piris gansazRvris instruments da cdilobs, am gziT daicvas
interesebi yvela im keTilsindisieri piris, romelic marTlzomierad gankargav-
da sakuTar samoqalaqo uflebebs da hqonda am gankargvis legitimuri Sedegis mo-
lodini. gansxvavebiT amisagan, keTilsindisieri piris interesebis dacva ver ga-
dawonis im piris uflebebs, romelsac samoqalaqo urTierToba ar hqonia da arc
Sesabamisi ufleba-movaleobebi ar warmoSobia.

sakasacio sasamarTlom aRniSna, rom garantsa da ZiriTad mosarCeles (saministros)
Soris sabanko garantiidan gamomdinare valdebuleba, beneficiaris keTilsindi-
sierebis miuxedavad, ar warmoSobila, vinaidan, 35 000 laris anazRaurebis Taoba-
ze Sesabamisi sabanko garantiis gacemis miuxedavad, es neba adresats (beneficia-
ri) ar misvlia, aramed gadaeca sruliad gansxvavebuli, arara neba, romelic val-
debuli pirisagan ar momdinareobda.

amdenad, beneficiarma ssk-is 879-e muxlis safuZvelze moiTxova ra garantisagan
Tanxis anazRaureba, am moTxovnas mopasuxem (garanti) imgvari Sesagebeli daupi-
rispira, romelic valdebulebas gamoricxavs (moTxovnis gamomricxveli Sesage-
beli), radgan man, sabanko garantiis siyalbeze miTiTebiT, sadavo gaxada saxel-
Sekrulebo urTierTobis arsebobis faqti. amasTanave, sayuradReboa, rom mxare-
Ta Soris araTu raime formiT baTili xelSekruleba, aramed, nebis ararsebobis
pirobebSi (835 000 lari), garigeba saerTod ar warmoSobila, Sesabamisad, mas verc
dadastureba (sk-is 61-e muxli) da verc nebaze zemoqmedebis raime kanonismieri
saSualeba namdvilad ver aqcevs.

zemoaRniSnul nawilSi gadawyvetilebis samarTlebrivi Sedegis gaTvaliswinebiT,
sasamarTlom  dokumentis siyalbisa da samarTlebrivi urTierTobis ararsebobis
dadgenis Taobaze garantis sarCeli ganuxilvelad datova iuridiuli interesis
ararsebobis gamo.

110  sus gadawyvetileba, 15 maisi, 2017, #as-367-348-2015.
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6.9.3.

gamoyenebuli normebi: ssk-is 985-e, 987-e muxlebi.

ganmartebebi:

a. principalis mier valdebulebis darRvevis saxisa da xarisxis kvleva ga-
rantis mxridan gonivruli windaxedulobis farglebSi SesaZlebelia mxo-
lod sabanko garantiiT SeTanxmebuli moTxovnis an TandarTuli dokumen-
tebis wardgenis pirobebis dacvis kvlevis farglebSi anu formaluri sa-
xiT (dokumentebis garegnuli Sesabamisobis dadgena). swored amitom uwo-
deben komerciul praqtikaSi sabanko garantias e.w. dokumentur operacias;

b. upirobo da pirvelive moTxovnisTanave gadasaxdeli garantiebis Tavise-
bureba isaa, rom beneficiaris moTxovna warmoSobs garantis mier Tanxis
gadaxdis valdebulebas beneficiaris mier moTxovnis safuZvlis damatebi-
Ti mtkicebis gareSe.

gadawyvetilebis Sedegi: beneficiaris sarCeli uaryofil iqna, im safuZ-
vliT, rom sabanko garantia ar iyo gacemuli uzrunvelsayofad im ZiriTadi
xelSekrulebis, romelsac mosarCele miuTiTebs.

mewarme subieqtebs Soris warmoSobil davaSi, mosarCele (beneficiari) mopasuxi-
saTvis (garanti) sabanko garantiis safuZvelze Tanxis dakisrebas moiTxovs. saape-
lacio sasamarTlom sarCeli nawilobriv daakmayofila, sakasacio sasamarTlom ki
daakmayofila garantis sakasacio saCivari da gadawyvetilebiT beneficiaris sar-
Celi uaryo mtkicebulebaTa sssk-is 105-e muxlis danawesis sawinaaRmdegod aras-
worad Sefasebis gamo. (sssk-is 393.3)111 davaSi arsebiTi sakiTxi gaxda im sakiTxis
garkveva-Sefaseba, gacemuli iyo Tu ara sabanko garantia uzrunvelsayofad im Zi-
riTadi xelSekrulebis, romelsac mosarCele miuTiTebs.

sakasacio sasamarTlom ganmarta, rom iuridiuli doqtrinisa da damkvidrebuli
praqtikis Tanaxmad, xelSekrulebis sagani warmoadgens xelSekrulebis erT-erT
arsebiT pirobas. mocemul SemTxvevaSi, xelSekrulebis sagnis maidentifici-
rebeli monacemebi ar Seesabameba sabanko garantiebiT uzrunvelyofili prin-
cipalis valdebulebis maidentificirebel monacemebs. sakasacio sasamarTlom
aRniSna, rom ssk-is 881-e muxlis Sesabamisad, aucilebeli ar aris sabanko garanti-
aSi arsebobdes miTiTeba im valdebulebaze (valdebulebis warmomSob xelSekru-
lebaze), romlis uzrunvelsayofadac sabanko garantia gaica. Tumca, nebismier Sem-
TxvevaSi, fuladi Tanxis gadaxdis Sesaxeb moTxovnis wardgenisas, mniSvnelova-
nia, Semowmdes gamomdinareobs Tu ara moTxovna swored im valdebulebidan (val-
debulebis warmomSobi xelSekrulebidan), romelsac uzrunvelyofs sabanko ga-
rantia. imis dasadgenad, sabanko garantiebi romeli valdebulebebis uzrunvel-
sayofad gaica, mniSvnelovania, rom aRniSnuli valdebulebebis (maTi warmomSobi
xelSekrulebis) identificireba zedmiwevniT SesaZlebeli iyos, rac imas gulis-
xmobs, rom garantiis teqstSi daculi informacia valdebulebebis Sesaxeb, Tu
zustad identuri ar iqneba am valdebulebebis warmomSob xelSekrulebaSi moce-
mulisa, minimum ar unda ewinaaRmdegebodes mas, miT umetes, iseT arsebiT pirobas,
rogoric aris valdebulebis Sinaarsi.

sasamarTlom dadgenilad miiCnia, rom, erTi mxriv, sabanko garantiebis teqsteb-

111  sus gadawyvetileba, 27 seqtemberi, 2017, # as-960-925-2016.
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Si, xolo, meore mxriv, Tavad xelSekrulebis teqstSi mocemuli ZiriTadi xelSek-
rulebis maidentificirebeli monacemebi (xelSekrulebis nomeri da lotis nome-
ri), marTalia, erTmaneTis msgavsia, magram gansxvavebulia ZiriTadi xelSekrule-
biT gaTvaliswinebuli valdebulebis Sinaarsi, kerZod, gzis monakveTis dasaxe-
leba, kilometraJi da Sesasrulebeli samuSaoebis aRweriloba. zemoaRniSnuli-
dan gamomdinare, sakasacio sasamarTlom dausabuTeblad miiCnia saapelacio sasa-
marTlos msjeloba, rom aRniSnuli Seusabamoba mxolod meqanikuri uzustobaa,
romelic SeiZleba ugulebelyofil iqnes sabanko garantiiT uzrunvelyofili val-
debulebis identificirebisas.

sasamarTlos daskvniT, principalis mier valdebulebis darRvevis saxisa da xa-
risxis kvleva garantis mxridan gonivruli windaxedulobis farglebSi SesaZle-
belia mxolod sabanko garantiiT SeTanxmebuli moTxovnis an TandarTuli doku-
mentebis wardgenis pirobebis dacvis kvlevis farglebSi anu formaluri saxiT
(dokumentebis garegnuli Sesabamisobis dadgena). swored amitom uwodeben komer-
ciul praqtikaSi sabanko garantias e.w. dokumentur operacias (susg #as-782-739-
2015, 2015 wlis 19 oqtomberi).

sakasacio sasamarTlos ganmartebiT, gamomdinare iqidan, rom beneficiaris moT-
xovna eqvemdebareba mxolod formaluri safuZvliT Semowmebas da principalis
ZiriTadi valdebulebis gabaTileba, Sewyveta an samarTlebrivi viTarebis sxvag-
vari Secvla TavisTavad ar iwvevs sabanko garantiis moqmedebis Sewyvetas, sabanko
garantiaSi mkafiod unda aisaxos misi dakmayofilebis winapirobebi (susg #as-749-
709-2015, 2015 wlis 25 seqtemberi).

sakasacio sasamarTlom, sabanko garantiebis Seswavlis Sedegad, miiCnia, rom aSka-
raa upirobo da pirvelive moTxovnisTanave gadasaxdeli garantiebi, romelTa Ta-
viseburebiT, beneficiaris moTxovna warmoSobs valdebulebas, garantma Tanxa ga-
daixados beneficiaris mier moTxovnis safuZvlis damatebiTi mtkicebis gareSe.

sasamarTlos gansjiT, imis gaTvaliswinebiT, rom xelSekrulebis sagnis maidenti-
ficirebeli monacemebi ar Seesabameba sabanko garantiebiT uzrunvelyofili prin-
cipalis valdebulebis gamaigivebel monacemebs, SeuZlebelia aRniSnuli garan-
tiebis dadgena konkretulad am xelSekrulebiT nakisri valdebulebebis uzrun-
velyofis mizniT gaica Tu ara, rac gamoricxavs maT Sesabamisobas.

sakasacio palatam miuTiTa, rom mocemul SemTxvevaSi ar gamovlenila ssk-is 887-e
muxlis me-2 nawiliT gaTvaliswinebuli sabanko garantiiT uzrunvelyofili Ziri-
Tadi valdebulebis Sewyveta an baTiloba, ar dasturdeba sabanko garantiebiT
Seqmnili ZiriTadi valdebulebebis arseboba, rac gamoricxavs am SemTxvevaze ssk-
is 887-e muxlis me-2 nawilis gavrcelebas, sarCelis dakmayofilebis SesaZleblo-
bas.
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6.10. amxanagoba

6.10.1.

gamoyenebuli normebi: „binaTmesakuTreTa amxanagobis kanonis“ pirveli, me-
ore, me-8 muxlis pirveli nawili, me-13, 21-e muxlis pirveli punqtis `v~ qve-
punqti, 23-e muxlis pirveli punqtis `b~ qvepunqti, sssk-is 248-e muxli.

ganmartebebi: saerTo krebis mier miRebuli gadawyvetileba, rac exeba amxa-
nagobis saerTo qonebis normalur funqcionirebas da masTan dakavSirebul
xarjebs, savaldebuloa amxanagobis wevrebisaTvis.

gadawyvetilebis Sedegi: sarCeli uaryofilia, amxanagobasa da wevrebs So-
ris kanonismieri valdebulebiTsamarTlebrivi urTierTobis arsebobis gaT-
valiswinebiT.

davaSi, sadac amxanagobis moTxovnas amxanagobis wevris mimarT kanonis safuZvel-
ze warmoSobili fuladi valdebulebis (Senobis movla-patronobisTvis dadgeni-
li mosakreblis) Sesruleba warmoadgens saapelacio sasamarTlom amxanagobis kre-
bis oqmi da gamgeobis gadawyvetileba ukanonod da iuridiuli Zalis armqoned mi-
iCnia, rac safuZvlad daedo amxanagobis sarCelis uaryofas.112

sakasacio sasamarTlom miiCnia, rom saapelacio sasamarTlom arasworad gamoiyena
da ganmarta kanoni, aseve, arasworad Seafasa mtkicebulebebi, riTac dauSva iseTi
saproceso darRvevebi, romelTac araswori gadawyvetilebis miReba mohyva Sede-
gad (sssk-is 393.1. `a“, „g“, 393.3, 105-e muxlebi).

sakasacio sasamarTlom aRniSna, rom mopasuxem SesagebelSi sxva garemoebebze mi-
uTiTa, mas ar gausaCivrebia krebisa da gamgeobis gadawyvetilebebi, Sesabamisad,
amxanagobis sarCelis farglebSi, romliTac moTxovnilia saerTo sakuTrebaSi ric-
xuli qonebis movla-patronobisTvis amxanagobis mier gansazRvruli mosakreblis
gadaxda, sasamarTlos ar unda emsjela amxanagobis gadawyvetilebebis an/da saer-
To krebaze damtkicebuli wesdebis kanonierebaze, krebis mowvevisa da gadawyve-
tilebebis miRebis proceduris legitimurobaze.

sakasacio sasamarTlom ganmarta, rom, gansaxilvel SemTxvevaSi, mxareTa Soris ar-
sebobs kanonismieri valdebulebiTsamarTlebrivi urTierToba saerTo sakuTre-
baSi arsebuli uZravi nivTis movla-patronobasTan dakavSirebiT, Sesabamisad, sa-
erTo krebis mier miRebuli gadawyvetileba, rac exeba amxanagobis saerTo qonebis
normalur funqcionierebas da masTan dakavSirebul xarjebs, savaldebuloa amxa-
nagobis wevrebisaTvis. amxanagobis gamgeobis, rogorc aseTi organos arsebobas,
kanoni ar iTvaliswinebs, Tumca, kerZo avtonomiis principidan gamomdinare (daS-
vebulia, rac akrZaluli ar aris kanoniT, ssk-is me-10 muxli), amxanagobas SeuZlia,
Seqmnas nebismieri sxva organo, garda kanoniT gaTvaliswinebulisa, oRondac im
pirobiT, rom es ar Seaferxebs da ar gamoiwvevs kanoniT gaTvaliswinebuli orga-
noebis _ wevrTa saerTo krebisa da Tavmjdomaris _ faqtobriv gauqmebas.

112  sus gadawyvetileba, 26 Tebervali, 2016, #as-1046-986-2015.
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6.10.2.

gamoyenebuli normebi: ssk-is 934.5-e, 935.1-e, 463-e-465-e, 709-e, 715-e muxlebi.

ganmartebebi:

a. amxanagobis Tavmjdomaresa da amxanagobas Soris arsebuli urTierTobis
samarTlebriv safuZvels davalebis xelSekruleba warmoadgens, romlis
farglebSic rwmunebulad gvevlineba warmomadgenlobiTi uflebamosile-
bis mqone piri _ amxanagobis Tavmjdomare, xolo marwmuneblad _ amxanago-
bis wevrebi;

b. erToblivi saqmianobis momwesrigebeli norma (935.2 muxli) xelSekrulebis
monawiles aRWuravs uflebiT, mosTxovos wevrs valdebulebis ara sakuTa-
ri, aramed saerTo miznis misaRwevad Sesruleba, Tumca wevrTa urTierTmoT-
xovnis arsebobis SesaZleblobas erToblivi saqmianobis momwesrigebeli ar-
cerTi danawesi ar gamoricxavs.

dabrunebis dasabuTeba: gasaCivrebuli ganCinebis dasabuTeba imdenad aras-
rulia, rom misi samarTlebrivi safuZvlianobis Semowmeba SeuZlebelia (sssk-
is 394-e muxlis „e1“ qvepunqti).

amxanagobis wevris (mosarCelis) mier amxanagobis Tavmjdomaris (mopasuxis) wina-
aRmdeg davaSi sasarCelo moTxovnas warmoadgens mopasuxisaTvis, rogorc dava-
lianebis, ise _ mimdinare qiris dakisreba da amxanagobis saqmianobasTan dakavSi-
rebuli dokumentebis mosarCelisaTvis gadacemis davaldebuleba. saqalaqo sasa-
marTlos gadawyvetilebiT sarCeli nawilobriv, kerZod, davalianebisa da doku-
mentebis gadacemis moTxovnis nawilSi dakmayofilda, xolo qiris dakisrebis na-
wilSi _ uaryofil iqna. mopasuxis saapelacio saCivris safuZvelze saapelacio sa-
samarTlom gaauqma gadawyvetileba sarCelis dakmayofilebis nawilSi da pirveli
instanciis sasamarTloSi daabruna gansaxilvelad. sakasacio sasamarTlom daak-
mayofila mosarCelis sakasacio saCivari, gaauqma saapelacio sasamarTlos miTi-
Tebuli gadawyvetileba da saqme xelaxla gansaxilvelad daabruna imave sasamar-
TloSi Semdegi motivaciiT:113 sasamarTlom miiCnia, rom arsebobs sssk-is 394-e mux-
lis „e1“ qvepunqtiT gansazRvruli gadawyvetilebis gauqmebis absoluturi safuZ-
veli, kerZod, gasaCivrebuli ganCinebis dasabuTeba imdenad arasrulia, rom misi
samarTlebrivi safuZvlianobis Semowmeba SeuZlebelia.

gasaCivrebuli ganCinebiT saapelacio palatam miiCnia, rom amxanagobis materia-
luri samarTlis normaTa gaTvaliswinebiT, mopasuxe ar warmoadgenda sarCelze
pasuxismgebel erTaderT pirs, Sesabamisad, gansasazRvri iyo mopasuxeTa wre, ris
gamoc arsebobda saqmis pirveli instanciis sasamarTlosaTvis xelaxla gansaxil-
velad dabrunebis safuZvlebi.

saqmis fabulis mixedviT, mosarCelesa da mopasuxes Soris daido xelSekruleba,
romlis Tanaxmad, „investorma“ ikisra valdebuleba amxanagobis wevri mosarCelis
winaSe, rom Caabarebda misTvis gamoyofil sacxovrebel farTs e.w. TeTr karkass,
amasTanave, „investorma“ wevrma ikisra valdebuleba, arsebuli sacxovrebeli sax-
lis dasrulebamde gadaexada binis qira _ TveSi 800 aSS dolari.

sakasacio sasamarTlom aRniSna, rom amxanagobis xelSekruleba, rogorc konkre-

113  sus ganCineba, 27 ianvari, 2017, #as-777-744-2016.
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tuli miznis misaRwevad pirTa gaerTianebaze damyarebuli garigeba, moiTxovs wev-
rebisagan iseT moqmedebebs, romelTac aqvT sxvadasxva xelSekrulebisaTvis da-
maxasiaTebeli Taviseburebebi. amxanagobisaTvis damaxasiaTebelia koleqtiuri ga-
erTianebis (korporaciuli struqturis) iseTi Tvisebebi, romelic moicavs, ro-
gorc organizaciul, aseve, qonebriv elementebs, riTac sabolood uzrunvelyo-
filia am gaerTianebis monawileTa mier dasaxuli miznis miRweva. marTalia, erTob-
livi saqmianobis momwesrigebeli norma (935.2 muxli) xelSekrulebis monawiles
aRWuravs uflebiT, mosTxovos wevrs valdebulebis ara sakuTari, aramed saerTo
miznis misaRwevad Sesruleba, Tumca wevrTa urTierTmoTxovnis arsebobis SesaZ-
leblobas erToblivi saqmianobis momwesrigebeli arcerTi danawesi ar gamoric-
xavs.

sakasacio sasamarTlom gaiziara saapelacio sasamarTlos mosazreba, rom binebis
daqiravebis valdebulebis farglebSi, mopasuxe ar warmoadgens personalurad
pasuxismgebel pirs, Tumca miiCnia, rom, mocemul SemTxvevaSi, gamovlenilia xel-
Sekrulebis safuZvelze warmoSobili solidaruli valdebuleba, romlis fargleb-
Sic movaleebad gvevlinebian amxanagobis „investori“ wevrebi, xolo kreditore-
bad _ „mesakuTre“ wevrebi, romelTac, ssk-is 463-e-465-e muxlebis Tanaxmad, saku-
Tari survilis Sesabamisad, valdebulebis Sesruleba SeuZliaT, moiTxovon ro-
gorc erT-erTi, ise _ yvela solidarulad pasuxismgebeli pirisagan.

palatis mosazrebiT, ssk-is 473.1 muxlis danawesidan gamomdinare, „mesakuTreTa“
winaSe mSeneblobis ganmavlobaSi binis qiris gadaxdis valdebulebis „investor-
Ta“ mier solidarulad dakisrebis gamo, mopasuxe, rogorc solidarulad valde-
buli piri, sssk-is 85-e muxliT gaTvaliswinebuli saTanado mopasuxea, romelsac
aqvs yvela im materialuri Sesageblis wardgenis ufleba, romliTac aRWurvili
arian danarCeni solidaruli movaleebi (ssk-is 466-e muxli).

sakasacio palatam ganmarta, rom amxanagobis Tavmjdomaresa da amxanagobas Soris
arsebuli urTierTobis samarTlebriv safuZvels davalebis xelSekruleba war-
moadgens (sk-is 934.5 muxli), romlis farglebSic rwmunebulad gvevlineba warmo-
madgenlobiTi uflebamosilebis mqone piri _ amxanagobis Tavmjdomare, xolo mar-
wmuneblad _ amxanagobis wevrebi (ssk-is 709-e muxli), Tavis mxriv, ssk-is 713-e mux-
lis pirveli nawili adgens rwmunebulis movaleobas, misces marwmunebels auci-
lebeli informacia, xolo misi moTxovniT _ miawodos davalebis Sesrulebis mim-
dinareobis Sesaxeb cnobebi, Sesrulebis Semdeg ki, Caabaros angariSi. amdenad, ka-
nonis gaTvaliswinebiT, amxanagobis dokumentaciis gadacemaze mopasuxe, rogorc
amxanagobis Tavmjdomare, ganixileba saTanado mopasuxed da arc am nawilSi ar
arsebobs amxanagobis yvela wevris mowvevis winapirobebi.
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7. usafuZvlo gamdidreba, kondiqcia
7.1.

gamoyenebuli normebi: ssk-is 976-e muxli.

ganmartebebi:

ssk-is 976-e muxli aregulirebs iseT SemTxvevebs, rodesac Semsrulebeli faq-
tobrivad ararsebul valdebulebas axorcielebs, rac iwvevs pirvandeli
mdgomareobis aRdgenas.

gadawyvetilebis Sedegi: sarCeli uaryofil iqna, vinaidan sadavo Tanxa
saxelmwifo xazinaSi gadairicxa kanoniT dadgenili samarTlebrivi safuZ-
vlebis Sedegad.

erT-erT davaSi114 mosarCelis moTxovnas specialur auqcionSi gamarjvebuli mesa-
me piris miwis nakveTis Rirebulebis nawilis gadasaxdelad gadaricxuli Tanxis _
rogorc samarTlebrivi safuZvlis gareSe miRebulis ukan dabruneba warmoadgenda.

saapelacio sasamarTlos gadawyvetilebiT _ sarCeli nawilobriv dakmayofilda,
mopasuxes daekisra mesame piris valdebulebis Sesasruleblad gadaricxuli Tan-
xis gadaxda mosarCelis sasargeblod.

saapelacio sasamarTlom gadawyvetilebis gamotanis dros sarCelis dakmayofi-
lebis miznebisaTvis ixelmZRvanela ssk-is 976-e muxliT da miiCnia, vinaidan auq-
cionze qonebis gasxvisebas saboloo Sedegi ar mohyolia da isev iricxeba saxel-
mwifos saxelze, aSkaraa usafuZvlo gamdidrebis faqti, rac mopasuxis kondiqci-
uri valdebulebis warmoSobis safuZvelia.

sakasacio sasamarTlos gadawyvetilebiT sarCeli ar dakmayofilda. sarCelis
uaryofas safuZvlad sssk-is 393-e muxlis pirveli nawiliT gaTvaliswinebuli da-
sabuTebuli sakasacio pretenzia daedo, rac gamoixata saapelacio sasamarTlos
mier ssk-is 976-e muxlis araswori gamoyenebiTa da ganmartebiT.

sakasacio sasamarTlom gadawyvetilebiT ganmarta kondiqciuri valdebulebis war-
moSobis safuZvlebi da miuTiTa, rom ssk-is 976-e muxli aregulirebs iseT Sem-
Txvevebs, rodesac Semsrulebeli faqtobrivad ararsebul valdebulebas axor-
cielebs, rac iwvevs pirvandeli mdgomareobis aRdgenas miTiTebuli normis dana-
wesidan gamomdinare.

saqmeze dadgenili faqtobrivi garemoebebis erToblivi Sefasebis Sedegad, saka-
sacio palatam daaskvna, rom sadavo Tanxa saxelmwifo xazinaSi gadairicxa kano-
niT dadgenili samarTlebrivi safuZvlebis Seqmnis gamo, kerZod, mosarCelis
angariSidan saxelmwifo xazinaSi gadairicxa gamarjvebuli mesame piris miwis nak-
veTis Rirebuleba.

amasTan, im garemoebis gaTvaliswinebiT, rom auqcionis Sedegebis baTilobis Tao-
baze ar arsebobs administraciuli organos an sasamarTlos gadawyvetileba, mo-
sarCelis miTiTebas sadavo Tanxis samarTlebrivi safuZvlis gareSe gadaricxvasa
da miRebaze, samarTlebrivad vargisi safuZveli ar gaaCnia, rac, Tavis mxriv, gamo-
ricxavs kondiqciuri valdebulebis arsebobas.

114  sus gadawyvetileba, 19 aprili, 2016, #as-135-131-2016.
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7.2.

gamoyenebuli normebi: ssk-is 976.1 muxlis „a“ qvepunqti, 979.2-e, 411-e muxle-
bi, sssk-is 106.b., 266-e muxlebi.

ganmartebebi:

a. yofili mopasuxeebis winaaRmdeg gamotanili kanonier ZalaSi Sesuli ga-
dawyvetilebiT dadgenili faqtebi da gadawyvetilebis iuridiuli Sedegi
ver gaxdeba erT-erTi mopasuxisaTvis, mocemul SemTxvevaSi, mosarCelis
statusiT modave mxaris moTxovnis faqtobrivi safuZveli mopasuxis (yo-
fili maJoritari aqcioneris) winaaRmdeg;

b. faqtebis preiudiciulobis Semowmebis dros mniSvneloba eniWeba ara mar-
to im procesualursamarTlebriv kriteriumebs, romliTac ganisazRvre-
ba kanonier ZalaSi Sesuli gadawyvetilebis formaluri moTxovnebi (kano-
nier ZalaSi Sesuli gadawyvetilebiT dadgenili faqtobrivi garemoeba Tu
sxva samoqalaqo saqmeebis ganxilvisas igive mxareebi monawileoben), ara-
med am gadawyvetilebiT dadgenili faqtobrivi garemoebis Sinaarsi _ rome-
li faqtobrivi garemoebebis safuZvelzec iqna miRebuli gadawyvetileba.

gadawyvetilebis Sedegi: sarCeli ar dakmayofilda, procesualur-samar-
Tlebrivi motivaciisa da, aqedan gamomdinare, materialuri safuZvlis dau-
sabuTeblobis gamo.

erT-erT saqmeze115 sakasacio sasamarTlos mier axali gadawyvetilebis miRebisa
da sarCelis uaryofis safuZveli gaxda uzenaesi sasamarTlos mier kanonier Zala-
Si Sesuli gadawyvetilebiT dadgenili faqtis preiudiciulad cnoba.

saqmis fabulis mixedviT, saqarTvelos uzenaesi sasamarTlos 2012 wlis 14 noem-
bris gadawyvetilebiT, dakmayofilda saaqcio sazogadoebis 15,3%-is mflobeli
wilis aqcionerTa sakasacio saCivari, romlis safuZvelzec dakmayofilda am uka-
nasknelTa mier ss-isa da meriis winaaRmdeg aRZruli sarCeli; sakasacio sasamar-
Tlos am gadawyvetilebiT baTilad iqna cnobili ss-is aqcionerTa krebis oqmi da
amave oqmis safuZvelze ss-sa da merias Soris pirvel, meore da mesame sawarmoSi
mosarCelis (saaqcio sazogadoebis) kuTvnili wilebis usasyidlod gadacemis Se-
saxeb gaformebuli xelSekrulebebi. sakasacio sasamarTlos ganmartebiT, ss kre-
bis oqmis dRis wesrigis meore sakiTxi ukavSirdeboda meriasTan dasadeb garige-
bas da Tavad meria ar iyo uflebamosili, mieRo kenWisyraSi monawileoba.

saaqcio sazogadoebam mogvianebiT sarCeli aRZra mopasuxis winaaRmdeg da moiT-
xova, am ukanasknelisaTvis, mosarCelisadmi miyenebuli zianis, aseve, dividendis
saxiT miRebuli Tanxisa da miuRebeli Semosavlis saxiT, sarCelis aRZvridan ga-
dawyvetilebiT dakisrebuli Tanxis srul anazRaurebamde, dakisrebuli Tanxis
wliuri 6%-is dakisreba ssk-is 976.1 muxlis „a“ qvepunqtis, 979.2 muxlisa da 411-e
muxlis safuZvelze.

saqalaqo sasamarTlom ss-is sarCeli nawilobriv daakmayofila, mopasuxes daekis-
ra miyenebuli zianis anazRaureba, ss-s uari eTqva miuRebeli Semosavlis dakisre-
bis Sesaxeb moTxovnis dakmayofilebaze. gadawyvetileba ucvlelad datova saape-
lacio sasamarTlom.

115  sus gadawyvetileba, 21 oqtomberi,  2016,#as-341-326-2016.
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sakasacio sasamarTlom aRniSna, rom amave sasamarTlos 14.11.2012 wlis gadawyve-
tilebaSi, sadac gansaxilveli davis procesualuri mowinaaRmdegeebi mopasuxee-
bi iyvnen da imxanad erTiani pozicia hqondaT maT winaaRmdeg saaqcio sazogadoe-
bis (meore kasatoris) 15,3%-iani wilis mflobeli aqcionerebis mier aRZrul sar-
Celze, Tavs swored imiT icavdnen, rom dausabuTebeli iyo saaqcio sazogado-
ebis krebis oqmisa da meriasa da saaqcio sazogadoebas Soris wilebis usas-
yidlod gadacemis Taobaze e.w. minoritar aqcionerTa (mosarCeleTa) moTxov-
na dadebuli xelSekrulebebis baTilad cnobaze.

sakasacio sasamarTlom sasamarTlom praqtikaze dayrdnobiT ganmarta, rom „faq-
tebis preiudiciulobis Semowmebis dros mniSvneloba eniWeba ara marto im proce-
sualursamarTlebriv kriteriumebs, romliTac ganisazRvreba kanonier ZalaSi Se-
suli gadawyvetilebis formaluri moTxovnebi (kanonier ZalaSi Sesuli gadawyve-
tilebiT dadgenili faqtobrivi garemoeba Tu sxva samoqalaqo saqmeebis ganxilvi-
sas igive mxareebi monawileoben), aramed am gadawyvetilebiT dadgenili faqtob-
rivi garemoebis Sinaarss (romeli faqtobrivi garemoebebis safuZvelzec iqna mi-
Rebuli gadawyvetileba, susg #as-827-791-2014, 13.11.2015). sasamarTlos daskvniT,
mocemul SemTxvevaSi, swored is faqtia preiudiciuli Zalisa, rom ss, rome-
lic meriasTan erTad mopasuxe iyo minoritar aqcionerTa mier inicirebul
davaSi, sakuTar pozicias samarTlebrivad icavda da ar davobda krebaze mi-
Rebul gadawyvetilebasa da sam sxva sawarmoSi kuTvnili wilebis gasxvisebis
Taobaze gaformebul xelSekrulebebze. gansaxilveli davis mosarCele mopasu-
xesTan erTad, procesualurad mosarCelis mopasuxis statusiT monawileobda da,
rodesac sakasacio sasamarTlos kanonier ZalaSi Sesuli gadawyvetileba ar aris
gauqmebuli, am gadawyvetilebiT dadgenil samarTlebriv Sefasebas, romelic sa-
rezolucio nawilSi aisaxa _ sadavo krebis oqmisa da garigebebis baTilad cnobis
saxiT, mosarCele sakuTari moTxovnis faqtobriv winapirobad warmoaCens.

sasamarTlom aRniSna, rom yofili mopasuxeebis winaaRmdeg gadawyvetil dava-
Si, romelic kanonier ZalaSi Sevida dauyovnebliv, misi gamocxadebisTanave
(sssk-is 264-e muxlis me-3 nawili), dadgenili faqtebi da gadawyvetilebis iu-
ridiuli Sedegi ver gaxdeba erT-erTi mopasuxisaTvis, mocemul SemTxvevaSi,
mosarCelis statusiT modave mxaris moTxovnis faqtobrivi safuZveli mopa-
suxis (yofili maJoritari aqcioneris) winaaRmdeg, amasTan, sakasacio sasamar-
Tlos kanonier ZalaSi Sesuli gadawyvetilebiT dadgenilia, rom mocemuli davis
mosarCele (meore kasatori), romelic adre ganxiluli davis mopasuxe iyo, merias-
Tan (pirvel kasatorTan) erTad, „araTu sadavod xdida xelSekrulebebs, aramed
igi, rogorc mopasuxe, uaryofda aqcionerTa mier aRZruls sarCels“.

Sesabamisad, sasamarTlom miiCnia, rom kanonier ZalaSi Sesuli gadawyvetilebis
sarezolucio nawiliT dadgenili iuridiuli Sedegis saaqcio sazogadoebis moT-
xovnis faqtobriv winapirobad gamoyeneba meriis winaaRmdeg, romelic dasaxele-
bul davaSi mosarCelesTan erTad mopasuxis procesualuri statusiT monawile-
obda, TiTqosda, mosarCelis usafuZvlod gamdidrebis gamo, gadacemulis ukan
dabrunebis moTxovniT, dausabuTebelia procesualursamarTlebrivi dasabuTe-
bisa da, aqedan gamomdinare, materialuri safuZvlis gaTvaliswinebiT, ris gamoc
sarCeli warumatebelia.
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7.3.

gamoyenebuli normebi: ssk-is 976-e muxlis pirveli nawilis „a“ qvepunqti,
aseve, 979-e muxlis pirveli da me-2 nawilebi, sssk-is 105.2.-e, 393.2.-e, 393.3.-e
muxlebi.

ganmarteba: usafuZvlo gamdidrebis sakiTxis arcerTi norma ar adgens kre-
ditoris uflebadamcav imgvar danawess, romelic qonebrivi wonasworobis aR-
dgenas kreditoris subieqturi interesis Sesabamisad gansazRvravda, Sesru-
lebis kondiqciis mizani usafuZvlod gadacemulis dabrunebaa da kompensa-
cia mxolod kanoniT gaTvaliswinebuli obieqturi winapirobebis arsebobisa-
saa dasaSvebi.

dabrunebis dasabuTeba: gadacemuli nivTis Rirebulebis anazRaurebis Ta-
obaze sasamarTlos daskvnebi dausabuTebelia rogorc faqtobrivi, ise -sa-
marTlebrivi TvalsazrisiT (sssk-is 393.2., 393.3., 105.2. muxlebi).

mewarmeebs Soris davaSi mosarCelem moiTxova mopasuxisaTvis rogorc Sesrule-
bis, ise _ gadacemuli nivTis Rirebulebis anazRaureba, im safuZvliT, rom Sesru-
lebas namdvili xelSekruleba ar edo safuZvlad. mosarCelis ganmartebiT, man
ZalaSi Seusvleli xelSekrulebis safuZvelze, erTi mxriv, Seasrula garkveuli
Rirebulebis saremonto samuSaoebi, xolo, meore mxriv, dazustebuli fasiT Sei-
Zina da daumontaJa mopasuxes nivTi.

moTxovnis ganxorcielebis Semaferxebeli SesagebliT mopasuxem ar cno sarCeli
da ganmarta, rom mosarCelis mier xarjebis gawevis faqti saqmis masalebiT ar das-
turdeba, moTxovna xandazmulia, amasTanave, mosarCele ver amtkicebs mopasuxis
gamdidrebis faqts. rac Seexeba sahaero amomrTvelis Rirebulebis anazRaurebas,
mopasuxis ganmartebiT, moTxovna usafuZvloa, radganac mas nivTiT ar usargeb-
lia da amiT ar gamdidrebula, is Tanaxmaa, daubrunos nivTi mosarCeles, romelsac
nacvlad misi Rirebulebis anazRaurebisa, mopasuxisagan swored qonebis gamoT-
xova SeeZlo moeTxova.

saqalaqo sasamarTlos gadawyvetilebiT, romelic ucvlelad datova saapelacio
sasamarTlom, sarCeli dakmayofilda, sakasacio sasamarTlom nawilobriv daakma-
yofila mopasuxis sakasacio saCivari, gaauqma gasaCivrebuli ganCineba gadacemu-
li nivTis Rirebulebis, aseve, am Rirebulebis proporciulad saqmis ganxilvas-
Tan dakavSirebuli xarjebis gansazRvris nawilSi da saqme xelaxla gansaxilve-
lad daubrunda imave sasamarTlos.116

sakasacio palatam gaiziara gasaCivrebuli ganCinebis samarTlebrivi Sefaseba imis
Sesaxeb, rom sasarCelo moTxovna Sesrulebis kondiqciidan gamomdinareobs da
misi samarTlebrivi safuZveli, ssk-is 976-e muxlis pirveli nawilis „a“ qvepun-
qtia.

sakasacio palatam ganmarta, rom Sesrulebis kondiqcia gulisxmobs viTom kredi-
toris qonebis Segnebul da mizanmimarTul gazrdas, romelsac ar gaaCnia samar-
Tlebrivi (saxelSekrulebo an kanonismieri) safuZveli an amgvari safuZveli nor-
maSi miTiTebul garemoebaTagan erT-erTis arsebobis gamo, ar warmoSobila an Sew-
yda. Sesrulebis kondiqciisas, iseve, rogorc usafuZvlo gamdidrebis institu-
tisaTvis maxasiaTebeli moTxovna usafuZvlod miRebulis ukan dabrunebaa, kano-

116  sus ganCineba, 22 aprili, 2016, #as-344-329-2016.
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nismieri am valdebulebis mTavari mizani im qonebrivi balansis aRdgenaa, romelic
iarsebebda, rom ara viTom kreditoris gamdidreba. kondiqciuri valdebulebis
mtkicebis saganSi Semavali garemoebebia: mopasuxis gamdidreba; amis Sesabamisad,
mosarCelis qonebrivi danaklisi; materialur/aramaterialur sikeTeTa am gada-
nacvlebis usafuZvloba/gaumarTlebloba. miTiTebulTagan erT-erTi elementis
ararseboba, moTxovnis dakmayofilebas gamoricxavs, amasTanave, rogorc materia-
luri (sk-is 976-e muxli), ise _ saproceso (sssk-is 102-e muxli) normis Tanaxmad,
mtkicebis saganSi Semavali garemoebebis dadasturebis tvirTi ekisreba mosarCe-
les.

gadacemuli nivTis Rirebulebis anazRaurebis sakiTxis Sefasebisas, palatam aR-
niSna, rom, Sesrulebis kondiqciidan gamomdinare, gamdidrebis kreditoris moT-
xovna usafuZvlod gadacemulis ukan dabruneba SeiZleba iyos, upirvelesad, un-
da Semowmdes ramdenadaa SesaZlebelia am nivTis dabruneba (sk-is 976.1 muxlis
„a“ qvepunqti da 979.1 muxli) da misi Rirebulebis anazRaurebaze msjeloba dasaS-
vebi mxolod mas Semdegaa, Tu damtkicdeba, rom ukan dabruneba SeuZlebelia ga-
dacemuli sagnis mdgomareobis an sxva mizezis gamo (sk-is 979.2 muxli). sarCelis
Tanaxmad, kondiqciuri moTxovnis kreditorma zemoxsenebuli xelSekrulebis
farglebSi SeiZina da daumontaJa movales nivTi, rasac SesagebliT ar daeTanxma
mopasuxe da ganmarta, rom nivTis gadacemiT ar gamdidrebula, nivTi dasawyobebu-
lia da ar mouxmaria. am garemoebis gaTvaliswinebiT sakasacio palatam miiCnia, rom
gadacemuli nivTis Rirebulebis anazRaurebis moTxovnis nawilSi mosarCelis mtki-
cebis tvirTs warmoadgens imis dadastureba, rom nivTi marTlac daamontaJa, am
damontaJebis Sedegad gaumjobesda movalis qonebrivi mdgomareoba da man dazoga
Sesabamisi materialuri saxsrebi.

sakasacio palatam ar gaiziara mosarCelis mier saapelacio SesagebelSi miTiTebu-
li garemoeba da, Sesabamisad, saapelacio palatis daskvna imis Taobaze, rom nivTi,
radganac gamdidrebis kreditorisaTvis gamosayenebeli araa da misi ukan dabru-
neba mosarCelis interess ar Seesabameba, amasTanave, ara formadaucveli nasyido-
bis, aramed momsaxurebis xelSekrulebis farglebSi gadaeca, nivTis Rirebulebis
anazRaurebis Taobaze sarCeli safuZvliania. sakasacio sasamarTlom miiCnia, rom
saapelacio palatis amgvari msjeloba ar gamomdinareobs ssk-is 976-e muxlis pir-
veli nawilis „a“ qvepunqtis, aseve _ 979-e muxlis pirveli da me-2 nawilebis swori
ganmartebidan.

sakasacio palatam aRniSna, rom usafuZvlo gamdidrebis sakiTxis arcerTi norma
ar adgens kreditoris uflebadamcav imgvar danawess, romelic qonebrivi wonas-
worobis aRdgenas kreditoris subieqturi interesis Sesabamisad daadgenda, Ses-
rulebis kondiqciis mizani usafuZvlod gadacemulis dabrunebaa da kompensacia
mxolod kanoniT gaTvaliswinebuli obieqturi winapirobebis arsebobisasaa dasaS-
vebi. kanonis neba emyareba saxelSekrulebo Tavisuflebis princips, romlis far-
glebSic kontrahenti Tavadaa ganxorcielebuli Sesrulebis negatiuri Sedegebis
riskis mqone. im SemTxvevaSi, Tuki dadgindeba, rom viTom kreditors gadacemuli
qonebiT ar usargeblia, nivTi obieqturad arsebobs, ris gamoc SesaZlebelia misi
dabruneba, maSin kondiqciuri valdebulebis arsis sapirispirod, nivTis Rirebu-
lebis dakisreba ara usafuZvlo gamdidrebis gaTanabrebas, aramed movalis mdgo-
mareobis gaumarTlebel gauaresebas gamoiwvevs. saapelacio sasamarTlos msje-
lobis gaziarebis SemTxvevaSic, Tuki davuSvebdiT, rom momsaxurebis farglebSi
ganxorcielebuli nivTis gadacemis gamo, mopasuxes unda daekisros nivTis Rire-
bulebis gadaxda, gasaCivrebuli ganCinebiT pasuxi ar aris gacemuli mTavar kiT-
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xvaze: _ sadavo nivTis gadacemiT ra sikeTe/sargebeli miiRo viTom kreditorma?

palatam srulad gaiziara kasatoris Sedaveba mis mier wardgenili mtkicebulebe-
bis Seufaseblobis Taobaze da aRniSna, rom qvemdgomi instanciis sasamarTlo-
ebs ar daudgeniaT mopasuxis mier wardgenili mtkicebulebebi, xom ar aqar-
wylebs nivTis gadacemiT mopasuxis gamdidrebis, nivTis gamoTxovis SeuZleb-
lobisa da misi kompensaciis dakisrebis Taobaze mosarCelis pozicias da mi-
iCnia, rom am nawilSi darRveulia sssk-is 105.2 muxli, ramdenadac Sekrebili
mtkicebulebebi obieqturad ar Sefasda, ris gamoc gadacemuli nivTis Rire-
bulebis anazRaurebis Taobaze sasamarTlos daskvnebi dausabuTebelia ro-
gorc faqtobrivi, ise _ samarTlebrivi TvalsazrisiT.

8. deliqturi moTxovnebi

8.1. sakuTrebis uflebis dacva da sxva moTxovnebi

8.1.1.

gamoyenebuli normebi: ssk-is 326-e, 992-e, 408-e muxlebi.

ganmartebebi: ssk-is 326-e muxlis ZaliT, deliqtiT gamowveuli periodulad
Sesasrulebeli valdebulebebis mimarT gamoyenebul unda iqnes 129-e muxlis
me-2 nawili, romlis Tanaxmad, xandazmulobis vada im moTxovnebisa, romle-
bic warmoiSoba periodulad Sesasrulebeli valdebulebebidan, sami welia.

gadawyvetilebis Sedegi: sarCelis aRZvrisa da sapensio asakis miRwevis Ta-
riRebis gaTvaliswinebiT, mosarCelis moTxovna nawilobriv, miuRebeli sar-
Cos moTxovnis nawilSi, xandazmulad ar iqna miCneuli da dakmayofilda.

saapelacio sasamarTlom ar daakmayofila saaqcio sazogadoebis mimarT amave Tan-
rigis muSakis xelfasis proporciulad daniSnuli sarCos gadaangariSebis, aseve,
miuRebeli sxvaobis anazRaurebis Taobaze SromiTi movaleobis Sesrulebis Sede-
gad dasaxiCrebuli muSakis moTxovna im dasabuTebiT, rom mosarCele, sapensio asa-
kis gamo, ver SeZlebda amave Tanamdebobaze muSaobas, Sesabamisad _ verc gazrdi-
li xelfasis miRebas. saqmis masalebis mixedviT, mosarCelis mier adre dakavebu-
li Tanrigis muSakis Tanamdebobrivi sargo 2006 wlidan periodulad izrdeboda
da, sabolood, 2013 wlidan Seadgina 625 lari, mosarCele 1949 wlis 25 maiss daiba-
da da sapensio asaks _ 65 wels 2014 wlis 25 maiss miaRwia. daniSnuli sarCos gadaan-
gariSebis Taobaze sarCeli 2016 wlis 27 maissaa aRZruli.

sakasacio palatam moTxovnis damfuZnebel normebad miuTiTa ssk-is 326-e, 992-e,
408-e muxlebi da ganmarta, rom zianis anazRaurebaze valdebulad miiCneva piri,
romlis qmedeba (moqmedeba an umoqmedoba) aris marTlsawinaaRmdego, ganzraxi an
gaufrTxilebeli da am qmedebas Sedegad mohyva sxva piris mimarT zianis miyeneba,
Sesabamisad, valdebul pirs ekisreba im viTarebis aRdgena, romelic iarsebebda,
rom ara misi samarTlebrivad gasakicxi qmedeba, xolo, Tuki am qmedebas mohyva
sxeulis dazianeba an janmrTelobisaTvis vnebis miyeneba da dazaralebuls waer-
Tva/Seumcirda Sromis unari, anda izrdeba misi moTxovnilebebi, dazaralebuls
unda aunazRaurdes ziani yovelTviuri sarCos gadaxdiT. sakasacio sasamarTlos
mier damkvidrebuli praqtikiT, muSakis janmrTelobisaTvis vnebis miyenebis Sem-
TxvevaSi zianis (sarCos) odenoba iangariSeboda dazaralebuli piris Sromis anaz-
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Raurebisa da Sromis unaris dakargvis proporciuli TanafardobiT (ix. mag: susg-
ebebi: #as-169-497-09, 24 ivlisi, 2009 weli; #as-1304-1224-2015, 5 Tebervali, 2016
weli). saqarTvelos uzenaesi sasamarTlos mier bolo dros damkvidrebul praq-
tikaze dayrdnobiT, sasamarTlom aRniSna, rom adre moqmedi Sromis kanonTa ko-
deqsis farglebSi warmoSobili urTierTobebidan gamomdinare, prezumirebulad
miiCneva, rom dazaralebuli imuSavebda sapensio asakamde, romelic mamakacebi-
saTvis 65 wels Seadgenda, swored am periodamde iqneboda valdebuli piri, aenaz-
Raurebina misTvis xelfasi, rom ar Seqmniliyo sarCos anazRaurebis mavaldebu-
lebeli winapirobebi (susg-ebebi: #as-789-746-2015, 22 ianvari, 2016 weli; #as-
1216-1141-2015, 3 ivnisi, 2016 weli, #as-1220-1145-2015, 3 ivnisi, 2016 weli). pala-
tam nawilobriv gaiTvaliswina mopasuxis arsebiTi Sedaveba xandazmulobis sakiT-
xTan dakavSirebiT da aRniSna, rom ssk-is 1008-e muxli ara marto adgens deliqtiT
miyenebuli zianis anazRaurebis moTxovnis xandazmulobis vadas, aramed gansaz-
Rvravs am vadis aTvlis momentsac da mas ukavSirebs dros, rodesac dazarale-
bulma Seityo deliqtiT miyenebuli zianis faqtis an zianis anazRaurebaze val-
debuli piris Sesaxeb, magram aRniSnuli samarTlebrivi meqanizmi ar iTvalis-
winebs iseT SemTxvevebs, rodesac zianis miyenebiT warmoiSoba periodulad
Sesasrulebeli valdebulebebi. palatam miiCnia, rom ssk-is 326-e muxlis ZaliT,
deliqtiT gamowveuli periodulad Sesasrulebeli valdebulebebis mimarT gamo-
yenebul unda iqnes 129-e muxlis me-2 nawili, romlis Tanaxmad, xandazmulobis
vada im moTxovnebisa, romlebic warmoiSoba periodulad Sesasrulebeli valde-
bulebebidan, sami welia. amave kanonis 130-e muxlis Tanaxmad, moTxovnis warmoSo-
bis momentad CaiTvleba dro, roca pirma Seityo an unda Seetyo uflebis darRve-
vis Sesaxeb. zemoT miTiTebulis safuZvelze, palatam axali gadawyvetilebiT, sar-
Celis aRZvrisa da sapensio asakis miRwevis TariRebis gaTvaliswinebiT, mosarCe-
lis moTxovna nawilobriv, kerZod, 2013 wlis 27 maisidan 2014 wlis 25 maisamde
miuRebeli sarCos moTxovnis nawilSi, xandazmulad ar miiCnia da daakmayofila.117

8.1.2.

gamoyenebuli normebi: ssk-is 992-e, 1007-e da 413-e muxlebi.

ganmartebebi: im viTarebaSi, rodesac pacients aReniSneboda sxvadasxvagva-
ri Civili, mxolod pacientis axsna-ganmarteba, rom mtanjveli, gausaZlisi
tkivili gamowveuli iyo samedicino qmedebiT, sakmarisi ar aris moraluri
zianis dasakisreblad.

gadawyvetilebis Sedegi: sarCeli uaryofil iqna mosarCelis mier mtkice-
bis tvirTis realizaciis SeuZleblobis gamo.

pacientsa (mosarCele) da klinikas (mopasuxe, sawarmo) Soris davis sagania araswo-
ri mkurnaloba da amiT pacientis janmrTelobisaTvis vnebis, tanjvis miyeneba,
rac, ssk-is 992-e, 1007-e da 413-e muxlebiT gaTvaliswinebuli winapirobebis gan-
xorcielebulad miCnevis SemTxvevaSi, klinikisaTvis zianis anazRaurebis dakis-
rebis safuZvelia. saapelacio sasamarTlom nawilobriv gaauqma saqalaqo sasamar-
Tlos gadawyvetileba sarCelis dakmayofilebaze uaris Tqmis Taobaze da mosar-
Celes moraluri ziani miakuTvna. sakasacio sasamarTlom sarCeli uaryo im da-
sabuTebiT, rom mosarCelem ver SeZlo dakisrebuli mtkicebis tvirTis srul-

117  sus gadawyvetileba, 31 marti, 2017, #as-1180-1141-2016.
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yofilad realizeba da ssk-is 1007-e da 992-e, aseve _ 413-e muxlebis ganmapiro-
bebel garemoebebze miTiTeba, ramac mocemul saqmeze iuridiulad araswori
materialursamarTlebrivi Sedegi ganapiroba.118 daudasturebelia arakompe-
tenturi da arakvalificiuri mkurnalobis faqtobrivi garemoebebi, rac gamoric-
xavs mopasuxisaTvis moraluri zianis anazRaurebis dakisrebas.

saqmis fabulis mixedviT, pacients SardkenWovani daavadebis gamovlinebis gamo
klinikaSi gaukeTda SardsawveTis stentireba. saapelacio sasamarTlos daskvniT,
stenti pacientis organizmidan dagvianebiT amoiRes, ris gamoc pacienti itanje-
boda gausaZlisi tkivilebisagan, rac mopasuxe klinikas warmouSobs ssk-is 992-e,
1007-e da 413-e muxlis samarTlebrivi safuZvlebiT zianis anazRaurebis valdebu-
lebas.

sakasacio palatam dadgenilad miiCnia, rom saqmeSi warmodgenil mtkicebulebeb-
Si ar aris dafiqsirebuli stentis sxeulSi yofnis konkretuli vada, aramed miTi-
Tebulia is gonivruli vada, romelic 6 Tves ar unda aRematebodes da rom mudmivi
stenti ar arsebobs, saqmis masalebiT ki dadgenilia, rom pacients stenti 6 Tvem-
de amouRes, Sesabamisad, daudasturebelia stentis CadgmiT an amoRebiT janmrTe-
lobisaTvis zianis, vnebis miyenebis faqti.

sakasacio palatam aRniSna, rom, mocemul SemTxvevaSi, ar arsebobs, ssk-is 413-e
muxlis me-2 nawiliT moraluri zianis anazRaurebis safuZveli, vinaidan mosarCe-
les sasamarTlosaTvis ar warudgenia avadmyofobis (janmrTelobis dazianebis)
damadasturebeli mtkicebuleba, amasTan, aseTi mtkicebulebis arsebobis SemTxve-
vaSic, mas unda warmoedgina mopasuxis marTlsawinaaRmdego qmedebasa da mosarCe-
lis avadmyofobas Soris adekvaturi mizezobrivi kavSiris arsebobis damadastu-
rebeli mtkicebulebac.

sasamarTlos miTiTebiT, im viTarebaSi, rodesac pacients aReniSneboda sxvadas-
xvagvari Civili, mxolod pacientis axsna-ganmarteba, rom mtanjveli, gausaZlisi
tkivili, romliTac itanjeboda, gamowveuli iyo sxeulSi stentis CadgmiT, sakma-
risi ar aris.

sasamarTlos daskvniT, mxolod Sesabamisi winapirobebis dadgenilad miCnevis Sem-
TxvevaSia sarCeli warmatebuli. gansaxilvel SemTxvevaSi, ki mosarCelem ver daa-
dastura, rom gausaZlisi tkivili, rogorc amas Tavad aRniSnavs, gamowveuli iyo
mopasuxe klinikis mkurnalobiT _ stentis Cadgmis xangrZlivobiT.

8.1.3.

gamoyenebuli normebi: ssk-is 992-e, 998-e, 408.1-e, 408.2-e, 409-e muxlebi.

ganmartebebi: solidaruli valdebulebis safuZvelia valdebulebis sag-
nis, konkretul SemTxvevaSi _ miyenebuli zianis ganuyofloba.

gadawyvetilebis Sedegi: deliqturi valdebulebidan sarCos dakisrebis
Sesaxeb dazaralebulis sarCeli dakmayofilda, mopasuxeebs solidarulad
daekisraT sarCos gadaxda.

118  sus gadawyvetileba, 11 maisi, 2018, #as-111-111-2018.
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sakasacio sasamarTlos SefasebiT, mosarCelis sasargeblod janmrTelobisaTvis
miyenebuli zianis anazRaureba mZRolis, myidvelis-qvekontraqtorisa da indme-
warmis _ gamyidvelis garda, damkveTsa da kontraqtorsac ekisrebaT. rogorc saq-
mis masalebiT dasturdeba, mosarCele saxelSekrulebo urTierTobaSi imyofebo-
da damkveTTan, xelSekrulebis Tanaxmad, damkveTi valdebuli iyo, Semsrulebli-
saTvis samuSaoTa Sesasruleblad aucilebeli pirobebi Seeqmna, Semsrulebeli ki
_ samSeneblo moedanze damkveTis mier miTiTebul sxvadasxva teqnikur da fizi-
kur samuSaoebs Seasrulebda. miTiTebuli xelSekrulebiT, movaleobis Sesrule-
bisas, mosarCele samSeneblo moedanze ganTavsebul xaraCoze imyofeboda, swo-
red am dros, SemTxvevisas, mosarCele dazianda.

aRniSnulidan gamomdinare, sakasacio sasamarTlom daaskvna, rom zianSi  wvlili
damkveTsac da kontraqtorsac miuZRviT, radgan isini valdebuli iyvnen, mosar-
Celis usafrTxoeba daecvaT. sakasacio sasamarTlom miiCnia, rom mopasuxeTa mier
valdebulebebis jerovnad Sesrulebis SemTxvevaSi, SesaZlebeli iqneboda mosar-
CelisaTvis miyenebuli zianis Tavidan acileba (ssk-is 408.2-e muxli). mocemul Sem-
TxvevaSi _ mosarCelis moTxovna gamomdinareobs ssk-is 992-e, 998-e, 408.1-e, 408.2-
e, 409-e muxlebidan, Sesabamisad, sakasacio sasamarTlom miiCnia, rom deliqturi
valdebulebidan gamomdinare, mosarCelis moTxovna mopasuxeebisaTvis solida-
rulad, yovelTviuri sarCos gadaxdis dakisrebis nawilSi dasabuTebulia da ga-
dawyvetilebiT sarCeli am nawilSi daakmayofila.119

8.1.4.

gamoyenebuli normebi: ssk-is 992-e, 409-e da 412-e muxlebi.

ganmartebebi: rodesac zianis fuladi anazRaureba warmoadgens davis sa-
gans, Tavad zianis faqtidan gamomdinare, gamoiricxeba pirvandeli mdgoma-
reobis aRdgenis SesaZlebloba (408.1), amasTan, ziani winaswar savaraudo unda
iyos nebismieri saSualo windaxeduli adamianisaTvis.

gadawyvetilebis Sedegi: sarCeli uaryofil iqna, im safuZvliT, rom mo-
sarCelem saTanado mtkicebulebebis wardgeniT ver daamtkica mopasuxis mi-
er garemosaTvis zianis miyenebis faqti.

deliqturi kanonismieri valdebulebiTi urTierTobidan gamomdinare davaSi mo-
sarCele mopasuxes (sawarmos) edaveba garemosaTvis miyenebuli zianis fulad anaz-
Raurebas ssk-is 992-e, 409-e da 412-e muxlebis safuZvelze. sakasacio sasamarTlom
gaauqma saapelacio sasamarTlos ganCineba sarCelis dakmayofilebis Sesaxeb saqa-
laqo sasamarTlos gadawyvetilebis ZalaSi datovebis Sesaxeb da, axali gadawyve-
tilebiT, sarCeli uaryo im safuZvliT, rom mosarCelem saTanado mtkicebulebe-
bis wardgeniT ver daamtkica mopasuxis mier garemosaTvis zianis miyenebis faq-
ti120 (sssk-is 393-e muxlis me-2 nawilis „g“ qvepunqti, me-3 nawili da 394-e muxlis
„e“ qvepunqti).

sakasacio palatam miiCnia, rom xandazmulobis gamo administraciuli samarTal-
darRvevis saqmiswarmoebis Sewyvetis Taobaze sasamarTlos dadgenileba safuZ-

119  sus gadawyvetileba, 18 ivlisi, 2018, #as-1423-1343-2017.
120  sus gadawyvetileba, 5 aprili, 2019, #as-522-499-2016.
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vels aclis samarTaldarRvevis oqmSi gadmocemul garemoebebs, sxva raime pirda-
piri mtkicebuleba imisa, rom neSompalis (miwis humusovani fenis) moxsniT gare-
mos ziani uSualod mopasuxem miayena, mosarCeles ar warudgenia. sasamarTlom aR-
niSna, rom, sssk-is 102-e muxlis me-3 nawilis Tanaxmad, amgvarad ver iqneba ganxi-
luli verc zianis gaangariSebis uwyisi da verc saapelacio sasamarTlos mier da-
kiTxuli specialistis ganmarteba, romlebic Sedegis mxolod konstataciaa da ar
asaxavs utyuar informacias qmedebis mopasuxis mier ganxorcielebasa da am qme-
debasa da garemosaTvis miyenebul zians Soris mizezobriv kavSirze.

8.1.5.

gamoyenebuli normebi: ssk-is 992-e, 998-e, 408 da 409 muxlebi, „dazRvevis Se-
saxeb“ saqarTvelos kanonis 333-e muxlis mexuTe punqti.

ganmarteba: Tu mopasuxeebi mzRvevelTan dakavSirebuli pirebi arian, maSin
davis mosawesrigeblad unda iqnes gamoyenebuli ara garigebis baTilobis zo-
gadi normebi (ssk-is 56-e an 54-e muxlebi), aramed specialuri norma _ „dazRve-
vis Sesaxeb“ saqarTvelos kanonis 333-e muxlis mexuTe punqti.

dabrunebis safuZveli: saapelacio sasamarTlom yovelmxrivad, srulad da
obieqturad ar gamoikvlia da saTanadod ar Seafasa saqmisaTvis mniSvnelo-
bis mqone faqtebi, rasac Sedegad mohyva sarCelis usafuZvlobis Taobaze aras-
wori samarTlebrivi daskvna.

mzRvevelsa (mosarCele) da sawarmos (pirveli mopasuxe) Soris gaformebuli xel-
SekrulebiT mopasuxe iRebda valdebulebas, uzrunveleyo mosarCelis mier sa-
xelmwifo sadazRvevo programis farglebSi dazRveuli pirebis samedicino mom-
saxureba. mosarCelis moTxovnas warmoadgenda mopasuxeTaTvis (sawarmo, sawar-
mos damfuZnebeli, sawarmos direqtori, sawarmos marketingis menejeri da finan-
suri menejeri) miyenebuli zianis solidarulad dakisreba. saqalaqo sasamarTlos
gadawyvetilebiT, romelic ucvlelad datova saapelacio sasamarTlom, sarCeli
uaryofil iqna. sakasacio sasamarTlom gaauqma saapelacio sasamarTlos ganCineba
da saqme xelaxali ganxilvis mizniT imave sasamarTlos daubruna,121 im safuZvliT,
rom saapelacio sasamarTlom yovelmxrivad, srulad da obieqturad ar gamo-
ikvlia da saTanadod ar Seafasa saqmisaTvis mniSvnelobis mqone faqtebi (sssk-
is 105-e muxlis meore nawili), rasac Sedegad mohyva sarCelis usafuZvlobis
Taobaze araswori samarTlebrivi daskvna.

sakasacio sasamarTlom miuTiTa, rom sasamarTlos unda Seefasebina moTxovnis gan-
mapirobebeli yvela samarTlebrivi winapirobebi, kerZod: „dazRvevis Sesaxeb“ sa-
qarTvelos kanonidan gamomdinare, warmoadgendnen Tu ara mopasuxeebi mzRvevel-
Tan dakavSirebul pirebs. sasamarTlom aRniSna, rom saqarTvelos erovnuli ban-
kis prezidentis 2010 wlis 11 oqtombris #126/01 brZanebiT damtkicebuli „mzRve-
velis iZulebiTi administraciis, likvidaciisa da gakotrebis saqmiswarmoebis we-
sis 3.`a“ punqtis mixedviT, mzRvevelTan dakavSirebuli piria: mzRvevelis admi-
nistratori, aqcioneri, maTTan naTesauri kavSiris mqone is pirebi, romlebic, sa-
qarTvelos samoqalaqo kodeqsis Tanaxmad, kanonismier memkvidreTa wridan I da II
rigSi iricxebian, mzRvevelis TanamSromeli, im sawarmos mmarTveli organos wev-

121  sus ganCineba, 7 marti, 2016, #as-884-834-2015.
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ri, romelic pirdapir an arapirdapir flobs mzRvevelis mniSvnelovan wils an
maTTan saqmiani interesebiT dakavSirebuli pirebi~; sasamarTlom miuTiTa, rom
xelSekrulebebis gaformebis momentisaTvis pirveli mopasuxis 100% wilis mflo-
beli iyo mesame mopasuxe, xolo direqtori ki _ meore mopasuxe, imavdroulad me-
same mopasuxe iyo mosarCelis marketingis menejeri, xolo meore mopasuxe ki _
finansuri menejeri. saapelacio palatam samarTlebrivad arasworad ganmarta
mzRvevelTan dakavSirebuli piri, roca daeyrdno sagadasaxado kodeqsiT gansaz-
Rvrul samarTlebriv terminebs. unda dafuZneboda mzRvevelis iZulebiTi admi-
nistraciis, likvidaciisa da gakotrebis saqmiswarmoebis wesis zemoaRniSnul gan-
martebas da ise gamoetana Sesabamisi daskvnebi. aqedan gamomdinare, sakasacio pa-
latam gaiziara kasaciis pretenzia imasTan dakavSirebiT, rom mopasuxeebi warmo-
adgendnen mosarCelesTan dakavSirebul pirebs. mesame mopasuxe iyo mosarCelis
yofili direqtoris da, xolo meore mopasuxe _ mosarCelis yofili direqtoris
dis qmari. garda amisa, meore mopasuxe, mosarCelesTan muSaobda finansur meneje-
rad, xolo mesame mopasuxe _ marketingis menejerad.

sakasacio sasamarTlom aRniSna, rom „dazRvevis Sesaxeb“ saqarTvelos kanonis 333-e
muxlis mexuTe punqtis mixedviT: mzRvevelis gakotrebis mmarTveli uflebamo-
silia, sasamarTloSi sarCelis SetaniT sadavo gaxados mzRvevelis administra-
toris mier droebiTi administratoris, likvidatoris an gakotrebis mmarTvelis
daniSvnamde 12 TviT adre ganxorcielebuli qmedeba an garigeba da moiTxovos misi
baTiloba, Tu aRniSnulis Sedegad mzRvevelTan dakavSirebulma pirebma am mzRve-
velis xarjze miiRes qonebrivi sargebeli an isargebles raime upiratesobiT, pri-
vilegiiT an SeRavaTiT, ramac gamoiwvia mzRvevelisaTvis (misi kreditorebisaT-
vis) zianis miyeneba“. miTiTebuli specialuri normis danawesidan gamomdinare, ga-
kotrebis mmarTvels ufleba hqonda, mis daniSvnamde 12 TviT adre dadebuli _
sadavo momsaxurebis xelSekrulebis baTiloba moeTxova.

sakasacio palatam ganmarta, Tu mopasuxeebi mzRvevelTan dakavSirebuli pirebi
arian, maSin davis mosawesrigeblad unda iqnes gamoyenebuli ara garigebis baTi-
lobis zogadi normebi (ssk-is 56-e an 54-e muxlebi), aramed specialuri norma _
„dazRvevis Sesaxeb“ saqarTvelos kanonis 333-e muxlis mexuTe punqti. mopasuxee-
bis mier mzRvevelis xarjze qonebrivi sargeblis miReba an raime saxis upirateso-
biT, privilegiiT an SeRavaTiT sargebloba, rasac Sedegad mohyva mosarCelisaT-
vis zianis miyeneba, gamoiwvevs sadavo garigebis baTilobas.

sakasacio sasamarTlom saqmis xelaxla ganmxilvel sasamarTlos miuTiTa, rom mxa-
reTa Soris mtkicebis tvirTis sworad ganawilebiT gamoarkvios da saTanadod Se-
afasos sadavo xelSekrulebis SesrulebiT mopasuxeebma mzRvevelis xarjze ra
saxis qonebrivi sargebeli miiRes an xom ar isargebles raime upiratesobiT, privi-
legiiT an SeRavaTiT, dadebiT SemTxvevaSi, ras Seadgens maTi moqmedebiT mosar-
CelisaTvis miyenebuli qonebrivi ziani (ssk-is 992-e, 998-e, 408 da 409 muxlebi).

saapelacio sasamarTlos mier saapelacio saCivris xelaxla ganxilvisas ganCine-
biT saapelacio saCivari ar dakmayofilda. uaryofil iqna sarCelic. saapelacio
palatam sarCelis, saapelacio saCivris moTxovnis Sesabamisobis Sesamowmeblad
arsebiT samarTlebriv safuZvlad ar miiCnia „dazRvevis Sesaxeb“ saqarTvelos ka-
noni, im safuZvliT, rom ar dasturdeboda  faqtobrivi garemoeba meore da mesame
mopasuxis mosarCelesTan imgvarad dakavSirebul pirad yofnis garemoeba, rac Se-
iZleboda safuZvlad dasdeboda maT pasuxismgeblobas.

saapelacio sasamarTlos miTiTebuli ganCineba kvlav gaasaCivra mosarCelem saka-
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sacio saCivriT.

sakasacio palatam miiCnia, rom faqtobrivi garemoebebis dadgenisa da, agreTve,
maTi samarTlebrivi Sefasebis nawilSi, warmodgenilia dasabuTebuli (dasaSvebi)
sakasacio pretenzia (sssk-is 393.3 muxli), rac gaxda gasaCivrebuli ganCinebis ga-
uqmebisa da saqmis imave sasamarTloSi xelaxla gansaxilvelad dabrunebis safuZ-
veli.122

sakasacio sasamarTlom miuTiTa saqarTvelos uzenaesi sasamarTlos samoqalaqo
saqmeTa palatis 2016 wlis 07 martis ganCinebaze, romlis Sesabamisad saapelacio
sasamarTlos sadavo garigebaTa baTilobis ganmapirobebel faqtorTa gamokvle-
visa da mopasuxeTaTvis solidarulad miyenebuli zianis, dakisrebis Sesaxeb moT-
xovnis marTlzomierebis Sesamowmeblad unda gamoekvlia da Seefasebina Sedegis
ganmapirobebeli yvela samarTlebrivi winapirobebi, xolo davis Taviseburebidan
gamomdinare (dava dakavSirebulia mzRvevlis gakotrebis saqmiswarmoebasTan), sa-
samarTlo valdebuli iyo, saqmis garemoebaTa dadgenis mizniT, araTu daekmayo-
filebina mosarCelis Suamdgomloba, aramed sakuTari iniciativiTac miemarTa sssk-
iT gaTvaliswinebuli RonisZiebebisaTvis (sssk-is 4.2. muxli) da, Tu am garemoebe-
bis dasadgenad specialuri codna iyo saWiro, daeniSna safinanso-sabuRaltro eq-
spertiza.

sakasacio sasamarTlos miTiTebiT, saqmis masalebiT dadgenilia, rom saapelacio
sasamarTlom sarCelis moTxovnis uaryofas sakmaris safuZvlad daudo saqalaqo
sasamarTloSi mowmis saxiT dakiTxul pirTa _ pirveli mopasuxis TanamSromelTa _
Cvenebebi. sakasacio palatam miiCnia, rom im viTarebaSi, rodesac mosarCele sada-
vod miiCnevs garigebaTa namdvilobasa da misTvis miyenebuli zianis _ warmomSob
samarTlebriv safuZvlad swored sadavo garigebebs asaxelebs, saTanado gamok-
vlevasa da Sefasebas saWiroebs imgvari faqtobrivi garemoeba, rogoricaa _ sada-
vo garigebaTa gaformebis aucilebloba, misi gaformebis molodini Sedegobrivi
kuTxiT. Sesabamisad, sakasacio sasamarTlos miTiTebiT, sarCelis safuZvliano-
bis Sesamowmeblad, unda gairkves „dazRvevis Sesaxeb“ saqarTvelos kanonidan ga-
momdinare, warmoadgendnen Tu ara mopasuxeebi mzRvevelTan dakavSirebul pi-
rebs.

8.1.6.

gamoyenebuli normebi: ssk-is 992-e muxli, sssk-is 162.2-e, 169.4-e muxlebi.

ganmarteba: mxareTa procesualuri statusis gaTvaliswinebiT maTTvis mtki-
cebis gadaulaxavi standartis daweseba samoqalaqo saproceso kodeqsis nor-
matiuli nebiT nakarnaxebi ar aris.

dabrunebis dasabuTeba: gamoikveTa saproceso samarTlis normebis iseTi
darRveva, romlis Sedegad saqmeze araswori gadawyvetileba iqna gamotani-
li.

mxareebi davoben zeda sarTulidan Camomavali wyliT uZravi qonebis dazianebis
Sedegad warmoSobili valdebulebis arsebobaze. mopasuxem moTxovnis ganxorcie-
lebis Semwyveti Sedaveba im kuTxiT waradgina, rom, vinaidan eqspertizis daskvna-

122  sus ganCineba, 11 oqtomberi, 2017, #as-917-857-2017.
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Si ar aris dazustebuli, dazianeba ganpirobebulia Tu ara meore uZravi qonebidan
Camodinebuli wylis zemoqmedebis Sedegad da, raki zemoTa sarTulze sxva mesa-
kuTreTa uZravi qonebaa, mopasuxisaTvis zianis anazRaurebis dakisrebis samar-
Tlebrivi safuZveli ar arsebobs. saapelacio sasamarTlom sarCeli uaryo Semdegi
dasabuTebiT, mosarCelem im garemoebis dasadastureblad, rom pirveli uZravi
qonebis dazianeba ganpirobebulia konkretulad meore uZravi qonebidan Camodi-
nebuli wyliT, axsna-ganmartebis garda, sxva mtkicebuleba ver waradgina.

sakasacio sasamarTlom mosarCelis sakasacio saCivris safuZvelze gaauqma ra saa-
pelacio sasamarTlos gadawyvetileba da saqme daabruna xelaxla gansaxilvelad,123

miuTiTa, saqmis masalebis mixedviT, eqspertma gamoikvlia mxolod pirvel uZrav
qonebaSi arsebuli obieqtebi imgvarad, rom zemoTa sarTulze mdebare uZravi
qoneba, saidanac SesaZloa, Camoedinebodes wyali, ar dauTvalierebia da ar
Seuswavlia, radgan amisaTvis saWiro iyo zemoT mcxovrebi mezoblis sacxov-
rebel saxlSi SeSveba, wylis milebis gaSiSvleba da zusti mizezebis dadgena,
eqsperti ki, meore uZrav qonebis damqiraveblebma binaSi ar SeuSves.

sakasacio palatam ganmarta, rom zianis mimyeneblis marTlsawinaaRmdego qmede-
basa da zians Soris mizezobrivi kavSiris arseboba, rogorc deliqturi pasuxis-
mgeblobis dadgomis savaldebulo piroba aSkaraa maSin, Tu ziani iyo zianis mimye-
neblis moqmedebis (umoqmedobis) pirdapiri da gardauvali Sedegi. imavdroulad,
gasaTvaliswinebelia mxareTa Soris _ rogorc mtkicebis tvirTis ganawilebis sap-
roceso samarTlebrivi Sedegi.

gasaCivrebuli gadawyvetilebiT mxareTa Soris mtkicebis tvirTi (sssk-is 102-e
muxli) imgvarad iqna ganawilebuli, rom mosarCeles daekisra 992-e muxliT gaTva-
liswinebuli yvela wanamZRvrebis arsebobis dadasturebis tvirTi, rac marTebu-
licaa, Tumca unda gaTvaliswindes, rom mxareTa procesualuri statusis gaT-
valiswinebiT maTTvis mtkicebis gadaulaxavi standartis daweseba samoqala-
qo saproceso kodeqsis normatiuli nebiT nakarnaxebi ar aris.

im viTarebaSi, rodesac dadgenilia, rom mosarCelis kuTvnili uZravi qoneba da-
zianebulia zemoTa sarTulidan Casuli wylis nakadis Sedegad, Tumca eqsperti-
zis daskvna ar Seicavs pasuxs, wyali marTlac mopasuxis kuTvnili uZravi qonebi-
dan Cavida, radgan, rogorc eqsperti aRniSnavs, amisaTvis saWiroa zemoTa mezob-
lis sacxovrebel saxlSi SeSveba da saapelacio sasamarTlos miTiTeba, rom mizez-
Sedegobrivi kavSirisa da, maSasadame, sk-is 992-e muxliT gaTvaliswinebuli erT-
erTi wanamZRvris arsebobis mtkicebis valdebuleba mosarCelem ver Seasrula, sa-
kasacio sasamarTlom mizanSeuwonlad miiCnia.

sakasacio palatis mosazrebiT, es swored, is SemTxvevaa, rodesac saqmisaTvis
mniSvnelobis mqone sadavo sakiTxis gadasawyvetad aucilebelia saeqsperto
kvlevis arseboba da mxolod amis Semdeg _ sarCelis warmatebulobisa Tu, pi-
riqiT, warumateblobis Sesaxeb sakiTxis gadawyveta (ssk-is 162-e muxlis me-2
nawili). aqve gasaTvaliswinebelia mopasuxis uZravi qonebis daTvalierebis auci-
leblobis Sesaxeb miRebuli eqspertis axsna-ganmartebaSi miTiTebuli pozicia,
romlis SesaZlo Sedegebi wesrigdeba sssk-is 169-e muxlis normatiuli danawesiT
da, sabolood, aisaxeba mtkicebis tvirTis trasformirebaSic (sssk-is 169-e mux-
lis me-4 nawili).

123  sus ganCineba, 12 dekemberi, 2016,  #as-915-881-2016.
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8.1.7.

gamoyenebuli normebi: ssk-is 183-e, 185-e, 312-e, 170-e, 172-e, 992-e, 998-e, 408-e
muxlebi.

ganmarteba:

a. qonebis SeZenisas sawarmos keTilsindisierebaze gavlenas ver moaxdens am
sawarmos wilis nasyidobis xelSekruleba da wilis SemZenis keTilsindisie-
reba nasyidobis obieqtis mimarT;

b. iuridiuli piris samarTlebrivi arsis gaTvaliswinebiT, misi garigebauna-
rianoba da am garigebis samarTlebrivi Sedegebisadmi damokidebuleba ab-
soluturad efuZneba mis mmarTvelobiTi uflebamosilebebiT aRWurvil
pirTa keTilsindisierebas, Sesabamisad, garigebis safuZvelze iuridiuli
piris mier qonebaze sakuTrebis uflebis mopoveba, miT ufro, Tuki arse-
bobs uflebis nakli, SesaZloa, damokidebuli iyos swored iuridiuli pi-
ris mmarTvelobiTi funqciebiT aRWurvil pirTa subieqtur damokidebu-
lebaze uflebis SesaZlo xarvezTan mimarTebiT (keTilsindisiereba);

g. qonebis SeZenisas sawarmos keTilsindisierebaze gavlenas ver moaxdens am
sawarmos wilis nasyidobis xelSekruleba da wilis SemZenis keTilsindisie-
reba nasyidobis obieqtis mimarT;

d. samoqalaqo garigebaTa mimarT moqmedebs namdvilobis prezumfcia, Sesaba-
misad, piri, romelic uflebis naklsa Tu samarTlebrivi urTierTobis arar-
sebobaze apelirebs, valdebulia, miuTiTos imgvar faqtebze da waradgi-
nos imgvari mtkicebulebebi, romelTa individualuri da/an erToblivi Ses-
wavla minimum Searyevda sadavo samarTalurTierTobis marTlzomierebis
prezumfcias, amis Semdgom ki, mtkiceba imisa, rom qonebrivi mimoqceva mar-
Tlzomieri iyo, ekisreba mopasuxes (qonebis SemZens);

e. aramarTlzomierad gasxvisebuli qonebis (sakuTrebis uflebis) dabrune-
bisas moTxovnis damfuZnebel normas SesaZloa, ssk-is 992-e, 998-e, 408-e (1)
muxlebi an amave kodeqsis 170-e da 172-e muxlebi warmoadgendes, Tuki dad-
gindeba, rom mosarCeles sakuTrebis ufleba ar daukargavs, aRniSnul moT-
xovnaze, rogorc absolutur uflebaze, xandazmulobis vada ar gavrcel-
deba;

v. Tu mesakuTres nivTTan samarTlebrivi kavSiri _ sakuTreba ar daukargavs,
nivTis vindicirebis absoluturi moTxovna ganxorcielebadia.

dabrunebis safuZveli: sssk-is 394-e muxlis „e1“ qvepunqti.

mewarmeebs Soris davaSi mosarCelem moiTxova uZrav qonebaze mopasuxis sakuTre-
bis uflebis gauqmeba, am qonebis mosarCelis erTpirovnul sakuTrebad aRiareba
da misi mopasuxis ukanono mflobelobidan gamoTxova. qveda instanciis sasamar-
Tloebma sarCeli uaryves. sakasacio sasamarTlom miiCnia, rom arsebobs gasaCivre-
buli ganCinebis sssk-is 394-e muxlis „e1“ qvepunqtiT gaTvaliswinebuli gauqmebis
winapirobebi, gaauqma da saqme xelaxla gansaxilvelad daabruna imave sasamarTlo-
Si.124

124  sus ganCineba, 28 Tebervali, 2018, #as-28-25-2017.
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sakasacio sasamarTlom Seafasa ra mosarCelisaTvis sadavo qonebis dabrunebis mar-
Tlzomiereba, Seamowma qonebaze ganxorcielebuli tranzaqciebi Seesabameba Tu
ara kanonis moTxovnebs, ris Sedegadac mosarCelem dakarga masze sakuTrebis uf-
leba, Tu uZravi nivTis marTlsawinaaRmdego (mesakuTris nebis sawinaaRmdego) gas-
xvisebis gamo mas, rogorc nivTis mesakuTres, kvlav hqonda misi mopasuxisagan ga-
moTxovis ufleba. sakasacio sasamarTlom aRniSna, rom saapelacio palatam sarCe-
lis safuZvlianoba ZiriTadad qonebis bolo SemZenis keTilsindisierebaze day-
rdnobiT uaryo (sk-is 183-e, 185-e da 312-e muxlebi) da ganmarta, rom reestris
Canaweris sisrulisa da utyuarobis prezumfciidan gamomdinare, sasamarTlos un-
da Seemowmebina ndobis rogori standartiT sargeblobda registrirebuli mona-
cemebi, aseve _ SemZenis windaxedulobis farglebi.

sakasacio sasamarTlom aRniSna, rom gansaxilveli davis farglebSi, upirvelesad,
unda Semowmdes sadavo qonebaze mosarCelis sakuTrebis uflebis arseboba, swo-
red am sakiTxis gansazRvris Semdegaa samarTlebrivad gamarTlebuli Sesageblis
safuZvlianobis kvleva. imis gasarkvevad, mosarCelis mflobelobis arealidan sa-
davo qonebis gasvliT man dakarga Tu ara masze ufleba, unda Semowmdes sarCelSi
miTiTebuli garemoebebi da am sakiTxis uaryofiTad gadawyvetis SemTxvevaSia ga-
marTlebuli naklis mqone nebis mimarT mopasuxis subieqturi damokidebulebis
(keTilsindisierebis) Sefaseba. palatam miuTiTa, rom am kuTxiT saapelacio sasa-
marTlos ganCineba ar Seicavs samarTlebriv dasabuTebas sasarCelo moTxovnis
maregulirebeli normebis Taobaze, aramed masSi gadmocemulia mxolod mopasu-
xis mier arCeuli Tavdacvis materialursamarTlebrivi saSualebis vargisianoba,
anu saapelacio sasamarTlom SesagebelSi gadmocemuli faqtebis Sefasebis
gziT imgvarad uaryo sasarCelo moTxovna, rom igi formalursamarTlebrivi
TvalsazrisiTac ar Seuswavlia.

saapelacio palatis daskvniT, sarCelis warumateblobis ganmapirobebeli erT-erTi
faqtoria is, rom samewarmeosamarTlebrivad qonebis SemZenad mewarme subieqti
miiCneva da ara misi partniori, Tumca SemZenis keTilsindisierebis kvlevis kuT-
xiT uaRresad didi mniSvneloba aqvs partniorTa keTilsindisierebas, rodesac
isini kompaniaSi wilis SesaZenad Tanxas ixdian, maT mier garigebis dadebasa da ga-
rigebis Sinaarss, maT Soris, wilis Rirebulebas mniSvnelovanwilad sazogadoebis
qoneba gansazRvravs. sasamarTlom miiCnia, rom ar dasturdeboda mopasuxe sawar-
mos damfuZnebeli (partniori) sawarmoebis arakeTilsindisiereba mopasuxe sawar-
moSi wilis SeZenis mimarT, iseve, rogorc maTi raimenairi formiT kavSiri sarCel-
sa da saapelacio saCivarSi miTiTebul subieqtTa mxridan ganxorcielebul ara-
marTlzomier qmedebasTan.

sakasacio palatam uaryo gasaCivrebuli ganCinebis msjeloba, mopasuxis partni-
orTa keTilsindisierebaze, ramdenadac, samive partnioris SenaZeni mopasuxe
kompaniaSi wili da ara kompaniis qonebaa da sakuTrebis damoukidebel obi-
eqts warmoadgens am wilze ufleba, romlis namdviloba arc sarCeliTaa Sedave-
buli da arc davis sagania.

sakasacio sasamarTlom ganmarta, rom davis subieqtTa specifikidan gamomdinare,
SemZenis keTilsindisierebis sakiTxis Sefasebisas erTmaneTisagan unda gaimij-
nos fizikuri da iuridiuli piris obieqturi SesaZlebloba, icodes an ar icodes
registrirebuli uflebis xarvezis, aseve, qonebaze sawarmos sakuTrebis uflebi-
sa da misi damoukideblobis Sesaxeb am sawarmoSi partnioris qonebrivi uflebebi-
sagan (partnioris mier sawarmos wilis SeZenisas ra warmoadgens partnioris sa-
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kuTrebis obieqts da partnioris cvlileba aqcevs Tu ara xarveziani sakuTrebis
mimarT sawarmos keTilsindisierad). ssk-is 24-e muxlSi mocemuli iuridiuli pi-
ris legaluri definiciidan gamomdinareobs daskvna, rom am tipis korporaciuli
gaerTianeba aris xelovnuri warmonaqmni, romelsac marTlwesrigi bunebiTi piris
Tvisebebs sZens da, amdenad, samarTalsubieqtad miiCnevs da romelic asociaciis
konstituciur safuZvels emyareba. normaSi klasificirebuli iuridiuli piris
niSnebidan mniSvnelovania, yuradReba gamaxvildes mis garigebaunarianobaze, ram-
denadac es ukanaskneli swored aRniSnulis meSveobiT monawileobs samoqalaqo
brunvaSi da debs garigebebs, Tumca, iuridiuli piris samarTlebrivi arsis gaT-
valiswinebiT, misi garigebaunarianoba da am garigebis samarTlebrivi Sede-
gebisadmi damokidebuleba absoluturad efuZneba mis mmarTvelobiTi ufle-
bamosilebebiT aRWurvil pirTa keTilsindisierebas, amgvarad ki, gvevline-
bian, pirvel rigSi, xelmZRvanelobiTi/warmomadgenlobiTi uflebamosile-
biT aRWurvili pirebi _ direqtorebi, partniorebi, Sesabamisad, unda iTqvas,
rom garigebis safuZvelze iuridiuli piris mier qonebaze sakuTrebis ufle-
bis mopoveba, miT ufro, Tuki arsebobs uflebis nakli, SesaZloa, damokidebu-
li iyos swored iuridiuli piris mmarTvelobiTi funqciebiT aRWurvil pir-
Ta subieqtur damokidebulebaze uflebis SesaZlo xarvezTan mimarTebiT (ke-
Tilsindisiereba). rac Seexeba qonebriv uflebebs, iuridiuli piris definicia
moicavs mis unarsac, hqondes sakuTari qoneba. iuridiuli pirisaTvis damaxasia-
Tebeli es elementi sanivTo samarTals ganekuTvneba. mas, rogorc normatiul cne-
bas, ganamtkicebs ssk-is 147-e muxli.

sabolood, sakasacio palatam daaskvna, rom keTilsindisieri partnioris mier
sawarmoSi wilis SeZena am sawarmos tranzaqciis ganxorcielebamde xarvezia-
ni nebis safuZvelze SeZenili qonebis namdvil mesakuTred ver aqcevs, anu par-
tnioris cvlileba, romelic wils marTlzomierad SeiZens, sawarmos keTil-
sindisierebis gansazRvris instrumentad ar SeiZleba iqnes gamoyenebuli, rad-
ganac gadamwyvetia Tavad sawarmos mier qonebaze sakuTrebis warmoSobis dros
arsebuli mmarTvelobiTi uflebamosilebebiT aRWurvil pirTa keTilsindi-
sierebis sakiTxi anu, sakasacio palatis ganmartebiT, qonebis SeZenisas sa-
warmos keTilsindisierebaze gavlenas ver moaxdens am sawarmos wilis nasyi-
dobis xelSekruleba da wilis SemZenis keTilsindisiereba nasyidobis obieq-
tis mimarT. aRniSnuli sakiTxi saapelacio sasamarTlos ar Seufasebia.

sakasacio sasamarTlom aseve aRniSna, rom im pirobebSi, rodesac mosarCele sada-
vod xdis sabanko dawesebulebis moqmedebis marTlzomierebas qonebriv tran-
zaqciebSi, Semowmebas eqvemdebareba mosarCelis mier miTiTebuli faqtebi da war-
dgenili mtkicebulebebi xom ar qmnis daskvnis safuZvels, rom bankma (uflebamo-
sili pirebis meSveobiT) icoda registrirebuli uflebis SesaZlo xarvezis Sesa-
xeb. mxolod is faqti, rom sasesxo urTierTobis uzrunvelsayofad iqna qone-
ba gamoyenebuli, aseve, bankma igi auqcionze SeiZina, SemZens ver aqcevs ke-
Tilsindisierad, Tuki ar dadginda bankis xelmZRvanelobiTi/warmomadgen-
lobiTi uflebamosilebis mqone pirebis uflebis xarvezis Taobaze informi-
reba. am nawilSi gasaCivrebuli ganCineba araTu mtkicebulebaTa kvlevas, aramed
formalur Sefasebasac ar Seicavs.

mtkicebis tvirTTan dakavSirebiT, sakasacio sasamarTlom ganmarta, rom samoqa-
laqo garigebaTa mimarT moqmedebs namdvilobis prezumfcia, Sesabamisad, piri,
romelic uflebis naklsa Tu samarTlebrivi urTierTobis ararsebobaze apeli-
rebs, sssk-is 102-e muxlis Sesabamisad, valdebulia, miuTiTos imgvar faqtebze da
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waradginos imgvari mtkicebulebebi, romelTa individualuri da/an erToblivi
Seswavla minimum Searyevda sadavo samarTalurTierTobis marTlzomierebis pre-
zumfcias, amis Semdgom ki, mtkiceba imisa, rom qonebrivi mimoqceva marTlzomieri
iyo, ekisreba mopasuxes (qonebis SemZens).

sakasacio sasamarTlom aRniSna, rom pirveli instanciis sasamarTlom daadgina da
arc saapelacio sasamarTlos ar uaruyvia is garemoeba, rom qoneba Tavdapirvelad
aramarTlzomierad gasxvisda, kerZod, mosarCele kompaniis xelmZRvanelobiTi da
warmomadgenlobiTi uflebamosilebis mqone pirebi damnaSaved iqnen cnobili. ga-
naCenis Tanaxmad, qonebis gasxvisebis faqti kvalificirebulia miTvisebad. sawi-
naaRmdego mtkicebulebis ararsebobis pirobebSi dasturdeba, rom xsenebuli pi-
rebi moqmedebdnen aramarTlzomierad, sawarmosaTvis qonebrivi zianis miyenebis
mizniT. sakasacio palatam miiCnia, rom qonebis aramarTlzomierad gasxvisebis faq-
ti deliqturi valdebulebis winapirobas warmoSobs (ssk-is 992-e muxli), rome-
lic ganxorcielebulia ramdenime piris mier erTdroulad (ssk-is 998-e muxli).
rac Seexeba qonebis Semdgom mimoqcevas, mas marTlsawinaaRmdegod miiCnevs mo-
sarCelec. am faqtis samtkiceblad saqmeSi warmodgenilia sisxlis samarTlis saq-
mis masalebi, qonebaze yadaRis moxsnis Taobaze sagamoZiebo organos Suamdgom-
lobebi, prokuraturis Suamdgomlobebis dakmayofilebis Sesaxeb sisxlis samar-
Tlis saqmeTa kolegiis dadgenilebebi, romlebic aseve dasaSvebi werilobiTi mtki-
cebulebebia. swored maTi analiziT unda gamoirkves qonebis Semdgomi gasxvisebis
marTlzomiereba, am mxriv sasamarTlom Sefasebis gareSe datova rogorc saqmeSi
wardgenili zemoaRniSnuli mtkicebulebebi, ise _ mosarCelis miTiTeba movlene-
bis ganviTarebis qronologiasTan mimarTebiT, aseve _ sasamarTlo sxdomaze da-
kiTxul mowmeTa Cvenebebi, romlebic, sakasacio palatis SefasebiT, sssk-is 102.2.-
e muxlis Tanaxmad, arsebiTia mtkicebis saganSi Semavali garemoebis dasadastu-
reblad.

mosarCelem miiCnia, rom mas sakuTreba ar daukargavs. arcerT momdevno SeZenas ar
mohyolia namdvili uflebis warmoSoba, Sesabamisad, mas SeuZlia, aranamdvili uf-
lebis safuZvelze qonebis mflobel mopasuxes mosTxovos misi dabruneba.

sakasacio palatam sasarCelo moTxovnis formalursamarTlebrivi safuZvliano-
bis Semowmebis Sedegad daaskvna, rom moTxovnis damfuZnebel normas, SesaZloa,
ssk-is 992-e, 998-e, 408-e (1) muxlebi an amave kodeqsis 170-e da 172-e muxlebi qmni-
des, ramdenadac, mxaris ganmartebebiT, dgindeba, rom davis mimarT interess qo-
nebis, rogorc sakuTrebis uflebis obieqtis, naturiT dabruneba warmoadgens.

moTxovnis xandazmulobis Sesaxeb mopasuxis Sedavebaze sakasacio sasamarTlom
aRniSna, rom ssk-is 130-e muxlis Tanaxmad, udavoa, rom mosarCelem uflebis dar-
Rvevis Taobaze Seityo qonebis pirveli ukanono gankargvisTanave da swored am
etapidan warmoeSva mas ssk-is 992-e, 998-e da 408-e muxlebiT gaTvaliswinebuli
zianis anazRaurebis moTxovna, aseve _ uflebis darRvevidan sarCelis Setanamde
gasulia kanoniT gansazRvruli moTxovnis iZulebiT ganxorcielebis vada, Tumca
es ver gaxdeba moTxovnis dakmayofilebaze uaris Tqmis safuZveli, Tuki saqmis
xelaxali ganxilvis Sedegad saapelacio palata daskvnas gamoitans, rom mosarCe-
les nivTTan samarTlebrivi kavSiri _ sakuTreba ar daukargavs. aseT SemTxvevaSi,
rogorc zemoT ukve aRiniSna, dasaSvebia moTxovnis vindicirebis gziT dakmayofi-
leba (ssk-is 170-e da 172-e muxlebi). vinaidan xandazmulobis sagani aris fardobi-
Ti da ara absoluturi ufleba, Sesabamisad, absolutur uflebaze xandazmuloba
ar unda gavrceldes.
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8.1.8.

gamoyenebuli normebi: ssk-is 992-e, 998-e, 408-e, 982-e, 1008-e, 130-e muxlebi.

ganmarteba:

a. partnioris sazogadoebasTan urTierTobis dasrulebas (ara aqvs mniSvne-
loba gasvliT, sakuTari wilis gasxvisebiT, gacvliTa Tu daTmobiT) ukav-
Sirdeba wesdebaSi cvlileba da reestrSi registracia, rac ganapirobebda
sanotaro wesiT damowmebis Taobaze kanonis moTxovnas;

b. erTi da imave partnioris erTdroulad sazogadoebidan gasvlaca da ga-
ricxvac dauSvebelia, ramdenadac gansxvavebulia maTi winapirobebi da pro-
cedura;

g. garicxva iwvevs garicxuli partnioris sakuTrebis uflebis dakargvas wil-
ze, ris gamoc sakuTrebis uflebis amgvari SezRudvis konstituciuroba
moiTxovs, rom partniori sazogadoebidan sasamarTlos gadawyvetilebis
safuZvelze gairicxos;

d. partnioris sazogadoebidan ukanono garicxva „mewarmeTa Sesaxeb“ saqar-
Tvelos kanonidan gamomdinare uflebis darRvevaa, magram im Sedegs, rom-
lis miRwevac mosarCeles surs, sazogadoebis wilis mesakuTred cnobas, iT-
valiswinebs ssk-is 992-e muxli. amdenad, xandazmulobisaTvis upiratesad
gamosayenebeli norma ssk-is 1008-e muxli iqneba;

e. Tu deliqturi samarTlidan gamomdinare moTxovna warumatebeli iqneba,
saapelacio palatam unda daadginos, vlindeba Tu ara ssk-is 982-e da 408.1
muxlebiT gansazRvruli winapirobaTa erToblioba, romlis samarTlebri-
vi Sedegi wilze sakuTrebis uflebis aRdgenaa;

v. garicxva iwvevs garicxuli partnioris sakuTrebis uflebis dakargvas wil-
ze, ris gamoc sakuTrebis uflebis amgvari SezRudvis konstituciuroba
moiTxovs, rom partniori sazogadoebidan sasamarTlos gadawyvetilebis
safuZvelze gairicxos.

dabrunebis dasabuTeba: saapelacio sasamarTlom samarTlebrivad araswo-
rad Seafasa mxareTa Soris arsebuli urTierTobebi da, Sesabamisad, arasrul-
yofilad daadgina am urTierTobidan gamomdinare moTxovnis faqtobrivi wa-
namZRvrebi, amasTan, arasworad gaanawila mxareebs Soris mtkicebis tvirTi
da ar gamoikvlia saqmis gadawyvetisTvis mniSvnelovani faqtobrivi garemoe-
bebi.

SezRuduli pasuxismgeblobis sazogadoebis partniorsa (yofili direqtori, mo-
sarCele) da sazogadoebasa da sazogadoebis partniorebs (mopasuxeebi) Soris da-
vis sagans sawarmos 20%-iani wilis mesakuTred cnoba warmoadgens. sarCeli efuZ-
neba im garemoebas, rom mopasuxeebma mosarCele Tavisi nebis sawinaaRmdegod gaiy-
vanes sazogadoebis partniorTa Semadgenlobidan, ris Taobazec misTvis ucnobi
iyo. mosarCelem mogvianebiT gaarkvia, rom igi gauricxavT sazogadoebis partnio-
robidan 1996 wlis 15 martis krebis #2 oqmiT, romelic gayalbebulia, mosarCele
krebas ar eswreboda, misTvis oqmi aravis gaucvnia da arc Tavisi xelmoweriT ar
daudasturebia misi Sinaarsi. qveda instanciis sasamarTloebma sarCeli uaryves,
sakasacio sasamarTlom mosarCelis sakasacio saCivris dakmayofilebiT gaauqma sa-



184 www.supremecourt.ge

apelacio sasamarTlos gasaCivrebuli ganCineba da saqme xelaxla gansaxilvelad
daabruna imave sasamarTloSi.125

sakasacio palatam miiCnia, rom saapelacio sasamarTlom samarTlebrivad araswo-
rad Seafasa mxareTa Soris arsebuli urTierTobebi da, Sesabamisad, arasrulyo-
filad daadgina am urTierTobidan gamomdinare moTxovnis faqtobrivi wanamZRvre-
bi, amasTan, arasworad gaanawila mxareebs Soris mtkicebis tvirTi da ar gamoik-
vlia saqmis gadawyvetisTvis mniSvnelovani faqtobrivi garemoebebi, ramac sabo-
lood araswori gadawyvetilebis miReba ganapiroba.

sakasacio sasamarTlos miTiTebiT, sarCeli isea uaryofili, rom gasaCivrebuli
ganCinebiT ar gansazRvrula moTxovnis damfuZnebeli norma/normebi da, Sesabami-
sad, normiT gaTvaliswinebuli Sedegis ganmapirobebeli winapirobebis ararsebo-
bis Taobaze arc dasabuTebas ar Seicavs. amasTan, saapelacio sasamarTlom ukriti-
kod, sarCelis dasabuTebulobis Semowmebis ugulebelyofiT, gaiziara mopasuxis
Sedaveba partnioris sazogadoebidan ara garicxvis, aramed gasvlis Taobaze. mtki-
cebulebebic Seafasa mxolod partnioris sazogadoebidan gasvlis WriliT maSin,
rodesac am mtkicebulebebiT sadavo garemoebebi ar mtkicdeboda.

sakasacio sasamarTlos azriT, saapelacio palatis daskvnebi urTierTgamomric-
xveli da araTanmimdevrulia, is, erTi mxriv, askvnis, rom sazogadoebidan gasuli
partnioris nebis gamovlenis safuZvelze danarCenma partniorebma miiRes gadaw-
yvetileba misi sazogadoebidan gayvanis Taobaze, xolo, meore mxriv, dadasture-
bulad miiCnevs, #2 partniorTa krebis oqmi, romliTac mosarCele gairicxa sazo-
gadoebidan, daedo safuZvlad registrirebul monacemebSi cvlilebis Setanas.

sakasacio sasamarTlom miuTiTa, rom erTi da imave partnioris erTdroulad sa-
zogadoebidan gasvlaca da garicxvac dauSvebelia, ramdenadac gansxvavebulia maTi
winapirobebi da procedura. palatam ganmarta, rom sazogadoebidan gasvla par-
tnioris erT-erTi mniSvnelovani uflebaa, romelic gulisxmobs partnioris neba-
yoflobiT gasvlas sazogadoebidan, xolo partnioris garicxva aris misi nebis sa-
winaaRmdego ukiduresi RonisZieba, rac dasaSvebia mxolod gansakuTrebul Sem-
TxvevaSi Sesabamisi samarTlebrivi winapirobebis ganxorcielebisas.

sakasacio palatam miiCnia, rom im samarTlebriv Sedegs, romlis miRwevac mosarCe-
les surs, sazogadoebis kapitalis 20% wilis mesakuTred cnoba, iTvaliswinebs
rogorc deliqturi samarTlis, ise _ usafuZvlo gamdidrebis normebi. vinaidan
kondiqciidan gamomdinare moTxovnebi subsidiuri xasiaTisaa, isini bolos mow-
mdeba, kerZod, Tu sxva samarTlebrivi safuZvliT sarCeli warumatebeli iqneba,
damatebiT mxolod amis Semdeg unda Semowmdes misi safuZvlianoba kondiqciuri
samarTlis normebis Sesabamisad. mocemul SemTxvevaSi, palatam miiCnia, rom, pir-
vel rigSi, sarCelis safuZvlianoba deliqturi normebis safuZvelze unda Semow-
mdes, kerZod, sarCelSi miTiTebuli faqtobrivi garemoebebis gaTvaliswinebiT,
moTxovnis safuZvlianoba saapelacio sasamarTlos ssk-is 992-e, 998-e da 408.1 mux-
lebze dayrdnobiT unda ekvlia da am normebiT gansazRvruli samarTlebrivi Se-
degis ganmapirobebeli faqtobrivi garemoebebi daedgina.

imis gaTvaliswinebiT, rom mosarCelis mtkicebiT, mopasuxeebma misi sakuTrebis
ufleba marTlsawinaaRmdegod xelyves gayalbebuli krebis oqmis safuZvelze, pa-
latam miiCnia, rom saapelacio sasamarTlom, pirvel rigSi, swored is unda ga-

125  sus ganCineba, 8 oqtomberi, 2018, #as-201-201-2018.
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moarkvios, kanoniT an dadgenili wesdebiT mowveuli iyo Tu ara mosarCele
sadavo krebaze, gaimarTa Tu ara es kreba saerTod, xolo Tu gaimarTa, miiRes
Tu ara partniorebma mosarCelis sazogadoebidan garicxvis gadawyvetileba.
am garemoebaTa damtkicebis tvirTi ki, sssk-is 102-e muxlis Sesabamisad, mopasu-
xes ekisreba.

palatam aRniSna, rom saapelacio palatas, garicxvis marTlzomierebis Sesamow-
meblad, pirvel rigSi, unda daedgina, daicva Tu ara mopasuxem is safexurebi, ro-
melic partnioris sazogadoebidan garicxvisaTvis im dros moqmedi „mewarmeTa Se-
saxeb“ saqarTvelos kanoniT, samoqalaqo kodeqsiTa da sasamarTlo praqtikiT iyo
dadgenili, kerZod: 1. saerTo krebis mier garicxvis Taobaze gadawyvetilebis mi-
Reba; 2. sazogadoebis mier sarCelis Setana sasamarTloSi, partnioris garicxvis
moTxovniT; 3. garicxvis materialuri safuZvlis arsebobis SemTxvevaSi, sasamar-
Tlos mier sarCelis dakmayofileba; 4. sasamarTlos gadawyvetilebis safuZvelze
uflebamosil organoSi sazogadoebis saregistracio monacemebSi cvlilebebis re-
gistracia. Sesabamisad, Tu saapelacio sasamarTlo daadgens, rom mosarCele mow-
veuli iyo krebaze, romelzedac misi garicxvis gadawyvetileba miiRes, sasamar-
Tlom unda imsjelos, sakmarisi iyo Tu ara krebis gadawyvetileba partnioris sa-
zogadoebidan gasaricxad, im pirobebSi, rodesac partnioris garicxvis Taobaze
sawarmos sarCeli ar aRuZravs sasamarTloSi.

sakasacio palatam miiCnia, rom swored partnioris garicxvis moTxovniT sazoga-
doebis mier aRZruli sarCelis safuZvelze unda daedgina sasamarTlos garicxvis
uflebis warmoSobis winapirobebi da, ssk-is 399-e muxliT, romelic iTvaliswinebs
mniSvnelovani safuZvlis arsebobisas, xangrZlivi saxelSekrulebosamarTlebri-
vi urTierTobis moSlis SesaZleblobas, ekvlia sazogadoebis mier am uflebis ga-
moyenebis marTlzomiereba. sasamarTlos unda daedgina partnioris mier sazoga-
doebis winaSe nakisri valdebulebis darRveva _ sazogadoebis miznis Selaxva, ris
Sedegadac SeuZlebeli xdeba partnioruli urTierTobis SenarCuneba; sazogado-
ebisTvis zianis miyeneba; pirvel da meore winapirobas Soris mizezobrivi kavSiris
arseboba. garicxvis Sesaxeb sasarCelo warmoebisas, sasamarTlo amowmebs, ramde-
nad keTilsindisierad gamoiyenes partniorebma garicxvis ufleba, xom ar iyo ma-
Ti gadawyvetileba motivirebuli partniorTa calkeuli jgufis piradi intere-
sebiT, piradi sargeblis an qonebrivi upiratesobis mosapoveblad. amasTan, sakasa-
cio sasamarTlos mosazrebiT, Tu saapelacio palata garicxvis procedurul wina-
pirobebs Sesrulebulad miiCnevda, mas krebis #2 oqmSi miTiTebuli garicxvis ma-
terialursamarTlebrivi winapirobebis saTanadooba da sakmarisoba miTiTebuli
wesiT unda Seemowmebina.

sakasacio sasamarTlom aRniSna, garda imisa, rom garicxva iwvevs garicxuli par-
tnioris sakuTrebis uflebis dakargvas wilze, ris gamoc sakuTrebis ufle-
bis amgvari SezRudvis konstituciuroba moiTxovs partnioris sazogadoe-
bidan sasamarTlos gadawyvetilebis safuZvelze garicxvas, sasamarTlo praq-
tikiTac dgindeba sazogadoebidan partnioris garicxvis mxolod sasarCelo war-
moebis gziT SesaZlebloba (garda Sesatanis Seutanlobisas, rodesac partnioris
garicxvas sasamarTlo gadawyvetileba ar sWirdeboda). partnioris sazogadoebas-
Tan urTierTobis dasrulebas (ara aqvs mniSvneloba gasvliT, Tavisi wilis gasxvi-
sebiT, gacvliTa Tu daTmobiT) ukavSirdeboda wesdebaSi cvlileba da reestrSi
registracia, rac ganapirobebda sanotaro wesiT damowmebis Taobaze kanonis moT-
xovnas.

sakasacio sasamarTlom aRniSna, rom saapelacio sasamarTlo, gasvlis winapirobe-
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bis Semowmebisas, Tu daadgens mosarCelis mier sazogadoebidan gasvlis nebis ga-
moxatvas, unda gamoikvlios, ssk-is 51-e muxlis danawesidan gamomdinare, miiRo
Tu ara krebam partnioris gasvlis Taobaze gadawyvetileba, rac saapelacio pala-
tam sazogadoebis #2 krebis oqmis Sinaarsis mixedviT unda gamoarkvios, kerZod,
ikiTxeba Tu ara masSi partnioris survilis Sesabamisad gadawyvetilebis miReba,
vinaidan arsebiTi isaa, partnioris sazogadoebasTan urTierTobis dasrulebis wi-
napiroba mosarCelis gancxadeba iyo Tu ara.

palatam ganmarta, rom deliqturi samarTlis normebis gamoyenebisas, moTxovnis
ganxorcielebis damabrkolebeli garemoeba ssk-is 1008-e muxliT dadgenili we-
siT unda Semowmdes, kerZod, partnioris sazogadoebidan ukanono garicxva
„mewarmeTa Sesaxeb“ saqarTvelos kanonidan gamomdinare uflebis darRvevaa,
magram im Sedegs, romlis miRwevac mosarCeles surs, sazogadoebis 20% wilis
mesakuTred cnobas, iTvaliswinebs ssk-is 992-e muxli. amdenad, mocemul Sem-
TxvevaSi, xandazmulobisaTvis upiratesad gamosayenebeli norma ssk-is 1008-
e muxli iqneba, misi specialurobidan gamomdinare „mewarmeTa Sesaxeb“ saqarTve-
los kanoniT dadgenil xandazmulobis vadasTan SedarebiT. sakiTxis amgvari ga-
dawyveta mizanSewonilia normaTa erTobliobis dacviTi funqciisa da miznebidan
gamomdinarec.

palatam aRniSna, rom sakasacio sasamarTlos mier dadgenili praqtika, romlis mi-
xedviTac partnioris garicxvis moTxovniT sawarmos mier aRZrul sarCelze gamo-
iyeneba „mewarmeTa Sesaxeb“ saqarTvelos kanonis me-15 muxliT dadgenili specia-
luri vada, gansxvavdeba mocemuli SemTxvevisagan, rac ganpirobebulia imiT, rom,
ufleba, romelic dairRva, samewarmeo samarTlidan gamomdinareobs, Tumca dar-
Rveuli uflebis aRdgenis moTxovnis samarTlebrivi safuZveli deliqturi sa-
marTlis normebia.

sakasacio palatam miuTiTa, rom ssk-is 1008-e muxli moTxovnis warmoSobis momen-
tis gansazRvris zogadi wesisagan gansxvavebul winapirobas ganamtkicebs da mxo-
lod pozitiur codnaze uTiTebs. im SemTxvevaSi, Tu sasamarTlo daadgens, rom
moTxovna warmoSobilia da ar Sewyvetila, man unda imsjelos ramdenad ganxorci-
elebadia is. xandazmulobis sakiTxis gadawyvetisas, saapelacio sasamarTlom un-
da gaiTvaliswinos, rom uflebis darRvevis dagvianebiT Setyobis Sesaxeb mtkice-
bis tvirTi uflebadarRveul pirs ekisreba. mocemul SemTxvevaSi, mosarCelis mtki-
cebiT, man 2008 wels Seityo misi sazogadoebidan garicxvis Taobaze, xolo im gare-
moebis damtkicebis tvirTi, rom mosarCelem uflebis darRvevis Taobaze 2008 wlam-
de Seityo, mopasuxes ekisreba.

sakasacio palatam miiCnia, rom xandazmulobis sakiTxis kvlevisas, saapelacio sa-
samarTlom Tanabari mopyrobis principis dacviT unda ganixilos da Seafasos ro-
gorc mopasuxis, ise _ mosarCelis mosazrebebi da argumentebi da mxolod amis
Semdeg gamoitanos samarTlebrivad dasabuTebuli daskvna moTxovnis xandazmu-
lobis Taobaze.

sakasacio palatam aqve miuTiTa, rom, marTalia, upiratesad gamosayenebeli moT-
xovnis samarTlebriv safuZvlad deliqturi samarTlis normebia miCneuli, mag-
ram, Tu saapelacio palata daadgens, rom deliqtidan gamomdinare moTxovna
aRar arsebobs misi xandazmulobis gamo da ganuxorcielebadia, sasamarTlom
rogorc moTxovnis warmoSoba, aseve _ misi ganxorcielebadoba kondiqciuri
samarTlis normebze dayrdnobiT unda Seamowmos, vinaidan, rogorc aRiniSna,
samarTlebrivi Sedegi _ wilze sakuTrebis uflebis aRdgena SesaZlebelia usa-



187www.supremecourt.ge

fuZvlo gamdidrebis normebiTac. usafuZvlo gamdidrebis institutis mimarT ki,
gamoiyeneba ssk-is 128-e muxlis mesame nawiliT dadgenili xandazmulobis saerTo
vada _ 10 weli.

palatis azriT, sasamarTlos aRniSnuli valdebuleba ganpirobebulia imiTac, rom
moTxovnis safuZvlis SerCevisas gasaTvaliswinebelia im mxaris samarTlebrivi in-
teresi, romlis uflebis dacvasac emsaxureba samarTlebrivi safuZvlis SerCeva.
aRniSnulidan gamomdinare, sasamarTlo valdebulia, sadavo SemTxvevis momwes-
rigebeli moTxovnis yvela safuZveli gamosayenebel normaTa upiratesobis gaT-
valiswinebiTa da maTi erTgvari rigiTobis mixedviT Seamowmos.

zemoT miTiTebulidan gamomdinare, palatam daaskvna, rom, Tu deliqturi sa-
marTlidan gamomdinare moTxovna warumatebeli iqneba, saapelacio palatam
unda daadginos, vlindeba Tu ara ssk-is 982-e da 408.1 muxlebiT gansazRvruli
winapirobaTa erToblioba, romlis samarTlebrivi Sedegi wilze sakuTrebis
uflebis aRdgenaa.

Sesabamisad, sakasacio sasamarTlos miTiTebiT, saapelacio sasamarTlom, saqmis
xelaxali ganxilvisas, mxareTa Soris sworad unda gaanawilos mtkicebis tvirTi,
srulyofilad gamoikvlios da obieqturad Seafasos rogorc sarCelsa da Sesage-
belSi miTiTebuli faqtobrivi safuZvlebi, ise _ maTi damadasturebeli mtkice-
bulebebi da ise miiRos gadawyvetileba.

8.1.9.

gamoyenebuli normebi: ssk-is 992-e muxli.

ganmarteba: adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konve-
ciis me-6 muxliT gaTvaliswinebuli samarTliani sasamarTlos uflebis rea-
lizeba umeteswilad damokidebulia da gulisxmobs sasamarTlos mier dasa-
buTebuli, mtkicebulebaTa Sejerebis safuZvelze miRebuli gadawyvetile-
bis miRebas.

dabrunebis safuZveli: gadawyvetileba iuridiulad dausabuTebelia (sssk-
is 393.3.-e, 394-e muxlis „e1“ qvepunqti).

mopasuxis (sawarmos) mier SemovliTi sarkinigzo xazis mSeneblobis gamo miwis nak-
veTis gaufasurebis Sedegad miyenebuli zianis anazRaurebis Sesaxeb fizikuri
piris sarCeli saapelacio sasamarTlom srulad daakmayofila. sakasacio palatam
aRniSna, rom mosarCelisaTvis zianis miyenebis nawilSi pirveli instanciis sasa-
marTlos gadawyvetileba mopasuxes ar gausaCivrebia, amitom sakasacio palatam
kasatoris pretenzia Seamowma ara zianis miyenebis (faqtobrivi garemoeba), aramed
zianis odenobis gansazRvris nawilSi. sakasacio sasamarTlos gansjiT, saqmis ga-
remoebebi saproceso normebis iseTi darRveviTaa dadgenili, rom am darRvevebis
Sedegad saqmeze araswori gadawyvetileba iqna gamotanili da saWiroa mtkicebu-
lebaTa damatebiTi gamokvleva, Sesabamisad, gaauqma gasaCivrebuli gadawyveti-
leba da saqme xelaxla gansaxilvelad daabruna imave sasamarTloSi.126

sakasacio sasamarTlom, imis gaTvaliswinebiT, rom saapelacio sasamarTlo mosar-

126  sus ganCineba, 19 aprili, 2019, #as-1639-2018.
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CelisaTvis miyenebuli zianis odenobis gansazRvrisas daeyrdno miwis nakveTis
arsebuli (dRevandeli) funqciuri daniSnulebis dakargvas, imsjela, ramdenad
wonadi argumentia wardgenili miwis nakveTis sargeblobis perspeqtivasTan
(funqciuri daniSnulebiT gamoyeneba) mimarTebiT. sakasacio palatam aRniS-
na, rom sarCelis perspeqtiuloba sworadaa Semowmebuli deliqturi samarTlis
damfuZnebeli normis wanamZRvrebTan (ssk-is 992-e muxli) da, Sesabamisad, moT-
xovnis dakmayofilebis winapirobebis arseboba ssk-is 992 -e muxlisa da 408-e
muxlis pirveli nawilis farglebSi Seamowma.

palatam miuTiTa, rom saapelacio sasamarTlos mier zianis odenoba mxolod audi-
tis daskvnis safuZvelzea Sefasebuli. auditis daskvna miwis nakveTis perspeqti-
ulobis dakargvasTan dakavSirebiT, ZiriTadad emyareba miwis nakveTis 30kv.m far-
TiT Semcirebas da Semcirebuli miwis nakveTis mdebareobas, ramac, auditis mo-
sazrebiT, zegavlena iqonia miwis nakveTis gamoyenebis SesaZleblobaze. saapela-
cio sasamarTlom Sefasebis gareSe datova sxva garemoebebi, romelic ukav-
Sirdeba miwis nakveTTan misasvleli alternatuli gzis arsebobas, amgvari
gzis moZiebis obieqtur SesaZleblobas. amgvari alternativis arsebobis Sem-
TxvevaSi, centraluri sasmeli wyalmomaragebis sistemasTan da bunebriv airis sa-
komunikacio qselTan kavSiris arseboba-ararsebobis dadgenas samuSaoebis (sava-
raudo samomavlo xarjebi) Rirebulebas da a.S. sakasacio palatam miaCnia, rom saq-
meSi wardgenili qonebis Sefasebis aqtis mixedviT, gaurkvevelia ras efuZneba mi-
wis nakveTis Rirebulebis mniSvnelovnad Semcirebis Taobaze auditis daskvna.

sakasacio sasamarTlom yuradReba gaamaxvila mosarCelis SesaZlo rolze zianis
miyenebaSi da aRniSna, rom sarCelis aRZvramde mosarCelem icoda, am nakveTis na-
wilis gasxvisebiT mdgomareobas gaiuaresebda da veRar SeZlebda TavisTvis da-
tovebul nakveTTan misvlas saavtomobilo gziT. miwis nakveTi mosarCelem gaas-
xvisa Tavis axlo naTesavze, biZaSvilze, rac daadastura pirveli instanciis sasa-
marTloSi. arsebobs safuZvliani eWvi imis Sesaxeb, rom man es nakveTi ki ar gayida,
aramed formalurad gadaaforma naTesavze. sxva SemTxvevaSi mas nakveTis gasxvi-
sebisas unda daetovebina (da yvela normaluri adamiani ase moiqceoda) Tavis nak-
veTTan misasvleli gza. saapelacio palatas gasaCivrebul ganCinebaSi ar umsje-
lia am garemoebaze.

8.1.10.

gamoyenebuli normebi: ssk-is 54-e, 992-e, 998-e, 465-e, 408-e muxlebi.

ganmarteba:

a. ssk-is 54-e muxlis moTxovnis damfuZnebel normad gamoyeneba dauSvebelia,
radgan am normas avtonomiuri funqcia ar gaaCnia, is definiciuria da kon-
kretul samarTlebriv Sedegs ar iTvaliswinebs. martooden garigebis amo-
ralurobis zogadi normis gamoyeneba arasakmarisia;

b. mopasuxeTa mier Seudavebeli da arakvalificiurad Sedavebuli garemoe-
bebi samarTlebrivad qmnian imis prezumfcias, rom mosarCelis sakuTrebis
ufleba xelyves iZulebiT;

g. mikuTvnebiTi (aRsrulebiTi) sarCelis aRZvris SemTxvevaSi garigebebis ba-
Tiloba faqtobriv winapirobad unda iqnes miCneuli da ara damoukidebel
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moTxovnad. Sesabamisad, gadawyvetilebis sarezolucio nawilSi swored aR-
srulebiTi sarCelis ganxilvis Sedegi da ara konkretul garigebaTa baTi-
lad cnoba mieTiTeba, radgan TavisTavad garigebis baTilad cnoba ar iw-
vevs raime iuridiul Sedegs, Tuki wminda samarTlebrivi TvalsazrisiT aRi-
arebiTi sarCeli ar ixileba;

d. moTxovnaTa konkurenciisagan gansxvavebiT, sadac mosarCelis uflebamo-
silebaa moTxovnaTa Soris arCeva, moTxovnis safuZvelTa konkurenciis
dros, moTxovnis samarTlebriv safuZvelTagan erT-erTis gamoyeneba sasa-
marTlos uflebamosileba da valdebulebaa.

gadawyvetilebis Sedegi: sarCeli nawilobriv dakmayofilda, gauqmda sa-
warmos partniorebis (mopasuxeTa) wilebis registracia sajaro reestrSi da
sawarmos wilebis mesakuTreebad cnobil iqnen mosarCeleebi.

gaxmaurebul saqmeSi, sadac mosarCeleebi samoqalaqosamarTlebrivi garigebebis
baTilobasa da sakuTrebis (sawarmos wilebis) dabrunebas moiTxovdnen, saqalaqo
sasamarTlos mier sarCeli nawilobriv dakmayofilda, romelic saapelacio sasa-
marTlom ucvlelad datova. uzenaesi sasamarTlos didi palatis gadawyvetile-
biT, mopasuxeTa sakasacio saCivari nawilobriv dakmayofilda, gauqmda saapela-
cio sasamarTlos gasaCivrebuli ganCineba da sarCeli nawilobriv dakmayofilda,
kerZod, gauqmda sawarmos partniorebis (mopasuxeTa) wilebis registracia saja-
ro reestrSi da sawarmos wilebis mesakuTreebad cnobil iqnen mosarCeleebi.127

didma palatam gaiziara kasatorebis pretenzia sarCelis dakmayofilebul nawil-
Si mosarCeleTa moTxovnis samarTlebriv safuZvlad kondiqciuri (usafuZvlo gam-
didreba) samarTlis normebis gamoyenebis usafuZvlobasTan dakavSirebiT, magram
ar gaiziara maTi mosazreba, rom wilebze sakuTrebis aRdgenis (dabrunebis) moT-
xovnas saerTod ar gaaCnia safuZveli.

didma palatam ganmarta, rom is samarTlebrivi Sedegi, romlis miRwevac surT
mosarCeleebs (telekompaniis wilebze sakuTrebis uflebis aRdgena/dabru-
neba), am ukanasknelTa mier miTiTebuli faqtobrivi garemoebebis gaTvalis-
winebiT, ssk-is 992-e,  998-e da 408.1-e muxlebis Semadgenlobidan gamomdinare-
obs.

deliqtur samarTalSi moTxovnis yvelaze mniSvnelovani safuZveli ssk-is 992-e
muxlia, romlis mixedviTac, samarTlebrivi Sedegi (zianis anazRaurebis valde-
buleba) qmedebis abstraqtuli Semadgenlobidan (sxva piris mimarT ganxorciele-
buli qmedeba) gamomdinareobs. am SemTxvevaSi ziani aSkaraa da is gamowveulia mo-
sarCeleTa sakuTrebis xelyofiT.

didma palatam aRniSna, rom qveda instanciis sasamarTloebma sarCelSi miTi-
Tebul faqtebsa da mosarCeleTa axsna-ganmartebebs ar mianiWes swori iuri-
diuli kvalifikacia, saapelacio sasamarTlom mxareTa Soris faqtobrivi ga-
remoebebis miTiTebisa da mtkicebis tvirTi arasworad gamijna da gaanawila.
mtkicebis tvirTis sworad ganawilebis SemTxvevaSi, mas SesaZlebloba eqnebo-
da, ganxorcielebulad CaeTvala ssk-is 992-e, 998-e muxlebisa da 408-e muxlis
pirveli nawiliT gaTvaliswinebuli samarTlebrivi Sedegis ganmapirobebeli
faqtobrivi wanamZRvrebi da gasaCivrebul nawilSi sarCelis safuZvlianobas-

127  sus gadawyvetileba, 2 marti, 2017,  #as-664-635-2016.
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Tan mimarTebiT Sesabamisi samarTlebrivi daskvnebic gamoetana.

didi palatis mosazrebiT, ssk-is 992-e muxliT gaTvaliswinebuli ziani unda anaz-
Raurdes amave kodeqsis 408-e muxlis pirveli nawilis safuZvelze (pirvandeli
mdgomareobis aRdgena), vinaidan, mocemul SemTxvevaSi, telekompaniis wilebze
sakuTrebis uflebis aRdgena (dabruneba) SesaZlebelia.

saqmis fabulis mixedviT, dadgenilia, rom erT-erTma mopasuxem Sesagebeli ar
waradgina, meorem ki _ waradgina arakvalificiuri Sesagebeli. sssk-is 201.4-e,
201.7-e da 206-e muxlebis safuZvelze mosarCelis mier miTiTebuli da mopasu-
xis mier, erT SemTxvevaSi, Seudavebeli, xolo, meore SemTxvevaSi, arakvalifi-
ciurad Sedavebuli garemoebebi samarTlebrivad qmnian imis prezumfcias, rom
mosarCelis sakuTrebis ufleba xelyves iZulebis gziT. prezumirebuli faq-
tebi iseTi faqtebia, romelTa gaqarwylebis tvirTi mopasuxes awevs. didi pa-
latis ganmartebiT, iZuleba ara faqtis, aramed samarTlebrivi Sefasebis sakiT-
xia.

didma palatam gaiziara kasatorTa pretenzia ssk-is 54-e muxlis, rogorc moTxov-
nis damfuZnebeli normis gamoyenebis dauSveblobaze da ganmarta, rom am normas
avtonomiuri funqcia ar gaaCnia, is definiciuria da konkretul samarTleb-
riv Sedegs ar iTvaliswinebs. gasaCivrebuli ganCinebiT, sasamarTlom zneobis
sawinaaRmdegod, gasakicx qmedebad miiCnia mxareTa Soris gaformebuli xelSek-
rulebebi nasyidobis fasis araadekvaturobis gamo. martooden garigebis amora-
lurobis zogadi normis gamoyeneba, didma palatam arasakmarisad miiCnia da, aqe-
dan gamomdinare, am normis saapelacio sasamarTloseuli interpretacia _ arada-
majereblad, radganac ewinaaRmdegeba samoqalaqo brunvis principebs. palatis az-
riT, saapelacio sasamarTlos Sefaseba, rom ssk-is 54-e muxli, amoralur garige-
bebTan mimarTebiT, Seicavs mxolod daTqmas garigebaze, romelic arRvevs zneo-
bis normebs da, gavlenis borotad gamoyenebis Sedegad an iZulebiT dadebuli ga-
rigebebisagan (ssk-is 55-e da 85-e muxlebisagan) gansxvavebiT, misi amoralurad miC-
nevisaTvis aucilebeli ar aris xelSekrulebis dadebis ganmapirobebeli garemoe-
baTa dadgena-dadastureba, imTaviTve mcdaria, vinaidan ewinaaRmdegeba xelSek-
rulebis gaformebisa da misi Sinaarsis gansazRvris Tavisuflebis princips.

didma palatam iuridiuli doqtrinis safuZvelze aRniSna, rom: „Tuki iZulebisa
da motyuebis safuZvelze, Semcilebel pirs adgeba ziani, aseT SemTxvevaSi, ro-
gorc iZuleba, ise, motyueba unda ganvixiloT ara marto, rogorc garigebis baTi-
lobis saxelSekrulebo garemoebani, aramed, rogorc dauSvebeli moqmedebanic...“,
„iZuleba imdenad aSkarad da uxeSad xelyofs nebis Tavisuflebis mdgomareobas,
rom zogjer igi deliqtis saxesac iRebs“, „...Sesabamisad, unda gamoviyenoT 408-e
da 992-e muxlebis wesebi. zianis anazRaureba unda moxdes misgan damoukideblad,
nebis gamovlena Secilebulia Tu ara“. amdenad, moTxovna zianis anazRaurebaze
SeiZleba, wardgenil iqnes erTwliani vadis gasvlis Semdegac.

didma palatam miiCnia, rom kanoniT dadgenili vadiT Secilebis ganuxorcieleb-
lobis SemTxvevaSic, Tuki ikveTeba piris nebis Tavisufal formirebaSi aSkara da
uxeSi Careva, dazaralebuls ufleba aqvs, zianis anazRaurebaze moTxovna daafuZ-
nos deliqtur normebs.

didi palatis ganmartebiT, sadavo wilebis mosarCeleebisaTvis dabrunebis (aR-
dgenis) moTxovnis safuZvlianobas mopasuxeTa Sesageblebi ver aqarwylebs (er-
Tma mopasuxem ar waradgina Sesagebeli, xolo meorem arakvalificiuri Sesagebeli
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waradgina), moTxovnas ver upirispirdeba Sesageblebi verc im mopasuxeTa, romle-
bic, sajaro reestris monacemebiT, sadavo wilebis mesakuTreebad iricxebian. pa-
latis SefasebiT, maTi Sesageblebi, msgavsad, erT-erTi mopasuxis Sesageblisa, ar
akmayofilebs arc konkretuli da arc kvalificiuri Sedavebis kriteriumebs, ker-
Zod, dasaxelebul mopasuxeebs sadavod ar gauxdiaT mosarCelis mier miTiTebuli
arsebiTi mniSvnelobis faqtebi, rogoricaa: xelisuflebis yofil maRalCinosan-
Ta vinaoba, garigebaTa mravlobiT jaWvSi urTierTdakavSirebuli pirebis, maT So-
ris, erTi da imave pirebis araerTxel monawileoba, xSirad xelSekrulebis mxaris
an misi warmomadgenlis saxiT.

didma palatam telekompaniis wilebze sakuTrebis uflebis aRdgenis (dabrune-
bis) Taobaze mosarCeleTa moTxovna sanivTo samarTlis normebis gamoyenebiTac
SesaZleblad miiCnia da aRniSna, rom sakuTreba kanonieria da saqarTvelos kon-
stituciis 21-e muxliT dacul sferoSi Sedis, Tu SeZenilia kanonis moTxovnaTa
dacviT. sakuTrebis gankargva Tavisufalia mesakuTris nebis gamomJRavnebis Se-
saZleblobis Sedegad da warmoadgens suverenuli uflebis realizaciis gamovli-
nebas.

didma palatam ganmarta, rom moTxovnis samarTlebrivi safuZvlebi garkveuli lo-
gikuri rigiTobis mixedviT unda Semowmdes. kanoni am rigiTobas ar awesebs. moT-
xovnis samarTlebrivi safuZvlebis Semowmebis rigiToba unda ganisazRvros mi-
zanSewonilobis mixedviT da unda gamomdinareobdes kanonis sistemidan.  sarCel-
Ta konkurencia, romelic mdgomareobs moTxovnis ramdenime safuZvlis erTdro-
ulad formirebaSi, moicavs saxelSekrulebo da arasaxelSekrulebo, saxelSek-
rulebo da savindikacio, savindikacio da deliqtur, deliqtur da kondiqciur,
kondiqciur da savindikacio sarCelTa konkurencias. palatam doqtrinis safuZ-
velze miuTiTa, rom moTxovnaTa konkurenciisagan gansxvavebiT, sadac mosarCe-
lis uflebamosileba moTxovnaTa Soris arCevaa, moTxovnis safuZvelTa konku-
renciis dros, moTxovnis samarTlebriv safuZvelTagan erT-erTis gamoyeneba sa-
samarTlos uflebamosileba da valdebulebaa.

didma palatam aRniSna, rom mesakuTris mier nivTze sakuTrebis (mflobelo-
bis) dakargvisas, misi kanoniT daculi interesebis dacva SesaZloa, rogorc
sanivTo (savindikacio), ise _ valdebulebiTsaxelSekrulebo da arasaxelSek-
rulebo (deliqturi) an kondiqciuri sarCelebiT. TiToeuli maTgani mimar-
Tulia uflebamosili pirisaTvis qonebis dabrunebisaken da uflebis darRve-
vamde arsebuli mdgomareobis aRdgenisaken.

samarTlebrivi Sedegis gamowveva SeiZleba miuRebeli iyos garigebis Sinaarsis da-
uSveblobis, misi dadebis garemoebebis, nebis gamovlenis formis, nebis naklis ga-
mo.

palatis daskvniT, iZulebiT dadebuli garigebebis Semdeg, wilebis yoveli morigi
gasxviseba formaluri (moCvenebiTi) xasiaTisaa, miznad isaxavda iZulebiT Camor-
Tmeuli sakuTrebis namdvili mesakuTrisaTvis dabrunebis garTulebas. amasTan,
garigebaTa jaWvSi monawileobdnen urTierTdakavSirebuli pirebi da maTi qmede-
bebi koordinirebuli iyo, maT sakuTrebad sadavo wilebi formalurad registrir-
deboda, ris gamoc ver miiCnevian wilebis keTilsindisier SemZenebad, Sesabami-
sad, mopasuxeTa apelireba sajaro reestris Canaweris utyuarobisa da sisrulis
prezumfciaze (ssk-is 311-312-e muxlebi) da, aqedan gamomdinare, maT keTilsindi-
sierebaze, dausabuTebelia, radganac TiToeuli maTgani monawileobda im araerT
garigebaSi, romlis Sedegad mosarCeleTa sakuTrebis ufleba Seilaxa, rac gamo-
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ricxavs sadavo wilebis SemZenTa keTilsindisierebas.

palatam miuTiTa, rom partnioris wilis (mimoqcevadi ufleba), SemZenze sakuTre-
bis uflebiT gadasvlisaTvis aucilebelia partniorebs Soris namdvili SeTanxme-
ba anu urTierTmfaravi nebis arseboba da am uflebis kanoniT dadgenili wesiT
reestrSi registracia. gansaxilvel SemTxvevaSi, wilis SemZenebze sakuTreba ar
gadasula, radganac namdvili SeTanxmeba ar arsebobda da, aqedan gamomdinare, sa-
marTlebrivi viTareba _ sajaro reestris Canaweri, romliTac sadavo wilebis me-
sakuTreebad mopasuxeebi arian registrirebuli _ arasworia („mewarmeTa Sesaxeb“
saqarTvelos kanonis 7.3. muxli).

palatam aRniSna, rom imis gaTvaliswinebiT, rom mosarCeleebis moTxovna wilebze
sakuTrebis uflebis aRdgenaa (dabruneba), e.i. maT mier mikuTvnebiTi (aRsrulebi-
Ti) sarCelia aRZruli, moTxovnis safuZvlebis dadgenisa da Semowmebis Semdeg,
garigebebis baTiloba faqtobriv winapirobad unda iqnes miCneuli da ara damouki-
debel moTxovnad. Sesabamisad, gadawyvetilebis sarezolucio nawilSi swored aR-
srulebiTi sarCelis ganxilvis Sedegi da ara konkretul garigebaTa baTilad cno-
ba mieTiTeba, radgan TavisTavad garigebis baTilad cnoba ar iwvevs raime iuridi-
ul Sedegs, Tuki wminda samarTlebrivi TvalsazrisiT aRiarebiTi sarCeli ar ixi-
leba (saqarTvelos uzenaesi sasamarTlos didi palatis 2016 wlis 17 martis ganCine-
bis daskvnebi 55-56-e punqtebSi, saqme # as- 121-117-2016).

palatam dausabuTeblad miiCnia kasatorTa mtkiceba, rom sadavo wilis nasyido-
bis xelSekrulebebi damowmebuli iyo notariusis mier, aseve, wilis gasxvisebaze
Tanxmoba sawarmos partniorTa krebis oqmiT iyo dadasturebuli da, Sesabamisad,
konkretuli sanotaro aqtebis baTilobis gareSe SeuZlebelia am aqtebiT dadas-
turebuli garigebebis iuridiuli Sedegis Secvla da ganmarta, rom mosarCelis
moTxovnis samarTlebrivi safuZvlis Semowmeba sasamarTlos prerogativaa,
Sesabamisad, sasamarTlos mier kanonis normis moZieba, romelic gansazRvru-
li Semadgenlobis niSnebis arsebobisas erT mxares aniWebs uflebas, meore mxa-
risagan moiTxovos Sesruleba, moqmedeba an Tavis Sekaveba, ar saWiroebs am
moTxovnis iuridiuli Sedegis miRwevis TvalsazrisiT, konkretuli garige-
bisa Tu aqtis baTilad cnobis moTxovnis damoukideblad dayenebas.

8.2. sarCo

8.2.1.

gamoyenebuli normebi: ssk-is 992-e, 408-e muxlebi, adre moqmedi „mewarmeTa
Sesaxeb“ saqarTvelos kanonis me-14 muxlis me-6 punqti.

ganmartebebi: mewarmeTa kanonis sawarmos reorganizaciis dros moqmedi re-
daqciis Sesabamisad, Sesabamisad, gayofis Sedegad warmoqmnili yvela subieq-
ti solidarulad agebs pasuxs gayofamde warmoqmnili valdebulebebisTvis.

gadawyvetilebis Sedegi: sarCeli nawilobriv dakmayofilda, mopasuxe sa-
warmoebs solidarulad daekisraT sarCos gadaxda.

sakasacio sasamarTlom im samarTlebrivi Sedegis gaTvaliswinebiT, risi miRwevac
mosarCeles surs, miiCnia, rom gadauxdeli sarCos anazRaurebis moTxovna reor-
ganizaciis Sedegad Seqmnil sawarmoTa mimarT ssk-is 992-e (piri, romelic sxva pirs
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marTlsawinaaRmdego, ganzraxi an gaufrTxilebeli moqmedebiT miayenebs zians, val-
debulia, aunazRauros mas es ziani) da 408-e muxlis meore (Tu sxeulis dazianebiT
an janmrTelobisaTvis vnebis miyenebis Sedegad dazaralebuls waerTva Sromis unari
an Seumcirda igi, anda izrdeba misi moTxovnilebebi, dazaralebuls unda aunazRa-
urdes ziani yovelTviuri sarCos gadaxdiT) nawilis danawesidan gamomdinareobs.

sakasacio palatam im garemoebis gaTvaliswinebiT, rom mosarCelis winaSe sarCos
gadaxdis valdebuleba warmoiSva Tavdapirveli sawarmos gayofamde, gaiziara mo-
sarCelis pretenzia mis winaSe mopasuxeTa solidarul pasuxismgeblobasTan
dakavSirebiT da aRniSna, rom Tavdapirveli sawarmos gayofis Sesaxeb gadawyveti-
lebis miRebisa da am gadawyvetilebis sajaro reestrSi registraciis droisaTvis
(2006 wlis 28 ivnisi) moqmedi „mewarmeTa Sesaxeb“ saqarTvelos kanonis me-14 mux-
lis me-6 punqtis meore abzacis mixedviT, gayofis Sedegad warmoqmnili sawarmoe-
bi solidarulad ageben pasuxs Tavdapirveli sawarmos gayofamde arsebul valde-
bulebebze. aRniSnulidan gamomdinare, sakasacio sasamarTlom Secvala gasaCiv-
rebuli gadawyvetilebiT dadgenili samarTlebrivi Sedegi da, axali gadawyveti-
lebiT, mopasuxe sawarmoebs solidarulad daakisra sarCos gadaxda.128

8.2.2.

gamoyenebuli normebi: ssk-is 992-e, 408-e da 411-e muxlebi.

ganmartebebi: didi albaTobiT piri imuSavebda Tavisi profesiiT da miiReb-
da im SeRavaTebsa da upiratesobas, rasac analogiur, Tanabar pirobebSi myo-
fi muSaki. yovel konkretul SemTxvevaSi, mniSvnelovania marTebulad Sefas-
des, Tu rodemde iqneboda valdebuli zianis mimyenebeli, gadaexada kompen-
sacia dazaralebulisaTvis.

gadawyvetilebis Sedegi: sarCeli sarCos gadaangariSebis moTxovniT, uar-
yofilia im safuZvliT, rom mosarCele asakis gamo ver Seasrulebda sawarmo-
Si SromiT movaleobas da masze verc dasaxelebul periodSi Sesuli saxelfa-
so cvlilebebi gavrceldeboda.

konkretul davaSi129 dazaralebuli muSaki sawarmos mimarT aRZruli sarCeliT mo-
iTxovs sarCos gadaangariSebas. sarCelis dakmayofilebis samarTlebriv safuZ-
vlad saapelacio sasamarTlom zogadad deliqtis Sedegad miyenebuli zianis anaz-
Raurebis miznebsa da zianis anazRaurebis arsze miuTiTa, rac, misi SexedulebiT,
miyenebuli zianis kompensirebaa. aseT dros ki, gasaTvaliswinebelia is miuRebeli
Semosavali, romelsac dazaralebuli ar miiRebda, rom ara deliqti.

sakasacio sasamarTlom ssk-is 992-e, 408-e da 411-e muxlebis safuZvelze Seafasa
mopasuxisaTvis gazrdili (gadaangariSebuli) sarCos dakisrebis marTlzomiereba
mosarCelis sasargeblod da gadawyvetilebiT sarCeli uaryo, vinaidan: sasamar-
Tlom miuTiTa, rom sarCos gadaangariSebis mizans dazaralebulisaTvis im mate-
rialuri danaklisis Sevseba warmoadgens, rasac is miiRebda, sarCos miRebis sa-
fuZvlis _ dazianebis (ubeduri SemTxvevis) faqtis ararsebobisas, rac dazarale-
bulis mxridan (deliqtis warmouSoblobis pirobebSi) aqtiuri Sromisunarianobis

128  sus gadawyvetileba 30 maisi, 2017, #as-118-110-2017.
129  sus gadawyvetileba, 29 seqtemberi, 2017, #as-424-397-2017.
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Sesaxeb zogadi kriteriumis gaTvaliswinebas niSnavs. ssk-is 408-e muxlis me-2 nawi-
lic imaze miuTiTebs, rom zianis anazRaurebis odenobis dasadgenad mniSvnelova-
nia, Sefasdes, Tu sawarmo rodemdea valdebuli, gadauxados dazaralebuls kom-
pensacia.

sasamarTlom aRniSna, rom didi albaTobiT piri imuSavebda Tavisi profesiiT da
miiRebda im SeRavaTebsa da upiratesobas, rasac analogiur, Tanabar pirobebSi myo-
fi muSaki. yovel konkretul SemTxvevaSi, mniSvnelovania marTebulad Sefasdes,
Tu rodemde iqneboda valdebuli zianis mimyenebeli, gadaexada kompensacia daza-
ralebulisaTvis (susg #as-789-746-2015, 22.01.2016w). vinaidan mosarCele amJamad
88 wlisaa, prezumirebulia, rom igi imuSavebda sapensio asakamde, romelic imxa-
nad moqmedi Sromis kodeqsis (1973 wlis 28 ivnisis redaqciiT) mixedviT, mamakace-
bisaTvis 65 wels Seadgenda. Sesabamisad, sadavo periodSi 2012-16 wlebSi da 2016
wlidan dRemde (dazustebuli moTxovna) mosarCele ver Seasrulebda sawarmoSi
SromiT movaleobas da masze verc dasaxelebul periodSi ganxorcielebuli  sa-
xelfaso cvlilebebi ver gavrceldeboda.

9. mtkicebis tvirTi
9.1.

gamoyenebuli normebi: ssk-is 411-e, sssk-is 102-e, 103.3.-e muxlebi.

ganmartebebi: miuRebeli Semosavlis saxiT zianis anazRaurebis moTxovni-
sas,

a. mosarCeles unda waredgina imgvari mtkicebulebebi, romelic Seqmnida obi-
eqtur suraTs aseTi Semosavlebis miRebasTan dakavSirebiT. sasamarTlo
praqtikaSi damkvidrebuli mosazrebis Tanaxmad, miuRebeli Semosavali, es
aris sargebeli, romelic SeiZleba, miRebuliyo samoqalaqo brunvis nor-
maluri ganviTarebis Sedegad. esaa anacduri mogeba, romlis anazRaurebac
mosarCelis gansakuTrebuli komerciuli interesia, vinaidan komerciul
brunvaSi misi interesi Semosavlis miRebiskenaa mimarTuli;

b. sasamarTlos iniciativiT daniSnuli eqspertizis daskvna dauSvebeli da
iuridiuli Zalis armqone mtkicebulebaa, vinaidan eqspertizis daniSvnis
Sesaxeb ganCinebiT gansazRvra ra kvlevis sagani, saapelacio sasamarTlom,
erT SemTxvevaSi, zemdgomi sasamarTlos mier uaryofili faqtebis, xolo,
meore SemTxvevaSi _ mosarCelis mtkicebis saganSi Semavali garemoebebis
damadasturebeli mtkicebulebis sakuTari iniciativiT mopovebiT, daar-
Rvia SejibrebiTobis principi da am darRvevas Sedegad araswori gadawyve-
tileba mohyva.

gadawyvetilebis Sedegi: sarCeli uaryofil iqna mosarCelis mier miuRe-
beli Semosavlis saxiT zianis miyenebis faqtis mtkicebis tvirTis dauZlev-
lobis gamo.

mewarme subieqtebs Soris gaformebuli nardobis xelSekrulebis  Tanaxmad, mo-
sarCelem (menarde) ikisra valdebuleba, Camoeyalibebina da emuSavebina mopasuxe
sawarmoSi (SemkveTi) dasaqmebuli 100 pirisTvis kafeteria. xelSekrulebis vadis
gasvlis Semdeg mosarCeles unda gadascemoda mis mier ganTavsebuli inventari.
saqalaqo sasamarTlos kanonier ZalaSi Sesuli gadawyvetilebiT mflobels dae-
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kisra kvebis blokis danadgarebis, inventarisa da mowyobilobebis dabruneba an
Sesabamisi safasuris gadaxda. sasamarTlo gadawyvetilebis safuZvelze, mopasu-
xem mosarCeles Cauricxa sadavo qonebis Rirebuleba, Sesabamisad, valdebuli pi-
ri garkveuli periodi ukanonod flobda uflebis mqone piris kuTvnil inventars
(mowyobilobebs). swored am qonebiT sargeblobis ukanono xelSeSlas emyareba mo-
sarCelis moTxovna zianis (miuRebeli Semosavali) anazRaurebis Taobaze ssk-is
411-e muxlis safuZvelze.

sakasacio sasamarTlom gadawyvetilebiT uaryo sarCeli da miiCnia, rom mosarCe-
lem, sssk-is 102-e muxlis Sesabamisad, ver daZlia miuRebeli Semosavlis saxiT zi-
anis miyenebis faqtis mtkicebis tvirTi, xolo mopasuxem sssk-is 393-e-394-e mux-
lebiT gaTvaliswinebuli dasabuTebuli Sedaveba warmoadgina, rac gasaCivrebuli
gadawyvetilebis gauqmebis safuZvelia.130

sakasacio sasamarTlom ganmarta ssk-is 411-e muxli (ziani unda anazRaurdes ara
mxolod faqtobrivad damdgari qonebrivi danaklisisTvis, aramed miuRebeli Se-
mosavlisTvisac) da aRniSna, rom miuRebelia Semosavali, romelic ar miuRia pirs
da romelsac miiRebda, valdebuleba jerovnad rom Sesrulebuliyo. amdenad, ka-
nonmdebeli dazaralebuls (kreditors) uflebas aZlevs, zianis anazRaureba mo-
iTxovos ara mxolod faqtobrivi qonebrivi danaklisisaTvis, aramed im anacdeni
sargeblisaTvis, romelsac dazaralebuli miiRebda samoqalaqo brunvis normaluri
ganviTarebis Sedegad. mTavari winapiroba mocemuli muxlis gamoyenebisaTvis aris
samarTlebrivi sikeTis xelyofa, rasac Sedegad ziani mohyva.

sakasacio palatis daskvniT, zogadi principis Tanaxmad, gansaxilveli kategori-
is davaSi, mosarCeles ekisreba rogorc faqtebis miTiTebis, aseve _ maTi damtki-
cebis tvirTi. Sesabamisad, mosarCeles unda mieTiTebina da daemtkicebina, rom
mopasuxis qmedeba iyo aramarTlzomieri, am qmedebam gamoiwvia ziani, mopasuxis
qmedebasa da zians Soris arsebobs mizezobrivi kavSiri, aseve is, Tu ras Seadgens
zianis odenoba. amasTan, vinaidan mosarCele iTxovs zianis anazRaurebas miuRebe-
li Semosavlis saxiT, mosarCeles imgvari mtkicebulebebi unda waredgina, rome-
lic Seqmnida obieqtur suraTs aseTi Semosavlebis miRebasTan dakavSirebiT. sa-
gulisxmoa Tavad „miuRebeli Semosavlis“ ganmartebac. sasamarTlo praqtikaSi dam-
kvidrebuli mosazrebis Tanaxmad, es aris sargebeli, romelic SeiZleba, miRebu-
liyo samoqalaqo brunvis normaluri ganviTarebis Sedegad; esaa anacduri mogeba,
romlis anazRaurebac mosarCelis gansakuTrebuli komerciuli interesia, vinai-
dan komerciul brunvaSi misi interesi Semosavlis miRebiskenaa mimarTuli, Tumca
Tavad mogeba ar gulisxmobs yovelgvari xarjebis gamoqviTvebis gareSe erTobliv
Semosavals, romelsac dazaralebuli obieqturad miiRebda samoqalaqo brunvis
normaluri ganviTarebis Sedegad.

sakasacio sasamarTlom aRniSna, rom dasaSvebi mtkicebuleba, romelic mosarCe-
lis samewarmeo urTierTobis farglebSi (rasac winaswar ivaraudebda valdebuli
piri) Semosavlis realurad miRebis SesaZleblobas daadasturebda, mosarCeles
ar warudgenia. sayuradReboa, rom sakasacio palatam saapelacio sasamarTlos mi-
er daniSnuli eqspertizis daskvna sssk-is 103-e muxlis me-3 nawilis safuZvelze
saproceso wesebis darRveviT mopovebul, iuridiuli Zalis armqone mtkicebule-
bad miiCnia im safuZvliT, rom eqspertizis daniSvnis Sesaxeb ganCinebiT gansaz-
Rvra ra kvlevis sagani, erT SemTxvevaSi, zemdgomi sasamarTlos mier uaryofili

130  sus gadawyvetileba, 21 aprili, 2017, #as-1018-979-2016.
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faqtebis, xolo, meore SemTxvevaSi _ mosarCelis mtkicebis saganSi Semavali gare-
moebebis damadasturebeli mtkicebulebis sakuTari iniciativiT mopovebiT, da-
arRvia SejibrebiTobis principi da am darRvevas Sedegad araswori gadawyvetile-
bis gamotana mohyva.

9.2.

gamoyenebuli normebi: ssk-is 316-317-e, 327-e, sssk-is 102-e, 105-e, me-4 muxlebi.

ganmartebebi: mtkicebulebaTa Sefaseba saTanadod motivirebuli da dama-
jerebeli unda iyos. mtkicebulebaTa Sefaseba efuZneba SejibrebiTobis far-
glebSi mxareTa mier warmodgenili mtkicebulebebis yovelmxriv, srul da obi-
eqtur ganxilvas da ara _ sasamarTlos subieqtur mosazrebebs. sasamarTlos,
rogorc neitraluri arbitris roli mtkicebis procesSi Semoifargleba mtki-
cebis sagnis sworad gansazRvriT, mxareTa SejibrebiTobis xelmZRvanelobiT,
warmodgenili mtkicebulebebis dasaSveboba-gankuTvnadobis SemowmebiTa da
Sekrebil mtkicebulebaTa sssk-is 105-e muxliT dadgenili wesiT Seswavla-ana-
liziT, swored maT safuZvelze yalibdeba mosamarTlis Sinagani rwmena da igi
safuZvlad daedeba miRebul gadawyvetilebas.

gadawyvetilebis Sedegi: sarCeli uaryofil iqna mosarCelis mier konkre-
tuli pirobebiT mxareTa Soris saxelSekrulebo urTierTobis arsebobis faq-
tis daudastureblobis gamo.

davaze, sadac iuridiuli kompania (mosarCele) davobda mopasuxe-sawarmosaTvis
gaweuli samarTlebrivi momsaxurebis anazRaurebis dakisrebaze, sakasacio sasa-
marTlos mier gadawyvetilebis miRebisa da sarCelze uaris Tqmis safuZveli gax-
da saapelacio sasamarTlos mier saqmis ganxilva saproceso samarTlis normebis
mniSvnelovani darRveviT.131 (sssk-is 393.3. muxli) sakasacio palatam miiCnia, rom
saapelacio sasamarTlom yovelmxrivad, srulad da obieqturad ar gamoikvlia mtki-
cebis saganSi Semavali anu saqmisaTvis mniSvnelobis mqone faqtebi (sssk-is 105-e
muxli), kerZod, saapelacio sasamarTlos mier miTiTebul mtkicebulebebsa
da am mtkicebulebebis safuZvelze dadgenil faqtebs Soris ar ikveTeba ur-
TierTkavSiri. mxaris mier miTiTebuli mtkicebulebebi ar aris sakmarisi mxa-
reTa Soris miRweuli SeTanxmebis pirobebis dasadgenad da mxareTa mier yove-
li Sesrulebuli debitoruli valdebulebidan 30%-is anazRaurebis Sesaxeb
informacias ar gvawvdis.  sakasacio sasamarTlom aRniSna, rom swored aRniSnu-
li faqtobrivi garemoebis dadgenis Sedegad miiRweva mosarCelisTvis sasurveli
samarTlebrivi Sedegi _ mopasuxe kompaniisaTvis Tanxis dakisreba.

gansaxilvel SemTxvevaSi, mosarCelis mtkicebis tvirTs warmoadgenda konkretu-
li pirobebiT mxareTa Soris saxelSekrulebo urTierTobis arsebobis faqtis da-
dastureba, rac man ver SeZlo saTanado da sarwmuno mtkicebulebebis wardgenis
gziT (sssk-is 102-e muxli), kerZod, mosarCelem ver SeZlo daemtkicebina, rom iu-
ridiuli momsaxurebis xelSekrulebis gaformebamde igi mopasuxe kompanias iuri-
diul momsaxurebas uwevda konkretuli sawarmodan Tanxebis amoRebis procedu-
rebSi da momsaxurebis Rirebuleba (honorari) gansazRvruli iyo debitoruli da-
valianebidan TiToeuli amoRebuli Tanxis 30%-iT.

131  sus gadawyvetileba, 6 aprili, 2017, # as-303-288-2016.
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9.3.

gamoyenebuli normebi: ssk-is 623-e, 624-e, 626-e muxlebi, sssk-is 102-e muxli.

ganmartebebi: im pirobebSi, rodesac mosarCele uTiTebs sesxze, rogorc mo-
pasuxisaTvis Tanxis gadacemis safuZvelze, mopasuxis mxridan sasesxo urTi-
erTobis mxolod uaryofa ar aris sakmarisi mis sawinaaRmdegod amoqmedebu-
li prezumfciis gasaqarwyleblad, rom man es Tanxa miiRo samarTlebrivi sa-
fuZvliT. mosarCelis miTiTeba, rom Tanxis miReba ganpirobebuli iyo sesxis
safuZvelze, warmoSobs sesxis xelSekrulebis namdvilobis varauds im drom-
de, sanam mopasuxe miRebis sxva samarTlebriv safuZvelze miTiTebiT am vara-
uds ar gaaqarwylebs.

gadawyvetilebis Sedegi: sarCeli dakmayofilda mtkicebis tvirTisa da
prezumfciebis sworad ganawilebis gaTvaliswinebiT.

sesxis saxelSekrulebosamarTlebriv davaSi gamsesxeblis (mosarCele, mewarme)
sarCeli msesxeblis winaaRmdeg saapelacio sasamarTlom uaryo im safuZvliT, rom
mosarCelem ver daamtkica sesxis xelSekrulebis arseboba. sakasacio sasamarTlom
gaauqma saapelacio sasamarTlos gadawyvetileba mtkicebis tvirTis arasworad
ganawilebisa da materialursamarTlebrivi prezumfciebis ugulebelyofis gamo
da, axali gadawyvetilebiT, sarCeli srulad daakmayofila.132

sasamarTlom aRniSna, rom sarCelSi miTiTebuli garemoebebiT dasturdeba Tanxis
gadacemis faqti, magram sadavoa safuZveli (sesxi Tu sxva xelSekruleba), maSin im
faqtis dadgena _ Tanxis miRebis safuZvels warmoadgenda Tu ara sesxis xelSek-
ruleba, ganpirobebulia mopasuxis SedavebiT. ufro zustad, mniSvneloba eniWeba
imas, mopasuxe ramdenad aqarwylebs mosarCelis miTiTebas sesxis xelSekrulebis
arsebobaze. sakasacio sasamarTlom miiCnia, rom Sesagebeli ar uTiTebs sarCelis
arc gamomricxav da arc Semaferxebel garemoebebze, rac, Sesabamisi materialuri
normis safuZvelze, SesaZlebels gaxdida sarCelis dakmayofilebaze uaris Tqmas.
im pirobebSi, rodesac mosarCele uTiTebs sesxze, rogorc mopasuxisaTvis Tanxis
gadacemis safuZvelze, mopasuxis mxridan sasesxo urTierTobis mxolod uaryofa
ar aris sakmarisi mis sawinaaRmdegod amoqmedebuli prezumfciis gasaqarwyleb-
lad, rom man miiRo samarTlebrivi safuZvliT. mosarCelis mier miTiTeba, rom am
Tanxis miReba ganpirobebuli iyo sesxis safuZvelze, warmoSobs sesxis xelSekru-
lebis namdvilobis varauds, im dromde sanam mopasuxe Tanxis miRebis sxva samar-
Tlebriv safuZvelze (magaliTad, nasyidobis xelSekruleba da sxv.) miTiTebiT am
varauds ar gaaqarwylebs.

sasamarTlom miuTiTa, rom mopasuxe ar uTiTebs arcerT garemoebaze, rac goniv-
ruli gansjis Sedegad cxads gaxdida am Tanxis miRebis sxva safuZvels. sakasacio
sasamarTlom miiCnia, rom aseT pirobebSi saapelacio sasamarTlom arasworad gan-
sazRvra mtkicebis tvirTi da mosarCeles daakisra imaze metis mtkicebis valde-
buleba, rac mas procesualurad ekisreboda, ris Sedegadac arasworad iqna dad-
genili, rom mosarCelem ver SeZlo sakuTari mtkicebis tvirTis realizeba. mosar-
Celis mxares mtkicebis tvirTis xelaxla gadatana mopasuxis mxridan mxolod kva-
lificiuri uaryofis pirobebSi iqneboda marTebuli, anu im SemTxvevaSi, Tu mopa-
suxe SesagebelSi Tanxis miRebis raime safuZvelze miuTiTebda. im pirobebSi, ro-
desac mxaris mier arakvalificiuri Sesageblis wardgenis gamo, ver iqna gaqarwyle-

132  sus gadawyvetileba, 19 Tebervali, 2018, # as-1062-1022-2016.
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buli mxareTa Soris sasesxo urTierTobebis arsebobis prezumfcia, sasesxo urTi-
erTobebidan gamomdinare sarCeli moTxovnis dakmayofilebis Sesaxeb safuZvlia-
nia.

sakasacio sasamarTlos ganmartebiT, im SemTxvevaSic ki, Tu gaziarebuli iqneboda
saapelacio sasamarTlos daskvna, rom mosarCelem sasesxo urTierTobis arseboba
ver daamtkica, mopasuxis mxridan Tanxis miRebis samarTlebrivi safuZvlis miu-
TiTeblobis pirobebSi amoqmeddeboda meore prezumfcia, romelic gulisxmobs
samarTlebrivi safuZvlis gareSe Tanxis miRebas, rac usafuZvlo gamdidrebis nor-
mebiT sarCelis dakmayofilebis safuZvelia, radgan kondiqciuri valdebulebis
warmoSobisaTvis unda ikveTebodes erTi piris gamdidreba meoris xarjze da ase-
Ti gamdidreba moklebuli unda iyos samarTlebriv safuZvels.

10. dauswrebeli gadawyvetileba
10.1.

gamoyenebuli normebi: sssk-is 266-e, 387-e, 106-e muxlebi.

ganmartebebi: sssk-is 387-e muxlis me-3 nawilisa da 230-e muxlis me-2 nawilis
Sesabamisad, dauswrebeli gadawyvetilebis gamotanis gziT apelantis moTxov-
na SeiZleba, dakmayofildes im SemTxvevaSi, Tu saapelacio saCivarSi gadmo-
cemuli apelantis ganmartebebi moTxovnas iuridiulad amarTlebs (anu ape-
lanti miuTiTebs moTxovnis dakmayofilebisaTvis materialuri normis Semad-
genel elementebze).

dauswrebeli gadawyvetilebis gamotanisas sasamarTlom yovelTvis unda Sea-
mowmos xom ar vlindeba preiudiciuli mniSvnelobis faqtebi.

gadawyvetilebis Sedegi: sarCeli ar dakmayofilda preiudiciuli faqtis
safuZvelze.

nardobis saxelSekrulebosamarTlebriv davaSi133 menardis sarCeli SemkveTis wi-
naaRmdeg dakmayofilda da sabolood _ uzenaesi sasamarTlos ganCinebiT Sevida
kanonier ZalaSi, magram SemkveTis Segebebuli sarCelis uaryofis nawilSi gaauq-
mda qvemdgomi sasamarTlos ganCineba da damkveTis moTxovnis safuZvlianobis Se-
samowmeblad saqme daubruna imave sasamarTlos. SemkveTis saapelacio saCivris
xelaxla ganxilvisas saapelacio sasamarTlos dauswrebeli gadawyvetilebiT Sem-
kveTis saapelacio saCivari dakmayofilda da menardes SemkveTis sasargeblod da-
ekisra garkveuli Tanxis gadaxda. sakasacio sasamarTlom gadawyvetilebiT gaauq-
ma dauswrebeli gadawyvetileba da ganCineba dauswrebeli gadawyvetilebis Zala-
Si datovebis Sesaxeb da ar daakmayofila SemkveTis Segebebuli sarCeli.

sakasacio sasamarTlom ganmarta, rom apelantis mowinaaRmdege mxaris gamoucxa-
deblobis motiviT dauswrebeli gadawyvetilebis gamotanisas, sasamarTlom unda
gaiTvaliswinos apelantis axsna-ganmarteba (romelic SeiZleba arc iyos mosarCe-
le), xolo, sssk-is 387-e muxlis me-3 nawilisa da 230-e muxlis me-2 nawilis Sesabami-
sad, dauswrebeli gadawyvetilebis gamotanis gziT apelantis moTxovna SeiZleba,
dakmayofildes im SemTxvevaSi, Tu saapelacio saCivarSi gadmocemuli apelan-

133  sus gadawyvetileba, 6 maisi, 2016, #as-75-72-2016.
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tis ganmartebebi moTxovnas iuridiulad amarTlebs (anu apelanti miuTiTebs
moTxovnis dakmayofilebisaTvis materialuri normis Semadgenel elementeb-
ze). am SemTxvevaSi, mtkicebulebebi ar gamoikvleva da ar fasdeba, Tumca, daus-
wrebeli gadawyvetilebis gamotanisas, sasamarTlom yovelTvis unda Seamow-
mos, xom ar vlindeba preiudiciuli mniSvnelobis faqtebi.

dauswrebeli gadawyvetilebis gauqmebisa da axali gadawyvetilebis miRebis
winapiroba gaxda sasamarTlos mier imave mxareebs Soris kanonier ZalaSi Se-
suli gadawyvetilebiT dadgenili faqtebis gauTvaliswinebloba.

sasamarTlom aRniSna, rom amave davis farglebSi menardis sarCelis nawilSi, ro-
melic kanonier ZalaSia Sesuli, dadgenilia nardobis samarTlebrivi urTierTo-
bidan SemkveTis mier valdebulebis arajerovani Sesrulebis faqti (ssk-is 629-e
muxli). sasamarTlos kanonier ZalaSi Sesuli gadawyvetilebiT dadgenili faqte-
bis sapirispirod, miuxedavad apelantis mowinaaRmdege mxaris sasamarTlo sxdo-
maze gamoucxadeblobisa, saapelacio palatam arasworad miiCnia dadgenilad ama-
ve samarTlebrivi urTierTobis farglebSi, menardisTvis zedmetad (usafuZvlod)
Tanxis gadaxdis faqti.

sakasacio palatam miiCnia, rom im pirobebSi, rodesac sasamarTlos kanonier Zala-
Si Sesuli gadawyvetilebiT dadgenilia nardobis xelSekrulebidan gamomdinare
menardis mxridan samuSaoebis Sesrulebis faqti, romelTa Rirebuleba damkveTs
srulad ar aunazRaurebia, SeuZlebelia amave saxelSekrulebo urTierTobis far-
glebSi dasturdebodes menardis mier damkveTisagan kuTvnilze meti anazRaure-
bis miRebis faqti, Sesabamisad, ar arsebobs ssk-is 976-e muxlis pirveli nawilis „a“
qvepunqtiT gansazRvruli Sesrulebis kondiqciis safuZvliT Segebebuli sarCe-
lis, Tundac dauswrebeli gadawyvetilebis farglebSi dakmayofilebis winapiro-
bebi.

10.2.

gamoyenebuli normebi: ssk-is 417-e muxli, sssk-is 230-e muxli.

ganmartebebi: mosarCelis (mimwodeblis) mier sarCelSi miTiTebul, valde-
bulebis nawilobriv Sesrulebis, faqtobriv garemoebasTan dakavSirebiT mo-
pasuxes (Semsyidvels) SesagebelSi mosazreba/pretenzia ar gamouTqvams, rac
sakasacio sasamarTlom, saqmis saapelacio sasamarTloSi dauswrebeli gan-
xilvis etapze sarCelis iuridiuli gamarTulobis Semowmebisas, dadgenilad
miiCnia da sasarCelo moTxovnis dakmayofilebas am nawilSi daudo safuZvlad;

gadawyvetilebis Sedegi: dauswrebeli gadawyvetileba gauqmda moTxovnis
iuridiuli gaumarTleblobis gamo, gadaxdili pirgasamtexlos nawilSi sar-
Celi nawilobriv dakmayofilda, nawilobriv ki _ uaryofil iqna.

mewarme subieqtebs (mimwodebelsa da Semsyidvels) Soris CamoWrili pirgasamtex-
los dabrunebis Taobaze davaSi sakasacio sasamarTlom apelantis (mimwodeblis)
poziciis gaTvaliswinebiT, sadac igi adasturebs xelSekrulebis darRvevas da
Sesasrulebeli valdebulebis moculobidan gamoiTvlis mxareTa Soris SeTanxme-
bul pirgasamtexlos, nawilobriv dasabuTebulad miiCnia saapelacio sasamarTlos
dauswrebeli gadawyvetilebisa da misi ucvlelad datovebis Sesaxeb Semsyidve-
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lis (mopasuxis) sakasacio pretenzia ganCinebis gasaCivrebis konteqstiT da Seam-
cira dauswrebeli gadawyvetilebiT dakisrebuli mimwodeblisaTvis dasabrune-
beli pirgasamtexlos odenoba.134

 sakasacio sasamarTlom ganmarta, rom dauswrebeli gadawyvetilebis gamotanis
gziT sarCelis dakmayofilebisas, mosamarTle valdebulia, gamoarkvios kanonis
ZaliT dadgenilad miCneuli faqtobrivi garemoebebi amarTlebs Tu ara iuridiu-
li TvalsazrisiT moTxovnas. moTxovnis iuridiuli marTebulobis kvleva moiaz-
rebs sasamarTlos mxridan damfuZnebeli normebis sworad moZiebas, romlebic da-
vis gadawyvetis fundaments warmoadgens da ama Tu im urTierTobis samarTlebri-
vi mowesrigebis abstraqtul Semadgenlobas qmnis. normis moZiebis Semdeg sasa-
marTlo adgens, sarCelSi miTiTebuli iuridiuli mniSvnelobis mqone faqtebi dam-
fuZnebeli normis abstraqtul aRwerilobas akmayofilebs Tu ara, rac dauswre-
beli gadawyvetilebis gamotanis gziT sarCelis warmatebis safuZvelia (ix. saqar-
Tvelos uzenaesi sasamarTlos didi palatis gadawyvetileba saqmeze # as- 664-635-
2016, 02.03.2017; p.202).

sakasacio sasamarTlos miTiTebiT, mimwodebelma sarCelSi daadastura, rom miRe-
ba-Cabarebis aqtiT mis mier Sesrulebuli samuSaos Rirebuleba _ 477 995.41 laria
(aRniSnuli Tanxis Sesabamisi pirgasamtexlo ki _ 9034.11 lari). am faqtobriv ga-
remoebasTan dakavSirebiT mopasuxes SesagebelSi mosazreba/pretenzia ar ga-
mouTqvams, rac sakasacio sasamarTlom saqmis saapelacio sasamarTloSi da-
uswrebeli ganxilvis etapze, sarCelis iuridiuli gamarTulobis Semowmebi-
sas, dadgenilad miiCnia da sasarCelo moTxovnis dakmayofilebas am nawilSi
daudo safuZvlad;

sakasacio sasamarTlom daaskvna, rom mimwodeblis mier sarCeliT moTxovnil 62
558 lars unda gamoakldes 9034.11 lari (Sesrulebuli valdebulebis nawilis Sesa-
bamisi pirgasamtexlo) da am odenobis Tanxis dabruneba unda daekisros mopasuxes
mosarCelis sasargeblod, xolo darCenili 53 523.89 laris, pirgasamtexlos dakis-
rebis nawilSi, sarCeli uaryo. sakasacio sasamarTlom, sasarCelo moTxovnis iuri-
diuli gamarTulobis TvalsazrisiT, miiCnia, rom saapelacio sasamarTlos

saapelacio saCivris safuZvlebi da pretenziebi jerovnad ar Seumowmebia, rac
sakasacio sasamarTlos mier axali gadawyvetilebis miRebiT iuridiuli Sedegis
Secvlas daedo safuZvlad.

10.3.

gamoyenebuli normebi: ssk-is 576-e, 420-e muxlebi, sssk-is 230-e, 387.2.-e, 233-e
241-e muxlebi.

 ganmartebebi: gamoucxadeblobis gamo kanonis ZaliT dadgenilad miiCneva
sarCelSi/saapelacio saCivarSi miTiTebuli garemoebebi (sssk-is 230-e da 387-e
muxlebi) da am SemTxvevaSi mtkicebulebebs aRar ikvleven, Tumca dadgenilad
miCneuli garemoebebi iuridiulad unda amarTlebdes moTxovnas: sasamarTlom
unda moiZios moTxovnis damfuZnebeli norma da kanonis ZaliT dadgenili faq-
tebi (apelantis axsna-ganmartebis) erTmaneTs Seafardos (subsumireba).

134  sus gadawyvetileba, 24 ianvari, 2018, #as-931-871-2017.
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gadawyvetilebis Sedegi: gaauqma dauswrebeli gadawyvetileba sargebli-
sa da pirgasamtexlos nawilSi moTxovnis iuridiulad gaumarTleblobis ga-
mo da, axali gadawyvetilebiT, sarCeli nawilobriv daakmayofila.

finansuri lizingis xelSekrulebidan gamomdinare davaSi sawarmom (lizingis gam-
cemi) moiTxova mopasuxisaTvis (lizingis mimRebi) Seusrulebeli fuladi valde-
bulebis, sargeblisa da pirgasamtexlos dakisreba. sarCelis nawilobriv dakmayo-
filebis Taobaze raionuli sasamarTlos gadawyvetileba saapelacio wesiT orive
mxarem gaasaCivra. saapelacio sasamarTlom, mopasuxis gamoucxadeblobis gamo, da-
uswrebeli gadawyvetilebiT mosarCelis saapelacio saCivari daakmayofila da mo-
pasuxes srulad daakisra sarCeliT moTxovnili Tanxa. sakasacio sasamarTlom Se-
amowma dauswrebeli gadawyvetilebis kanoniereba sakasacio saCivris farglebSi
da nawilobriv daakmayofila saCivari, gaauqma dauswrebeli gadawyvetileba, miiC-
nia ra sargeblisa da pirgasamtexlos nawilSi moTxovna iuridiulad gaumarTle-
belia da, axali gadawyvetilebiT, sarCeli nawilobriv daakmayofila.135

sakasacio sasamarTlom ar gaiziara sasamarTlo sxdomaze gamoucxadeblobis sapa-
tiobis Taobaze kasatoris pretenzia. sasamarTlom ganmarta, rom apelantis mowi-
naaRmdege mxaris gamoucxadeblobis motiviT dauswrebeli gadawyvetilebis ga-
motanisa da sarCelis dakmayofilebisaTvis kanonmdebloba, 387.2.-e da 233-e mux-
lebiT dadgenili formaluri moTxovnebis garda, damatebiT adgens winapirobas:
mxaris gamoucxadeblobis gamo kanonis ZaliT dadgenilad miiCneva sarCelSi/saa-
pelacio saCivarSi miTiTebuli garemoebebi (sssk-is 230-e da 387-e muxlebi) da am
SemTxvevaSi mtkicebulebebi aRar gamoikvleva, Tumca dadgenilad miCneuli ga-
remoebebi iuridiulad unda amarTlebdes moTxovnas: sasamarTlom unda moi-
Zios moTxovnis damfuZnebeli norma da kanonis ZaliT dadgenili faqtebi (ape-
lantis axsna-ganmarteba) erTmaneTs Seafardos (subsumireba).

sakasacio sasamarTlom miiCnia, rom dauswrebeli gadawyvetileba iuridiulad ar
aris sakmarisad dasabuTebuli, rac misi gauqmebis sssk-is 394-e muxlis „e“ qvepun-
qtiT gaTvaliswinebuli winapirobaa, kerZod, sarCelSi miTiTebuli faqtebi mxo-
lod nawilobriv amarTlebs ssk-is 576-e muxlis pirveli nawilis moTxovnas:
finansuri lizingis xelSekrulebiT gansazRvruli sargeblis, aseve, moTxov-
nili odenobiT pirgasamtexlos nawilSi raionulma sasamarTlom sworad gansaz-
Rvra dasakisrebeli Tanxis gonivruli odenoba, ramdenadac xelSekrulebiT Se-
Tanxmebuli yovelTviuri sargebeli wliur 58,68%-s warmoadgenda da amgvari Se-
Tanxmeba, ssk-is 54-e muxlis Tanaxmad, swored amoraluri garigebaa. sayovelTaod
cnobili faqtia (sssk-is 106-e muxlis „a“ qvepunqti), rom saqarTvelos sabanko
seqtorSi sesxis wliuri saprocento ganakveTis saSualo odenoba Seadgens 18%-s,
rac TveSi 1,5%-ia da gansxvavebiT wliuri 58,68%-isa, igi fulad mimoqcevaSi sakma-
risad uzrunvelyofs kreditoris interesebs. sasamarTlom aRniSna, rom SeTan-
xmebuli pirgasamtexlo Seusabamod maRalia, rac, ssk-is 420-e muxlis Sesabamisad,
sworad Seamcira pirveli instanciis sasamarTlom, xolo samarTlebrivi preten-
ziis farglebSi saapelacio palatam arasworad gazarda misi odenoba.

135  sus gadawyvetileba, 18 maisi, 2018,  #as-1262-1182-2017.
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10.4.

gamoyenebuli normebi: ssk-is 730.2.-e, 709-e, me-400, 418.2.-e, 59-e, 61-e muxlebi,
sssk-is 230-e, 387.2.-e, 233-e 241-e muxlebi.

ganmartebebi:

a. moTxovnis iuridiuli marTebulobis kvleva gulisxmobs, sasamarTlom swo-
rad moiZios damfuZnebeli normebi, romlebic davis gadawyvetis funda-
ments warmoadgens da qmnis ama Tu im urTierTobis regulirebis abstraq-
tul Semadgenlobas;

b. sarCelis iuridiuli safuZvlianobis gamorkveva samarTlis sakiTxs war-
moadgens da, miuxedavad mxaris moTxovnisa, sasamarTlo yovelTvis valde-
bulia, am kuTxiT warmarTos Sesabamisi kvleva.

gadawyvetilebis Sedegi: pirgasamtexlos dakisrebis nawilSi dauswrebe-
li gadawyvetileba gauqmda moTxovnis iuridiulad gaumarTleblobis gamo
da sarCeli am nawilSi uaryofil iqna.

saqalaqo sasamarTlos dauswrebeli gadawyvetilebiT, romelic ucvlelad dato-
va saapelacio sasamarTlom, mewarmeebs Soris davaSi, eqspeditoris sarCeli Sem-
kveTis mimarT satransporto eqspediciis xelSekrulebidan gamomdinare davali-
anebisa da pirgasamtexlos dakisrebis moTxovniT dakmayofilda. sakasacio sasa-
marTlom pirgasamtexlos dakisrebis nawilSi Secvala saapelacio sasamarTlos gan-
Cineba da eqspeditoris sarCeli am nawilSi ar daakmayofila moTxovnis iuridiuli
gaumarTleblobis gamo.136 sakasacio sasamarTlom ganmarta ra dauswrebeli gadaw-
yvetilebis gamotanis formaluri winapirobebi, aRniSna, rom dauswrebeli gadaw-
yvetilebis gamotanis gziT sarCelis dakmayofilebisas, mosamarTle valdebulia,
gamoarkvios kanonis ZaliT dadgenilad miCneuli faqtobrivi garemoebebi amar-
Tlebs Tu ara iuridiuli TvalsazrisiT moTxovnas. moTxovnis iuridiuli marTe-
bulobis kvleva gulisxmobs, sasamarTlom sworad moiZios damfuZnebeli norme-
bi, romlebic davis gadawyvetis fundaments warmoadgens da qmnis ama Tu im urTi-
erTobis regulirebis abstraqtul Semadgenlobas. normis moZiebis Semdgom sasa-
marTlo adgens, sarCelSi miTiTebuli iuridiuli mniSvnelobis mqone faqtebi dam-
fuZnebeli normis abstraqtul aRwerilobas akmayofilebs Tu ara, rac dauswre-
beli gadawyvetilebis gamotanis gziT sarCelis warmatebis safuZvelia.

sasamarTlom gaiziara moTxovnis iuridiuli marTebulobis Taobaze kasatoris (Sem-
kveTis) pretenzia (sssk-is 394-e muxlis „e“ qvepunqtis konteqstiT) da aRniSna,
rom pirgasamtexlos dakisrebis nawilSi miRebuli gadawyvetileba iuridiulad
dausabuTebelia. sasamarTlom miuTiTa, rom sarCelis iuridiuli safuZvlianobis
gamorkveva samarTlis sakiTxs warmoadgens da, miuxedavad mxaris moTxovnisa, sa-
samarTlo yovelTvis valdebulia, am kuTxiT warmarTos Sesabamisi kvleva, swo-
red am dasabuTebiT uaryo sakasacio palatam gasaCivrebuli ganCinebis daskvna,
rom xsenebuli sakiTxis saapelacio wesiT sadavod gaxdoma, im pirobebSi, rom saCi-
varSi mxare mas ar Sesdavebia, arRvevs ssk-is 380-e muxlis moTxovnebs.

sakasacio palatis miTiTebiT, gansaxilvel SemTxvevaSi, sarCelSi aRniSnuli ka-
nonis ZaliT dadgenilad miCneuli garemoebebis samarTlis normebTan subsumire-

136  sus gadawyvetileba, 11 maisi, 2018, #as-1468-1388-2017.
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biT dgindeba mxareTa Soris ssk-is 730-e muxliT gaTvaliswinebuli satransporto
eqspediciis xelSekrulebis zepiri formiT dadeba, romelic formaTavisufali
garigebaa (sk-is 730.2 da 709-e muxlebi), ramdenadac mosarCele Tavadve adastu-
rebs, rom mopasuxem kontraqts xeli ar moawera, Tumca Sesabamisad moqmedebda.
xelSekrulebis farglebSi eqspeditorma ganaxorciela gadazidva, xolo SemkveTs
ar gadauxdia provizia (sk-is me-400 muxli). am moTxovnis nawilSi palatam miiCnia,
rom arsebobda dauswrebeli gadawyvetilebiT moTxovnis dakmayofilebis winapi-
roba. vinaidan, ssk-is 418-e muxlis me-2 nawilidan gamomdinare, pirgasamtexloze
SeTanxmebas kanoni imperatiulad ukavSirebs werilobiT formas, winaaRmdeg Sem-
TxvevaSi, amave kodeqsis 59-e muxlis pirveli nawilis Tanaxmad, pirgasamtexlos
Taobaze mxareTa SeTanxmeba ucilod baTilia da, 61-e muxlis pirveli nawiliT,
SeTanxmebulad ar miiCneva, sakasacio palatam daaskvna, rom pirgasamtexlos da-
kisrebis nawilSi sarCelSi miTiTebuli, dadgenilad miCneuli faqtebi iuridiu-
lad ar amarTlebda sasamarTlo moTxovnas.

10.5.

gamoyenebuli normebi: sssk-is 73-e muxlis merve nawilis pirveli winadade-
ba, ssk-is 427-e muxli.

ganmarteba: saproceso samarTliT dadgenili wesebi, iSviaTi gamonaklisis
garda, ganvrcobiTi interpretaciis SesaZleblobas ar qmnis, radganac es da-
arRvevda samarTlebrivi normebis erTianobas da SeewinaaRmdegeboda proce-
sualuri formalizmis princips. am principis arsi ki, isaa, rom yoveli sapro-
ceso moqmedeba sruldeba kanoniT dadgenili wesebisa da formalobebis mkac-
rad dacviT. mocemul SemTxvevaSi, miuxedavad imisa, rom uwyebis mimRebsa da
sawarmos warmomadgenels (direqtors), Soris biologiuri kavSiri arsebobs
(deda-Svilia), kanonis gagebiT igi (deda) ar warmoadgens organizaciis ufle-
bamosil pirs, romelic valdebuli iqneboda, uwyeba adresatisaTvis gadaeca.

dabrunebis motivacia: saapelacio sasamarTlom arasworad ganmarta da-
uswrebeli gadawyvetilebis gauqmebis maregulirebeli normebi da araswo-
rad Seafasa wardgenili mtkicebulebebi, ris gamoc mowinaaRmdege mxares usa-
fuZvlod uTxra uari dauswrebeli gadawyvetilebis gauqmebaze.

gamyidvelma (mewarme, principali) mravalfunqciuri motoblokis nasyidobis xel-
Sekrulebidan gamomdinare davaSi, sarCeli aRZra myidvelis (beneficiaris) wina-
aRmdeg da moiTxova garantis mier myidvelisaTvis usafuZvlod gadaxdili Tanxis
dakisreba. mopasuxem sarCeli ar cno da  waradgina moTxovnis gamomricxveli Sesa-
gebeli Semdegi dasabuTebiT: mosarCelem daTqmul vadaSi ar Seasrula xelSekru-
lebiT nakisri valdebuleba. sabanko garantiis Tanaxmad, xelSekrulebis nebismi-
eri darRvevis SemTxvevaSi, uzrunvelyofis sabanko garantiiT gaTvaliswinebuli
Tanxa upirobod gadaecemoda Semsyidvels, Sesabamisad, miuxedavad imisa, rom sa-
garantio Tanxis moTxovnis droisaTvis valdebuleba ukve Sesrulebuli iyo, xo-
lo pirgasamtexlos Tanxa _ gadaxdili, garanti amisgan damoukideblad, valdebu-
li iyo, gadaexada sabanko garantiis Tanxa.

saqalaqo sasamarTlom sarCeli daakmayofila, quTaisis saapelacio sasamarTlom
mowinaaRmdege mxaris (mosarCelis) sxdomaze gamoucxadeblobis gamo, apelantis
Suamdgomlobis safuZvelze gamoitana dauswrebeli gadawyvetileba da daakmayo-
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fila mopasuxis saapelacio saCivari, mogvianebiT, ki ar daakmayofila mosarCelis
saCivari dauswrebel gadawyvetilebaze. Sesabamisad, mosarCelis sakasacio saCiv-
ris sagani gaxda saapelacio sasamarTlos ganCineba dauswrebeli gadawyvetilebis
ucvlelad datovebis Sesaxeb da dauswrebeli gadawyvetileba.

sakasacio sasamarTlom dadgenilad miiCnia, rom mTavari sxdomis daniSvnis droi-
sa da TariRis Sesaxeb mowinaaRmdege mxares, romelic iuridiuli piria, Setyobi-
neba gaegzavna iuridiul misamarTze. Setyobineba Cahbarda direqtoris dedas, ro-
melic organizaciis uflebamosili piri ar aris. kanonis Tanaxmad, organizacii-
saTvis gagzavnili uwyeba unda Cahbardes kancelarias an aseTive daniSnulebis
struqturul erTeuls anda pirs, xolo aseTis aryofnis SemTxvevaSi _ organiza-
ciis Sesabamis uflebamosil pirs, romelic uwyebas adresats gadascems (sssk-is
73-e muxlis merve nawilis pirveli winadadeba). saproceso samarTliT dadgenili
wesebi, iSviaTi gamonaklisis garda, ganvrcobiTi interpretaciis SesaZleblobas
ar qmnis, radganac es daarRvevda samarTlebrivi normebis erTianobas da Seewina-
aRmdegeboda procesualuri formalizmis princips. am principis arsi ki, isaa, rom
yoveli saproceso moqmedeba sruldeba kanoniT dadgenili wesebisa da formalo-
bis mkacrad dacviT (Sead. sssk-is pirveli muxlis pirveli nawili). mocemul Sem-
TxvevaSi, miuxedavad imisa, rom uwyebis mimRebsa da sawarmos warmomadgenels, (di-
reqtors) Soris biologiuri kavSiri arsebobs (deda-Svilia), kanonis gagebiT igi
(deda) ar warmoadgens organizaciis uflebamosil pirs, romelic valdebuli iqne-
boda, uwyeba adresatisaTvis gadaeca. aRniSnulidan gamomdinare, palatam ar gai-
ziara saapelacio palatis daskvna, rom mowinaaRmdege mxares sasamarTlos mTava-
ri sxdomis Taobaze ecnoba sssk-is 70-78 muxlebiT dadgenili wesiT.

sakasacio sasamarTlos gansjiT, saapelacio sasamarTlos daskvna, rom saqmeze dad-
genili faqtobrivi garemoebebi iuridiulad amarTlebda saapelacio saCivars, mok-
lebulia damajerebel, samarTlebriv argumentacias. palatam gaiziara kasatoris
(mosarCelis) Semdegi mosazreba, rodesac mxareTa Soris arsebuli valdebuleba
Sewyda SesrulebiT (ssk-is 427-e muxli) da mowinaaRmdege mxarem vadagadacilebi-
saTvis zianic aanazRaura (gadaixada xelSekrulebiT gaTvaliswinebuli pirgasam-
texlo), ramdenad arsebobda sabanko garantiidan gamomdinare normebis amoqme-
debisa da principalisaTvis aseTi mkacri pasuxismgeblobis dakisrebis samarTleb-
rivi safuZveli.

sakasacio palatam im safuZvliT, rom sxdomaze mowinaaRmdege mxaris gamoucxa-
debloba ar iyo gamowveuli arasapatio mizeziT, saapelacio sasamarTlom ki, da-
uswrebeli gadawyvetilebis gauqmebis maregulirebel normaTa araswori ganmar-
tebisa da, wardgenili mtkicebulebebis arasworad Sefasebis gamo, mowinaaRmdege
mxares usafuZvlod uTxra uari dauswrebeli gadawyvetilebis gauqmebaze, ganCi-
nebiT gaauqma dauswrebeli gadawyvetilebis ZalaSi datovebis Sesaxeb saapela-
cio sasamarTlos ganCineba da dauswrebeli gadawyvetileba da saqme saapelacio
saCivris xelaxla gansaxilvelad daubruna saapelacio sasamarTlos.137

137  sus ganCineba, 12 Tebervali, 2016, #as-872-822-2015.
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10.6.

gamoyenebuli normebi: sssk-is 180-e, 178-e, 275-e, 186-e muxlebi.

ganmarteba: aRiarebiTi sarCeli dauSvebelia, Tu ukve SesaZlebelia sarCe-
lis aRZvra valdebulebis Sesrulebis Taobaze, ese igi, Tu SesaZlebelia, aRiZ-
ras mikuTvnebiTi (aRsrulebiTi) sarCeli. aRiarebiTi sarCelis dasaSvebobis
es ukanaskneli kriteriumi ganpirobebulia saproceso ekonomiisa da swrafi
marTlmsajulebis interesebiT, raTa Tavidan iqnes acilebuli erTi davis far-
glebSi ramdenime sarCelis aRZvra.

dabrunebis safuZveli: sasamarTlos ar Seumowmebia, arsebobda Tu ara sar-
Celis aRZvris winapirobebi, kerZod, sasamarTlos ar gaurkvevia mosarCelis
iuridiuli interesi da ar daudgenia, SesaZlebeli iyo Tu ara mikuTvnebiTi
sarCelis aRZvra, rac ewinaaRmdegeba sssk-is 233-e muxlis pirveli nawilis „d“
qvepunqtiT gaTvaliswinebul moTxovnas.

SezRuduli pasuxismgeblobis sazogadoebaTa Soris davaSi mosarCelem qiravno-
bisa da ipoTekis xelSekrulebebis baTilad cnoba da ijaris xelSekrulebis kano-
nierad aRiareba moiTxova. saqalaqo sasamarTlom sarCeli ar daakmayofila, xolo
mowinaaRmdegis (mopasuxis) gamoucxadeblobis gamo gamotanil saapelacio sasa-
marTlos dauswrebeli gadawyvetilebiT saapelacio saCivari dakmayofilda, ga-
uqmda pirveli instanciis sasamarTlos gadawyvetileba da, axali gadawyvetile-
biT, sarCeli dakmayofilda. saapelacio sasamarTlom ar daakmayofila saCivari
dauswrebel gadawyvetilebaze.

sakasacio sasamarTlos ganCinebiT138 gauqmda saCivris dakmayofilebaze uaris Tqmi-
sa da dauswrebeli gadawyvetilebis ZalaSi datovebis Sesaxeb saapelacio sasamar-
Tlos ganCineba, aseve, dauswrebeli gadawyvetileba da saqme xelaxla gansaxilve-
lad daubrunda imave sasamarTlos Semdeg garemoebaTa gamo:

miuxedavad imisa, rom sakasacio sasamarTlom gaiziara saapelacio sasamarTlos
msjeloba, rom mopasuxe kanoniT dadgenili wesiT iyo mowveuli saqmis ganxilvaSi,
miiCnia, rom arsebobs gasaCivrebuli dauswrebeli gadawyvetilebis gauqmebis sssk-
is 233-e muxlis pirveli nawilis „d“ qvepunqtiT gaTvaliswinebuli safuZveli, ker-
Zod, saapelacio sasamarTlos ar Seumowmebia, arsebobda Tu ara sarCelis aRZvris
winapirobebi.

sasamarTlom aRniSna, rom sarCelis aRZvris winapirobebi CamoTvlilia sssk-is 186-
e muxlSi. aRniSnuli normis pirveli nawilis „T“ qvepunqtis mixedviT, mosamarTle
ar miiRebs sarCels, Tu Setanilia am kodeqsis 178-e muxlSi (garda imave muxlis
pirveli nawilis „T“ da „i“ qvepunqtebisa da me-3 nawilisa, Tu mosarCeles miTiTe-
buli aqvs mtkicebulebaTa warudgenlobis sapatio mizezi) miTiTebuli pirobebis
darRveviT. sssk-is 178-e muxlis pirveli nawilis „T“ qvepunqtis mixedviT, sar-
CelSi unda aRiniSnos am kodeqsis 180-e muxliT gaTvaliswinebuli iuridiuli in-
teresi, Tu aRZrulia aRiarebiTi sarCeli. amdenad, Tu aRZrulia aRiarebiTi sar-
Celi, magram mosarCeles ara aqvs miTiTebuli aseTi sarCelis aRZvris iuridiuli
interesi, sasamarTlom sarCeli warmoebaSi ar unda miiRos, xolo, Tu SecdomiT
miiRo, ganuxilvelad unda datovos igi (sssk-is 275-e muxli). gansaxilvel SemTxve-
vaSi, mosarCeles aRZruli aqvs aRiarebiTi sarCeli, kerZod, igi moiTxovs qirav-

138  sus ganCineba, 19 Tebervali, 2016, #as-914-876-2014.
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nobisa da ipoTekis xelSekrulebebis baTilad cnobasa da ijaris xelSekrulebis
kanonierad aRiarebas. miuxedavad amisa, mosarCeles sarCelSi ar miuTiTebia aRia-
rebiTi sarCelis aRZvris iuridiul interesze.

sakasacio sasamarTlom uzenaesi sasamarTlos stabilur sasamarTlo praqtikaze
dayrdnobiT ganmarta, rom mikuTvnebiTi (aRsrulebiTi) sarCelebisagan gansxva-
vebiT, romlebic mimarTulia darRveuli uflebis dacvisaken, aRiarebiTi sarCe-
lebis dros mosarCelis ufleba jer kidev araa darRveuli, magram arsebobs misi
momavalSi darRvevis saSiSroeba, radgan viRac edaveba mas am uflebaSi. aqedan
gamomdinare, iuridiuli interesis arsebobisaTvis, romelic warmoadgens aRiare-
biTi sarCelis miRebisa da ganxilvis winapirobas (sssk-is 178-e muxlis pirveli
nawilis „l“ qvepunqti, amave kodeqsis 186-e muxlis pirveli nawilis „T“ qvepunqti)
_ saWiroa Semdegi kriteriumebis arseboba: a) mosarCeles unda edavebodnen uf-
lebaSi; b) davis arseboba unda qmnides mosarCelis uflebis momavalSi darRvevis
realur saSiSroebas; g) aRiarebiTi sarCelis gadawyveta davis gadawyvetis sauke-
Teso saSualeba unda iyos, kerZod, gadawyvetilebiT mxare garkveul iuridiul
Sedegs unda iRebdes, aRiarebiTi sarCelis dakmayofileba unda qmnides im ufle-
bisa Tu urTierTobis gansazRvrulobas, rac mosarCelesa da mopasuxes Soris war-
moSobili davis gamo irRveva. amasTan, aucileblad gasaTvaliswinebelia, rom aRi-
arebiTi sarCeli dauSvebelia, Tu ukve SesaZlebelia sarCelis aRZvra valdebu-
lebis Sesrulebis Taobaze, ese igi, Tu SesaZlebelia, aRiZras mikuTvnebiTi (aR-
srulebiTi) sarCeli. aRiarebiTi sarCelis dasaSvebobis es ukanaskneli kriteriu-
mi ganpirobebulia saproceso ekonomiisa da swrafi marTlmsajulebis interese-
biT, raTa Tavidan iqnes acilebuli erTi davis farglebSi ramdenime sarCelis aR-
Zvra (susg 27.11.2015, saqme #as-148-138-2015).

sasamarTlos miTiTebiT, garda imisa, rom araa garkveuli mosarCelis iuri-
diuli interesi, arc isaa dadgenili, SesaZlebeli iyo Tu ara mikuTvnebiTi
sarCelis aRZvra, rac ewinaaRmdegeba sssk-is 233-e muxlis pirveli nawilis „d“
qvepunqtiT gaTvaliswinebul moTxovnas (dauswrebeli gadawyvetilebis ga-
motana dauSvebelia, Tu ar arsebobs sarCelis aRZvris winapirobebi). zemoaR-
niSnulidan gamomdinare, sakasacio palatam miiCnia, rom gasaCivrebuli ganCinebi-
sa da dauswrebeli gadawyvetilebis dasabuTeba imdenad arasrulia, rom maTi sa-
marTlebrivi safuZvlianobis Semowmeba SeuZlebelia, rac gadawyvetilebebis ga-
uqmebis absoluturi safuZvelia (sssk-is 394-e muxlis „e1“ qvepunqti).

10.7.

gamoyenebuli normebi: sssk-is 387-e muxlis mesame nawili, 372-e, 2321 da 201-e
muxlis meore nawili.

ganmarteba: saapelacio sasamarTloSi Sesageblis warudgenloba ar SeiZle-
ba, gaxdes dauswrebeli gadawyvetilebis gamotanis safuZveli.

dabrunebis safuZveli: sssk-is 394-e muxlis e1 punqti.

mewarmeebs Soris deliqturi valdebulebidan warmoSobil davaSi sarCeli mopa-
suxisaTvis zianis anazRaurebis moTxovniT nawilobriv dakmayofilda, saapela-
cio sasamarTlom sarCelis uaryofis nawilSi mosarCelis saapelacio saCivris gan-
xilvisas mowinaaRmdege mxaris mier dadgenil vadaSi saapelacio pasuxis (Sesageb-
lis) warudgenlobis gamo miiRo dauswrebeli gadawyvetileba. sakasacio sasamar-
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Tlom daakmayofila mopasuxis sakasacio saCivari, gaauqma dauswrebeli gadawyve-
tilebis ZalaSi datovebis Sesaxeb saapelacio sasamarTlos ganCineba da dauswre-
beli gadawyvetileba da saqme xelaxla gansaxilvelad daabruna.139

sakasacio palatam miiCnia, rom saapelacio sasamarTlom arasworad ganmarta daus-
wrebeli gadawyvetilebis miRebis winapirobebis (sssk-is 387-e muxlis mesame nawi-
li, 372-e, 2321 da 201-e muxlis meore nawili), radganac apelaciis etapze, mowinaaR-
mdege mxaris mier mxolod Sesageblis warudgenloba ar warmoadgens dauswrebeli
gadawyvetilebis miRebis sakmaris safuZvels.

sakasacio sasamarTlom, uzenaesi sasamarTlos didi palatis gadawyvetile-
baze dayrdnobiT, ganmarta, rom saapelacio sasamarTloSi Sesageblis warud-
genloba ar SeiZleba, gaxdes dauswrebeli gadawyvetilebis gamotanis safuZ-
veli... miuxedavad imisa, rom saqmis momzadebis mizniT pirveli instanciisaTvis
dadgenili wesebi TiTqmis mTlianad exeba saapelacio sasamarTlosac, saapela-
cio Sesagebels aqvs mxolod saapelacio sasamarTlosaTvis damaxasiaTebeli
Taviseburebebi, rac, upirvelesad, vlindeba mtkicebiT saqmianobaSi. saape-
lacio Sesagebeli, rogorc mtkicebiTi saqmianobis gansaxorcielebeli saproce-
so saSualeba, ar SeiZleba, gavaigivoT sarCelis winaaRmdeg mimarTul Sesage-
belTan. sssk-is 201-e muxlis me-7 nawiliT gaTvaliswinebuli Sesageblis warud-
genlobis faqti TavisTavad gansazRvravs mtkicebis sagans, radgan sarCelSi miTi-
Tebuli faqtebis mtkicebisagan Tavisufldeba mosarCele. aRniSnuli faqti SeiZ-
leba iyos dauswrebeli gadawyvetilebis gamotanis winapiroba. Sesabamisad, saa-
pelacio Sesageblis warudgenlobas saqmis momzadebis etapze, rogorc iuri-
diul faqts, ar SeiZleba mohyves iseTive Sedegebi, radgan apelaciaSi mtkice-
biTi saqmianobis ganxorcielebis Taviseburebidan gamomdinare ixileba igi-
ve sadavo materialursamarTlebrivi faqtebi da mtkicebulebebi, xolo am
stadiaze Sesageblis warudgenlobiT, pirvel instanciaSi Sesageblis warud-
genlobis msgavsad, mtkicebis sagani ar ganisazRvreba.

saqarTvelos samoqalaqo saproceso kodeqsi ar iTvaliswinebs saapelacio in-
stanciaSi samoqalaqo saqmiswarmoebisas saapelacio saCivarze apelantis mowina-
aRmdege mxaris mier Sesageblis warudgenlobis gamo dauswrebeli gadawyvetile-
bis gamotanis SesaZleblobas, Sesabamisad, `Sesageblis warmoudgenlobis gamo,
saapelacio sasamarTloSi dauswrebeli gadawyvetilebis gamotana mizanSeu-
wonelia“(ix. susg 2016 wlis 17 martis didi palatis ganCineba saqmeze #as-121-
117-2016).

10.8.

gamoyenebuli normebi: sssk-is 394-e, 385.2.-e, sssk-is 2321-e, 84-e muxlebi.

ganmarteba: imis gansazRvra, sarCelSi miTiTebuli faqtobrivi garemoebebi
iuridiulad amarTlebs Tu ara moTxovnas, samarTlebrivi Sefasebis sakiT-
xia, ris gamoc saapelacio sasamarTlom saqme gansaxilvelad pirveli instan-
ciis sasamarTlos ar unda daubrunos.

dabrunebis dasabuTeba: sssk-is 394-e muxlis „e1“ qvepunqti. gasarkvevia, ga-

139  sus ganCineba, 28 ivnisi, 2016 weli, #as-26-26-2016.
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marTlebulia Tu ara moTxovna samarTlebrivad da aris Tu ara sarCeli aR-
Zruli saTanado mopasuxis mimarT.

fizikuri piris (mosarCele) mier sawarmos (mopasuxe) winaaRmdeg davaSi, romelSic
mosarCele moiTxovda mis mier samarTlebrivi safuZvlis gareSe gadacemuli Tan-
xis dakisrebas, mopasuxem Sesagebeli ar waradgina. saqalaqo sasamarTlos ga-
dawyvetilebiT _ sarCeli ar dakmayofilda im safuZvliT, rom masSi miTiTebuli
faqtobrivi garemoebebi iuridiulad ar amarTlebda sasarCelo moTxovnas. mosar-
Celis saapelacio saCivris safuZvelze saapelacio sasamarTlom saqme pirveli in-
stanciis sasamarTlos daubruna xelaxla gansaxilvelad. mopasuxis sakasacio sa-
Civris safuZvelze sakasacio sasamarTlom gaauqma gasaCivrebuli ganCineba, aras-
worad miiCnia saqmis pirveli instanciis sasamarTloSi dabruneba da saqme xelax-
la gansaxilvelad saapelacio sasamarTloSi daabruna.140

sakasacio sasamarTlom aRniSna, rom samarTliani sasamarTlos uflebiT dadgeni-
li standartiT, sssk-is 394-e muxliT gaTvaliswinebuli, sasamarTlo gadawyveti-
lebis gauqmebis absoluturi safuZvlebis ganxilva TvalsaCinos xdis, rom ramde-
nime maTgani (kerZod, 394-e muxlis „a-d“ da „v-T“ qvepunqtebi) pirdapir gamomdina-
reobs marTlmsajulebis sworad ganxorcielebis principidan, maT Soris, saqmis
ganxilvaSi mxaris monawileobisa da samarTliani da sajaro ganxilvis fundamen-
turi uflebidan, da qmnis im SemTxvevas, rodesac calsaxaa, rom saqme xelaxla
gansaxilvelad unda daubrundes im sasamarTlos, sadac darRveva vlindeba, Tum-
ca, sssk-is 394-e muxliT gaTvaliswinebuli kidev ori safuZveli, kerZod: a) gadaw-
yvetileba iuridiulad ar aris sakmarisad dasabuTebuli; da b) gadawyvetilebis
dasabuTeba imdenad arasrulia, rom misi samarTlebrivi safuZvlianobis Semowme-
ba SeuZlebelia _ warmoadgens iseT safuZvlebs, romlebic, sssk-is 385-e muxlis
me-2 nawilis Sesabamisad, saqmis garemoebebis srulyofili analizis Sedegad da
samarTliani sasamarTlos uflebis WrilSi, qmnis saqmis pirveli instanciis sasa-
marTloSi dabrunebis marTebuloba-aramarTebulobis Sefasebis saSualebas (susg
#as-1234-1175-2014, 2015 wlis 23 Tebervali).

mocemul SemTxvevaSi, zemoaRniSnuli principebis gaTvaliswinebiT, pirveli in-
stanciis sasamarTloSi saqmis xelaxla gansaxilvelad dabrunebis marTebulobis
SefasebisaTvis aucilebelia misi samarTlebrivi Taviseburebis gaTvaliswineba,
rac gamowveulia pirveli instanciis sasamarTloSi mopasuxis mier Sesageblis wa-
rudgenlobiT.

sssk-is 2321 muxlidan gamomdinare, imisaTvis, raTa sasamarTlom dauswrebeli ga-
dawyvetilebis gamotanis gziT daakmayofilos sarCeli, mosamarTle valdebulia,
gamoarkvios kanonis ZaliT dadgenilad miCneuli (sarCelSi miTiTebuli) faqtobri-
vi garemoebebi amarTlebs Tu ara iuridiuli TvalsazrisiT moTxovnas. aseT dros
(ivaraudeba Sesageblis Seutanloba an mopasuxis gamoucxadebloba) gadawyvetile-
ba gamoitaneba dadgenilad miCneuli garemoebebis materialur kanonmdeblobasTan
formaluri Sesabamisobis kvlevis safuZvelze, ise, rom sasamarTlo arauflebamo-
silia, sssk-is 105-e muxlis Sesabamisad, saqmeSi arsebuli mtkicebulebebis Sefase-
bis Sedegad daadginos faqtobrivi garemoebebi. sasamarTlom aRniSna, rom moTxov-
nis iuridiuli marTebulobis kvleva, Tavis mxriv, moiazrebs mosarCelis moTxov-
nis maregulirebeli materialursamarTlebrivi normis sworad gansazRvras da imis
utyuarad dadgenas, sarCelSi miTiTebuli da kanonis ZaliT dadgenilad miCneuli

140  sus ganCineba, 12 ivnisi, 2017,# as-825-791-2016.
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garemoebebis samarTlebrivi Sefaseba qmnis Tu ara moTxovnis materialuri normis
Semadgenlobas. amrigad, imis gansazRvra, sarCelSi miTiTebuli faqtobrivi ga-
remoebebi iuridiulad amarTlebs Tu ara moTxovnas, samarTlebrivi Sefasebis
sakiTxia. gamomdinare aRniSnulidan, sasamarTlos gansjiT, vinaidan sarCelSi mi-
TiTebuli faqtobrivi garemoebebi damtkicebulad miiCneoda, saapelacio sa-
samarTlos Tavad SeeZlo, aRniSnuli faqtobrivi garemoebebi samarTlebri-
vad, saTanadod Seefasebina da gamoetana saqmeze saboloo gadawyvetileba. Se-
sabamisad, dausabuTebelia saqmis pirveli instanciis sasamarTloSi dabrune-
bis Taobaze saapelacio sasamarTlos ganCineba.

sakasacio sasamarTlos gansjiT, mxareTa Soris saxelSekrulebo urTierTobis ar-
sebobis Sesaxeb saapelacio sasamarTlos daskvna ewinaaRmdegeba mis mierve dad-
genil garemoebas, rom mosarCelem mopasuxes Tanxa gadasca mopasuxe kompaniis
partniorebTan SeTanxmebis safuZvelze, aseve, ewinaaRmdegeba dadgenil sxva faq-
tobriv garemoebasac, kerZod, mosarCele da kompaniis partniorebi SeTanxmdnen,
Tanxis sanacvlod mosarCeles gadascemdnen kompaniis 100%-ian wils.

sasamarTlos azriT, zemoaRniSnuli faqtebi ar qmnis im daskvnis gamotanis saSua-
lebas, rom mosarCelesa da mopasuxe kompanias, rogorc damoukidebeli ufleba-
unarianobis samarTalsubieqts Soris, arsebobda saxelSekrulebo urTierTo-
ba, Tundac zepiri garigebis safuZvelze. miT umetes, dausabuTebelia imaze miTi-
Teba, rom mopasuxe kompaniam mxareTa Soris dadebuli zepiri xelSekrulebiT ikis-
ra Tanxis dabrunebis valdebuleba. piriqiT, sarCelis Sinaarsidan irkveva, rom
mosarCele mopasuxe kompaniis partniorebisgan elodeboda Tanxis dabrunebas.

sakasacio sasamarTlom gaiziara mopasuxis mosazreba, rom saapelacio sasamar-
Tlom dausabuTeblad Secvala zepiri SeTanxmebis mxareebi, Sesabamisad, sssk-
is 230-e muxliT gaTvaliswinebuli saproceso normis darRveviT, damtkice-
bulad miiCnia iseTi faqtobrivi garemoeba, romelzec Tavad mosarCeles ar
miuTiTebia da amis Sedegad gamoitana araswori daskvna.

sakasacio sasamarTlom aRniSna, rom mosarCelis mier miTiTebuli faqtobrivi ga-
remoebebis samarTlebrivi SefasebisaTvis mniSvnelovania is faqti, rom mosarCe-
lem sazogadoebas Tanxa gadasca mopasuxe kompaniis partniorebTan SeTanxmebiT
da kompaniisaTvis gadacemuli Tanxis dabrunebas eloda kompaniis partniorebi-
sagan. mosarCelis mier miTiTebuli faqti, rom Tanxis dabrunebis SeuZleblobis
gamo, mosarCele da kompaniis partniorebi kompaniis 100%-iani wilis daTmobis Ta-
obaze SeTanxmdnen Tanxis sanacvlod, amyarebs varauds swored kompaniis partni-
orebTan SeTanxmebis arsebobazec, rac sasamarTlos aZlevs safuZvels, rom moce-
mul saqmeSi mopasuxis saTanadoobis sakiTxi Seamowmos.

sakasacio palatis SefasebiT, davis sworad gadawyvetisaTvis arsebiTi mniSvne-
lobisaa imis Taobaze sakiTxi, sarCelSi miTiTebuli garemoebebis damtkicebulad
miCnevis pirobebSi, vis ekisreba samoqalaqo pasuxismgebloba, mopasuxe kompanias
Tu mis partniorebs, rac unda gaxdes saapelacio sasamarTlos msjelobis sagani.
Tu aRniSnuli msjelobis Sedegad saapelacio palata gamoitans daskvnas, rom sa-
Tanado mopasuxeebs warmoadgenen mopasuxe kompaniis partniorebi, saqme warimar-
Teba imis Sesabamisad, iqneba Tu ara mosarCele Tanaxma Tavdapirveli mopasuxis
saTanado mopasuxeebiT Secvlaze. aRniSnuli Tanxmobis arsebobis pirobebSi, saa-
pelacio sasamarTlom unda imsjelos xelaxla gansaxilvelad saqmis pirveli in-
stanciis sasamarTloSi dabrunebis mizanSewonilobaze, xolo aseTi Tanxmobis
ararsebobisas, sarCelis dakmayofileba-daukmayofileblobis sakiTxze.
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10.9.

gamoyenebuli normebi: sssk-is 70-72-e muxlebi.

ganmarteba: kanoniT amomwuravad aris dadgenili sasamarTlo uwyebis Sina-
arsi, romlis romelime elementis ararsebobis SemTxvevaSi, sasamarTlo uw-
yeba arasrulad da kanonSeusabamod Cabarebulad unda iqnes miCneuli.

dabrunebis safuZveli: ganCineba saproceso normebis darRveviTaa miRebu-
li, rasac araswori gadawyvetilebis miReba mohyva Sedegad.

SromiTsamarTlebriv davaSi, sadac sakasacio sasamarTlo damsaqmeblis sakasacio
saCivris safuZvelze ixilavda am ukanasknelis winaaRmdeg miRebuli dauswrebe-
li gadawyvetilebisa da am gadawyvetilebis ZalaSi datovebis Sesaxeb ganCinebis
kanonierebas, sasamarTlom miiCnia, rom damsaqmeblis pretenziaTa nawili, rome-
lic exeba sssk-iT dadgenili wesiT sasamarTlo sxdomis Sesaxeb mxarisaTvis uwye-
bis Cabarebis wess, dasabuTebulia, ris gamoc gaauqma ganCineba da dauswrebeli
gadawyvetileba da saqme xelaxla gansaxilvelad daubruna imave sasamarTlos.141

sakasacio sasamarTlom miuTiTa, rom sasamarTlo moxelis mier damsaqmeblis war-
momadgenlis gafrTxilebis Sesaxeb Sedgenili aqtis audioCanaweri ar Seicavda
sssk-is 72.1-e muxliT dadgenil informacias, sxvebTan erTad _ miTiTebas arasapa-
tio mizeziT gamoucxadeblobis SemTxvevaSi mxaris mimarT gamosayenebeli zome-
bis Taobaze; miTiTebas gamoucxadeblobis Sedegebze da valdebulebas, acnobos
sasamarTlos gamoucxadeblobis mizezebi.

sakasacio sasamarTlom ganmarta, rom saproceso normebi, rogorc forma-
lur wesTa erToblioba, im savaldebulo moTxovnebs adgens, romelTa Secvla
arc sasamarTlos da arc mxareTa Sexedulebaze araa damokidebuli, Sesabami-
sad, sssk-is 70-e-78-e muxlebiT dadgenili mowesrigebis farglebSi, mxarisaT-
vis sasamarTlo uwyebis Cabarebis wesis Semowmeba sasamarTlos valdebule-
baa, xolo im pirobebSi, rodesac mopasuxe uTiTebs, rom darRveulia sapro-
ceso kanonmdeblobis moTxovna, sxdomis TariRis Tavad mxaris mier araswo-
rad moniSvnis Sesaxeb sasamarTlos msjeloba da dasabuTeba gaumarTlebelia,
radgan, upirvelesad, Sesamowmebelia, ramdenad daicva sasamarTlos moxelem
mxarisaTvis Setyobinebis Cabarebis dros saproceso kodeqsiT dadgenili moT-
xovnebi. es sakiTxi ar warmoadgens imgvar formalobas, romelic sasamarTlos
ganmartebis sagania, radgan sssk-is 72.1 muxliT amomwuravad aris dadgenili
sasamarTlo uwyebis Sinaarsi, romlis romelime elementis ararsebobis Sem-
TxvevaSi, sasamarTlo uwyeba arasrulad da kanonSeusabamod Cabarebulad un-
da iqnes miCneuli.

10.10.

gamoyenebuli normebi: sssk-is 230-e, 216.1.-e muxlebi.

ganmarteba: sxdomaze sawarmos arauflebamosili warmomadgenlis gamocxa-
debis SemTxvevaSi dauswrebeli gadawyvetilebis gamotaniT sasamarTlo xel-
misawvdomobis ufleba mopasuxesTan mimarTebiT araproporciulad SeizRu-

141  sus ganCineba, 24 ivlisi, 2017, #as-1188-1148-2016.
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da. amis Tavidan asacileblad, sasamarTlos sxdoma sxva droisaTvis unda ga-
daedo, Sesabamisad, imave sxdomaze mopasuxis winaaRmdeg dauswrebeli gadaw-
yvetilebis gamotana dauSvebeli iyo. mindobilobis ararsebobis SemTxvevaSi,
mxares ar unda waerTvas saqmis arsebiTad ganxilvis ufleba.

dabrunebis safuZveli: saqmis garemoebebi saproceso normebis iseTi dar-
RveviTaa dadgenili, rom am darRvevebis Sedegad saqmeze araswori gadawyve-
tileba iqna gamotanili da saWiroa mtkicebulebaTa damatebiTi gamokvleva.

mewarmeebs Soris davaSi saqalaqo sasamarTlos dauswrebeli gadawyvetilebiT _
saqonlis gadazidvis Rirebulebis anazRaurebis Sesaxeb Semsruleblis (mosarCe-
le) moTxovna damkveTis (mopasuxe) mimarT dakmayofilda. amave sasamarTlos gan-
CinebiTve uaryofil iqna mopasuxis saCivari dauswrebel gadawyvetilebaze, ro-
melic ucvlelad datova saapelacio sasamarTlom. sakasacio sasamarTlom gaauq-
ma gasaCivrebuli ganCineba da saqme saapelacio saCivris xelaxla gansaxilvelad
imave sasamarTlos daubruna.142

sakasacio sasamarTlom ar gaiziara saapelacio sasamarTlos gasaCivrebuli ganCi-
nebis msjeloba da daskvna, rom mopasuxis arauflebamosili warmomadgenlis ga-
mocxadeba mopasuxis arasapatio mizeziT gamoucxadeblobad unda iqnes miCneuli
da adamianis uflebaTa evropulma sasamarTlos praqtikaze (saqmeSi „miragal es-
kolano da sxvebi espaneTis winaaRmdeg“) dayrdnobiT, ganmarta, rodesac sakiTxi
exeba samarTlebrivi sicxadis princips (Legal certainty), es ar aris ubralod samar-
Tlebrivi normis interpretaciis problema, aramed proceduruli moTxovnis ara-
gonivruli konstruqciaa, ramac gamoiwvia efeqturi sasamarTlo dacvis uflebis
darRveva. mxareebs unda SeeZloT gasaCivrebis uflebis gamoyeneba im momenti-
dan, roca maT ZaluZT, efeqturad Seafason is tvirTi, romelsac akisrebT sasa-
marTlo gadawyvetileba. erovnuli sasamarTloebis mier proceduruli wesis gan-
sakuTrebiT mkacrma interpretaciam arasworad CamoarTva momCivnebs TavianTi
saCivrebis ganxilvisaTvis sasamarTlosadmi wvdomis ufleba (Mirigall Escolano and
Others v. Spain, 38366/97, $33, 2000, ECHR).

saqmis masalebis mixedviT, sasamarTlom dadgenilad miiCnia, rom mopasuxe kano-
niT dadgenili wesiT gafrTxilebuli iyo sxdomis daniSvnis Sesaxeb, sxdomaze ki
mopasuxis saxeliT saqmis ganxilvaSi monawileobis misaRebad gamocxadda sawar-
mos warmomadgeneli, romelsac sssk-is 96.1-e muxliT dadgenili wesiT gacemuli
mindobiloba ar hqonda wardgenili. qvemdgomma sasamarTloebma arauflebamosi-
li warmomadgenlis gamocxadeba mopasuxis arasapatio mizeziT gamoucxadeblo-
bad miiCnies da mis winaaRmdeg dauswrebeli gadawyvetileba gamoitanes.

sakasacio sasamarTlom aRniSna, rom qvemdgom sasamarTloebs gansaxilvel SemTxve-
vaSi sssk-is 216.1-e muxliT miniWebuli uflebamosilebiT unda esargeblaT da saq-
mis ganxilva gadaedoT, raTa Tavidan acilebuliyo mopasuxis arsebiTad uTanas-
woro mdgomareobaSi Cayeneba meore mxaresTan SedarebiT.

sakasacio sasamarTlom ganmarta, rom sasamarTlos aRniSnuli valdebuleba ga-
momdinareobs samarTliani sasamarTlo ganxilvis uflebidan. aseT viTarebaSi da-
uswrebeli gadawyvetilebis miRebiT Seilaxa mopasuxis sasamarTlosadmi xelmi-
sawvdomobis ufleba. mxareTa Tanasworobis principi, romelic saqmis samarTlia-
ni sasamarTlo ganxilvis ufro farTo cnebis erT-erTi elementia, moiTxovs, rom

142  sus ganCineba, 23 aprili, 2019, #as-1142-1062-2017.



212 www.supremecourt.ge

TiToeul mxares mieces gonivruli SesaZlebloba, warmoadginos sakuTari saqme
iseT pirobebSi, romlebic mas ar ayenebs arsebiTad aramomgebian poziciaSi opo-
nentTan SedarebiT (Niderost-Huber v. Switzerland; Kress v. France; Gorraiz Lizarraga and
Others v. Spain). amasTan, adamianis uflebaTa evropuli sasamarTlos ganmartebiT,
konvenciis me-6 muxli moiTxovs da saSualebas aZlevs saxelmwifoebs, moawyon Ta-
vianTi samarTlebrivi sistemebi imgvarad, rom xeli Seuwyon swraf da efeqtur
saqmiswarmoebas, gadawyvetilebebis dauswreblad gamotanis SesaZleblobis CaT-
vliT (Azdajiæ v. Slovenia), Tumca, ara _ sxva samarTlebrivi garantiebis, gansakuTre-
biT mxaris sasamarTlosadmi xelmisawvdomobis uflebis sazianod.

sakasacio sasamarTlom miiCnia, rom sasamarTlo xelmisawvdomobis ufleba mopa-
suxesTan mimarTebiT araproporciulad SeizRuda. amis Tavidan asacileblad sa-
samarTlos sxdoma sxva droisaTvis unda gadaedo, Sesabamisad, imave sxdomaze mo-
pasuxis winaaRmdeg dauswrebeli gadawyvetilebis gamotana dauSvebeli iyo (susg
#as-1033-953-2017, 30.01.2018).

sakasacio sasamarTlom ganmarta, rom mindobilobis ararsebobis SemTxvevaSi mxa-
res ar unda waerTvas saqmis arsebiTad ganxilvis ufleba, radgan sxdomaze warmo-
madgenlis mivlinebiT mxarem gamoxata interesi saqmisadmi da, Tu warmomadgen-
lobis uflebamosilebis Semowmebisas xarvezi dafiqsirda, sakiTxi mopasuxis sa-
winaaRmdegod ar unda gadawydes. mxares erTxel mainc unda mieces imis saSualeba,
rom, Tu misi warmomadgenlis uflebamosileba kanoniT dadgenili wesiT ar aris
gaformebuli, man es uzustoba gamoasworos.

11. sxva davebi
11.1.

gamoyenebuli normebi: sssk-is me-11, 272-e muxlis „a“ qvepunqtis 272-e mux-
lis „a1“ qvepunqti, sagadasaxado kodeqsis 309-e muxlis 37-e nawilis „a“ qve-
punqti.

ganmartebebi: aRiarebuli sagadasaxado davalianebis, aseve, daricxuli san-
qcia-sauravebis gadasaxadis gadamxdelisaTvis dakisrebisa Tu am Tanxis amo-
Rebis mizniT mimdinare saaRsrulebo warmoebis kanonierebis samoqalaqo we-
siT Semowmebis winapirobebi ewinaaRmdegeba samoqalaqo samarTalwarmoebis
principebs.

gadawyvetilebis Sedegi: ssip-is sarCelis gamo Sps-s mimarT danaSauliT
miyenebuli zianis anazRaurebis Taobaze da ssip-is sakasacio saCivarze samo-
qalaqo saqmiswarmoeba, sssk-is 272-e muxlis „a1“ qvepunqtis Tanaxmad, Sewyda
sakasacio saCivris ganxilvis sagnis ararsebobis gamo, xolo sarCeli sawar-
mos direqtoris mimarT ar dakmayofilda.

konkretuli davis sagans danaSauliT miyenebuli zianis anazRaureba warmoadgens,
romlis faqtobriv safuZvladac mosarCele miuTiTebs Semdegs: sagadasaxado moT-
xovnis safuZvelze Sps-s gadasaxdelad daekisra garkveuli Tanxa. daricxvis kano-
niereba dadasturebulia sasamarTlos kanonier ZalaSi Sesuli gadawyvetilebiT.
sawarmos xelmZRvanelobiTi da warmomadgenlobiTi uflebamosilebis mqone pirma
Tavi aarida saxelmwifo biujetis mimarT dakisrebuli valdebulebis Sesrulebas,
ris gamoc saqalaqo sasamarTlos mier cnobil iqna damnaSaved. sarCelis Tanaxmad,
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biujetis mimarT arsebuli davalianebis aunazRaureblobis gamo gadasaxdeli Tan-
xa gaizarda. Sesabamisad, mosarCelem moiTxova am Tanxis rogorc sawarmosaTvis, ise
_ misi imdroindeli direqtorisaTvis solidarulad dakisreba.143 saapelacio sasa-
marTlom nawilobriv daakmayofila ra ssip-is sarCeli, mopasuxe direqtorsa da sa-
warmos solidarulad daakisra gadasaxadis daricxvis aqtiT gaTvaliswinebuli Tan-
xa. sakasacio sasamarTlos gadawyvetilebiT, ssip-is sarCelis gamo, Sps mimarT dana-
SauliT miyenebuli zianis anazRaurebis Taobaze samoqalaqo saqmiswarmoeba Sew-
yda, xolo mosarCelis moTxovna direqtoris mimarT ar dakmayofilda.

sakasacio palatam sssk-is me-11, 272-e muxlis „a“ qvepunqtis 272-e muxlis „a1“ qve-
punqtis safuZvelze miiCnia, rom aRiarebuli sagadasaxado davalinebis, aseve, da-
ricxuli sanqcia-sauravebis gadasaxadis gadamxdelisaTvis dakisrebisa Tu am Tan-
xis amoRebis mizniT mimdinare saaRsrulebo warmoebis kanonierebis samoqalaqo
wesiT Semowmebis winapirobebi ewinaaRmdegeba samoqalaqo samarTalwarmoebis prin-
cipebs.

vinaidan palatam Sewyvita saqmiswarmoeba ssip-is sarCelze Sps-s mimarT zianis
solidarulad dakisrebis moTxovnis nawilSi, Sesabamisad, Sewyvita saqmiswarmoe-
ba ssip-is sakasacio saCivarze, sssk-is 272-e muxlis „a1“ qvepunqtis Tanaxmad, ssip-
is sakasacio saCivris ganxilvis sagnis ararsebobis gamo.

palatam ar gaiziara saapelacio sasamarTlos daskvna direqtorisTvis, rogorc
zianis miyenebaSi solidarulad valdebuli pirisTvis pasuxismgeblobis dakisre-
bis Taobaze, vinaidan, sagadasaxado valdebulebis warmoSoba-Sesrulebis sakiTxi
samoqalaqo samarTlis miznebisaTvis ar SeiZleba deliqturi pasuxismgeblobis
farglebSi iqnes ganxiluli. amasTan, sakasacio palatam miiCnia, rom, vinaidan saga-
dasaxado kodeqsis 309-e muxlis 37-e nawilis „a“ qvepunqtSi Sesuli cvlilebis
Sesabamisad, dakoreqtirebulia gadasaxadis gadamxdelis piradi aRricxvis bara-
Ti da aRar arsebobs davalianeba, miuxedavad sisxlis samarTlis saqmeze miRebu-
li, kanonier ZalaSi Sesuli ganaCenisa, ar arsebobs direqtorisTvis calkeuli de-
liqtiT miyenebuli zianis anazRaurebis Sesaxeb sarCelis dakmayofilebis faq-
tobrivi safuZveli, radganac saxelmwifom nebayoflobiT uari ganacxada im Tan-
xis (davalianebis) amoRebaze, romlis gadaxdis valdebulebac administraciuli
kanonmdeblobis safuZvelze warmoiSva.

11.2.

gamoyenebuli normebi: sssk-is 266-e muxli.

ganmartebebi: mosarCeles aRar hqonda ufleba, sadavo gaexada SeTanxmebe-
biT gaTvaliswinebuli debuleba, romliTac kreditori uflebamosili iyo,
aRsruleba mieqcia movalis sxva qonebazec im SemTxvevaSi, Tu ipoTekis sagnis
realizaciis Sedegad miRebuli Tanxa srulad ar dafaravda ipoTekaris moT-
xovnas, vinaidan aRniSnuli moTxovna kanonier ZalaSi Sesuli gadawyvetile-
biT iyo dadgenili.

gadawyvetilebis Sedegi: sarCeli uaryofil iqna moTxovnis samarTlebri-
vi dausabuTeblobis gamo.

143  sus gadawyvetileba, 9 dekemberi, 2016, #as-708-677-2014.
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raionuli sasamarTlos kanonier ZalaSi Sesuli gadawyvetilebiT gamsesxeblis (me-
warmis) moTxovna msesxeblis winaaRmdeg dakmayofilda da swored am gadawyveti-
lebis safuZvelze (aRsrulebis mizniT) dadginda ipoTekiT datvirTuli uZravi
qonebis realizacia, xolo im SemTxvevaSi, Tu ipoTekis sagnis realizaciis Se-
degad miRebuli Tanxa srulad ar dafaravda ipoTekaris moTxovnas, gadaw-
yvetilebiT dadginda movalis sxva qonebaze aRsrulebis miqcevac. axali sar-
CeliT mosarCelem (wina davis mopasuxem (msesxebelma) moiTxova mopasuxisaTvis
(gamsesxeblisaTvis) iZulebiTi aRsrulebis Sedegad (ipoTekiT datvirTuli qone-
bis realizaciiT miRebuli Tanxis garda) miRebuli Tanxis dakisreba. qveda instan-
ciis sasamarTloebma sarCeli daakmayofiles. sakasacio sasamarTlom gadawyve-
tilebiT Secvala samarTlebrivi Sedegi da sarCeli uaryo im dasabuTebiT,
rom mosarCele ar iyo uflebamosili, edava ipoTekisa da momsaxurebis xel-
Sekrulebebis konkretuli punqtebis namdvilobaze, kanonier ZalaSi Sesuli
gadawyvetilebiT dadgenili faqtebisa da samarTalurTierTobis preiudi-
ciulobis gamo (sssk-is 266-e muxli).144

sasamarTlom gadawyvetileba Semdegi motivaciiT daasabuTa: kanonier ZalaSi Se-
suli gadawyvetilebiT dasrulebul davaSi msesxebelma (mopasuxem) cno mis mi-
marT wayenebuli yvela moTxovna, maT Soris _ is moTxovnac, romelic ssk-is 301-e
muxlis 11 nawilidan gamomdinareobda (moTxovna, romlis uzrunvelyofis saSua-
lebac aris ipoTeka, dakmayofilebulad iTvleba im SemTxvevaSic, rodesac ipoTe-
kiT datvirTuli uZravi nivTis realizaciidan amonagebi Tanxa sakmarisi ar aris
ipoTekiT uzrunvelyofili moTxovnis dasafaravad, Tu kanoniT an mxareTa SeTan-
xmebiT sxva ram ar aris dadgenili) amave gadawyvetilebiT dadginda sabanko momsa-
xurebisa da ipoTekis xelSekrulebebis namdviloba. aqedan gamomdinare, mosarCe-
les aRar hqonda ufleba, sadavo gaexada SeTanxmebebiT gaTvaliswinebuli is de-
buleba, romliTac kreditori uflebamosili iyo, aRsruleba mieqcia movalis sxva
qonebazec im SemTxvevaSi, Tu ipoTekis sagnis realizaciis Sedegad miRebuli Tan-
xa srulad ar dafaravda ipoTekaris moTxovnas.

sakasacio sasamarTlom mcdarad miiCnia saapelacio palatis daskvna, rom kanoni-
er ZalaSi Sesuli gadawyvetilebis farglebSi, sxva qonebaze aRsrulebis miqcevis
SesaZleblobis dadgena warmoadgenda aRsrulebis wesis gansazRvris procesua-
lur nawils da am daTqmis arseboba ver gaxdeboda ipoTekis xelSekrulebis nawi-
lis baTilobis damabrkolebeli winapiroba.

sasamarTlom aRniSna, rom kanonier ZalaSi Sesuli gadawyvetilebiT sasamar-
Tlom aRsrulebis wesi ki ar daadgina (sssk-is 251-254-e muxlebi), aramed daak-
mayofila kreditoris sasarCelo moTxovna, romelic kanonis danawesiTa da
mxareTa SeTanxmebiT iyo gaTvaliswinebuli. Sesabamisad, saapelacio sasamar-
Tlom arasworad ganmarta gadawyvetilebis sarezolucio nawiliT gansaz-
Rvruli sasarCelo moTxovnis dakmayofilebis samarTlebrivi safuZveli. sa-
apelacio sasamarTlom davis mosawesrigeblad gamoiyena Sesrulebis kondiqciis
momwesrigebeli normebi (ssk-is 976-e muxli), maSin, rodesac ar arsebobda am nor-
mebiT gaTvaliswinebuli samarTlebrivi Sedegis ganmapirobebeli faqtobrivi wi-
napirobebi. palatis daskvniT, mosarCelem valdebuleba samarTlebrivi safuZ-
vlis gareSe ki ar Seasrula, aramed gamovlinda kanonier ZalaSi Sesuli ga-
dawyvetilebis safuZvelze iZulebiT (mosarCelis nebis sawinaaRmdegod) aR-
sruleba „saaRsrulebo warmoebaTa Sesaxeb“ saqarTvelos kanonis Sesabamisad.

144  sus gadawyvetileba, 23 ianvari, 2018, #as-1167-1087-2017.



215www.supremecourt.ge

mosarCele ar iyo uflebamosili, edava ipoTekisa da momsaxurebis xelSekrulebe-
bis punqtebis namdvilobaze, sasamarTlos ar unda emsjela am debulebebis samar-
Tlebriv bunebaze da standartuli pirobis baTilobidan gamomdinare Sedegebze
(ssk-is 342-e da momdevno muxlebi).

11.3.

gamoyenebuli normebi: „saavtoro da momijnave uflebebis Sesaxeb“ saqar-
Tvelos kanonis 64-e muxlis me-6 punqti, 65-e muxlis me-3 punqti.

ganmartebebi: savaraudo uflebis darRvevis Taobaze aRZruli sarCelis dak-
mayofileba ewinaaRmdegeba saqarTvelos konstituciis 42-e muxlis pirveli
punqtis debulebas (yovel adamians ufleba aqvs, Tavis uflebaTa da Tavisuf-
lebaTa dasacavad mimarTos sasamarTlos), romelic darRveuli an sadavod
qceuli uflebis dacvas moiazrebs da ar aris mimarTuli uflebis prevenciu-
li da/an abstraqtuli dacvisken.

gadawyvetilebis Sedegi: sarCeli uaryofil iqna faqtobrivi da samarTleb-
rivi dausabuTeblobis gamo.

mosarCelem mopasuxe sawarmos mimarT aRZruli sarCeliT moiTxova mis repertu-
ars mikuTvnebuli nawarmoebis sajarod Sesrulebis akrZalva. sakasacio sasamar-
Tlom qveda instanciebis mier dakmayofilebuli sarCeli uaryo ssk-is 394.e. pun-
qtis safuZvelze im safuZvliT, rom mosarCele ver asaxelebs/adasturebs mopa-
suxis mxridan konkretuli darRvevis faqts, aramed sarCeliT moiTxovs misTvis
asociaciis repertuars mikuTvnebuli Sesrulebis akrZalvas.145 palatam miiCnia,
rom amgvari moTxovnis dakmayofileba ewinaaRmdegeba kanonis principebs, aseve,
eWvqveS ayenebs uflebis realurad dacvis SesaZleblobas, rac sarCelis srulad
uaryofis safuZvelia.

gadawyvetilebis dasabuTebisas sakasacio sasamarTlom aRniSna, rom rodesac sa-
ubaria saavtoro uflebis dacvaze da, qonebrivi uflebebis koleqtiur safuZ-
velze, mas mmarTveli organizacia axorcielebs, is uflebamosilia, aRZras sarCe-
li konkretuli darRvevis Tavidan asacileblad da ara abstraqtulad, darRve-
vis yovelgvari faqtis dadasturebis gareSe. amgvari daskvnis safuZvels qmnis
Tavad „saavtoro da momijnave uflebebis Sesaxeb“ saqarTvelos kanonis 64-e mux-
lis me-6 punqti, romlis Tanaxmadac, Tu aSkaraa nawarmoebis an momijnave uflebis
obieqtis sajaro Sesruleba, nawarmoebis an momijnave uflebis obieqtis kanonier
gamoyenebaze pasuxismgebloba ganisazRvreba mosargebles, sajaro Sesrulebis or-
ganizatorsa da im pirs Soris dadebuli werilobiTi xelSekrulebiT, romelic sa-
kuTrebis an sargeblobis uflebiT flobs adgils an Senobas (moedani, scena, dar-
bazi da sxva), sadac sruldeba sajaro Sesruleba. swored kanonis zemoxsenebuli
miznis miRwevis xelSewyobas emsaxureba 65-e muxlis me-3 punqtiT daSvebuli pre-
zumfcia imis Taobaze, rom sawinaaRmdegos damtkicebamde ivaraudeba, yvela na-
warmoebi ... romelic sajarod sruldeba ... an sazogadoebisaTvis sxvagvarad xelmi-
sawvdomi xdeba, ... Sedis Sesabamisi koleqtiuri marTvis organizaciis repertuar-
Si. am SemTxvevaSi mtkicebis tvirTi ekisreba mosargebles. kanonis sxvagvari gan-
marteba, aseve, savaraudo uflebis darRvevis Taobaze aRZruli sarCelis dakma-

145  sus gadawyvetileba, 18 ivlisi, 2018, #as-256-256-2018.
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yofileba ewinaaRmdegeba saqarTvelos konstituciis 42-e muxlis pirveli pun-
qtis debulebas (yovel adamians ufleba aqvs, Tavis uflebaTa da TavisuflebaTa
dasacavad mimarTos sasamarTlos), romelic darRveuli an sadavod qceuli ufle-
bis dacvas moiazrebs da ar aris mimarTuli uflebis prevenciuli da/an abstraq-
tuli dacvisken, garda amisa, gaurkvevelia, ra formiT unda ganxorcieldes uf-
lebis dacva, rodesac qvemdgomi sasamarTloebis mier gadawyvetilebis sarezo-
lucio nawili formirebul iqna imdenad bundovnad, rom SeuZlebelia imis garkve-
va, Tu romeli nawarmoebis Sesrulebis ufleba aekrZala mopasuxes.

11.4.

gamoyenebuli normebi: „sajaro reestris Sesaxeb“ saqarTvelos kanonis 201.1
muxlis, „mewarmeTa Sesaxeb“ saqarTvelos kanonis 51.1, 51.2, 51.3 muxlebi, ssk-is
408.1 muxli, sssk-is me-3, 85-e, 86-e muxlebi.

ganmarteba: sssk-is me-3 muxliT ganmtkicebuli dispoziciurobis principi-
dan gamomdinareobs mosarCelis ufleba, mopasuxed daasaxelos piri, romlis-
ganac moiTxovs darRveuli Tu sadavod qceuli uflebis dacvas, Tumca am
principis absolutur bunebas zRudavs swori marTlmsajulebis ganxorcie-
lebis aucilebloba da moqmedi saproceso kanonmdebloba sasamarTlos aZ-
levs srul SesaZleblobas, gamoarkvios, rogorc mxaris saTanadoobis sakiT-
xi, ise im pirTa mowvevis aucilebloba, romelTac SeiZleba, SeexoT saqmeze
miRebuli gadawyvetileba.

dabrunebis motivacia: saapelacio sasamarTlom sssk-is 85-e muxlis safuZ-
velze unda imsjelos, sarCeli aRZrulia Tu ara im piris winaaRmdeg, vinc
pasuxi unda agos masze, kerZod, aris Tu ara maregistrirebeli organo, ro-
gorc garigebis kanonis Sesabamisad registraciaze, ise _ garigebis namdvi-
lobaze pasuxismgebeli piri, daadginos saTanado mopasuxeTa wre.

maregistrirebeli organos (mopasuxe) winaaRmdeg aRZruli sarCeliT fizikurma
pirma (kooperativis gamgeobis yofili Tavmjdomare) samewarmeo reestrSi cvli-
lebebis registraciis Sesaxeb administraciuli organoebis brZanebebis baTilad
cnoba, am brZanebebis safuZvelze samewarmeo reestrSi cvlilebebis registraci-
is gauqmeba da am cvlilebebis registraciamde arsebuli mdgomareobis aRdgena
moiTxova.

saqalaqo sasamarTlos gadawyvetilebiT sarCeli ar dakmayofilda. saapelacio sa-
samarTlom ki gasaCivrebuli gadawyvetilebis SecvliT axali gadawyvetileba mii-
Ro, romliTac sadavo brZanebebi gauqmda, xolo mopasuxes daevala mosarCelis
kooperativis gamgeobis Tavmjdomared registracia.

sakasacio sasamarTlom gaauqma saapelacio sasamarTlos gadawyvetileba146 da saq-
me xelaxla gansaxilvelad daabruna imave sasamarTloSi Semdegi dasabuTebiT:

sakasacio sasamarTlom aRniSna, rom samarTlebrivi Sedegi, risi miRwevac mosar-
Celes surs, gamomdinareobs „sajaro reestris Sesaxeb“ saqarTvelos kanonis 201.1
muxlis, „mewarmeTa Sesaxeb“ saqarTvelos kanonis 51.1, 51.2, 51.3 muxlebisa da ssk-is

146  sus ganCineba, 11 Tebervali, 2016, #as-673-640-2014.
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408.1 muxlis danawesebidan. am normebiT gaTvaliswinebuli samarTlebrivi Sede-
gis misaRwevad aucilebeli winapirobebis Semowmebamde sasamarTlom, pirvel rig-
Si, mopasuxeTa saTanadoobis sakiTxi unda gamoikvlios, ris Taobazec, moce-
mul SemTxvevaSi, erT-erTi kasatoric apelirebs, kerZod, igi miiCnevs, rom koope-
rativis sabWos krebaze miRebuli sadavo gadawyvetilebebis baTilobisa da same-
warmeo reestrSi cvlilebis Setanis (pirvandeli Canaweris aRdgenis) Taobaze das-
kvna saapelacio sasamarTlos am gadawyvetilebebis mimRebi subieqtis (koopera-
tivis) monawileobis gareSe ar unda gamoetana.

sakasacio sasamarTlo daeTanxma saapelacio palatis daskvnas, rom kooperativis
krebis oqmebis (gadawyvetilebebis) kanonsawinaaRmdego xasiaTis mtkicebisaTvis
damoukidebeli sarCelis aRZvra aucilebeli ar aris. sakasacio palatam miuTiTa,
rom, gansaxilvel SemTxvevaSi, sarCelis mizania subieqturi uflebis mikuTvneba
_ samewarmeo reestrSi kooperativis gamgeobis Tavmjdomared mosarCelis regis-
tracia. amdenad, kooperativis sadavo garigebebis baTiloba aRniSnuli uflebis
dabrunebis winapirobaa, ris gamoc, garigebaTa baTilobis moTxovnis gareSec, sa-
sarCelo moTxovnas iuridiuli safuZveli gaaCnia, Tumca palatam ar gaiziara saa-
pelacio sasamarTlos mosazreba, rom zemoxsenebuli garigebebis baTilobis sa-
fuZvlad miTiTebuli garemoebebis gamaqarwylebeli faqtebis dadastureba admi-
nistraciuli organoebis mtkicebis saganSi Sedis. sakasacio palatam miiCnia, rom,
mocemul SemTxvevaSi, sadavo garigebebis namdvilobis Taobaze dasabuTebuli Se-
sageblis wardgenis valdebuleba am garigebaTa damdeb organos aqvs. aRniSnuli-
dan gamomdinare, miTiTebuli garigebebis namdvilobis Sesafaseblad, pirvel rig-
Si, saTanado mopasuxeTa wrea dasadgeni. palatam miiCnia, rom saapelacio sasa-
marTlom sssk-is 85-e muxlis safuZvelze unda imsjelos, sarCeli aRZrulia
Tu ara im piris winaaRmdeg, vinc pasuxi unda agos masze, kerZod, aris Tu ara
maregistrirebeli organo, rogorc garigebis kanonis Sesabamisad registra-
ciaze, ise garigebis namdvilobaze pasuxismgebeli piri.

sakasacio palatam ganmarta, rom sasamarTlos mxridan sarCelis warmatebulobis
sakiTxis kvlevisas, upirvelesad, pasuxi unda gaeces mTavar kiTxvebs: vin, visgan,
ras da ris safuZvelze moiTxovs? pirveli ori kiTxva iZleva pasuxs saTanado mxa-
reze, romlis Semowmebac (iseve, rogorc Semdgomi sakiTxebi: moTxovna da misi sa-
marTlebrivi safuZveli) sasamarTlos prerogativaa da orientirebulia marTlmsa-
julebis efeqturad ganxorcielebaze. swored saTanado mxareTa Soris unda dad-
gindes is iuridiuli mniSvnelobis mqone faqtebi, romlebic mtkicebis saganSi Se-
dian da miRweul iqnes marTlmsajulebis mizani _ kanonieri da dasabuTebuli ga-
dawyvetilebiT aRikveTos mxareTa sadavod qceuli uflebis darRveva. palatam
ganmarta, rom sssk-is me-3 muxliT ganmtkicebuli dispoziciurobis principidan
gamomdinareobs mosarCelis ufleba, mopasuxed daasaxelos piri, romlisganac mo-
iTxovs darRveuli Tu sadavod qceuli uflebis dacvas, Tumca am principis abso-
lutur bunebas zRudavs swori marTlmsajulebis ganxorcielebis aucilebloba
da moqmedi saproceso kanonmdebloba sasamarTlos aZlevs srul SesaZleblobas,
gamoarkvios, rogorc mxaris saTanadoobis sakiTxi, ise _ im pirTa mowvevis au-
cilebloba, romelTac SeiZleba, SeexoT saqmeze miRebuli gadawyvetileba
(sssk-is 85-e, 86.I, 89-e muxlebi). amdenad, qvemdgomi instanciis sasamarTlom unda
imsjelos saTanado mopasuxeTa dadgenis Taobaze, romelTac yvela im Sesageblis
wardgenis SesaZlebloba eqnebaT, romelic mopasuxes aqvs da mxolod amis Semdeg
Seafasos mosarCelis moTxovna (Sdr. susg, as-1085-1042-2016, 10.05.2017; as-922-880-
2013, 03.10.2014).

sakasacio palatam, sssk-is 86-e muxlis pirveli nawilis „a“ punqtis Tanaxmad (sar-
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Celi SeiZleba, wardgenil iqnes erTad ramdenime mosarCelis mier an ramdenime
mopasuxis winaaRmdeg, Tu sarCelis sagans warmoadgens saerTo ufleba), ganmarta,
rom miTiTebuli normis mixedviT, Tuki ufleba SeiZleba, ekuTvnodes mesame pi-
rebs, isini aucileblad unda iqnen saqmeSi CarTuli mopasuxeebad, raTa sasamar-
Tlos gadawyvetilebiT ar Seilaxos maTi interesebi. amasTan, rodesac sarCelis
sagans warmoadgens saerTo ufleba, aseT SemTxvevaSi, aSkaraa savaldebulo Tana-
monawileoba. mocemul SemTxvevaSi, sarCelis mikuTvnebiT moTxovnas warmoadgens
samewarmeo reestrSi cvlilebebis registracia, kerZod, kooperativis Tavmjdo-
mared, meoTxe kasatoris nacvlad, mosarCelis registracia, radgan axlandeli
Tavmjdomare baTili garigebebis safuZvelzea registrirebuli. aRniSnuli moT-
xovna mimarTulia sadavo garigebebis damdebi subieqtis _ kooperativis winaaR-
mdeg da asabuTebs mosarCelis pretenzias registraciis safuZvlad arsebuli ko-
operativis sabWos krebaze miRebuli gadawyvetilebebis baTilobis Taobaze. koo-
perativis yrilobisa da krebebis sadavo gadawyvetilebebis miRebaze uflebamo-
sileba Tu miTiTebuli krebebis wesdebis Sesabamisad gamarTva, mtkicebis saganSi
Semavali garemoebebia da mtkicebis ganxorcieleba mxolod im SemTxvevaSia SesaZ-
lebeli, Tu kooperativs Sesabamisi procesualuri statusi eqneba. Sesabamisad,
saapelacio sasamarTlom unda imsjelos aRniSnul davaSi misi savaldebulo
Tanamopasuxis statusiT Cabmis Taobaze. amdenad, Tu qvemdgomi instanciis
sasamarTlo daadgens, rom maregistrirebeli organo saTanado mopasuxea, aseT
SemTxvevaSi, man unda imsjelos kooperativis savaldebulo Tanamopasuxeo-
bazec (susg, #as-655-621-2015, 15.12.2015).

mesame pirebis saqmeSi Cabmis Taobaze meoTxe kasatoris pretenziasTan dakavSire-
biT, sakasacio palatam ganmarta, rom, sssk-is 89-e da 90-e muxlebis danawesidan
gamomdinare, damoukidebeli sasarCelo moTxovnis gareSe mesame pirebis saqmeSi
CarTva dasaSvebia ori gziT, kerZod, saqmeSi monawile erT-erTi mxaris moTxovniT
an Tavad im piris SuamdgomlobiT, romelsac mesame pirad saqmeSi CarTva surs.
amdenad, sasamarTlos iniciativiT davaSi mesame piris CarTvis SesaZleblobas ka-
noni ar iTvaliswinebs. mocemul SemTxvevaSi, daintersebuli pirebis gancxadebis
safuZvelze, sasamarTlos SeuZlia, saqmeSi Caabas meoTxe kasatoris mier dasaxe-
lebuli mesame pirebi damoukidebeli moTxovnis gareSe, Tu daadgens, rom sasa-
marTlos gadawyvetilebas am saqmeze SeuZlia, SemdgomSi gavlena moaxdinos maT
uflebebsa da movaleobebze erT-erTi mxaris mimarT (susg, #as-1017-978-2016,
25.01.2017).

zemoT aRniSnulidan gamomdinare, sakasacio palatam miiCnia, rom gasaCivrebuli
gadawyvetilebis dasabuTeba imdenad arasrulia, rom misi samarTlebrivi safuZ-
vlianobis Semowmeba SeuZlebelia, rac am ganCinebis gauqmebisa da saqmis xelaxla
gansaxilvelad dabrunebis safuZvelia sssk-is 394-e muxlis „e1“ qvepunqtisa da
amave kodeqsis 412-e muxlis safuZvelze.

11 .5.

gamoyenebuli normebi: ssk-is 744-e, 745-e, 748-e, 930-e da momdevno muxlebi.

ganmarteba: saSuamavlo xelSekruleba, rogorc ormxrivi konsesualuri ga-
rigeba gulisxmobs Suamavlis moqmedebebs, SemkveTis interesebis sasikeTod,
raTa miRweul iqnes mesame pirebTan xelSekrulebis dadeba, rac ukavSirdeba
sasyidlian anu anazRaurebad saqmianobas. am konteqstSi ssk-is 744-e muxlSi
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miTiTebuli gasamrjelo, amave kodeqsis 745-e, 748-e muxlebis definiciis gaT-
valiswinebiT, ar gulisxmobs naturiT anazRaurebas.

dabrunebis safuZveli: mxareTa Soris arsebuli urTierTobis samarTleb-
rivi Sefaseba, sasamarTlom damatebiT unda gamoikvlios da imsjelos, mxare-
Ta urTierTvaldebulebebi ukavSirdeba saSuamavlo garigebas (ssk-is 744-e
muxli) Tu erTobliv saqmianobas (ssk-is 930-e muxli).

mosarCelem (fizikuri piri) ikisra valdebuleba saSuamavlo momsaxureba gaewia
mopasuxisaTvis (mewarme). Suamavlis valdebulebas warmoadgenda: a) mesame pireb-
Tan molaparakebebis gamarTva, raTa maT daeTmoT maT sakuTrebaSi arsebuli uZra-
vi qoneba SemkveTis sasargeblod Sesabamisi sazRauris fasad; b) molaparakebebis
gamarTva sxva mesame pirebTan, romelTac hqondaT garkveuli uflebebi samSeneb-
lo teritoriaze; g) mSeneblobis mimdinareobaze zedamxedveloba; d) samSeneblo
teritoriis mesakuTreebisTvis an/da masze raime iuridiuli uflebis mqone pire-
bisaTvis swori informaciis miwodeba.

saSuamavlo xelSekrulebiT, Suamavals ufleba hqonda, droulad da srulad mie-
Ro xelSekrulebiT gaTvaliswinebuli anazRaureba, gaeyida an/da mesame pirebi-
saTvis gadaeca is farTobi, romelic mas, rogorc Suamavals, xelSekrulebis sa-
fuZvelze ergeboda. mosarCeles mopasuxisagan unda mieRo samSeneblo terito-
riaze aSenebuli mTliani farTis 3 %, sacxovrebeli, komerciuli da avtosadgome-
bis proporciulad, misi gayidvis, gasxvisebis an/da gaCuqebis uflebiT.

saqalaqo sasamarTlos gadawyvetilebiT, romelic ucvlelad datova saapelacio
sasamarTlom, zianis saxiT mopasuxisaTvis garkveuli Tanxis dakisrebis Sesaxeb
Suamavlis sarCeli ar dakmayofilda.

sakasacio sasamarTlom daabruna ra saqme xelaxla gansaxilvelad saapelacio sa-
samarTloSi147 mosarCelis sakasacio saCivris dasabuTebulobaze msjelobisas yu-
radReba gaamaxvila, mxareTa Soris arsebuli urTierTobis samarTlebriv Sefase-
baze, raTa sakasacio ganacxadis iuridiuli dasabuTebulobis kvleva, sasamarTlos
msjeloba da daskvnebi daemyaros im urTierTobas, saidanac warmoiSva dava mxare-
ebs Soris.

sakasacio sasamarTlom aRniSna, rom saapelacio sasamarTlom damatebiT unda ga-
moikvlios da imsjelos mxareTa urTierTvaldebulebebi ukavSirdeba saSuamav-
lo garigebasa (ssk-is 744-e muxli) Tu erTobliv saqmianobas (ssk-is 930-e muxli).
Suamavlobis SemTxvevaSi, sasamarTlom unda Seafasos mxareTa Soris gaformebu-
li xelSekrulebis 3.2. punqtsa „Suamavals ufleba aqvs, droulad da srulad mii-
Ros winamdebare xelSekrulebiT gaTvaliswinebuli anazRaureba” da imave punqtis
„g“ qvepunqtSi miTiTebuli xelSekrulebis me-5 muxls Soris kavSiri Suamavlobi-
saTvis gasamrjelos Taobaze. amasTan, saapelacio sasamarTlom damatebiT unda
imsjelos saSuamavlo xelSekrulebaze, rogorc ormxriv konsesualur garigeba-
ze, romelic gulisxmobs Suamavlis moqmedebebs, SemkveTis interesebis sasike-
Tod, raTa miRweul iqnes mesame pirebTan xelSekrulebis dadeba, rac ukavSirde-
ba sasyidlian anu anazRaurebad saqmianobas. am konteqstSi mniSvnelovania, rom
ssk-is 744-e muxlSi miTiTebuli gasamrjelo, amave kodeqsis 745-e, 748-e muxlebis
definiciis gaTvaliswinebiT, ar gulisxmobs naturiT anazRaurebas, rogorc es
gansaxilvel SemTxvevaSi aqvT daTqmuli mxareebs, Sesabamisad, gamosakvlevia sa-

147  sus ganCineba, 21 ianvari, 2016, #as-803-758-2015.
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kiTxi, mxareTa Soris arsebuli urTierToba xom ar ganekuTvneba ssk-is 930-e mux-
liT gaTvaliswinebul erTobliv saqmianobas.

sakasacio sasamarTlom ganmarta, rom erToblivi saqmianobis dros, gansakuTrebu-
li mniSvneloba eniWeba mis monawileTa Soris pirad damokidebulebas, urTierTndo-
bas, im saqmian da profesiul Tvisebebs, ris gamoc amxanagobis monawileni, iuridiu-
li piris Seuqmnelad, erTiandebian saerTo miznisa da amocanebis misaRwevad. swo-
red am konteqstiT unda Sefasdes mxareTa Soris xelmowerili xelSekruleba.

sakasacio sasamarTlom aseve ganmarta, rom erToblivi saqmianobis monawileebs
SeiZleba, hqondeT urTierTmoTxovnebi, romlebic unda gaimijnos im ufleba-mo-
valeobebisagan, rac amxanagobis monawileebs aqvT saerTo miznis misaRwevad. am-
denad, saapelacio sasamarTlos mier modave mxareTa Soris arsebuli urTierTo-
bis damatebiTi gamokvlevis Sedegad, unda Sefasdes, ra urTierTvaldebulebebi
Sesrulda da ra moculobiT. sasamarTlom aRniSna, rom sakasacio sasamarTloSi
mxareebma maT Soris arsebuli garigeba da misgan gamomdinare urTierTvaldebu-
lebebi ganixiles saxelSekrulebo samarTlis sxvadasxva institutis erToblio-
biTa da samarTlebrivi mowesrigebis mixedviT, rac saqmeze saboloo daskvnis ga-
motanis SesaZleblobas ar qmnis.

11.6.

gamoyenebuli normebi: sssk-is 249-e muxlis me-3 da me-4 nawilebi.

ganmarteba: marTlmsajuleba sasamarTlos dasabuTebuli gadawyvetilebis
gamotaniT xorcieldeba. sasamarTlo gadawyvetilebis dasabuTebis valde-
buleba dakavSirebulia samarTlebrivi saxelmwifos principTan. gadawyveti-
lebis xarisxi umTavresad mis dasabuTebulobazea damokidebuli. Cveuleb-
riv, dasabuTebuloba imperatiulad savaldebuloa da igi ar unda iyos ugu-
lebelyofili siCqaris gamo.

dabrunebis dasabuTeba: gadawyvetilebis dasabuTeba imdenad arasrulia,
rom misi samarTlebrivi safuZvlianobis Semowmeba SeuZlebelia. (sssk-is 394-e
muxlis „e1“ qvepunqti).

sabanko kreditis xelSekrulebidan gamomdinare davaSi sakasacio sasamarTlom
gaauqma saapelacio sasamarTlos ganCineba, romliTac uZravi nivTis mesakuTris
saapelacio saCivari ar dakmayofilda da saqalaqo sasamarTlos gadawyvetileba
bankis sarCelis nawilobriv dakmayofilebis Sesaxeb darCa ucvlelad da saqme xe-
laxla gansaxilvelad daabruna148 Semdegi dasabuTebiT:

sakasacio palatam gaiziara kasatoris (uZravi nivTis mesakuTris) pretenzia, rom
saapelacio sasamarTlo Tavis ganCinebaSi, Tbilisis saqalaqo sasamarTlos gasa-
Civrebuli gadawyvetilebis ucvlelad datovebis faqtobriv da samarTlebriv da-
sabuTebaSi msjelobs sxva msesxebelsa da mosarCeles Soris arsebul samarTalur-
TierTobaze, romelsac gansaxilvel saqmesTan kavSiri ar gaaCnia, kerZod, saqmeSi
arsebuli masalebis mixedviT, saapelacio sasamarTlos mier gasaCivrebul ganCi-
nebaSi miTiTebuli msesxebeli mocemul davaSi ar warmoadgens monawile mxares.

148  sus ganCineba, 7 aprili, 2017, # as-730-698-2016.
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saqmis faqtobrivi garemoebebi ar emTxveva saapelacio sasamarTlos mier dadge-
nil faqtobriv garemoebebs.

sakasacio palatam ganmarta, rom marTlmsajuleba sasamarTlos dasabuTebuli ga-
dawyvetilebis gamotaniT xorcieldeba. sasamarTlo gadawyvetilebis dasabuTe-
bis valdebuleba dakavSirebulia samarTlebrivi saxelmwifos principTan. gadaw-
yvetilebis xarisxi umTavresad mis dasabuTebulobazea damokidebuli. Cveuleb-
riv, dasabuTebuloba imperatiulad savaldebuloa da igi ar unda iyos ugulebel-
yofili siCqaris gamo. dasabuTeba aucilebelia ara marto imisaTvis, rom mxaree-
bis mier gagebuli iyos gadawyvetileba, aseve _ imisTvisac, rom Tavidan aviciloT
TviTneburi gadawyvetilebis miReba. es principi, pirvel rigSi, avalebs mosamar-
Tles, upasuxos mxareTa mosazrebebs da daazustos is argumentebi, rac amarTlebs
gadawyvetilebas da kanoniers xdis.

sakasacio sasamarTlom miiCnia, rom saapelacio sasamarTlos mier darRveulia sssk-
is 249-e muxlis me-3 da me-4 nawilebis moTxovnebi, romelTa Tanaxmad, gadawyveti-
lebaSi unda mieTiTos sasamarTlos mier dadgenili garemoebani, mtkicebulebani,
romlebsac emyareba sasamarTlos daskvnebi, mosazrebani, romlebiTac sasamarTlo
uaryofs ama Tu im mtkicebulebas, aseve samarTlebrivi Sefaseba da kanonebi, rom-
lebiTac sasamarTlo xelmZRvanelobda.

sakasacio sasamarTlom aRniSna, rom saapelacio sasamarTlos gasaCivrebuli gan-
Cineba saerTod ar Seicavs mocemul saqmeze faqtobriv dasabuTebas, ar aris miTi-
Teba mtkicebulebebze, romlebsac emyareba sasamarTlos daskvnebi, masSi sru-
lad ar aris miTiTeba gansaxilvel davasTan mimarTebiT sasamarTlos mier gamoye-
nebul samarTlebriv normebze, samarTlebrivi dasabuTeba aris arasruli, Sesaba-
misad, sakasacio palatisTvis ucnobia, konkretulad romel dadgenil faqtobriv
garemoebebze, mtkicebulebebsa da samarTlebriv Sefasebaze dayrdnobiT gamoi-
tana saapelacio sasamarTlom mopasuxis saapelacio saCivarze uaris Tqmis Sesaxeb
daskvna gadawyvetilebis miRebamde.

sakasacio palatam miiCnia, rom saapelacio sasamarTlos mier mopasuxis saapela-
cio saCivari ar aris Semowmebuli faqtobrivi da, aseve, nawilobriv-samarTlebri-
vi TvalsazrisiT. mocemul ganCinebaSi ar aris asaxuli gansaxilvel saqmeze saape-
lacio sasamarTlos mier damtkicebulad cnobili faqtobrivi garemoebebi, rac
sakasacio sasamarTlosTvis savaldebuloa. Sesabamisad, SeuZlebelia, sakasacio
palatam imsjelos kasatoris sxva pretenziebze, romlebic gamomdinareobs saape-
lacio sasamarTlos ganCinebaSi mocemuli arasruli samarTlebrivi Sefasebidan.

11.7.

gamoyenebuli normebi: ssk-is 198.1.-e, 199-e, 203.1.-e, 992-e muxlebi.

ganmarteba: doqtrinioruli Sexedulebis Tanaxmad, SesaZlebelia, rom moT-
xovnis SesrulebaSi amave dros moTxovnis daTmoba moiazrebodes.

dabrunebis safuZveli: gadawyvetileba kanonis darRveviTaa miRebuli, rad-
gan dasabuTeba imdenad arasrulia, rom misi samarTlebrivi safuZvlianobis
Semowmeba SeuZlebelia. saapelacio sasamarTlom unda daadginos davis ga-
dawyvetisaTvis mniSvnelobis mqone faqtebi da mxolod amis Semdeg gansaz-
Rvros uflebis sakiTxi.
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saqmis fabulis mixedviT, mosarCele SromiT urTierTobaSi imyofeba mesame pir-
Tan (sawarmosTan), romlis samewarmeo saqmianobasac warmoadgens gayinuli pro-
duqciis saqarTveloSi importi da realizacia. mosarCelis ganmartebiT, man, ro-
gorc sawarmos uflebamosilma pirma, sawarmos saxeliT dado gayinuli Tevzis nas-
yidobis xelSekruleba indmewarmesTan konsignaciis pirobiT. SemZenma xelSekru-
lebiT nakisri valdebuleba Seasrula arajerovnad, kerZod, srulad ar gadaixada
produqciis safasuri, ris gamoc, rogorc sawarmos winaSe angariSvaldebulma/Sro-
miT urTierTobaSi myofma pirma, mosarCelem indmewarmis valdebuleba sakuTari
saxsrebiT aanazRaura. mosarCelis gancxadebiT, aRsrulebis erovnuli biuros mi-
er gamotanili gadaxdis brZanebiT, indmewarmes mis sasargeblod daekisra Tanxis
(nasyidobis davalianebis) gadaxda da daiwyo saaRsrulebo warmoeba, Tumca mopa-
suxem (sakredito organizaciam) werilobiT mimarTa aRsrulebis erovnul biuros
da, rogorc indmewarmis uzrunvelyofilma kreditorma, moiTxova aRsrulebis sag-
nis _ movalis kuTvnili satransporto saSualebis yadaRisagan gaTavisufleba im
dasabuTebiT, rom miTiTebuli moZravi qoneba warmoadgenda ganmcxadebelsa da
indmewarmes Soris dadebuli sesxis uzrunvelyofis sanivTo saSualebas (girav-
nobis sagani). mosarCelem miiCnia, rom giravnobis xelSekruleba ar aris namdvili,
igi gaformebulia moCvenebiT da mis mizania mxolod mosarCelis mimarT indmewar-
mis mier valdebulebis Sesrulebisagan Tavis arideba. rogorc pirveli instanci-
is, ise _ saapelacio sasamarTlom ar daakmayofila sasarCelo moTxovna im safuZ-
vliT, rom mopasuxis mxridan mosarCelisaTvis zianis miyenebis faqti mosarCelem
ver daamtkica. sakasacio sasamarTlom Seafasa ra mopasuxis mimarT mosarCelis
moTxovnis (zianis anazRaurebis) kanoniereba, daakmayofila mosarCelis sakasa-
cio saCivari, gaauqma sarCelis uaryofis Taobaze saapelacio sasamarTlos ganCi-
neba da saqme xelaxla gansaxilvelad imave sasamarTlos daubruna149 im safuZvliT,
rom gadawyvetileba kanonis darRveviTaa miRebuli, radgan misi samarTlebrivi
safuZvlianobis Semowmeba SeuZlebelia arasruli dasabuTebis gamo.

sakasacio palatam gaiziara mosazreba, rom sasarCelo moTxovnis damfuZnebel nor-
mas ssk-is 992-e muxli warmoadgens, romelic qmnida deliqturi valdebulebis ge-
neralur daTqmas da am normis safuZvelze, sarCelis dakmayofilebisaTvis, sa-
valdebuloa, dadgindes mis aRwerilobiT nawilSi gadmocemuli samarTlebrivi
winapirobebi.

sakasacio palatam gaiziara ra qvemdgomi sasamarTlos Sefaseba, indmewarmis mi-
marT iZulebiTi aRsruleba daiwyo mesame piris sasargeblod, miiCnia, rom saape-
lacio sasamarTlom unda gaarkvios, mosarCelem xom ar daikava mesame piris adgi-
li da xom ar Caenacvla mas moTxovnaSi? palatis gansjiT, am TvalsazrisiT saqmis
masalebi srulyofilad ar aris gamokvleuli, samarTliani sasamarTlos koncef-
ciis umTavres princips warmoadgens ara mxolod marTlmsajulebis miukerZoeb-
lad ganxorcieleba, aramed am procesSi sadavo garemoebaTa yovelmxrivi, sruli
da obieqturi ganxilva (sssk-is 105-e muxli).

sakasacio palatis miTiTebiT, saapelacio sasamarTlom saqmis xelaxla ganxilvi-
sas unda gamoikvlios da daadginos, Tu ris safuZvelze Seasrula mosarCelem in-
dmewarmis valdebuleba da ra samarTlebrivi urTierToba vlindeba. saqmeSi war-
dgenili mesame piris mier gacemuli mindobilobiT davalebis mimcemi mosarCeles
miandobs indmewarmis valdebulebis amoRebis uflebamosilebas da swored es uka-
naskneli warmoadgenda kreditors gamartivebuli warmoebis procesSi. sakasacio

149  sus ganCineba, 28 noemberi, 2017, #as-921-861-2017.
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palatis azriT, mesame piris mxridan valdebulebis Sesruleba SesaZloa materia-
lursamarTlebriv uflebamonacvleobaze miuTiTebdes. am mxriv ki, gamosakvle-
via sasyidliani cesia (ssk-is 198-e (1), 199-e muxlebi) Tu kreditorsa da mesame pirs
Soris dadebuli valis gadakisrebaa (ssk-is 203-e (1) muxli.

sakasacio palatis daskvniT, mopasuxis qmedebis marTlzomierebis Sefasebis wina-
piroba dRis wesrigSi mxolod mas Semdeg dadgeba, rac sasamarTlo gamoitans das-
kvnas, rom mosarCelesa da mesame pirs Soris swored cesiis samarTlebrivi urTi-
erToba arsebobda, romlis ZaliTac man faqtobrivad Caanacvla kreditori indme-
warmis mimarT ukve dawyebul saaRsrulebo procesSi. saapelacio sasamarTlos
mxridan unda Sefasdes sakasacio palataSi saqmis zepiri ganxilvisas kasatoris
mier araerTgzis micemuli ganmarteba, romlis Tanaxmadac man moTxovna mesame pi-
risgan SeiZina da swored amas emsaxureboda misi mxridan indmewarmis nacvlad val-
debulebis Sesruleba. doqtrinioruli Sexedulebis Tanaxmad, SesaZlebelia, rom
moTxovnis SesrulebaSi amave dros moTxovnis daTmoba moiazrebodes. am sakiTxze
msjelobas ver daabrkolebs is formaluri mxare, rom saaRsrulebo warmoebis pro-
cesSi kreditorad mesame piria moxseniebuli.

indmewarmesa da mopasuxes Soris arsebuli sesxisa da giravnobis xelSekrulebis
namdvilobasTan dakavSirebiT (mosarCelis ganmartebis gaTvaliswinebiT, rom da-
saxelebuli xelSekrulebis dadeba mimarTuli iyo mxolod valdebulebis Sesru-
lebisagan indmewarmis gaTavisuflebisken; mopasuxem ZiriTad movalesTan erTad
imoqmeda marTlsawinaaRmdegod, raTa ziani misdgomoda kreditoris interesebs
da mis mimarT aRsasrulebeli valdebuleba darCeniliyo aRsrulebis sagnis gare-
Se), sakasacio palatam aRniSna, rom formalursamarTlebrivi TvalsazrisiT, SeiZ-
leba vlindebodes ssk-is 998-e muxliT gaTvaliswinebuli winapiroba (solidaru-
li pasuxismgebloba miyenebuli zianisaTvis).

sakasacio sasamarTlo miTiTebiT, sarCelis faqtobrivi safuZvlebis gaTvaliswi-
nebiT, mopasuxis qmedebis marTlzomierebis gamosarkvevad arsebuli mocemulo-
ba unda Semowmdes ssk-is 56-e muxlis pirveli nawilis konteqstiT. palatam miiC-
nia, rom im viTarebaSi, rodesac mesame piri sadavod xdis realuri xelSekrulebis
dadebas, Sefasebas eqvemdebareba, mopasuxe amtkicebs Tu ara ssk-is 623-e muxlis
winapirobebis arsebobas, miT ufro, rodesac sesxis gamcemi sakredito organiza-
ciaa.

ssip aRsrulebis erovnuli biuros saqmeSi mesame pirad Cabmaze mosarCelis Suam-
dgomlobaze uaris Tqmis Sesaxeb ganCinebis kanonierebaze sakasacio sasamarTlom
aRniSna, rom im viTarebaSi, rodesac zianis miyenebis faqts mxare swored saaRsru-
lebo warmoebis procesSi ganviTarebul movlenebs ukavSirebs, Sesabamisi winapi-
robebis arsebobis SemTxvevaSi, mesame piris saqmeSi Cabma mxareTa interesebs em-
saxureba, xolo am saproceso movaleobis ganuxorcieleblobiT darRveulia sssk-
is 393-e muxlis me-3 nawilis moTxovnebi.
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samarTlebrivi daskvna

uzenaesi sasamarTlos praqtikis analiziT, araerT gasaCivrebul gadawyvetile-
basa Tu ganCinebaSi gamoikveTa iseTi materialuri da saprocesosamarTlebrivi
xarvezebi, romlebic arsebiT gavlenas axdens saqmis Sedegze. faqtobrivi garemo-
ebebis daudgenlobisa da gamoukvleobis motiviT sakasacio sasamarTlo auqmebs
gasaCivrebul gadawyvetilebas da saqmes saapelacio sasamarTloSi xelaxla gansa-
xilvelad abrunebs.150

sakasacio sasamarTlom ganmarta, rom samoqalaqo saproceso kanonmdebloba ad-
gens gadawyvetilebis gauqmebis safuZvlebs, romlebic pirobiTad, SeiZleba, or
jgufad daiyos: pirvel maTgans warmoadgens amave kodeqsis 393-e muxliT gaTva-
liswinebuli imgvari kanondarRvevebi (materialuri da saproceso samarTlis nor-
maTa arsebiTi darRveva), romlebzec modave mxarem unda miuTiTos da zemdgomi
sasamarTloc pretenziis dasabuTebulobas kasatoris Sedavebisa da gasaCivrebu-
li gadawyvetilebis Sesabamisi daskvnebis urTierTSejerebis gziT adgens, xolo
gadawyvetilebis gauqmebis meore jgufs ganekuTvneba imgvari SemTxvevebi, ro-
melTa arsebobasac, miuxedavad mxaris miTiTebisa, sakuTari iniciativiT amowmebs
sasamarTlo. isini procesSi gadawyvetilebis gauqmebis absoluturi safuZvlebi-
Taa moxseniebuli da wesrigdeba sssk-is 394-e muxliT, Tavis mxriv, zemdgomi sasa-
marTlo momCivnis pretenziaTa dasabuTebulobis Semowmebamde yovelTvis ar-
kvevs, xom ar vlindeba gadawyvetilebis gauqmebis romelime absoluturi safuZ-
veli.151

sakasacio sasamarTlos mier axali gadawyvetilebis miRebas ki, xSir SemTxvevaSi
ganapirobebs is garemoeba, rom saapelacio sasamarTlom dadgenili faqtebis nawi-
li samarTlebrivad arasworad gaanaliza, Sesabamisad, am nawilSi gamotanili das-
kvnebi iuridiulad argumentirebuli ar aris, ufro metic, ewinaaRmdegeba sasa-
marTlos mier gamoyenebuli normebis mizansa da Sinaars.152 sakasacio sasamarTlom
araerT saqmeze ganmarta, rom samoqalaqo saqmeebze dasabuTebuli gadawyvetile-
bis miRebisa da, zogadad, marTlmsajulebis ganxorcielebis uwinaresi safuZve-
lia imis sworad gansazRvra, Tu ra samarTlebrivi safuZvlidan gamomdinareobs
mxareTa Soris warmoSobili dava. am mizniT, saqmis ganmxilvelma sasamarTlom, pir-
vel yovlisa, unda daadginos moTxovnis materialuri safuZveli (moTxovnis dam-
fuZnebeli norma). mxolod amis Semdeg unda gamoarkvios moZiebuli normis winapi-
robebi, misi abstraqtuli Semadgenloba da Seamowmos, TiToeuli ganxorcielebu-
lia Tu ara gansaxilvel saqmeze.153 sasarCelo moTxovnis damfuZnebeli normis mo-
Zieba da Sesabamisi winapirobebis dadgena mniSvnelovania samarTlebrivi Sefase-

150 sssk-is 412-e muxlis Sesabamisad, sakasacio sasamarTlo auqmebs gadawyvetilebas da
saqmes xelaxla gansaxilvelad abrunebs saapelacio sasamarTloSi, Tu: a) saqmis gare-
moebebi saproceso normebis iseTi darRveviTaa dadgenili, rom am darRvevebis Sede-
gad saqmeze araswori gadawyvetileba iqna gamotanili da saWiroa mtkicebulebaTa
damatebiTi gamokvleva. b) arsebobs am kodeqsis 394-e muxliT gaTvaliswinebuli sa-
fuZvlebi, garda aRniSnuli muxlis „g“ da „e“ qvepunqtebisa.

151 mravalTagan sus ganCineba, 10 maisi, 2017, #as-1085-1042-2016.
152 sssk-is 411-e muxlis Tanaxmad, sakasacio sasamarTlo miiRebs gadawyvetilebas saqme-

ze, Tu ar arsebobs am kodeqsis 412-e muxliT gaTvaliswinebuli gadawyvetilebis gauq-
mebisa da saqmis saapelacio sasamarTloSi xelaxla gansaxilvelad dabrunebis sa-
fuZvlebi.

153 sus gadawyvetileba, #as-860-860-2018, 16 noemberi, 2018.
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bisaTvis, rac sasamarTlos uflebamosilebaa.154 gasaCivrebuli gadawyvetilebebi-
sa da ganCinebebis gauqmeba da saqmeze axali gadawyvetilebis miReba, romliTac
Seicvala qveda instanciis sasamarTlos mier gamotanili gadawyvetilebiT/ganCi-
nebiT dadgenili davis samarTlebrivi Sedegi, rogorc wesi, saapelacio sasamar-
Tlos mosazrebebisa da daskvnebis gauziareblobis Sedegia.

uzenaesi sasamarTlos didma palatam ganmarta, rom garkveuli logikuri rigiTo-
biT unda Semowmdes moTxovnis samarTlebrivi safuZvlebi, romelsac kanoni ar
awesebs. moTxovnis samarTlebrivi safuZvlebis Semowmebis rigiToba unda gani-
sazRvros mizanSewonilobis mixedviT da unda gamomdinareobdes kanonis sistemi-
dan. sarCelTa konkurencia, romelic moTxovnis ramdenime safuZvlis erTdrou-
lad formirebaa, moicavs saxelSekrulebo da arasaxelSekrulebo, saxelSekru-
lebo da savindikacio, savindikacio da deliqtur, deliqtur da kondiqciur, kon-
diqciur da savindikacio sarCelTa konkurencias. palatam doqtriniorul Sexe-
dulebaze dayrdnobiT miuTiTa, rom moTxovnaTa konkurenciisagan gansxvavebiT,
sadac mosarCelis uflebamosilebaa moTxovnaTa Soris arCeva, moTxovnis safuZ-
velTa konkurenciis dros, moTxovnis samarTlebriv safuZvelTagan erT-er-
Tis gamoyeneba sasamarTlos uflebamosileba da valdebulebaa.155

• sakuTrebis dabrunebis moTxovnis davebSi moTxovnis samarTlebrivi safuZ-
vlis kvalifikaciis TvalsazrisiT Semdegi viTarebaa. sawarmos wilebze sa-
kuTrebis aRdgenis moTxovniT warmoebul davaze miRebuli gadawyvetilebiT
sarCeli nawilobriv dakmayofilda, gauqmda sawarmos partniorebis (mopasuxe-
Ta) wilebis registracia sajaro reestrSi da sawarmos wilebis mesakuTreebad
cnobil iqnen mosarCeleebi. uzenaesi sasamarTlos didma palatam Secvala moT-
xovnis samarTlebrivi safuZveli, romelsac saapelacio sasamarTlom daafuZna
gasaCivrebuli gadawyvetileba da aRniSna, rom mesakuTris mier nivTze sakuT-
rebis (mflobelobis) dakargvisas, misi kanoniT daculi interesebis dacva Se-
saZloa, rogorc sanivTo (savindikacio), ise valdebulebiTsaxelSekrulebo da
arasaxelSekrulebo (deliqturi) an kondiqciuri sarCelebiT. TiToeuli maTga-
ni mimarTulia uflebamosili pirisaTvis qonebis dabrunebisaken da uflebis dar-
Rvevamde arsebuli mdgomareobis aRdgenisaken. palatam moTxovnis samarTleb-
rivad safuZvlad ssk-is 992-e, 998-e muxlebisa da 408-e muxlis pirveli nawi-
li miiCnia, ganxorcielebulad CaTvala ra miTiTebuli normebiT gaTvalis-
winebuli samarTlebrivi Sedegis ganmapirobebeli faqtobrivi wanamZRvre-
bi.156

sxva davaSi,157 sadac davis sagani mosarCeleebis mier auqcionze SeZenili qonebis
Semdgomi mimoqcevis kanoniereba da qonebis vindicirebaa, sakasacio palatam aR-
niSna, vinaidan, mosarCeleTa mizani qonebis dabrunebaa, davis gadawyvetisaTvis
umTavres winapirobebs ssk-is 170-e da 172-e muxlebi adgens. moxmobili normebis
Tanaxmad ki, mosarCele mxare unda warmoadgendes sadavo qonebis mesakuTres, rac
qonebis Semdgom yovel mimoqcevas marTlsawinaaRmdegos gaxdis. saqmis xelaxla
gansaxilvelad dabrunebis safuZveli gaxda, saqmis arsebiTad gadawyvetisTvis
mniSvnelovani is garemoeba, mosarCeleebi kvlav warmoadgenen Tu ara qonebis me-

154 susg 11 aprili 2018, #as-737-689-2017.
155 sus gadawyvetileba, 2 marti, 2017,  #as-664-635-2016, sus ganCineba, 8 oqtomberi, 2018,

#as-201-201-2018.
156 sus gadawyvetileba, 2 marti, 2017,  #as-664-635-2016.
157 sus ganCineba, 8 Tebervali, 2019, #as-427-427-2018.
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sakuTreebs, razec arc pirveli instanciis da arc saapelacio sasamarTlos ar um-
sjelia da ar daudgenia mosarCeleTa uflebrivi kavSiri nivTTan mimarTebiT.

erT-erT saqmeSi158 sakasacio palatam miiCnia, rom im samarTlebriv Sedegs, romlis
miRwevac mosarCeles surs, sazogadoebis kapitalis 20% wilis mesakuTred cnoba,
iTvaliswinebs rogorc deliqturi samarTlis, ise _ usafuZvlo gamdidrebis nor-
mebi. imis gaTvaliswinebiT, rom kondiqciidan gamomdinare moTxovnebi subsidiu-
ri xasiaTisaa, isini bolos mowmdeba, kerZod, Tu sxva samarTlebrivi safuZvliT
sarCeli warumatebeli iqneba, damatebiT mxolod amis Semdeg unda Semowmdes misi
safuZvlianoba kondiqciuri samarTlis normebis Sesabamisad. daabruna ra saqme
xelaxla gansaxilvelad, palatam miuTiTa, rom, pirvel rigSi, sarCelis safuZvli-
anoba deliqturi normebis safuZvelze unda Semowmdes, kerZod, sarCelSi miTi-
Tebuli faqtobrivi garemoebebis gaTvaliswinebiT, moTxovnis safuZvlianoba sa-
apelacio sasamarTlos ssk-is 992-e, 998-e da 408.1 muxlebze dayrdnobiT unda ek-
vlia da am normebiT gaTvaliswinebuli samarTlebrivi Sedegis ganmapirobebeli
faqtobrivi garemoebebi daedgina. sakasacio palatam aqve miuTiTa, rom, marTalia,
upiratesad gamosayenebeli moTxovnis samarTlebriv safuZvlad deliqturi sa-
marTlis normebia miCneuli, magram, Tu saapelacio palata daadgens, rom de-
liqtidan gamomdinare moTxovna aRar arsebobs misi xandazmulobis gamo da
ganuxorcielebadia, sasamarTlom rogorc moTxovnis warmoSoba, aseve _ misi
ganxorcielebadoba kondiqciuri samarTlis normebze dayrdnobiT unda Sea-
mowmos.

uZrav qonebaze mopasuxis sakuTrebis uflebis gauqmebis, am qonebis mosarCelis
sakuTrebad aRiarebisa da misi mopasuxis ukanono mflobelobidan gamoTxovis moT-
xovniT mewarmeebs Soris davaSi,159 qveda instanciis sasamarTloebma sarCeli uar-
yves. sakasacio sasamarTlom miiCnia, rom arsebobs gasaCivrebuli ganCinebis sssk-
is 394-e muxlis „e1“ qvepunqtiT gaTvaliswinebuli gauqmebis winapirobebi, gaauqma
igi da saqme xelaxla gansaxilvelad daabruna imave sasamarTloSi. sakasacio pala-
tam sasarCelo moTxovnis formalursamarTlebrivi safuZvlianobis Semowmebis
Sedegad daaskvna, rom moTxovnis damfuZnebel normas SesaZloa, ssk-is 992-e, 998-
e, 408-e (1) muxlebi an amave kodeqsis 170-e da 172-e muxlebi warmoadgendes,
ramdenadac mxaris ganmartebebiT dgindeba, rom davis mimarT interess qonebis,
rogorc sakuTrebis uflebis obieqtis naturiT dabruneba warmoadgens. moTxov-
nis xandazmulobis Sesaxeb mopasuxis Sedavebis Taobaze sakasacio sasamarTlom
aRniSna, rom uflebis darRvevidan sarCelis Setanamde gasulia kanoniT gansaz-
Rvruli moTxovnis iZulebiT ganxorcielebis vada, Tumca, es ver gaxdeba moTxov-
nis dakmayofilebaze uaris Tqmis safuZveli, Tuki saqmis xelaxali ganxilvis Se-
degad saapelacio palata daadgens, rom mosarCeles nivTTan samarTlebrivi kav-
Siri-sakuTreba ar daukargavs. aseT SemTxvevaSi, dasaSvebia moTxovnis vindicire-
bis gziT dakmayofileba.

• miuxedavad imisa, rom SromiTsamarTlebriv davebze arsebobs uzenaesi sasa-
marTlos myari praqtika, saapelacio sasamarTloebi aRniSnul davebs zogjer
mainc uzenaesi sasamarTlos stabilur praqtikasTan Seusabamod wyveten.

sakasacio sasamarTlom sSk-is 38-e muxlis me-8 nawilis gamoyenebis sakiTxze160 aR-

158 sus ganCineba,  8 oqtomberi, 2018, #as-201-201-2018.
159 sus ganCineba, 28 Tebervali, 2018, #as-28-25-2017.
160 susg  29.01.2016, #as-951-901-2015, 15 aprili, 2016, #as-1083-1020-2015.
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niSna, rom dasaqmebulis samuSaodan gaTavisuflebis brZanebis ukanonod (ba-
Tilad) cnobis SemTxvevaSi, dasaxelebul normaSi miTiTebulia damsaqmeblis
valdebuleba, romelic ramdenime SesaZleblobas moicavs, Tumca dadgenili
wesi ar SeiZleba, imgvarad ganimartos, rom sasamarTlos, diskreciuli uf-
lebamosilebiT, SeuZlia moxmobili normis danawesis sakuTari Sexedulebi-
samebr gamoyeneba. sSk damsaqmebels avaldebulebs „pirvandel samuSao adgilze
aRadginos piri, romelsac Seuwyda SromiTi xelSekruleba an uzrunvelyos is tol-
fasi samuSaoTi, an gadauxados mas kompensacia sasamarTlos mier gansazRvruli
odenobiT“. miTiTebuli regulaciiT damsaqmeblisaTvis dadgenilia ukanonod ga-
Tavisuflebuli dasaqmebulis pirvandel samuSaoze aRdgena, xolo, Tuki es SeuZ-
lebelia, maSin momdevno rigiTobiT dadgenili valdebulebebis Sesruleba. saka-
sacio sasamarTlom daabruna ra saqme xelaxla gansaxilvelad, miuTiTa, rom da-
saqmebulis uflebis aRdgenisas sasamarTlom mizanSewonilobis principiT ki ar
unda gadawyvitos dava, aramed daicvas kanoniT mocemuli rigiToba, jer imsje-
los mosarCelis samsaxurSi aRdgenis SesaZleblobaze, xolo Semdgom, saWiroebis
mixedviT _ kompensaciis samarTlian da gonivrul odenobaze.161

sakasacio sasamarTlos araerT gadawyvetilebaSia aRniSnuli, rom dadgenili sa-
samarTlo praqtikis mixedviT, SromiTsamarTlebriv davebs mtkicebis tvirTis ga-
nawilebis garkveuli Tavisebureba axasiaTebs, rasac mtkicebulebebis warmodge-
nis TvalsazrisiT, damsaqmeblisa da dasaqmebulis araTanabari SesaZleblobebi
ganapirobebs.162 amdenad, mtkicebis tvirTis ganawilebis specialuri standartiT,
swored damsaqmebelia valdebuli, adasturos dasaqmebulis samsaxuridan gaTa-
visuflebis kanonieri da sakmarisi safuZvlis arseboba. amgvari standartis gamo-
yenebis normatiul safuZvels qmnis is, rom damsaqmebels aqvs mtkicebiTi upira-
tesoba, sasamarTlos warudginos misTvis xelsayreli mtkicebulebebi. sasamar-
Tlom, mtkicebis tvirTis araswori ganawilebis gamo, gaauqma gadawyvetileba da
saqme xelaxla gansaxilvelad daabruna saapelacio sasamarTloSi.163 saqmeze, ro-
melSic sadavo gaxda diskriminaciuli mopyrobis faqti, mtkicebis tvirTis stan-
dartTan dakavSirebiT, sakasacio sasamarTlom sssk-is 3633 muxlis safuZvelze,
ganmarta, rom sarCelis aRZvrisas pirma sasamarTlos unda warudginos faqte-
bi da Sesabamisi mtkicebulebebi, romlebic diskriminaciuli qmedebis varau-
dis safuZvels qmnis, ris Semdegac mopasuxes ekisreba imis mtkicebis tvirTi,
rom diskriminacia ar ganxorcielebula. sakasacio palatam aqve aRniSna, rom
srulad iziarebs „Tavisufali mewarmeobis“ ideas, romelic saqarTvelos konsti-
tuciis 30-e muxlis me-2 punqtiT saxelmwifos pozitiur valdebulebadaa moxse-
niebuli da sakadro politikis gansazRvris Tavisuflebasac moicavs, Tumca praq-
tikis analizi aCvenebs, rom kanoniT garantirebuli uflebis, Tundac kanonierad
gamoyenebis SesaZlebloba, xSirad gansxvavebuli mopyrobis gadafarvis mcdelo-
bas emsaxureba da swored am sakiTxis kvlevis Sedegad savaldebuloa, Semowmdes
uflebis mqone piris mxridan am uflebis gankargvis marTlzomiereba.164

SromiTsamarTlebriv davaSi, sadac dasaqmebuli konkursis Sedegebis marTlzo-
mierebis sakiTxze davobda, sasamarTlom ganmarta, rom konkursis Sedegebis mar-
Tlzomierebis Sefaseba scildeba sasamarTlo kontrolis sferos.165

161 ssk-is ganCineba, 24 noemberi, 2017, #as-1122-1042-2017.
162 mravalTagan susg 07.10.2015, # as-483-457-2015.
163 sus ganCineba, 19 ivlisi, 2018,  # as-366-340-2017.
164 sus ganCineba, 29 seqtemberi, 2017,  #as-247-235-2017.
165 sus ganCineba, 22 noemberi, 2016, #as-792-759-2016.
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sakasacio sasamarTlom dasaqmebulis sarCeli gamouyenebeli SvebulebisTvis kom-
pensaciis dakisrebis moTxovniT uaryo166 im safuZvliT, rom gamouyenebeli Svebu-
lebisaTvis kompensaciisa da ganacduris erTdroulad miReba SeuZlebelia.

sxva saqmeze ki, sarCelis uaryofis safuZveli gaxda is garemoeba, rom sasamarTlos
kanonier ZalaSi Sesuli gadawyvetilebiT sadavo periodSi mopasuxisaTvis mosar-
Celis sasargeblod dakisrebuli Tanxis mosarCelis mier miuRebloba mas kanonismi-
eri sauravis miRebis uflebas ar aniWebs.167 sarCelis uaryofa ganapiroba sakasacio
sasamarTlos mier dasaqmebulis gaTavisuflebis marTlzomierad cnobamac.168

sakasacio sasamarTlom mosarCelis moTxovna, pirgasamtexlos saxiT iZulebiTi
ganacduri Tanxis dayovnebis yoveli dRisTvis, am Tanxis 0.07 procentis gadaxdis
dakisrebaze, uaryo samarTlebrivad vargisi safuZvlis ararsebobis gamo.169

erT-erT saqmeze sakasacio sasamarTlom gaauqma gasaCivrebuli gadawyvetileba da
saqme xelaxla gansaxilvelad daabruna im safuZvliT, rom gasarkvevia mxareTa So-
ris sadavo urTierTobis samarTlebrivi xasiaTi, kerZod, SromiTi urTierTobaa Tu
nardoba, amasTan, ganmarta, miuxedavad miTiTebuli xelSekrulebebis msgavsebisa,
SromiTi urTierTobis SemTxvevaSi, gadamwyvetia samuSao procesi, romelic orga-
nizebulad warimarTeba damsaqmeblis mier dadgenili wesebiTa da pirobebiT. nar-
dobis xelSekrulebis SemTxvevaSi ki, mTeli periodis ganmavlobaSi SenarCunebu-
lia misi subieqtebis Tanasworoba (damoukidebloba), romelic orientirebulia xel-
Sekrulebis miznis miRwevaze da ar axasiaTebs organizaciuli daqvemdebareba.170

• analizma aCvena, rom kvlav problemuria aRiarebiTi sarCelis dasaSvebobis sa-
kiTxi. sasamarTlom mraval gadawyvetilebaSi imsjela aRiarebiTi sarCelis da-
saSvebobis kanoniT gansazRvrul kriteriumebze (a) mosarCeles unda edavebod-
nen uflebas. b) davis arseboba unda qmnides mosarCelis uflebis momavalSi dar-
Rvevis realur saSiSroebas. g) aRiarebiTi sarCelis gadawyveta davis gadawyve-
tis saukeTeso saSualeba unda iyos, kerZod, gadawyvetilebis Sedegad srulad
garkveuli Sedegi unda miiRebodes mxarisaTvis, aRiarebiTi sarCelis dakmayo-
fileba unda qmnides im uflebisa Tu urTierTobis gansazRvrulobas, rac mo-
sarCelesa da mopasuxes Soris warmoSobili davis gamo irRveva),171 aseve, „adami-
anis uflebaTa da TavisuflebaTa dacvis“ evropuli konvenciis me-6 muxliT re-
gulirebul samarTliani sasamarTlos principze miTiTebiT, araerTgzis miuTi-
Ta, rom konvenciis aRniSnuli daTqma, evrosasamarTlos precedentuli praqti-
kis Tanaxmad, eqvemdebareba farTo ganmartebas da ara mxolod saqmis miukerZo-
ebel ganxilvas, aramed samarTlian gadawyvetasac moicavs, rac, TavisTavad, mi-
aniSnebs imaze, rom marTlmsajulebis ganxorcielebas ar unda hqondes forma-
luri xasiaTi, aramed, samarTalwarmoebis mizani darRveuli uflebis efeqtur
da realur dacvazea orientirebuli, rac erovnuli sasamarTlos mier sakiTxis
amomwurav gadawyvetaze mianiSnebs da ara formaluri xasiaTis samarTalwarmoe-
baze, romelsac davis aRmofxvra Sedegad ar mohyveba.172 palatam evrosasamar-

166 sus gadawyvetileba 28 oqtomberi, 2016, #as-578-553-2016.
167 sus gadawyvetileba, 27 oqtomberi, 2016 , #as-268-255-2016.
168 sus gadawyvetileba, 17 aprili, 2019, #as-1649-2018.
169 sus gadawyvetileba, 09 marti, 2018, #as-82-82-2018.
170 sus ganCineba, 17 Tebervali, 2017, #as-1132-1088-2016.
171 mravalTagan sus gadawyvetileba, 12 seqtemberi, 2018, #as-609-609-2018.
172 susg #as-302-285-2017, 16.06.2017.
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Tlos ganmartebaze dayrdnobiT aseve aRniSna, rom saerTo sasamarTloebma yu-
radReba unda gaamaxvilon aRZruli sarCelisadmi mosarCelis iuridiul inte-
resze, aseve, im sakiTxze, Tuki aRiarebiTi sarCelis nacvlad, SesaZlebelia mi-
kuTvnebiTi moTxovnis wayeneba mopasuxisadmi, rac imavdroulad gadawyveti-
lebis aRsrulebaunarianobis sakiTxsac ukavSirdeba, radgan gadawyvetilebis
aRsruleba mxarisaTvis garantirebuli samarTliani sasamarTlos ganuyofeli
nawilia, nebismieri  sasamarTlos mier gamotanili gadawyvetilebis aRsruleba
„sasamarTlo procesis“ ganuyofel nawilad unda ganixilebodes adamianis uf-
lebaTa evropuli konvenciis me-6 muxlis miznebidan gamomdinare. aRiarebiTi
sarCelis dasaSvebobis, iseve, rogorc misi dasabuTebulobis, sakiTxis Semowme-
ba samarTlis sakiTxia da, aqedan gamomdinare,173 sasamarTlom procesis monawi-
le mxaris pretenziis ararsebobis pirobebSic, sakuTari iniciativiT unda Sea-
mowmos sarCelis dasaSveboba saqmiswarmoebis nebismier etapze.174

miuxedavad imisa, rom saqarTvelos uzenaesi sasamarTlos didma palatam ramde-
nime gadawyvetilebaSi imsjela aRniSnul institutze, sakiTxis arsebuli praqti-
kis Sesabamisad gadawyveta, rogorc Cans, mainc garkveul sirTules ukavSirdeba.

sakasacio sasamarTlom erT SemTxvevaSi, daabruna ra saqme xelaxla gansaxilvelad,175

miuTiTa, rom saqmis xelaxla ganxilvis etapze mosarCelis moTxovnis Semowmebis
dros, Tuki saapelacio sasamarTlo daadgens mikuTvnebiTi moTxovnis dayenebas
SeuZleblad, xolo gansaxilveli davisadmi mosarCelis namdvili iuridiuli inte-
resi ar gamoikveTeba, maSin sarCeli ganuxilvelad unda darCes, xolo sxva SemTxve-
vebSi, sakasacio palatam sarCeli axali gadawyvetilebiT ganuxilvelad datova.176

sxva saqmeze177 sakasacio sasamarTlom miuTiTa, rom saapelacio sasamarTlom sap-
roceso ekonomiis principidan gamomdinare, mxares unda misces sarCelSi mi-
TiTebuli garemoebebis dazustebisa da sasarCelo moTxovnis dakonkretebis
saSualeba (sssk-is 83-e muxlis meoTxe nawili), radgan am SemTxvevaSi garigebe-
bis baTiloba ara damoukidebel moTxovnas, aramed mikuTvnebiTi moTxovnis
(magaliTad, gadacemulis usafuZvlo gamdidrebis wesebis Tanaxmad ukan dab-
runeba) winapirobas warmoadgens.

• qarTuli sasamarTlo praqtikiT, iuridiuli pirisaTvis moraluri zianis anaz-
Raureba dauSvebelia. sakasacio sasamarTlom aRniSna, rom iuridiul pirs ar ga-
aCnia ssk-is me-18 muxliT daculi iseTi sikeTe, rogoricaa: piradi xelSeuxeb-
loba, piradi cxovrebis saidumloeba, aseve, moralur gancdebTan dakavSirebiT
moraluri zianis anazRaurebis moTxovnis ufleba. sakasacio sasamarTlos gan-
martebiT, moraluri ziani ar SeiZleba, miadges iuridiul pirs, radgan moralu-
ri zianis Sinaarsi gulisxmobs samarTlebrivad daculi im araqonebrivi intere-
sis xelyofas, romelsac qonebrivi ekvivalenti ar gaaCnia (sulieri an fizikuri
tkivili, gancda da sxva). amdenad, moraluri zianis anazRaurebis Sesaxeb iuri-
diuli piris moTxovna iuridiulad usafuZvloa,178 Tumca sakiTxze msjeloba Se-

173 sus gadawyvetileba, 30 marti, 2018, #as-833-779-2017.
174 susg #as-91-91-2018, 31 ivlisi, 2018.
175 sus ganCineba, 8 Tebervali, 2019, #as-427-427-2018 .
176 sus gadawyvetileba, 26 marti, 2018, #as-1071-991-2017. sus gadawyvetileba, 12 seqtembe-

ri, 2018, #as-609-609-2018. sus gadawyvetileba,16 noemberi, 2018 , #as-955-2018.
177 sus ganCineba, 12 ianvari, 2018,  #as-1219-1139-2017.
178 sus gadawyvetileba, 26 ivlisi, 2017, #as-1011-972-2016.
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iZleba mogvianebiT miRebuli gadawyvetilebis konteqstiT,179 sadac sakasacio
sasamarTlom ganmarta iuridiuli piris keTilsindisierebis Sesaxeb.

• sakasacio sasamarTlom iuridiuli piris keTilsindisierebasTan dakavSirebiT, aR-
niSna, rom samarTlebrivi arsis gaTvaliswinebiT, iuridiuli piris garigebaunaria-
noba da am garigebis samarTlebrivi Sedegebisadmi damokidebuleba absoluturad
efuZneba mis mmarTvelobiTi uflebamosilebebiT aRWurvil pirTa (xelmZRvanelo-
biTi/warmomadgenlobiTi uflebamosilebiT aRWurvili pirebi-direqtorebi, ase-
ve, partniorebi) keTilsindisierebas. Sesabamisad, unda iTqvas, rom garigebis sa-
fuZvelze iuridiuli piris mier qonebaze sakuTrebis uflebis mopoveba, miT uf-
ro, Tuki arsebobs uflebis nakli, SesaZloa, damokidebuli iyos swored iuridiu-
li piris mmarTvelobiTi funqciebiT aRWurvil pirTa subieqtur damokidebuleba-
ze uflebis SesaZlo xarvezTan mimarTebiT (keTilsindisiereba).180 aqve unda aRi-
niSnos, rom iuridiuli piris keTilsindisierebaze sakasacio sasamarTlo sxva
saqmeSic amaxvilebs yuradRebas da aRniSnavs, rom damatebiT kvlevas saWiroebs am
faqtisadmi xelSekrulebebis monawilis (mopasuxis) subieqturi damokidebulebis
sakiTxi. im pirobebSi, rodesac calsaxa iyo dadebuli garigebebis uCveuloba da
misi damazianebeli xasiaTi, banks hqonda an unda hqonoda Tu ara gacnobierebuli
yofili direqtoris aramarTlzomieri qcevis xasiaTi? ramdenad keTilsindisie-
rad da marTlzomierad moqmedebda is mesame pirze kreditis gacemisas.181

• aris SemTxvevebi, rom saapelacio sasamarTlosaTvis xelaxla gansaxilvelad er-
Txel ukve dabrunebuli saqme, saapelacio sasamarTlos mier miTiTebuli mate-
rialuri da saproceso darRvevebis gauTvaliswineblobis gamo, sakasacio sasa-
marTlom TiTqmis identuri safuZvliT xelaxla gansaxilvelad daabruna.182

• aRsaniSnavia, rom sarCelis warumateblobas zogjer, ara marto saapelacio sasa-
marTlos mier daSvebuli materialur/procesualuri darRvevebi, aramed moda-
ve mxaris mier saproceso movaleobis Seusrulebloba ganapirobebs, rac Sesa-
geblis wardgenis da/an mtkicebis tvirTis ganxorcielebis saproceso danawe-
sebis SeusruleblobiT gamoixateba. konkretul davaSi183 mopasuxem arakvali-
ficiuri Sedaveba ganaxorciela, misi kuTvnili mtkicebis standarti ver daZlia
da sssk-is 201-e muxliT dadgenili wesiT srulyofilad da TanmimdevrobiT ar
asaxa sakuTari mosazrebebi SesagebelSi, ver gaabaTila mosarCelis mier miTiTe-
buli faqtebi da wardgenili mtkicebulebebi, ar gaaanaliza valis aRiarebis xel-
Sekrulebis pirobebi, sawarmos partniorTa krebebze miRebuli gadawyvetile-
bebis Sinaarsi, raTa dahpirispireboda sasarCelo moTxovnas da mosarCelesTan
xelSekrulebis dadebidan dawyebuli urTierTobisa da SemdgomSi ganviTarebu-
li movlenebis miseuli versia SeeTavazebina sasamarTlosaTvis, rasac sarCelis
uaryofa mohyva Sedegad.

erT-erT davaSi,184 sarCelis warmateba garkveulwilad swored mopasuxis mier Se-
sageblis wardgenis samarTlebrivi regulaciebis daucvelobam ganapiroba. erT-

179 sus ganCineba, 28 Tebervali, 2018, #as-28-25-2017.
180 sus ganCineba, 28 Tebervali, 2018, #as-28-25-2017.
181 sus ganCineba, 12 ianvari, 2018,  #as-1219-1139-2017.
182 sus ganCineba, sus ganCineba, 7 marti, 2016, #as-884-834-2015. 11 oqtomberi, 2017, #as-

917-857-2017.
183 gadawyvetileba, 5 dekemberi, 2017, #as-679-633-2017.
184 sus gadawyvetileba, 2 marti, 2017,  #as-664-635-2016.
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erT saqmeze sakasacio sasamarTlom aRniSna, rom sssk-is 201.4-e, 201.7-e da 206-e
muxlebis safuZvelze mosarCelis mier miTiTebuli da mopasuxis mier, erT
SemTxvevaSi, Seudavebeli, xolo, meore SemTxvevaSi, arakvalificiurad Seda-
vebuli garemoebebi samarTlebrivad qmnian imis prezumfcias, rom mosarCe-
lis sakuTrebis ufleba xelyves iZulebis gziT. prezumirebuli faqtebis ga-
qarwylebis tvirTi ki mopasuxes awevs. sxva saqmeSi,185 im pirobebSi, rodesac mxa-
ris mier arakvalificiuri Sesageblis wardgenis gamo, ver iqna gaqarwylebuli mxa-
reTa Soris sasesxo urTierTobebis arsebobis prezumfcia, sakasacio sasamarTlom
sasesxo urTierTobebidan gamomdinare moTxovnis dakmayofilebis Sesaxeb sarCe-
li safuZvlianad miiCnia. sakasacio sasamarTlos mier gadawyvetilebis miRebis
sakmarisi procesualuri safuZveli gaxda arsebiTi Sesageblis warudgenloba, rom-
liTac menardis sarCeli srulad dakmayofilda.186

• sakasacio sasamarTlos mier gasaCivrebuli gadawyvetilebis/ganCinebis gauqme-
bis mniSvnelovani safuZveli mtkicebis tvirTis saproceso kanonmdeblobiT aRi-
arebuli standartis darRveva da, Sesabamisad, misi araswori ganawilebaa. saka-
sacio sasamarTlom araerTgzis ganmarta, rom mtkicebis tvirTi _ esaa samoqa-
laqo samarTalwarmoebaSi saqmis swored gadawyvetisaTvis mniSvnelovani faq-
tebis damtkicebis movaleobis dakisreba mxareebze, romlis Sesruleba uzrun-
velyofilia materialur-samarTlebrivi TvalsazrisiT araxelsayreli gadawyve-
tilebis gamotaniT im mxaris mimarT, romelmac es movaleoba ar (ver) Seasrula.
mxareTa mtkicebiTi saqmianobis saboloo mizani _ esaa sasamarTlos darwmuneba
saqmis sworad gadawyvetisaTvis mniSvnelobis mqone garemoebebis arsebobaSi.
sasamarTlos daurwmunebloba ki, mxarisaTvis araxelsayrel Sedegs iwvevs. mtki-
cebis tvirTi damokidebulia ara mxaris rolze procesSi, aramed moTxovnis sa-
fuZvelze. is, vinc iTxovs valdebulebis Sesrulebas, unda daamtkicos moTxov-
nis safuZvlis arseboba ara mxolod maSin, rodesac igi iTxovs Tavisi moTxovnis
Sesrulebas an aRiarebas, aramed maSinac, rodesac Tavs icavs mowinaaRmdege mxa-
ris negatiuri aRiarebiTi sarCelisagan (moTxovnisagan).

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konveciis me-6 muxliT gaT-
valiswinebuli samarTliani sasamarTlos uflebis realizeba umeteswilad damo-
kidebulia da gulisxmobs sasamarTlos mier dasabuTebuli, mtkicebulebaTa Se-
jerebis safuZvelze miRebuli gadawyvetilebis miRebas. mtkicebis tvirTis ro-
li gansakuTrebiT vlindeba samoqalaqo samarTalwarmoebaSi, sadac mxareTa nebis
avtonomias gadamwyveti mniSvneloba eniWeba. SesaZlebelia mxaris moTxovna sa-
fuZvliani iyos, magram SeuZlebelia, mxarem miiRos Tavisi sasargeblo gadawyve-
tileba, Tu ver daamtkicebs Tavis sasargeblo garemoebebs saproceso samarTliT
dadgenili wesiT, amitomac, erT-erT mniSvnelovan faqtors warmoadgens mtkice-
bis tvirTis swori gadanawileba modave mxareebs Soris.187

mtkicebis tvirTis mxareTa Soris sworad gadanawilebas ara marto saprocesosa-
marTlebrivi, aramed arsebiTi materialursamarTlebrivi mniSvnelobac aqvs, vi-
naidan mxaris mier am movaleobis SeusruleblobiT an arajerovnad ganxorciele-
biT, igive mxare uaryofiT, araxelsayrel Sedegs iRebs.188

185 sus gadawyvetileba, 19 Tebervali, 2018, # as-1062-1022-2016.
186 sus gadawyvetileba, 9 ivnisi, 2017, #as-1100-1057-2016.
187 sus gadawyvetileba, 16 noemberi, 2018, #as-860-860-2018.
188 susg# 28.04.2017, as-386-359-2017, aseve  susg-ebi: # 29.09.2017, as-939-879-2017, 19.07.2017,

#as-719-672-2017, 07.07.2017, #as-625-593-2017, 08.05.2016, #as-746-714-2016.
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konkretul davaze sakasacio sasamarTlom miuTiTa, rom gansaxilvel SemTxvevaSi
TiToeuli sakasacio ganacxadis nawilobriv dakmayofilebas da gadawyvetilebis
miRebas safuZvlad daedo mxareTa kuTvnili mtkicebis farglebSi warmatebiT da-
sabuTebuli sasarCelo moTxovna da procesualuri mowinaaRmdegis mier wardge-
nili argumentaciis sapirispirod daZleuli mtkiceba.189

erT-erT saqmeSi190 sakasacio sasamarTlom saapelacio sasamarTlos ganCinebis ga-
uqmebisa da saqmis xelaxla gansaxilvelad dabrunebis safuZvlad miuTiTa, is ga-
remoeba, rom, mxarem mtkicebis tvirTis realizacia ver SeZlo misgan damoukide-
beli mizeziT, mowinaaRmdege mxaris braliT, romelmac eqsperti ar dauSva binaSi,
rac mxaris sawinaaRmdegod ar unda Sefasdes.

sxva saqmeSi191 sakasacio sasamarTlom aRniSna, rom mxareTa Soris mtkicebis tvir-
Tis gadanawileba da daudasturebeli faqtobrivi garemoebis mosarCelis sasar-
geblod gadawyveta ewinaaRmdegeba dispoziciurobis fundamentur princips. sa-
samarTlos kontrolis farglebSi ar Sedis konkursis Sedegebis mizanSewonilo-
bis Sefasebis Semowmeba. sakasacio sasamarTlom xelaxla gansaxilvelad dabrune-
bul saqmezec miuTiTa, vinaidan xarjis gaReba damqiraveblis valdebulebas ar
warmoadgenda, moqmedebs prezumfcia, rom xarji mosarCelem gawia da am prezum-
fciis uaryofis mtkicebis tvirTi mopasuxes ekisreba.192

sxva davaze sakasacio sasamarTlom sarCeli gadawyvetilebiT uaryo da miiCnia,
rom mosarCelem, sssk-is 102-e muxlis Sesabamisad, ver daZlia miuRebeli Semosav-
lis saxiT zianis miyenebis faqtis mtkicebis tvirTi, xolo mopasuxem sssk-is 393-
e-394-e muxlebiT gaTvaliswinebuli dasabuTebuli Sedaveba waradgina, rac gasa-
Civrebuli gadawyvetilebis gauqmebis safuZvelia.193

konkretul saqmeze gadawyvetilebis miReba da sarCelis uaryofa mtkicebis tvir-
Tis dadgenili standartis daucvelobam ganapiroba. sakasacio sasamarTlos das-
kvniT, saapelacio sasamarTlos mier miTiTebul mtkicebulebebsa da am mtkicebu-
lebebis safuZvelze dadgenil faqtebs Soris ar ikveTeba urTierTkavSiri. mxaris
mier dasaxelebuli mtkicebulebebi ar aris sakmarisi mxareTa Soris miRweuli Se-
Tanxmebis pirobebis dasadgenad da ar iZleva informacias imis Taobaze, rom mxa-
reebi SeTanxmebuli iyvnen yoveli Sesrulebuli debitoruli valdebulebidan
30%-is anazRaurebis Sesaxeb.194

aseve, mtkicebis tvirTis arasworad ganawilebam da materialur-samarTlebrivi
prezumfciebis ugulebelyofam ganapiroba axali gadawyvetilebiT sarCelis sru-
lad dakmayofileba.195 sakasacio sasamarTlom aRniSna, rom im pirobebSi, rodesac
mosarCele uTiTebs sesxze, rogorc mopasuxisaTvis Tanxis gadacemis safuZvel-
ze, mopasuxis mxridan sasesxo urTierTobis mxolod uaryofa ar aris sakmarisi mis
sawinaaRmdegod amoqmedebuli prezumfciis gasaqarwyleblad, rom man es Tanxa
miiRo samarTlebrivi safuZvliT. mosarCelis mier miTiTeba, rom am Tanxis miReba
ganpirobebuli iyo sesxis safuZvelze, warmoSobs sesxis xelSekrulebis namdvi-

189  sus gadawyvetileba, 10 ivlisi,  2017, #as-918-884-2016.
190  sus ganCineba, 12 dekemberi, 2016,  #as-915-881-2016.
191  sus ganCineba, 22 noemberi, 2016, #as-792-759-2016.
192  sus ganCineba, 12 ianvari, 2018, #as-1002-923-2017.
193  sus gadawyvetileba, 21 aprili, 2017, #as-1018-979-2016.
194  sus gadawyvetileba, 6 aprili, 2017, #as-303-288-2016.
195  sus gadawyvetileba, 19 Tebervali, 2018, #as-1062-1022-2016.
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lobis varauds im dromde, sanam mopasuxe Tanxis miRebis sxva samarTlebriv sa-
fuZvelze (magaliTad, nasyidobis xelSekruleba da sxva) miTiTebiT am varauds ar
gaaqarwylebs.

erT-erT saqmeSi sakasacio palatam sasamarTlo praqtikaze dayrdnobiT ganmarta
ra ssk-is 429-e muxliT dadgenili valdebulebis Sesrulebis mtkicebis standar-
ti, miiCnia, rom, gansaxilvel SemTxvevaSi, faqtobrivi garemoeba gamyidvelisaT-
vis/mimwodeblisaTvis gadaxdis Sesaxeb miRebuli saqonlis (produqciis) Rirebu-
lebis myidvelis mtkicebis tvirTs warmoadgenda, romlis sadavoobisas, mxolod
myidvelis axsna-ganmarteba ver Sefasdeba sakmaris mtkicebulebad, rac SeiZle-
boda, safuZvlad dasdeboda Sedavebuli faqtobrivi garemoebis dadasturebu-
lad miCnevas da, maSasadame, sarCelis dakmayofilebas. sasamarTlos daskvniT, mo-
valisaTvis dakisrebuli mtkicebis valdebulebis Seusrulebloba, ganapirobebs
mis mier wardgenili sarCelis uaryofas.196

sxva SemTxvevaSi, saapelacio sasamarTlom sadavo faqtobrivi garemoeba daadgina
mtkicebis tvirTis samarTliani ganawilebis principis darRveviT, ramac arsebi-
Tad imoqmeda saqmis ganxilvis Sedegze, kerZod, ar dakmayofilda saxelfaso da-
valianebis anazRaurebis Taobaze mosarCeleTa sasarCelo moTxovna, rac gaxda sar-
Celis uaryofaze saapelacio sasamarTlos ganCinebis gauqmebisa da saqmis imave
sasamarTloSi xelaxla gansaxilvelad dabrunebis safuZveli.197

• sasamarTlo praqtikis analizi pirgasamtexlos dakisrebasTan mimarTebiT aCve-
nebs, rom, ZiriTadad, uzenaesi sasamarTlos gadawyvetilebebiT dadgenili sa-
marTlebrivi Sedegi ssk-is 420-e muxlis safuZvelze Seusabamod maRali pirga-
samtexlos SemcirebiT gamoixateba,198 Tumca aris SemTxvevebi, rodesac saape-
lacio sasamarTlos mier dakisrebuli pirgasamtexlos odenoba gaizarda saka-
sacio palatis gadawyvetilebiT.

erT-erT saqmeSi199 sakasacio sasamarTlos mier gadawyvetilebis miReba da pirga-
samtexlos odenobis gazrda ganapiroba sakasacio sasamarTlos ganmartebam, rom
ssk-is 420-e muxlis danawesis gamoyenebisas, sasamarTlom unda Seafasos kontra-
hentTa, rogorc xelSemkvrel pirTa, statusi da, rodesac sakiTxi mewarme subieq-
tis mier Seusrulebel valdebulebazea, mas fizikuri pirisagan gansxvavebuli pa-
suxismgeblobiTa da standartiT unda moeTxovos, Seusrulebeli valdebulebis
gamo, mxarisaTvis miyenebuli zianis kompensacia. sxva saqmeSi200 ki,  sakasacio pala-
tam yuradReba gaamaxvila menardis saxelSekrulebo valdebulebis arsze, saxel-
dobr, im garemoebaze, rom am ukanasknelma sabavSvo baRTan misasvleli gzis mow-
yobis valdebuleba uxeSad daarRvia.

erT-erT davaSi201 sasamarTlom ar Seamcira pirgasamtexlo da ganmarta, rom pirga-
samtexlos Semcirebis kanonismieri SesaZlebloba emsaxureba saxelSekrulebo ur-

196 sus gadawyvetileba, 16 noemberi, 2018,  #as- 860-860-2018.
197 sus ganCineba, 19 ivlisi, 2018,  # as-366-340-2017.
198 sus gadawyvetilebebi: 27 ianvari, 2017, #as-708-678-2016,  13 aprili, 2016,  #as-1199-

1127-2015, 22 ivnisi, 2016, #as-214-204-2016,  6 maisi, 2016, #as-336-317-2014, 28 ivlisi,
2016, #as-164-160-2016.

199 sus gadawyvetileba, 23 maisi, 2017, #as-1031-992-2016.
200 sus gadawyvetileba, 26 marti,  2019, #as-1511-2018.
201 sus gadawyvetileba, 13 noemberi, 2018  #as-1451-1371-2017. sus gadawyvetileba, 28 de-

kemberi, 2016, #as-848-814-2016.
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TierTobebSi im susti mxaris interesebis dacvas, romelic xelSekrulebaze xel-
mowerisas ver acnobierebs pirgasamtexlos Sinaarssa da mis Tanmdev samarTleb-
riv Tu ekonomikur Sedegebs. Tu mxare aRWurvilia advokatiT, samewarmeo urTi-
erTobebSi gamocdili subieqtia, Tavad mewarmea da a.S, ivaraudeba, rom aseT viTa-
rebaSi SeTanxmebuli pirgasamtexlo, Tundac, Seusabamod maRali, mxareTa namdvil
nebas Seesabameba da Semcirebas ar eqvemdebareba.

• aRsaniSnavia, rom sakvlev gadawyvetilebebSi, saxelSekrulebo davebSi mxaree-
bi xSirad TavianT moTxovnas afuZneben xelSekrulebidan gasvlaze an moiTxo-
ven xelSekrulebidan gasvlis faqtis aRiarebas. erT-erT davaSi sakasacio sasa-
marTlom imsjela xelSekrulebidan gasvlis institutis samarTlebriv buneba-
ze202  da ganmarta, rom saxelSekrulebo urTierTobebSi xelSekrulebis mxares
ufleba aqvs, gavides xelSekrulebidan da uari Tqvas nakisri valdebulebis
Sesrulebaze. xelSekrulebidan gasvla, rogorc aRmWurveli, meoradi moTxov-
nis ufleba gamoiyeneba mxolod kanoniT an mxareTa SeTanxmebiT zustad gansaz-
Rvrul SemTxvevebSi, amitom kanoni amomwuravad gansazRvravs xelSekrulebi-
dan gasvlis safuZvlebsa da wess, kerZod, imas, Tu rodis SeuZlia xelSekrule-
bis mxares moiTxovos xelSekrulebidan gasvla (ssk-is 405-e, 352-359-e muxlebi),
Tumca, es ar gamoricxavs, rom mxareebi SeTanxmdnen xelSekrulebidan gasvlis
damatebiT pirobebze. Tu mxareebi am uflebiT ar isargebleben, gamoiyeneba ka-
nonis dispoziciuri normebi.203

sakasacio sasamarTlom sxva saqmeze204 ganmarta, rom valdebulebiTi samarTa-
li erTmaneTisagan ganasxvavebs xelSekrulebis Sewyvetis, xelSekrulebidan
gasvlisa da moSlis institutebs, romelTa Soris umTavresi sxvaoba mxareTa
postsaxelSekrulebo mdgomareobaa. xelSekrulebis/valdebulebis Sewyvetis
umTavresi niSani isaa, rom mxareebi inarCuneben miRebul sikeTes, magaliTad, val-
debulebis Sewyvetis safuZvlebi SeiZleba, iyos kreditoris sasargeblod Sesru-
leba an sxva Sesruleba (ssk-is 427-e-454-e muxlebi). rac Seexeba xelSekrulebi-
dan gasvlas, Sewyvetisagan gansxvavebiT, am dros kanoni iTvaliswinebs mxareTa
restituciis SesaZleblobas (ssk-is 352-e-359-e muxlebi) da xelSekrulebidan gas-
vlis Sedegebis misaRwevad savaldebuloa gasvlis winapirobebis Semowmeba (mova-
lis mxridan nakisri valdebulebis braleuli darRveva). sasamarTlom aRniSna,
rom xelSekrulebidan gasvla, zemoxsenebuli samarTlebrivi konstruqciis gar-
da, SesaZlebelia im SemTxvevaSic, rodesac aSkaraa Secvlili garemoebebi. aseT
dros, gasvla dasaSvebia ara movalis mxridan valdebulebis braleuli darRvevis,
aramed ssk-is 398-e muxlis winapirobebis arsebobisas, Secvlili garemoebebis pi-
robebSi kanonismieri moTxovnaa, rom mxareebma cadon xelSekrulebis misadageba
am garemoebebisadmi da, Tuki misadageba SeuZlebeli aRmoCndeba, mxareebs ufle-
ba aqvT, gavidnen xelSekrulebidan (sk-is 398.3 muxli). xelSekrulebidan gasvlis
sakiTxze msjelobisas, ra safuZvliTac ar unda xdebodes igi, Sesamowmebelia, xom
ar arsebobs gasvlis gamomricxveli winapirobebi (romelTa CamonaTvali mocemu-
lia Tavad materialur kanomdeblobaSi, magaliTad, sk-is 358-e, 442-e-447-e mux-
lebi, aseve, 316.2 muxli da sxva). rac Seexeba xelSekrulebis moSlas, samoqalaqo
kodeqsis im normaTa analizi, romlebic xsenebul sakiTxs agvarebs, qmnis das-
kvnis safuZvels, rom mas xelSekrulebidan gasvlis samarTlebrivi datvir-

202 sus ganCineba, 04 oqtomberi, 2018, #as-360-360-2018, susg-ebi 01 dekemberi, 2017, #as-
1189-1119-2015,  23 marti, 2016 , #as-146-142-2016.

203 susg 01 dekemberi, 2017, #as-1003-924-2017.
204 sus gadawyvetileba, 19 aprili, 2019, #as-1076-996-2017.
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Tva aqvs (moSlis institutis realizacia TavisTavad ukavSirdeba sk-is 352-e mux-
liT gaTvaliswinebul Sedegebs-pirTa restitucias, ix mag: sk-is 491-e, 492-e mux-
lebi da sxva).

erT-erT saqmeze,205 romelSic mosarCele sxva moTxovnebTan erTad iTxovda val-
debulebis Seusruleblobis gamo miuRebeli Semosavlis anazRaurebas, sakasacio
sasamarTlom ganmarta, rom miuRebeli Semosavali (binis qira, romelsac binis ga-
qiravebiT miiRebda mosarCele da romlis anazRaurebac mopasuxes daekisra, xel-
Sekrulebebis pirobebis darRvevis gamo, xelSekrulebidan mosarCelis gasvlam-
de periodisaTvis) ar eqceva ssk-is 352-e muxlis regulirebis sferoSi. binis Ses-
yidvis mizniT bankidan aRebuli krediti da am kreditiT sargeblobisaTvis gada-
saxdeli procenti ar aris is ziani, romelic gamowveulia xelSekrulebis Seusru-
leblobiT, radgan xelSekrulebis Sesrulebis SemTxvevaSi, mosarCele miiRebda
binas da ara Tanxas, Tumca im dRidan, roca mosarCele gavida xelSekrulebidan,
mopasuxes warmoeSva mis mimarT ukve ara binis saTanadod gadacemis, aramed misi
Rirebulebis dabrunebis valdebuleba, romlis Sesrulebis SemTxvevaSi, mosar-
Celes miecemoda bankisaTvis darCenili sakredito davalianebis dabrunebis Se-
saZlebloba, amitom mosarCeles unda aunazRaurdes zianis _ xelSekrulebidan
gasvlis droisaTvis procentis saxiT gadasaxdeli Tanxa.

mosarCelis _ fizikuri pirebis (myidvelebis) mier gamyidvelis (mopasuxe sawar-
mos) winaaRmdeg xelSekrulebidan gasulad aRiarebisa da gamyidvelis mier usa-
fuZvlod miRebuli Tanxis dabrunebisa da miuRebeli Semosavlis saxiT miyenebu-
li zianis anazRaurebis moTxovniT warmoebul davaSi sasamarTlom miiCnia, rom
mtkicebuleba, romelze dayrdnobiTac mosarCeleebi mopasuxis mier valdebule-
bis darRvevaze apelirebdnen, gankuTvnadi iyo mxolod erT-erTi mosarCelis mi-
marT, Sesabamisad, xelSekrulebidan gasvlis kanonismieri wanamZRvrebi erTi mo-
sarCelis mier ganxorcielda, rasac misi moTxovnis nawilSi sarCelis dakmayofi-
leba mohyva, xolo sxvebis mimarT sarCeli uaryofil iqna.206

• kvlevaSi miTiTebul saqmeebSi mravladaa davebi, romlebSic sakasacio sasamar-
Tlo ar iziarebs saapelacio sasamarTlos mier sadavo urTierTobis samarTleb-
riv kvalifikacias, ris gareSec SeuZlebelia moTxovnis damfuZnebeli normis
gansazRvra da, sabolood, kanonieri gadawyvetilebis miReba.

sakasacio sasamarTlo, erT SemTxvevaSi, Sesabamisi procesualuri winapirobebis
arsebobisas Tavad axdens samarTlebrivi urTierTobis swor Sefaseba-kvalifika-
cias da gadawyvetilebiT wyvets davas, xolo, meore SemTxvevaSi, saTanado faq-
tobrvi garemoebebis dadgenisa da Sesabamisi samarTlebrivi urTierTobis gansaz-
Rvris mizniT xelaxla gansaxilvelad abrunebs saqmes saapelacio instanciis sasa-
marTloSi.

erT-erTi saqmis mixedviT207 sakasacio palatam miiCnia, rom qvemdgomma sasamar-
Tloebma arasworad Seafases menardesa da mzRvevels Soris warmoSobili samar-
Tlebrivi urTierToba da „dazRvevis Sesaxeb“ saqarTvelos kanonis 334 muxlis me-
9 punqtis „e“ qvepunqtis farglebSi arasworad gansazRvres kreditoris moTxov-

205  sus gadawyvetileba, 14 marti, 2016, # as-945-895-2015.
206  sus gadawyvetileba, 08 ivnisi, 2018, #as-38-38-2018.
207  sus gadawyvetileba, 24 Tebervali, 2017, #as-906-872-2016,  aseve, sus ganCineba, 17 Te-

bervali, 2017, #as-1132-1088-2016.
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nis samarTlebrivi safuZveli. gasaCivrebuli ganCinebiT dadgenilia, rom modave
mxareTa Soris arsebobda mesame piris sasargeblod dadebuli xelSekruleba. sa-
kasacio sasamarTlom gadawyvetilebiT Secvala samarTlebrivi Sedegi da sar-
Celi uaryo im dasabuTebiT, rom mxareTa Soris #177 dadgenilebiT gansaz-
Rvruli saxelSekrulebo urTierToba iyo, rac gamoricxavda kreditoris me-
5 rigisTvis mikuTnebas. sakasacio sasamarTlos SefasebiT, #177 dadgenilebiT
gansazRvruli „mimwodeblisa“ da mzRvevlis samarTlebrivi kavSiri momsaxurebis
tipis saxelSekrulebo urTierTobis elementebze mianiSnebs da yvelaze axlos
sk-is 629-e muxliT gaTvaliswinebul nardobis urTierTobasTan dgas.

sxva saqmeSi saapelacio sasamarTlom mxareTa Soris urTierToba Suamavlobis xel-
Sekrulebad miiCnia da nawilobriv daakmayofila sarCeli. sakasacio sasamarTlom
imsjela sadavo SeTanxmebis Sinaarsze da sxvadasxva xelSekrulebebis Suamavlo-
bis, nardobis, erToblivi saqmianobis, davalebis samarTlebrivi bunebis diferen-
cirebis gziT daaskvna, rom mosarCelesa da mopasuxes Soris ara saSuamavlo, ara-
med momsaxurebis saxelSekrulebo urTierToba (ssk-is 629-e muxli) arsebobda.
sakasacio sasamarTlom gansazRvra ra sadavo urTierTobis samarTlebrivi xasia-
Ti, axali gadawyvetilebiT sarCeli ar daakmayofila dausabuTeblobis gamo, rad-
gan mosarCelem misi wili mtkicebis tvirTi ver daZlia.208

konkretul davaSi qvemdgomma instanciis sasamarTloebma sarCeli daakmayofi-
les, magram sakasacio sasamarTlom uaryo im safuZvliT, rom saapelacio sasamar-
Tlom urTierToba modave mxareTa Soris arasworad daakvalificira erToblivi
saqmianobis xelSekrulebad da ara nardobad da, Sesabamisad, ar arsebobs moTxov-
nis samarTlebrivi safuZveli.209 palatis azriT, Sinaarsobrivad xelSekrulebis
dadebis mizani iyo Sesrulebuli samuSaos Sedegi, konkretuli sacxovrebeli bi-
nis sakuTrebaSi gadacema, risTvisac mopasuxeebs SehqondaT ara arafuladi saxis
raime Senatani, aramed ixdidnen konkretuli farTis binis gansazRvrul Rirebu-
lebas.

erT-erT saqmeze sakasacio sasamarTlom daabruna ra saqme xelaxla gansaxilve-
lad, miuTiTa, rom jer unda dadgindes sadavo samarTalurTierTobis mixedviT
modave mxareTa pretenziebis warmoSobis iuridiuli dasabuTebuloba, sakasacio
ganacxadis faqtobrivi safuZveli da saTanado normiT dadgenili samarTlebrivi
Sedegi, xolo Semdeg _ TiToeuli mxaris moTxovnis Sesabamisoba saqmeSi wardgeni-
li sarwmuno da damajerebeli mtkicebulebebis erTobliobiT.210

sawarmosa da sawarmos partniors Soris miyenebuli zianis anazRaurebis Sesaxeb
davaze sakasacio sasamarTlom aRniSna, rom saapelacio sasamarTlom ar gamoik-
vlia da ar Seafasa saqmeSi arsebuli mtkicebulebebi da ar daadgina mxareTa Soris
arsebuli saxelSekrulebo urTierTobis Sinaarsi. saapelacio palatas ar daudge-
nia, evaleboda Tu ara mopasuxes sawarmos winaSe raime moqmedeba, risi Seusruleb-
lobac zianis anazRaurebis faqtobrivi safuZvlis dadgenis winapiroba gaxdebo-
da.211

erT-erT saqmeze212 sakasacio sasamarTlom aRniSna, rom saapelacio sasamarTlom

208 sus gadawyvetileba, 13 oqtomberi, 2017, #as-304-287-2017.
209 sus gadawyvetileba, 17 oqtomberi, 2017, #as-866-808-2017.
210 sus ganCineba, 15 ianvari, 2016, #as-700-670-2014.
211 sus ganCineba, 5 maisi, 2016 , #as-758-719-2013.
212  sus ganCineba, 21 ianvari, 2016, #as-803-758-2015.
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damatebiT unda gamoikvlios da imsjelos mxareTa urTierTvaldebulebebi ukav-
Sirdeba saSuamavlo garigebas (ssk-is 744-e muxli) Tu erTobliv saqmianobas (ssk-
is 930-e muxli), sasyidliani anu anazRaurebadi saqmianoba 745-e, 748-e muxlebis
definiciis gaTvaliswinebiT, ar gulisxmobs naturiT anazRaurebas, rogorc es
gansaxilvel SemTxvevaSi mxareebma daTqves.

sxva saqmeze sakasacio sasamarTlom mxareTa Soris urTierToba ijarad miiCnia da
ar gaiziara saapelacio sasamarTlos msjeloba mosarCelis moTxovnis samarTleb-
riv safuZvlad usafuZvlo gamdidrebis normebis gamoyenebis Taobaze.213 sakasa-
cio palatam araerTxel ganmarta, rom kondiqciuri danawesebis (sk-is 976-e-991-e
muxlebi) gamoyenebis umTavresi winapiroba misi subsidiurobiT vlindeba, rac niS-
navs _ usafuZvlo gamdidrebis wesebi moTxovnis damfuZnebel normebad gvevli-
neba mxolod maSin, rodesac sasamarTlo movlenaTa dinamikis gaTvaliswinebiT da-
askvnis, rom gamoricxulia sxva ufro specialuri normis gamoyeneba (mag: poseso-
ruli an vindikaciuri sarCelebi (sanivTo samarTali), sarCeli valdebulebis Ses-
rulebis Sesaxeb (rogorc pirveladi, ise _ meoradi moTxovnebi da sxva).

konkretul davaSi mxareTa Soris warmoSobili gansaxilveli urTierToba saape-
lacio sasamarTlos daskvniT Seicavs rogorc nardobis, ise _ nasyidobis samar-
Tlebrivi urTierTobebis elementebs. sakasacio sasamarTlom ki ganmarta, rom am
dros gamoiyeneba nasyidobis wesebi (ssk-is 629.1-e muxli), vinaidan gamyidvelma
xelSekrulebis safuZvelze sakuTari masalebiT ikisra myidvelisaTvis saqonlis
damzadeba da miwodeba, damzadebulia gvarovnuli nivTi, Sesabamisad, ssk-is 629.1-
e muxlis safuZvelze sadavo samarTalurTierToba nasyidobis saxelSekrulebo
normebiT unda gadawydes.214

sakasacio sasamarTlom erT saqmeze miuTiTa, rom moklebulia saSualebas, Tavad
miiRos gadawyvetileba, vinaidan dasadgenia kompaniasa da indmewarmes Soris sa-
marTlebrivi kavSiri,215 dausabuTebelia ijaris xelSekrulebis Sewyvetis uaryo-
fis samarTlebrivi safuZvelic da gasarkvevia Sewyvetis moTxovnis warmoSoba.216

• erT-erT saqmeze palatam sssk-is me-11, 272-e muxlis „a“ qvepunqtis 272-e muxlis
„a1“ qvepunqtis safuZvelze miiCnia, rom aRiarebuli sagadasaxado davalinebis,
aseve, daricxuli sanqcia-sauravebis gadasaxadis gadamxdelisaTvis dakisrebi-
sa Tu am Tanxis amoRebis mizniT mimdinare saaRsrulebo warmoebis kanonierebis
samoqalaqo wesiT Semowmebis winapirobebi ewinaaRmdegeba samoqalaqo samarTal-
warmoebis principebs, ris gamoc ssip-is sakasacio saCivari Sps-s mimarT zianis
solidarulad dakisrebis moTxovnis nawilSi, saapelacio sasamarTlom nawilob-
riv daakmayofila, Sewyvita saqmiswarmoeba, sssk-is 272-e muxlis „a1“ qvepunqtis
Tanaxmad, ssip-is sakasacio saCivris ganxilvis sagnis ararsebobis gamo. 217

• sakasacio sasamarTlos praqtikis mixedviT, sakasacio palatam gaauqma saqmis pir-
veli instanciis sasamarTloSi dabrunebis Taobaze218 saapelacio sasamarTlos
araerTi ganCineba. zogadad, sakasacio sasamarTlos damokidebuleba sakiTxis

213 sus ganCineba, 11 oqtomberi, 2017, #as-774-723-2017.
214 sus ganCineba, 10 noemberi, 2017, #as-629-588-2017.
215 sus ganCineba, 11 maisi, 2018, #as-1190-1110-2017.
216 sus ganCineba, 04 oqtomberi, 2018, #as-360-360-2018.
217 sus gadawyvetileba, 9 dekemberi, 2016, #as-708-677-2014.
218 sus ganCineba, 16 Tebervali, 2016, #as-973-922-2015,  sus ganCineba, 17 Tebervali, 2017,

#as-1132-1088-2016.
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msgavs gadawyvetasTan mkveTrad uaryofiTia. sakasacio sasamarTlom ganmarta,
rom saqmis pirveli instanciis sasamarTlosaTvis ukan dabruneba, iseve, rogorc
saqmeze axali gadawyvetilebis miReba, saapelacio sasamarTlos uflebaa da ara
valdebuleba. miuxedavad amisa, ar gulisxmobs saapelacio sasamarTlos Seuz-
Rudaobas, nebismieri dausabuTebeli gadawyvetilebis SemTxvevaSi, qvemdgomi
instanciis sasamarTlos xelaxla gansaxilvelad daubrunos saqme. aseTi midgo-
ma ewinaaRmdegeba racionaluri marTlmsajulebisa da procesualuri ekonomiis
principebs, sssk-is 385-e muxlis me-2 nawilis namdvil azrs.

• aRsaniSnavia, rom dauswrebeli gadawyvetilebisa da am gadawyvetilebis Za-
laSi datovebis Sesaxeb ganCinebebis kanonierebis Semowmebisas sakasacio sa-
Civris dakmayofilebis safuZveli gaxda saapelacio sasamarTlos mier sarCelis
aRZvris winapirobebis gaurkvevloba, rac dauswrebeli gadawyvetilebis miRe-
bis dauSveblobis safuZvelia. sasamarTlos miTiTebiT, garda imisa, rom araa gar-
kveuli mosarCelis iuridiuli interesi, arc isaa dadgenili, SesaZlebeli iyo
Tu ara mikuTvnebiTi sarCelis aRZvra, rac ewinaaRmdegeba sssk-is 233-e muxlis
pirveli nawilis „d“ qvepunqtiT gaTvaliswinebul moTxovnas (dauswrebeli ga-
dawyvetilebis gamotana dauSvebelia, Tu ar arsebobs sarCelis aRZvris winapi-
robebi).219

• sayuradReboa, rom sakasacio sasamarTlom saapelacio sasamarTlos sxdomaze
arauflebamosili piris gamocxadebis gamo dauswrebeli gadawyvetilebis miRe-
ba ukanonod miiCnia da ganmarta, mindobilobis ararsebobis SemTxvevaSi, mxares
ar unda waerTvas saqmis arsebiTad ganxilvis ufleba, radgan sxdomaze warmo-
madgenlis mivlinebiT mxarem gamoxata interesi saqmisadmi da, Tu warmomadgen-
lobis uflebamosilebis Semowmebisas xarvezi dafiqsirda, sakiTxi mopasuxis sa-
winaaRmdegod ar unda gadawydes.220

erT saqmeze dauswrebeli gadawyvetilebis gauqmebis safuZveli gaxda is garemoe-
ba, rom uwyebaSi ar iyo miTiTebuli sssk-is 72.1 muxliT dadgenili sasamarTlo
uwyebis yvela elementi, ris gamoc sasamarTlo uwyeba arasrulad da kanonSeusa-
bamod Cabarebulad iqna miCneuli.221

sxva saqmeSi saapelacio sasamarTlom dausabuTeblad Secvala zepiri SeTanxmebis
mxareebi, Sesabamisad, sssk-is 230-e muxliT gaTvaliswinebuli saproceso normis
darRveviT, damtkicebulad CaTvala iseTi faqtobrivi garemoeba, romelzec Ta-
vad mosarCeles ar miuTiTebia da araswori daskvnac gamoitana.222

sakasacio sasamarTlom, saapelacio sasamarTlos mier saapelacio Sesageblis wa-
rudgenlobis gamo, miRebuli dauswrebeli gadawyvetileba uzenaesi sasamarTlos
didi palatis gadawyvetilebas daafuZna da ganmarta, rom saapelacio sasamarTloSi
Sesageblis warudgenloba ar SeiZleba, gaxdes dauswrebeli gadawyvetilebis ga-
motanis safuZveli.223

ramdenime saqmeze dauswrebeli gadawyvetileba im safuZvliT gauqmda, rom saka-

219 sus ganCineba, 19 Tebervali, 2016, #as-914-876-2014.
220 sus ganCineba, 23 aprili, 2019, #as-1142-1062-2017.
221 sus ganCineba, 10 noemberi, 2017, #as-629-588-2017.
222 sus ganCineba, 12 ivnisi, 2017,# as-825-791-2016.
223 sus ganCineba, 28 ivnisi, 2016 weli, #as-26-26-2016.
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sacio sasamarTlom moTxovna iuridiulad gaumarTleblad miiCnia.224/225 pirvel Sem-
TxvevaSi _ sasamarTlom axali gadawyvetilebiT sarCeli ar daakmayofila, xolo
meore SemTxvevaSi _ nawilobriv daakmayofila.

• konkretul saqmeze sakasacio sasamarTlom gaauqma gasaCivrebuli gadawyveti-
leba da saqme xelaxla gansaxilvelad daabruna saapelacio sasamarTloSi saqme-
Si saTanado mopasuxis CarTvis sakiTxis gadasawyvetad.226 sxva saqmeSi ki saqmis
xelaxla gansaxilvelad dabrunebis safuZveli gaxda is garemoeba, rom mopasu-
xe, romlis uflebebsac ukavSirdeboda gadawyvetileba, ar iyo saTanadod miw-
veuli saqmis ganxilvaze.227

• samewarmeo urTierTobidan gamomdinare davaze gadawyvetilebis miReba Ziri-
Tadad im garemoebam ganapiroba, rom saapelacio sasamarTlom ar imsjela mo-
sarCelis dazustebul sasarCelo moTxovnaze, romliTac es ukanaskneli iT-
xovda mopasuxe kompaniis direqtorisTvis partniorTa krebis mowvevis daval-
debulebas konkretuli dRis wesrigiT.228 sakasacio palatam miuTiTa, rom sasa-
marTlo sazogadoebis partniorTa krebis diskreciis (ganawildes Tu ara moge-
ba) farglebSi SeiZleba, SeiWras mxolod im SemTxvevaSi, roca mosarCele partni-
orTa krebis mxridan sakuTari uflebamosilebis aramarTlzomier gamoyenebaze
uTiTebs. palatis daskvniT, saqmis garemoebebis gaTvaliswinebiT, mopasuxe kom-
paniis partniorTa krebis mier wliuri mogebis ganawilebis Taobaze gadawyveti-
lebis miuRebloba miuTiTebs partniorTa krebis uflebamosilebis aramarTlzo-
mier gamoyenebaze, vinaidan mopasuxe mxarem mosarCelis kvalificiuri sarCe-
lis sapirispirod ver miuTiTa partniorTa krebis mier mogebis ganawilebis Tao-
baze gadawyvetilebis miuReblobis legitimur samewarmeo mizanze, riTac usa-
fuZvlod SezRuda partnioris qonebrivi ufleba dividendze.

sakasacio sasamarTlos gadawyvetilebiT,229 sawarmos mimarT yofili direqtoris
sarCeli sawarmoSi Setanili Tanxis dakisrebisa da sawarmos Segebebuli sarCeli
yofili direqtorisTvis miyenebuli zianis anazRaurebis moTxovniT, nawilobriv
dakmayofilda. sakasacio sasamarTlom miiCnia, rom Tavdapirveli mosarCelis (yo-
fili direqtoris) moTxovnis samarTlebrivi safuZveli gamomdinareobs kondiq-
ciuri normebidan, xolo sawarmos moTxovna direqtoris mimarT zianis anazRau-
rebis Sesaxeb „mewarmeTa Sesaxeb“ saqarTvelos kanonis 9.6, ssk-is 709-e, 394.1 da
408.1 muxlebidan gamomdinareobs. sakasacio sasamarTlom, axali gadawyvetilebiT,
sawarmoSi Setanili Tanxis dabrunebis Taobaze sawarmos yofili direqtoris moT-
xovna, ssk-is 976.1.`a“-e, 979.2-e muxlebis safuZvelze im motiviT daakmayofila,
rom sawarmom (mopasuxem) ver ganaxorciela sadavo Tanxis kuTvnilebis mtkicebis
tvirTi.230

sakasacio sasamarTlom sawarmos partniorTa aRiarebiTi sarCeli dauSveblad mi-

224 sus gadawyvetileba, 11 maisi, 2018, #as-1468-1388-2017,  aseve, sus gadawyvetileba, 6
maisi, 2016, #as-75-72-2016.

225 sus gadawyvetileba, 18 maisi, 2018,  #as-1262-1182-2017, aseve, sus gadawyvetileba, 24
ianvari, 2018, #as-931-871-2017.

226 sus ganCineba, 10 maisi, 2017, #as-1085-1042-2016.
227 sus ganCineba, 23 Tebervali, 2018,  #as-1107-1027-2017.
228 sus gadawyvetileba, 6 aprili, 2017,# as-552-527-2016.
229 sus gadawyvetileba, 10 ivlisi,  2017, #as-918-884-2016, aseve, sus ganCineba, 25 aprili,

2019, #as-1203-2018.
230 sus gadawyvetileba, 14 seqtemberi, 2017, #as-270-258-2017.
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iCnia sawarmos krebis oqmisa da uZravi qonebis gasxvisebis xelSekrulebis baTi-
lad cnobis moTxovniT da, sssk-is 187.2-e, 275-e da me-7 muxlebis safuZvelze, gan-
CinebiT ganuxilvelad datova.231 sasamarTlom aRniSna, rom minoritar partnior-
Ta mier aRZrulia derivaciuli sarCeli (dominanti partnioris mier sazogadoebis
interesebis sawinaaRmdegod sakuTari upiratesobis gamoyenebis winaaRmdeg war-
dgenili moTxovna), romlis mizanic sazogadoebis qonebrivi interesebis dacvaa
da mimarTulia sadavo garigebebiT gankarguli sazogadoebis sawesdebo kapi-
talis dabrunebisken. am miznis miRweva ki, mxolod aRiarebiTi sarCelis pirobeb-
Si SeuZlebelia, moTxovnis realizaciis saSualebas mikuTvnebiTi sarCeli warmo-
adgens.

sakasacio sasamarTlom sawarmos mimarT aRZruli aRiarebiTi sarCeli, saaqcio sa-
zogadoebis krebisa da sameTvalyureo sabWos oqmebisa da sajaro reestris Cana-
weris baTilad cnobis moTxovniT, ganuxilvelad datova iuridiuli interesis
ararsebobis gamo232 da ganmarta, aRiarebiTi sarCelis dasaSvebobas procesualu-
rad gamoricxavs is garemoeba, rom mosarCeles ar dausabuTebia, iuridiulad ra
sasargeblo Sedegs ganapirobebs misTvis am garigebaTa (saerTo krebisa da sameT-
valyureo sabWos krebis oqmebi) da sajaro reestris Canaweris baTilad cnoba.

sakasacio sasamarTlom sssk-is 394-e muxlis „e“ qvepunqtis safuZvliT, gaauqma
sarCelis nawilobriv dakmayofilebis Taobaze saapelacio sasamarTlos gadawyve-
tileba, romliTac sawarmos partnioris sasargeblod dividendis gadaxda daekis-
ra da, axali gadawyvetilebiT, sarCeli uaryo moTxovnis samarTlebrivi safuZ-
vlis ararsebobis gamo.233 sasamarTlom aRniSna, rom sawarmos partniors im piro-
bebSi, roca ar davobs arc krebis mowvevis, arc misi gamarTvisa da arc kompetenci-
is kanonierebas, dividendis ganawilebis safuZvliT sarCelis aRZvris ufleba ar
gaaCnia. vinaidan sazogadoebis wminda mogebis ganawileba sawarmos partniorTa kre-
bis kompetencias mikuTvnebuli sakiTxia, swored, partniorTa krebaze unda iqnes
ganxiluli, xolo miRebuli gadawyvetilebis kanoniereba, SesaZloa, sasamarTlos
msjelobis sagnad iqces.

sawarmosa da erT-erT damfuZnebels Soris miyenebuli zianis moTxovniT warmoe-
bul davaze sakasacio palatam miiCnia, rom saqmis masalebiT ar dasturdeba arc
ssk-is 992-e da arc ssk-is 115-e muxliT gansazRvruli moTxovnis warmoSobis wina-
pirobebis arseboba. sakasacio sasamarTlom aRniSna, rom, saapelacio sasamarTlom
ar gamoikvlia da ar Seafasa saqmeSi arsebuli mtkicebulebebi da ar daadgina mxa-
reTa Soris arsebuli saxelSekrulebo urTierTobis Sinaarsi,234 rac sakasacio sa-
samarTlos mier saqmis xelaxla gansaxilvelad dabrunebis safuZveli gaxda.

sawarmoSi wilis daTmobisa da ijaris xelSekrulebebis baTilad cnobis moTxov-
niT warmoebul samewarmeo davaze, sssk-is 393-e muxlis me-2 punqtis „a“ da „b“ qve-
punqtebiT gaTvaliswinebuli safuZvliT, sakasacio sasamarTlom gaauqma gasaCiv-
rebuli ganCineba da saqme xelaxla gansaxilvelad daabruna imave sasamarTloSi.235

sasamarTlom miuTiTa: gansaxilvel SemTxvevaSi, saapelacio sasamarTlom araTu
ar unda gamijnos ssk-is 54-e da 55-e muxlebi, aramed unda gamoikvlios garigebis
dadebis droisaTvis moqmedi normiT _ 55-e muxliT dadgenili kumulaciuri wina-

231 sus gadawyvetileba, 30 marti, 2018, #as-833-779-2017.
232 sus gadawyvetileba, 12 seqtemberi, 2018, #as-609-609-2018.
233 sus gadawyvetileba, 30 noemberi, 2018, #as-1141-2018.
234 sus ganCineba, 5 maisi, 2016 , #as-758-719-2013.
235 sus ganCineba, 20 maisi, 2016, #as-1224-1149-2015.
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pirobebi, aseve, damatebiT gamokvlevas saWiroebs saijaro xelSekrulebebis ba-
Tilobis moTxovnis samarTlebrivi safuZveli, Tuki mikuTvnebiTi sarCelis aR-
Zvra iyo SesaZlebeli, maSin procesualurad unda Sefasdes, ramdenad iyo dasaS-
vebi aRiarebiTi sarCeli; Sesrulebisa da Seusruleblobis kondiqciebis erTob-
livad gamoyeneba mizanSeuwonelia.

mopasuxis (yofili direqtoris) sakasacio saCivris dakmayofilebiT, sakasacio sa-
samarTlom nawilobriv gaauqma gasaCivrebuli gadawyvetileba da saqme xelaxla
gansaxilvelad daubruna saapelacio sasamarTlos kompaniis partnioris garic-
xvisa da amave sawarmosTvis mopasuxis (sazogadoebis direqtoris) mier miyenebu-
li zianis sakiTxebis damatebiTi gamokvlevis mizniT.236 sakasacio sasamarTlom aR-
niSna, rom uzenaesi sasamarTlos myarad dadgenili praqtikis mixedviT, dauSve-
belia mewarme subieqtis saqmianobaSi imgvarad Careva, rom partniors SeezRudos
sawarmos direqtorTan xelSekrulebis Sewyvetis uflebamosileba, rac mas mini-
Webuli aqvs „mewarmeTa Sesaxeb“ saqarTvelos kanoniT (kanonis 91.6.`e“ qvepunqti).
samarTlebrivad direqtorTan dadebuli SeTanxmeba davalebis (sasamsaxuro)
xelSekrulebaa da, Sesabamisad, misi calmxrivad Sewyvetis marTlzomierebis Se-
mowmebisas `mewarmeTa Sesaxeb~ kanonis normebTan erTad, gamoiyeneba davalebis
xelSekrulebis momwesrigebeli normebi (ssk-is 709-e da momdevno muxlebi). saka-
sacio sasamarTlom ganmarta, rom davis mxareebs Soris arsebuli davalebis
xelSekrulebis gaTvaliswinebiT zianis Taobaze sawarmos mier aRZruli sar-
Celebic saxelSekrulebo moTxovnaTa farglebSi unda Semowmdes da ara de-
liqturi valdebulebis, rodesac dgindeba zianis anazRaurebis ganmapiro-
bebeli yvela winapiroba. sakasacio palatam mizanSewonilad miiCnia, saapelacio
sasamarTlom saqmis xelaxla ganxilvisas gamoikvlios, arsebobda Tu ara partnio-
ris sazogadoebidan garicxvis winapirobebi da daadginos partnioris wilis kom-
pensirebasTan dakavSirebuli garemoebebi. palatam ganmarta, rom partnioris
sazogadoebidan garicxva ukiduresi zomaa, Sesabamisad, aseTi zoma SeiZleba
gamoyenebul iqnes mxolod mniSvnelovani safuZvlebis arsebobisas. partnio-
ris garicxvis mniSvnelovani safuZveli ikveTeba mxolod im SemTxvevaSi, rodesac
sazogadoebam aRar unda iTminos gasaricxi partnioris korporaciulsamarTleb-
rivi monawileoba, saxeldobr, rodesac misi qceva SeuZlebels xdis an mniSvne-
lovnad arTulebs sazogadoebis miznis miRwevas, rac autanels gaxdida sazoga-
doebis rigebSi darCenas. saubaria pirovnul Tvisebebsa da urTierTobebze, ro-
goricaa, magaliTad, ndobis deficiti, valdebulebebis mZime darRveva, danaSau-
lebrivi saqmianoba, ndobis borotad gamoyeneba da sxva partniorebTan daZabuli
urTierTobebi. sakasacio palatis miTiTebiT, partnioris garicxvis Sesaxeb gadaw-
yvetilebis miReba warmoadgens kompaniis partniorTa krebis diskreciaSi Semaval
sakiTxs, romlis mizanSewonilobazec sasamarTlo kontroli ar vrceldeba. sasa-
marTlo Semowmebis uflebamosileba vrceldeba mxolod partnioris garicxvas-
Tan dakavSirebiT miRebuli gadawyvetilebis namdvilobaze, saxeldobr, ramdena-
daa daculi kanoniTa da kompaniis wesdebiT gansazRvruli procedurebi sadavo
gadawyvetilebis miRebisas.  vinaidan sazogadoebidan partnioris garicxvis sa-
marTlebriv Sedegs wilze sakuTrebis uflebis CamorTmeva warmoadgens, palatis
mosazrebiT, Sesabamisi faqtobrivi winapirobebis Sesrulebis SemTxvevaSi, sazo-
gadoebidan partniori ar unda gairicxos misi wilis kompensaciis sakiTxis gadauw-
yvetlad, raTa konstituciiT daculi sakuTrebis ufleba ar Seelaxos. palatis
mosazrebiT, qvemdgomi instanciis sasamarTlos mxridan partnioris garicxvis
winapirobebis kvlevisas, mniSvnelovania, rom erTmaneTisgan gaimijnos mopa-

236  sus ganCineba, 25 aprili, 2019 , #as-1203-2018.
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suxis _ rogorc partniorisa da mopasuxis, rogorc direqtoris movaleobe-
bi da pasuxismgebloba kompaniis winaSe.

• sakasacio sasamarTlos mier miRebul gadawyvetilebebSi/ganCinebebSi da-
valebis xelSekrulebasTan dakavSirebuli davebi mniSvnelovan adgils
iWers.

sakasacio sasamarTlos gadawyvetilebiT _ a(a)ipis yofili direqtoris sarCeli
uaryofil iqna ssk-is 709-e,720-e muxlebis safuZvelze.237 sakasacio palatam gan-
marta, rom sakorporacio samarTali erTmaneTisagan ganasxvavebs sawarmos direq-
toris daniSvnasa da mis SromiT Tanamdebobaze ganwesebas. piris daniSvnis cneba
moiazrebs direqtoris mier organuli Tanamdebobis dakavebas, rac am aqtis kor-
poraciulsamarTlebriv da calmxriv xasiaTze miuTiTebs. igi direqtoris daniS-
vnis faqtis maregistrirebeli organos meSveobiT gasajaroebisa da, Sesabamisad,
amaze uflebamosili piris nebis aRsrulebis safuZvelia. swored registraciis
momentidan xdeba direqtori uflebamosili, ganaxorcielos misTvis miniWebuli
uflebamosilebani, rac Seexeba SromiT Tanamdebobaze ganwesebis aqts, igi warmo-
adgens iuridiul pirsa da direqtors Soris dadebul xelSekrulebas, romliTac
mxareebs Soris valdebulebiTsamarTlebrivi urTierToba warmoiSoba. palatis mo-
sazrebiT, miuxedavad „mewarmeTa Sesaxeb“ saqarTvelos kanonSi SromiT-samarTleb-
rivi elementebis SemoRebisa, a(a)ipis direqtorTan dadebuli xelSekruleba
ar unda dakvalificirdes SromiTsamarTlebriv xelSekrulebad, aramed pi-
robiTad SeiZleba, movixsenioT sasamsaxuro xelSekrulebad, romelic mom-
saxurebis xelSekrulebis nairsaxeobaa da savsebiT gansxvavdeba Sromis sa-
marTlisaTvis damaxasiaTebeli principebisagan da yvelaze met msgavsebas da-
valebis xelSekrulebasTan avlens. ssk-is 709-e, 710-e, 720-e muxlebis danawese-
bis gaTvaliswinebiT a(a)ip-is damfuZnebels (wesdebiT gaTvaliswinebul SemTxve-
vaSi, Sesabamis uflebamosil pirsa Tu organos) SeuZlia, yovelgvari safuZvlis
gareSe, nebismier dros Sewyvitos xelSekruleba xelmZRvanelTan da gamovleni-
li neba mesame pirebis mimarT namdvili xdeba misi maregistrirebel organoSi re-
gistraciis momentidan.

sxva davaSi238 sakasacio sasamarTlom Secvala gamouyenebeli Svebulebis anazRau-
rebaze uaris Tqmis Taobaze saapelacio sasamarTlos gadawyvetileba da daakma-
yofila moTxovna. palatam miiCnia, rom moTxovna srulad eqceva rogorc saerTa-
Soriso, ise _ erovnuli kanonmdeblobiT aRiarebuli mowesrigebis standartSi,
vinaidan „yovelwliuri fasiani Svebulebis Sesaxeb“ konvenciis me-3 muxliT gan-
sazRvruli „jildos“ gamoangariSebis wesi mocemulia Sromis kodeqsis 26-e mux-
lSi.

sakasacio sasamarTlos gadawyvetilebiT _ sawarmos direqtors blokirebuli bo-
nusi da miuRebeli Semosavali aunazRaurda.239 sakasacio sasamarTlos ganmarte-
biT, direqtoris Sromis anazRaureba (bonusi) farTo gagebiT warmoadgens xel-
fass da igi sakuTrebis uflebiT dacul sferoSi eqceva (evrokonvenciis pirveli
damatebiTi oqmis pirveli muxli), Tavad sakuTrebis bunebidan gamomdinare ki, am
uflebisaTvis damaxasiaTebeli nebismieri elementis gamoyeneba (floba, sargeb-

237 sus gadawyvetileba,15 ivlisi, 2016, #as-302-287-2016. ix. imave sakiTxze sus gadawyve-
tileba, 15 ivlisi, 2016, #as-101-97-2016, sus gadawyvetileba, 23 seqtemberi, 2016, #as-
131-127-2016.

238 sus gadawyvetileba, 23 seqtemberi, 2016, #as-131-127-2016.
239 sus gadawyvetileba, 25 ianvari, 2019, #as-164-164-2018.
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loba, gankargva) mesakuTris nebazea damokidebuli (sk-is 170.1 muxli). sakuTrebis
sanivTo uflebis absoluturi bunebidan gamomdinareobs isic, rom qonebis raime
formiT gankargvis SezRudva gamarTlebulia mxolod kanonis an saxelSekrulebo
boWvis farglebSi. sakasacio palatam miiCnia, rom kompanias direqtorTan sasamsa-
xuro urTierTobis moSlisas warmoeSva blokirebuli bonusis anazRaurebis val-
debuleba da, amasTan, ssk-is me-400-e, 404-e da 411-e muxlebis safuZvelze miuRe-
beli Semosavlis miRebis moTxovnac safuZvliania. sawarmos yofili direqtoris
mier miuRebeli xelfasisa da xelfasis dayovnebisTvis zianis anazRaurebis moT-
xovniT sawarmos winaaRmdeg warmoebul davaze, sakasacio sasamarTlom gaauqma sa-
apelacio sasamarTlos gadawyvetileba da saqme xelaxla gansaxilvelad daabruna
imave sasamarTloSi.240 sakasacio sasamarTlom miiCnia, rom saapelacio sasamarTlom
mxareTa Soris urTierToba sworad daakvalificira davalebis xelSekrulebad,
magram Semowmebas eqvemdebareba sasarCelo moTxovnis safuZvlianoba, kerZod,
arsebobda Tu ara mxareTa Soris sasyidliani davaleba, romlis farglebSic mopa-
suxes ekisreba mosarCelis sasargeblod gasamrjelos gadaxda.

• notariusis mier gacemul saaRsrulebo furcelSi aRsasrulebeli Seusrulebe-
li valdebulebis moculobis cvlilebis moTxovniT gamsesxebelsa (mewarme) da
fizikur pirs (msesxebeli) Soris warmoSobil davaSi241 sakasacio sasamarTlos
mier gadawyvetilebis miReba da, Sesabamisad, davis samarTlebrivi Sedegis Sec-
vla ganapiroba mxareTa Soris sanotaro wesiT gaformebuli sesxisa da ipoTekis
xelSekrulebis saapelacio sasamarTlosgan gansxvavebulma ganmartebam. saka-
sacio sasamarTlom arasworad miiCnia saapelacio sasamarTlos msjeloba, rom
sanotaro wesiT gaformebuli sesxis xelSekrulebis erTTviani vada, mxareTa
konkludenturi moqmedebiT ramdenjerme gaizarda. sakasacio sasamarTlos das-
kvniT, sanotaro wesiT dadasturebuli garigebiT gansazRvruli vadis amowur-
vis Semdeg mxareTa SeTanxmebis ZalaSi Sesasvlelad aucilebeli iyo kanoniT dad-
genili formis dacva, vinaidan, mocemul SemTxvevaSi, daido xelSekruleba ka-
noniT dadgenili sanotaro wesiT.

fizikuri piris sarCeli sawarmos winaaRmdeg, sesxis xelSekrulebidan gamomdina-
re valdebulebis Sesrulebis moTxovniT, sakasacio sasamarTlom uaryo, im safuZ-
vliT, rom mosarCelis mier mopasuxisaTvis sesxis sagnis _ fuladi Tanxis gadace-
ma ar dadasturda.242 sakasacio sasamarTlom ganmarta, rom martooden, sesxis Se-
saxeb SeTanxmeba (arsebiT pirobebze SeTanxmeba) xelSekrulebis sagnis gadacemis
gareSe, ar niSnavs sesxis xelSekrulebis dadebas. radganac sesxis xelSekrulebis
namdvilobisa da iuridiuli Zalis aucilebeli pirobaa fulis an sxva gvarovnuli
nivTis msesxeblisTvis realurad (fizikurad) gadacema, sadavoobis SemTxvevaSi,
mxarem unda amtkicos ara mxolod sesxze SeTanxmebis arseboba, aramed sesxis sag-
nis realurad gadacemis Sesaxeb faqtobrivi garemoebac.

sakasacio sasamarTlos gadawyvetilebiT _ gamsesxeblis moTxovna sargeblisa da
pirgasamtexlos anazRaurebaze ar dakmayofilda samarTlebrivad vargisi safuZ-
vlis ararsebobis gamo.243 kreditorma uari ganacxada Sesrulebis miRebaze da, rad-
ganac ssk-is 390-e muxlis pirveli nawilidan gamomdinare, marTlac ikveTeba kre-
ditoris mier Sesrulebis miRebis vadagadacilebis faqti, amave kodeqsis 393-e

240 sus ganCineba, 3 noemberi, 2017,  #as-650-606-2017.
241 sus gadawyvetileba, 8 Tebervali, 2017,  # as-712-682-2016.
242 sus gadawyvetileba, 6 ivnisi, 2017, #as-398-371-2017.
243 sus gadawyvetileba, 26 marti, 2018, #as-1071-991-2017.
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muxlis „g“ qvepunqtidan gamomdinare, man dakarga damatebiTi Sesrulebis moT-
xovnis uflebac.

mosarCeleebi bankis winaaRmdeg aRZruli sarCeliT moiTxovdnen uaqceptod Ca-
mowerili Tanxis dabrunebas, im motiviT, bankma xandazmuli davalianeba Seasru-
la. sakasacio sasamarTlom mosarCeleTa moTxovna uaryo,244 im safuZvliT, rom kli-
entis Tanxmoba gulisxmobs, maT Soris, xandazmuli moTxovnis Sesasruleblad sa-
Wiro Tanxis Camowerasac. Tu msesxebels ar surs xandazmuli moTxovnis Sesrule-
ba, igi bankSi gaxsnil angariSze Tanxas ar Seitans, xolo, Tu Seitans, ivaraudeba,
rom nebayoflobiT asrulebs im momentSi bankis winaSe arsebul yvela valdebule-
bas.

sakasacio sasamarTlom gaauqma saapelacio sasamarTlos ganCineba, romliTac uc-
vlelad darCa sakredito xelSekrulebidan gamomdinare fuladi davalianebis aRi-
arebaze sarCelis dakmayofilebis Sesaxeb saqalaqo sasamarTlos gadawyvetileba
da axali gadawyvetilebiT aRiarebiTi sarCeli ganuxilvelad datova iuridiuli
interesis ararsebobis gamo, rac aRiarebiTi sarCelis dauSveblobis safuZvelia.245

sakasacio sasamarTlom erT-erT saqmeze Tavdeb pirebze solidarulad pasuxis-
mgeblobis dakisrebis nawilSi qvemdgomi sasamarTloebis gadawyvetilebebi kano-
nierad miiCnia, imave dasabuTebiT, rom solidaruli Tavdebobis ormxrivi garige-
bis arsebiT pirobad ssk-is 892-e muxlis pirveli nawilis normatiuli Sinaarsi mi-
iCnevs SeTanxmebis miRwevas Tavdebis pasuxismgeblobis raodenobrivad gansaz-
Rvrul maqsimalur (zRvrul) Tanxaze, rac gansaxilvel davaSi mxareTa Soris ga-
formebul Tavdebobis xelSekrulebebSi miTiTebuli ar aris. sakasacio sasamar-
Tlom kanonierad miiCnia msesxebeli mopasuxisaTvis dakisrebuli Tanxis mesakuT-
re mopasuxeTa sxva qonebaze gadaxdevinebis miqcevis Taobaze mosarCelis (bankis,
kasatoris) sakasacio pretenzia da am nawilSi gadawyvetilebiT sarCeli daakmayo-
fila.246

sabanko kreditis xelSekrulebidan gamomdinare davaze, sakasacio sasamarTlom
daabruna ra saqme xelaxla gansaxilvelad,247 miuTiTa, rom saqmis xelaxali ganxil-
vis dros saapelacio saCivris farglebSi unda dadgindes sakredito xelSekru-
lebis Sewyvetis TariRi, srulyofilad gamoikvlion sakredito xelSekrulebis
arsebiTi pirobebi, daericxos Tu ara procenti (sargebeli) sesxis Tanxas xel-
Sekrulebis Sewyvetis Semdegac im viTarebaSi, roca mxareebma vadagadacile-
bisaTvis gaiTvaliswines pirgasamtexlo da sasamarTlom mxareTa Soris mtkice-
bis tvirTis sworad ganawilebiT unda gamoitanos Sesabamisi samarTlebrivi das-
kvnebi.

sesxis xelSekrulebidan gamomdinare davaSi,248 romelSic arsebiTad gadasawyveti
sakiTxi mxareTa Soris sesxis xelSekrulebis arseboba gaxda, sakasacio palatis
mier gasaCivrebuli gadawyvetilebis gauqmebisa da saqmis xelaxla gansaxilvelad
dabrunebis safuZveli gaxda is garemoeba, rom saqmeze Sekrebili mtkicebulebebi
obieqturad ar Sefasda, Sesabamisad, sasamarTlos daskvnebi dausabuTebelia ro-
gorc faqtobrivi, ise _ samarTlebrivi TvalsazrisiT.

244  sus gadawyvetileba, 31 oqtomberi, 2018,#as-305-290-2016.
245  sus gadawyvetileba,16 noemberi, 2018 , #as-955-2018.
246  sus gadawyvetileba, 08  Tebervali, 2019, #as-1172-2018.
247  sus ganCineba, 15 marti, 2016 , #as-932-882-2015.
248  sus ganCineba, 20 maisi, 2016, #as-1245-1168-2015.
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erT-erTi saqmis fabulis mixedviT, sesxisa da ipoTekis xelSekrulebebis uzrun-
velsayofad ipoTekiT daitvirTa msesxeblis arasrulwlovani Svilis uZravi niv-
Ti. valdebulebis Seusruleblobis gamo ipoTekiT datvirTuli uZravi qoneba auq-
cionze gaiyida. saapelacio sasamarTlom, sesxisa da ipoTekis xelSekrulebebis
baTilad cnobis Sesaxeb arasrulwlovani mesakuTris mSobelTa sarCeli daakmayo-
fila. sakasacio sasamarTlom mikrosafinanso organizaciis sakasacio saCivari da-
akmayofila, gaauqma gasaCivrebuli ganCineba da saqme xelaxla gansaxilvelad da-
ubruna imave sasamarTlos249 Semdegi motivaciiT: sakasacio sasamarTlom miuTiTa,
rom, upirvelesad, davis ganmxilvel sasamarTlos unda gaerkvia, sworad iyo Tu
ara aRZruli sarCeli da dasaSvebi iyo Tu ara sssk-is 180-e muxlis danawesis mixed-
viT. saapelacio sasamarTlo uflebamosili iyo, Tavisi iniciativiT ganesazRvra
saqmeze dasadgen garemoebaTa wre, mosarCelis iuridiuli interesis dadgenis Sem-
deg Camoeyalibebina mikuTvnebiTi moTxovna da ise ganesazRvra im pirTa wre, rom-
lebsac pasuxi unda egoT sarCelze (sssk-is 354-e muxlis pirveli nawili). garda
amisa, mas SeeZlo, TviTon gamoeTxova mtkicebulebebi, romlebzedac mxareebs ar
miuTiTebiaT.

sasamarTlos daskvniT, arasrulwlovnis mSoblebma (kanonierma warmomadgenleb-
ma) daarRvies Svilis qonebrivi uflebebi. maTi ufleba am nawilSi qonebis marTvi-
Ta da gamoyenebiT Semoifargleboda (ssk-is 1198-e muxlis meoTxe nawili), sinam-
dvileSi ki, maT ipoTekiT datvirTes qoneba, ramac ganapiroba SemdgomSi misi rea-
lizacia da masze mosarCelis sakuTrebis uflebis dakargva, anu vlindeba inte-
resTa konfliqti bavSvsa da mSoblebs Soris, Sesabamisad, saapelacio sasamarTlom
mosarCeles unda dauniSnos specialuri warmomadgeneli am saqmiswarmoebis miz-
nebisaTvis meurveobisa da mzrunvelobis organos saxiT. sakasacio sasamarTlom
miuTiTa, rom im SemTxvevaSi, Tu mosarCele moiTxovs miyenebuli zianis anazRau-
rebas, maSin am moTxovnis mopasuxeebi iqnebian rogorc mSoblebi, ise _ pirveli
mopasuxec (mikrosafinanso organizacia) ssk-is 54-e, 992-e, 998-e da 409-e muxlebis
Tanaxmad.

sakasacio sasamarTlom mosarCelesa da mopasuxes Soris gaformebuli giravnobis
xelSekrulebebis baTilad cnobis moTxovniT mopasuxis (bankis) winaaRmdeg kom-
paniis mier warmoebul davaze gaauqma saapelacio sasamarTlos mier miRebuli ga-
dawyvetileba da saqme xelaxla gansaxilvelad imave sasamarTlos daubruna im sa-
fuZvliT,250 rom am ukanasknelma ar imsjela, ramdenad dasaSvebi iyo aRiarebi-
Ti sarCeli, romliTac sadavo giravnobis xelSekrulebebis baTilad cnoba iyo
moTxovnili. sakasacio sasamarTlos miTiTebiT, saapelacio sasamarTlos sapro-
ceso ekonomiis principidan gamomdinare, mosarCelisTvis unda mieca sarCelSi
miTiTebuli garemoebebis dazustebisa da sasarCelo moTxovnis dazustebis saSu-
aleba (sssk-is 83-e muxlis meoTxe nawili), radganac am SemTxvevaSi garigebebis
baTiloba ara damoukidebel moTxovnas, aramed mikuTvnebiTi moTxovnis (magali-
Tad, gadacemulis usafuZvlo gamdidrebis wesebis Tanaxmad, ukan dabruneba) wi-
napirobas warmoadgenda.

• deliqturi valdebulebidan gamomdinare davaze, sakasacio sasamarTlom ssk-is
992-e, 998-e, 408.1-e, 408.2-e, 409-e muxlebis safuZvelze daakmayofila samSeneb-
lo moedanze dazaralebuli mosarCelis moTxovna mopasuxeebisaTvis solida-
rulad, yovelTviuri sarCos gadaxdis dakisrebis nawilSi im safuZvliT, rom

249  sus ganCineba, 20 maisi, 2016, #as-1221-1146-2015.
250  sus ganCineba, 12 ianvari, 2018,  #as-1219-1139-2017.
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zianSi wvlili damkveTsac da kontraqtorsac miuZRviT, radgan isini valdebu-
li iyvnen, mosarCelis usafrTxoeba daecvaT, magram araferi moumoqmedebiaT.
sakasacio sasamarTlom miiCnia, rom mopasuxeTa mxridan maTTvis dakisrebuli
valdebulebebis jerovnad Sesrulebis SemTxvevaSi, SesaZlebeli iqneboda im
zianis Tavidan acileba, rac mosarCeles miadga (ssk-is 408.2-e muxli).251/252

sakasacio sasamarTlom sarCelis aRZvrisa da sapensio asakis miRwevis TariRebis
gaTvaliswinebiT, mosarCelis moTxovna nawilobriv, miuRebeli sarCos moTxovnis
nawilSi, xandazmulad ar miiCnia da daakmayofila.253 sarCelis nawilobriv dakma-
yofilebis safuZveli gaxda palatis ganmarteba, rom ssk-is 326-e muxlis ZaliT,
deliqtiT gamowveuli periodulad Sesasrulebeli valdebulebebis mimarT gamo-
yenebul unda iqnes 129-e muxlis me-2 nawili, romlis Tanaxmad, xandazmulobis
vada im moTxovnebisa, romlebic warmoiSoba periodulad Sesasrulebeli valde-
bulebebidan, sami welia.

sakasacio sasamarTlos gadawyvetilebiT _ deliqturi valdebulebidan gamomdi-
nare pacientis sarCeli klinikis mimarT uaryofil iqna mosarCelis mier mtkice-
bis tvirTis realizaciis SeuZleblobis gamo.254/255

• nardobis saxelSekrulebosamarTlebriv davaSi sakasacio sasamarTlom axali ga-
dawyvetilebiT ar daakmayofila menardis sarCeli.256 sakasacio sasamarTlom ar
gaiziara qvemdgomi sasamarTlos msjeloba, rom xelSekrulebidan gasvlisas, Sem-
kveTs unda daecva xelSekrulebidan gasvlis samoqalaqo kodeqsiT dadgenili
wesi (ssk-is 398-e muxli), aseve, samarTlebrivad dausabuTeblad miiCnia sasa-
marTlos miTiTeba pativsadebi safuZvlebiT xelSekrulebidan gasvlis wesze
(ssk-is 399-e muxli). sakasacio sasamarTlom ganmarta, rom valdebulebis dar-
Rvevis zogadi debulebebis konkurenciisas specialur regulaciasTan (ssk-
is 636-e muxli), swored es ukanaskneli gamoiyeneba. ssk-is 636-e muxlis gamo-
yenebisTvis ar aris saWiro winapirobebis dacva, radgan moxmobili normis
Sinaarss ewinaaRmdegeba SemkveTis iZuleba da valdebuleba, ar SeuSalos xeli
menardes samuSaoebis dasrulebaSi.

erT-erT saqmeSi257 _ or samewarmeo subieqts, mimwodebelsa da momxmarebels So-
ris, nardobis xelSekrulebidan gamomdinare davaSi mimwodebeli iTxovs momxma-
reblisaTvis xelSekrulebiT nakisri valdebulebis _ rouminguli momsaxurebis
xarjis, 50 611 laris, gadaxdas. sakasacio sasamarTlom gadawyvetileba daafuZna
ssk-is 632-e, 415-e, 325-e, me-8, me-10.3. muxlebze da daaskvna, rom wardgenili mtki-
cebulebebis safuZvelze, modave mxareebs Tanabrad miuZRviT brali zianis (dava-
lianebis) warmoSobaSi, radgan TiToeulis moqmedeba am davalianebis warmoqmnaSi
faqtobrivad dadgenilia, Sesabamisad, sasamarTlom mxareTa Soris pasuxismgeb-
loba Tanabrad gaanawila, sakasacio saCivris nawilobriv dakmayofilebiT, nawi-
lobriv gaauqma saapelacio sasamarTlos gadawyvetileba da, axali gadawyvetile-
biT, momxmarebels menardis sasargeblod daakisra am ukanasknelis mier sarCeliT
moTxovnili Tanxis naxevari.

251 sus gadawyvetileba, 18 ivlisi, 2018, #as-1423-1343-2017.
252 sus gadawyvetileba, 18 ivlisi, 2018, #as-1423-1343-2017.
253 sus gadawyvetileba, 31 marti, 2017, #as-1180-1141-2016.
254 sus gadawyvetileba, 11 maisi, 2018, #as-111-111-2018.
255 sus gadawyvetileba, 5 aprili, 2019, #as-522-499-2016.
256 sus gadawyvetileba, 5 Tebervali, 2016, saqme #as-901-851-2015.
257 sus gadawyvetileba, 4 ivlisi, 2016, #as-1-1-2016.
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SemkveTis mier menardis winaaRmdeg, nardobis Sedegad damzadebuli nivTis _ aSe-
nebul saxlSi konkretuli sacxovrebeli farTis gadacemisa da sakuTrebis ufle-
biT registraciis moTxovniT warmoebul davaze sakasacio sasamarTlom Seafasa
wardgenili mtkicebulebebi da saapelacio sasamarTlos msjelobis sawinaaRmde-
god daaskvna, rom mopasuxem aRiara Seusrulebeli valdebuleba da am SemTxveva-
Si gamovlenili neba ara abstraqtuli, aramed _ kauzaluri, nardobis samarTleb-
rivi urTierTobidan gamomdinare valdebulebis aRiarebaa. Sesabamisad, sakasacio
sasamarTlom sarCeli ar miiCnia xandazmulad, Secvala samarTlebrivi Sedegi da
gadawyvetilebiT sarCeli daakmayofila, kerZod, sadavo uZravi qoneba SemkveTis
sakuTrebad aRiricxa.258

menardis sarCelis safuZvelze warmoebul davaze259 SemkveTis sakasacio   saCivris
ganxilvisas sakasacio sasamarTlom miiCnia, rom saapelacio sasamarTlom sxva mtki-
cebulebebTan erToblivad ar gamoikvlia da ar Seafasa saapelacio sasamarTloSi
sxdomaze SemkveTis mier wardgenili eqspertizis daskvna, romelic saapelacio
sasamarTlom dasaSvebad cno. gaauqma ra sapelacio sasamarTlos gasaCivrebuli
ganCineba da saqme xelaxla gansaxilvelad daabruna imave sasamarTloSi, sasamar-
Tlom miuTiTa, rom saapelacio sasamarTlom eqspertizis daskvna unda Seafasos
sxva mtkicebulebebTan erToblivad, radgan SeuZlebelia am mtkicebulebis gver-
dis avliT sssk-is 105-e muxlis meore nawiliT gansazRvruli davis saproceso ka-
nonmdeblobiT dadgenili standartiT gadawyveta.

• miwodebuli sawvavis Rirebulebis anazRaurebis moTxovniT or mewarme subieqts
Soris davaSi, saapelacio sasamarTlos mier mtkicebulebaTa kvlevis standar-
tis darRveva gaxda sakasacio sasamarTlos mier gadawyvetilebis miRebis safuZ-
veli. sakasacio sasamarTlom Secvala gasaCivrebuli gadawyvetilebis sa-
marTlebrivi Sedegi da SemZens daakisra nayidi nivTis Rirebulebis anazRa-
ureba.260 sasamarTlom aRniSna, rom Semosavlebis samsaxuris vebgverdis gamoye-
nebiT avtorizebulma momxmarebelma daadastura „nsafi“ (rac, keTilsindisie-
rebis principidan gamomdinare, udavod uqmnida gamyidvels rwmenas, rom SemZe-
ni daeTanxma nasyidobis xelSekrulebis arsebiT pirobebs); „nsafSi“ miTiTebu-
li pirobebis Sesabamisad, nasyidobis sagnis miRebaze xeli moawera pirma, ro-
melmac ganacxada, rom moqmedebs SemZenis davalebis farglebSi. am garemoeba-
Ta erToblivi analizi qmnis im prezumfciis daSvebis winapirobas, rom mesa-
me piri SemZenis davalebis farglebSi moqmedebda, romlis mimarT Sesrule-
biT gamyidvelis valdebuleba Sewyda, xolo SemZens warmoeSva sapasuxo Ses-
rulebis valdebuleba.

mxareTa Soris gaformebuli nasyidobis xelSekrulebiT mosarCelis (gamyidveli-
mewarme) miwodebuli saqonlis nawili mopasuxem (myidveli) naklis gamo gadaarCia
da ukan daabruna. sakasacio sasamarTlos daskvniT, myidvels ar SeiZleba, daekis-
ros nasyidobis sagnis Rirebulebis anazRaureba im pirobebSi, rodesac mas qoneba
(nasyidobis sagani) sakuTrebaSi ar gadascemia. sakasacio sasamarTlom samarTleb-
rivi kvalifikaciis SecvliT miiRo gadawyvetileba sarCelis dakmayofilebaze ua-
ris Tqmis Taobaze261 im safuZvliT, rom samoqalaqo kodeqsis arcerTi norma ar
adgens gasvlis gziT xelSekrulebis Sewyvetis SemTxvevaSi _ pirma valdebu-

258 sus gadawyvetileba, 5 dekemberi, 2017, #as-679-633-2017.
259 sus ganCineba, 22 marti,  2019, #as-455-455-2018.
260 sus gadawyvetileba, 20 ianvari, 2017, #as-793-760-2016.
261 sus gadawyvetileba, 31 marti, 2017, #as-75-71-2017.



248 www.supremecourt.ge

leba Seasrulos.

sasamarTlom gaiziara ZiriTadi sadavo faqtobrivi garemoebis, nasyidoba-miwo-
debis xelSekrulebis safuZvelze myidvelis mier miRebuli saqonlis Rirebule-
bis gamyidvelisaTvis/mimwodeblisaTvis gadaxdaze mxareTa Soris mtkicebis tvir-
Tis arasworad ganawilebis Sesaxeb mopasuxe _ kasatoris pretenzia.

• sakasacio palatam sasamarTlo praqtikaze dayrdnobiT ganmarta ra ssk-is
429-e muxliT dadgenili valdebulebis Sesrulebis mtkicebis standarti,
miiCnia, rom, gansaxilvel SemTxvevaSi, miRebuli saqonlis (produqciis) Ri-
rebulebis gamyidvelisaTvis/mimwodeblisaTvis gadaxdis Sesaxeb faqtob-
rivi garemoeba myidvelis mtkicebis tvirTs warmoadgenda, romlis sadavoo-
bis SemTxvevaSi, mxolod myidvelis axsna-ganmarteba ver Sefasdeba sakmaris mtki-
cebulebad, rac SeiZleboda safuZvlad dasdeboda Sedavebuli faqtobrivi ga-
remoebis dadasturebulad miCnevas da, maSasadame, sarCelis dakmayofilebas.
sakasacio sasamarTlom aRniSna, rom myidvels (mopasuxes, movales) ekisrebo-
da gamyidvelis (mosarCelis) winaSe valdebulebis Sesrulebis mtkicebis
tvirTi, rac man ver Seasrula da ver SeZlo nasyidobis xelSekrulebiT gaTva-
liswinebuli Tanxis kreditorisaTvis gadaxdis dadastureba, yovelive es sar-
Celis uaryofis safuZvelia.262

• saapelacio sasamarTlom axali gadawyvetilebiT gamyidvelis sarCeli uaryo im
safuZvliT, ar arsebobda sawarmos sarCelis dakmayofilebisa da mopasuxisaT-
vis nasyidobis safasuris dakisrebis samarTlebrivi safuZveli, vinaidan mosar-
Celem ver uzrunvelyo Sesabamisi mtkicebulebebis wardgenis gziT misi mtkice-
bis saganSi Semavali garemoebebis _ mopasuxesTan nasyidobis xelSekrulebis da-
debisa da, am xelSekrulebidan gamomdinare, mopasuxis valdebulebis arsebo-
bis dadastureba. sakasacio sasamarTlom aRniSna, rom saapelacio sasamarTlos
mier sawarmos mier Seqmnil sagadasaxado kanonmdeblobiT dadgenil dokumen-
tze, sasaqonlo zednadebze, rogorc mosarCelis mier calmxrivad Seqmnil da
arasarwmuno mtkicebulebaze msjeloba, Tanac im pirobebSi, rodesac finansTa
saministros Sesabamis instruqciaze dayrdnobiT ar arsebobs myidvelis mxri-
dan sasaqonlo zednadebis dadasturebis valdebuleba, dausabuTebeli msje-
lobaa da ar gamomdinareobs sagadasaxado mowesrigebidan, Sesabamisad, sakasa-
cio sasamarTlom daakmayofila mosarCelis sakasacio saCivari da saqme xelaxla
gansaxilvelad daubruna imave sasamarTlos, vinaidan saqmis garemoebebi sapro-
ceso normebis iseTi darRveviTaa dadgenili, rom am darRvevebis Sedegad saqme-
ze araswori gadawyvetileba iqna gamotanili da saWiroa mtkicebulebaTa dama-
tebiTi gamokvleva.263

• saapelacio sasamarTlos mier zemoT ganxiluli e.w. „tradiciuli“ darRvevis fon-
ze aRsaniSnavia qvemoT miTiTebuli saqmeebi, romelSic sasamarTlom gadawyve-
tileba procesualuri normebisagan gadaxveviT miiRo, kerZod, saapelacio sasa-
marTlom dava gadawyvita ise, rom mosarCele miuTiTebda savaraudo da ara kon-
kretul darRvevaze, saqmeSi dadgenilad miTiTebuli faqtebi exeboda sxva da
ara saqmeSi monawile pirebs, mxaris mtkicebis saganSi Semavali garemoebebis da-
madasturebeli mtkicebulebi SejibrebiTobis principis darRveviT sakuTari
iniciativiT moipova, xelaxla daadgina kanonier ZalaSi Sesuli gadawyvetile-

262 sus gadawyvetileba, 16 noemberi, 2018,  #as- 860-860-2018.
263 sus ganCineba, 13 noemberi, 2017, #as-599-558-2017.
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biT dadgenili faqti da ise miiRo gadawyvetileba, gascda moTxovnis farglebs.

konkretul saqmeze264 sakasacio sasamarTlom gaauqma saapelacio sasamarTlos gan-
Cineba da saqme xelaxla gansaxilvelad daabruna imave sasamarTloSi im safuZvliT,
rom saapelacio sasamarTlos gasaCivrebul ganCinebaSi miTiTebul faqtebi ar
Seexeba saqmeSi monawile mxareebs (ganCinebaSi imsjela sxva, saqmeSi ararsebul
mesame pirze), Sesabamisad, sakasacio sasamarTlom aRniSna, rom saapelacio sasa-
marTlos gasaCivrebuli ganCineba saerTod ar Seicavs mocemul saqmeze faqtob-
riv dasabuTebas, ar aris miTiTeba mtkicebulebebze, romlebsac emyareba sasamar-
Tlos daskvnebi, masSi arasruladaa miTiTebuli gansaxilvel davasTan mimarTe-
biT sasamarTlos mier gamoyenebul samarTlebriv normebze, samarTlebrivi dasa-
buTeba daumTavrebelia, Sesabamisad, sakasacio palatisTvis ucnobia, saapelacio
sasamarTlom konkretulad romel dadgenil faqtobriv garemoebebze, mtkicebu-
lebebsa da samarTlebriv Sefasebaze dayrdnobiT gamoitana mopasuxis saapela-
cio saCivarze uaris Tqmis Sesaxeb daskvna gadawyvetilebis miRebamde.

erT-erT saqmeze265 saapelacio sasamarTlom daakmayofila sarCeli, romelSic mo-
sarCele moiTxovda moqmedebis akrZalvas, miuxedavad imisa, ver uTiTebda da miT
umetes ver adasturebda mopasuxis mxridan konkretuli darRvevis faqts. sa-
kasacio palatam miiCnia, rom amgvari moTxovnis dakmayofileba ewinaaRmdegeba ka-
nonis principebs, eWvqveS ayenebs uflebis realurad dacvis SesaZleblobasac,
rac uflebis savaraudo darRvevis Sesaxeb sarCelis srulad uaryofis safuZveli
gaxda.

sxva saqmeze266 sakasacio sasamarTlom aRniSna, rom dasaSvebi mtkicebuleba, rome-
lic mosarCelis samewarmeo urTierTobis farglebSi (rasac winaswar ivaraudebda
valdebuli piri) Semosavlis realurad miRebis SesaZleblobas daadasturebda,
mosarCeles ar warudgenia. sakasacio palatam saapelacio sasamarTlos mier da-
niSnuli eqspertizis daskvna sssk-is 103-e muxlis me-3 nawilis safuZvelze sapro-
ceso wesebis darRveviT mopovebul, iuridiuli Zalis armqone mtkicebulebad mi-
iCnia, im safuZvliT, rom saapelacio sasamarTlom eqspertizis daniSvnis Sesaxeb
ganCinebiT gansazRvra ra kvlevis sagani, erT SemTxvevaSi, zemdgomi sasamarTlos
mier uaryofili faqtebis, xolo, meore SemTxvevaSi _ mosarCelis mtkicebis sagan-
Si Semavali garemoebebis damadasturebeli mtkicebulebis sakuTari iniciativiT
mopovebiT, daarRvia SejibrebiTobis principi da am darRvevas Sedegad araswori
gadawyvetilebis gamotana mohyva.

erT-erT saqmeze267 sasamarTlom arasworad ganmarta kanonier ZalaSi Sesuli ga-
dawyvetilebis sarezolucio nawiliT gansazRvruli sasarCelo moTxovnis dakma-
yofilebis samarTlebrivi safuZveli anu xelaxla daadgina kanonier ZalaSi Se-
suli gadawyvetilebiT dadgenili faqti da miiRo araswori gadawyvetileba. sa-
kasacio sasamarTlom aRniSna, rom kanonier ZalaSi Sesuli gadawyvetilebiT sasa-
marTlom aRsrulebis wesi ki ar daadgina (sssk-is 251-254-e muxlebi), aramed daak-
mayofila kreditoris sasarCelo moTxovna, romelic kanonis danawesiTa da mxare-
Ta SeTanxmebiT iyo gaTvaliswinebuli. sakasacio sasamarTlom gadawyvetilebiT
Secvala samarTlebrivi Sedegi, romliTac saapelacio sasamarTlom usafuZvlo
gamdidrebis normebze dayrdnobiT daakmayofila moTxovna da sarCeli uaryo im

264 sus ganCineba, 7 aprili, 2017, # as-730-698-2016.
265 sus gadawyvetileba, 18 ivlisi, 2018, #as-256-256-2018.
266 sus gadawyvetileba, 21 aprili, 2017, #as-1018-979-2016.
267 sus gadawyvetileba, 23 ianvari, 2018, #as-1167-1087-2017.
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dasabuTebiT, rom mosarCele ar iyo uflebamosili, edava ipoTekisa da momsaxure-
bis xelSekrulebebis konkretuli punqtebis namdvilobaze, kanonier ZalaSi Se-
suli gadawyvetilebiT dadgenili faqtebisa da samarTalurTierTobis preiudi-
ciulobis gamo (sssk-is 266-e muxli).

sakasacio sasamarTlom axali gadawyvetileba miiRo saapelacio sasamarTlos
mier saapelacio warmoebis farglebSi ganxilvis farglebis darRvevis safuZ-
vliT.

erT saqmeSi268 saapelacio sasamarTlo gascda saapelacio saCivris farglebs (sssk-
is 377-e (1) da 384-e muxlebi) da, axali gadawyvetilebiT, SemkveTs daakisra gar-
kveuli Tanxa, rac moicavs kanonier ZalaSi Sesuli gadawyvetilebiT ukve dakisre-
bul Tanxas, xolo sxva SemTxvevaSi SejibrebiTobis principis darRveviT gascda
Sefasebis sagans da SesagebelSi Sesabamisi Sedavebis ararsebobis pirobebSi saku-
Tari iniciativiT miiCnia arasakmarisad mosarCelis mier valdebulebis Sesrule-
bis dadasturebis mizniT wardgenili alternatiuli kvlevis Sedegebi.269

vfiqrobT, winamdebare ganzogadeba sasamarTlos Riaobas garkveulwilad uzrun-
velyofs ara marto misi saqmianobis Sedegebis saqveynoobiT, aramed, xarvezebisa
da darRvevebis miuxedavad, marTlmsajulebis ganxorcielebis rTuli da sapasu-
xismgeblo procesis sajaroobiTac.

268 sus gadawyvetileba, 20 oqtomberi, 2017, #as-856-800-2017.
269 sus gadawyvetileba, 9 ivnisi, 2017, #as-1100-1057-2016.
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