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Prohibition of Torture: Application of International Standards Guaranteed by
Articles 3 and 6 of the European Convention of Human Rights in National
Legal Practice

(Brief review)

The prohibition of torture and inhuman or degrading treatment or punishment is a
fundamental principle of international law (jus cogens) universally acknowledged by the
international community of states as an absolute right from which no derogation is
permitted. The absolute and comprehensive prohibition of torure is enshrined in many
human rights instruments, including the European Convention of Human Rights, namely
Article 3.

In recent years effective prosecution for the crime of torture and ill-treatment, capable of
leading to the identification and punishment of those responsible, represents a vital legal
problem in Georgia that needs to be addressed urgently. Despite the fact that positive trend is
observed in terms of decrease of systematic violations in the penitentiary system in this
regard, nevertheless, torture and other cruel, inhuman or degrading treatment committed by
private actors remains problematic. Furthermore, another issue that needs to be dealt with is
proper classification of the cases of torture, which is also highlighted in the reports of public
defender !. The existence of the abovementioned problem is corroborated by the low number

of cases examined under the relevant provisions of the Criminal Code of Georgia.

This research is divided into two key parts. First part concerns prohibition of torture under
the international law and aims to discuss relevant standards in this regard established by the
Council of Europe and the United Nations. This includes precise definition of torture and
other types of inhuman or degrading treatment and their proper distinction. Moreover, the
first part of the research overviews the scope of Article 3 and the meaning of required
“minimum level of severity” in this context, as well as the positive and negative obligations
imposed on the Member States under this article. One of the main purposes of this research
is to discuss, more or less exhaustively, all acts that are closely related to the torture.
Accordingly, there is provided a relevant analysis of the European Court of Human Rights
case-law regarding detention conditions, lack of adequate medical care in detention facilities,

threat of torture, extradition and other lesser-known grounds for the breach of Article 3. In

! For example, see public defender’s report on Human Rights and Freedom State in Georgia for 2017, pg. 28.



the research, special emphasis is placed on the case-law of the European Court of Human

Rights and the cases regarding ill-treatment rendered against Georgia.

The second part of the research focuses on the national courts’ practice in the cases of torture
in view of the international standards. It aims to analyse judgments delivered by the national
courts in the cases of torture and other forms of ill-treatment, as well as the application of
the international standards in this field. The particular significance is given to the level of the
substantiation of judgments. On the other hand, national courts’ practice analysis reveals
challenges in terms of providing sufficiently reasoned judgments and also indicates several
aspects which are of paramount importance when addressing the cases of torture. Most
importantly, this research, based on the international standards, aims to provide guidelines

through recommendations that would help the judges resolve the cases of torture.

From the outset it should be noted that the guarantees provided by the Article 3 cover a wide
range of issues, including healthcare within penitentiary system, protection of women and
children from violence, effective investigation and documentation of torture etc. Therefore,
it is noteworthy that this research focuses on the criminal regulation of the torture. The
main direction of the case study was to examine situation in respect of the substantiation of
the judgments by the court in the cases of ill-treatment, this included the manner they

applied international standards.

In order to fulfill the purpose of the research, the Analytical Department studied all the
judgments concerning the ill-treatment delivered by the first instance courts in 2017-2018
years. For the purpose of in-depth review, the Analytical Department gathered research
materials through sending official letter to the first instance courts, requesting to provide
them with judgments based on article 144 !(torture), 144? (threat of torture) and 1443
(inhuman or degrading treatment) reviewed in 2017-2018 years. It is important to state that
the present research was conducted on the basis of the examination of judgments rendered
by the first instance courts in the last two years. More specifically, within the framework of
this research was analysed: 7 cases of ill-treatment delivered by Thbilisi City Court, 1 by
Bolnisi Regional Court, 2 by Rustavi City Court and 1 by Foti City Court. The total number

of the examined cases comprises of 11.

As for methodology, the cases of torture and other forms of ill-treatment reviewed by the
courts were analysed through the application of the following methods: comparative

analysis, descriptive and case study research.



With the purpose of a rather sufficient illustration of the national judicial practice’s
compliance with the European Standards, the research includes analysis of the following
topics: Level of substantiation of judgments in the cases of ill-treatment; the examination of
evidence by the courts beyond a reasonable doubt; the assessment of “minimum level of
severity”, application of plea bargain in the cases of ill-treatment, the role of the judges in
the effective enforcement of the absolute prohibition of torture and other cruel, inhuman or

degrading treatment of punishment.

In the research, particular attention is drawn to the application of the relevant international
documents and the case-law of the European Court of Human Rights at the national level. In
the different chapters of the research special importance is attached to the application of the
judgments of the Strasbourg Court in domestic courts’ judgments. Furthermore, the
document illustrates great examples of appropriate application of abovementioned standards

through quoting relevant excerpts from the judgments.

The report includes key findings identified on the basis of trends indicated as a result of the
national courts’ practice analysis regarding the cases of ill-treatment in the light of
international standards. Furthermore, based on internationally acknowledged human rights
standards, the research provides appropriate recommendations with the purpose of

supporting judges to deliver reasoned judgments, including in the cases of torture.
Key Findings:

e The study revealed that in the majority of cases torture mostly was connected to the
ill-treatment inflicted by an official or person holding equivalent position, knowingly
against a person detained or otherwise deprived of freedom. In such cases ill-
treatment was committed by more than one person and through abusing their official
position. Other cases of torture were related to the severe physical pain caused by the
husband to the wife and/or her alleged lover for suspected adultery;

e In the majority of cases intensity of the acts or inflicted suffering was causing physical
pain. The study revealed that the cases concerning psychological or moral anguish
were in minority;

e Analysis of the court judgments have shown that the victims of the torture mostly
were detainees, who are extremely vulnerable to abuse given that they are entirely in
the power of authorities;

e The study findings indicate that key challenge associated with torture cases is lack of

specification of the alternative element of the norm disposition, which is particularly



related to the act in question (for example, whether an act constitutes inhuman or
degrading treatment);

e Considering that the present research is the first attempt to analyze the substantiation
of the national courts’ judgments’ in the cases of torture, it is hard to prepare
comparative case studies. Nevertheless, it is obvious the judges show strong
commitment to apply case-law of the European Court of Human Rights in their
rulings; Morover, georgian judges reason their legal argumentation by referring to the
International and European Standards;

e In general, courts seek to analyze factual circumstances and legal aspects of given
cases in the light of the Case-Law of the European Court of Human Rights. The
judgments reveal constructive interaction between the domestic law and the practice
of the European Court. In most cases, national courts cite from the international
covenants or the international practice and state that their rulings are based on the
national and international acts;

e In view of the research results, as a rule, national courts relevantly use the case-law of
the ECtHR but providing appropriate analysis regarding the interaction of the cited
standards and the factual background of the case still remains challenging. It is of

particular importance to base the judgments on the systematic methods of analysis.
Recommendations:

e It is recommended to indicate in the judgment the alternative element of the norm
disposition, which is particularly related to the act in question (for example, in terms
of ill-treatment, whether an act constitutes inhuman or degrading treatment);

e The judgment not only should indicate the abovementioned element, but also should
refer to the particular evidence, which confirms the existence of that element;

e The judgment should demonstrate that judge ensured the fairness of proceeding,
applied a standard of proof and properly distributed the burden of proof between the
parties;

e The judgments should not be associated with court transcripts or other document
templates. Referring to the blanket list of the facts presented as evidence before the
court and then making a conclusion is not sufficient; Systematic analysis is required;

e The reasoning of the judgment should include comparison and contrast of the
evidence in favour of defence and evidence presented by the prosecution; the

assessment of their credibility and reliability should be carried out. The courts should



specify the reason for taking into account the evidence of the one party and rejecting
the other; Moreover, it should be done with regard to each piece of evidence;

While examining evidence and reaching legal conclusions, particular attention should
be paid to the fact that the findings summarized in the judgment are comprehensive,
thorough and convincing to the objective observer. As a result, it should be taken into
consideration whether conclusions meet the relevant requirements for the “beyond
reasonable doubts” standards;

It is recommended for the courts to take into account the specific nature of the crime
(especially in the cases of torture and other cruel, inhuman or degrading treatment or
punishment), given that often such a case can be related to the personal
characteristics of the victim and the defendant, as well as the features of the
committed acts. These factors play an important role not only on classification of the
case, but subsequently also on the determination of the degree of guilt and gravity of
the sentence;

In assessing the matter, courts should be guided by relevant international
instruments. It is recommended that courts adequately apply the latest practice of the
European Court of Human Rights to the factual circumstances of the case and provide

relevant systematic review.
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