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Dear Friends,

We believe that you are the ones who can best evaluate the importance of the

periodical law journals “Justice” and “Justice and Law”, issued by the Georgian
Judges Association and by the Supreme Court of Georgia, for the development of
legal science in Georgia. Variety of the articles published in these journals are
interesting practitioners as well as scholars and PHD students. Crucial interviews as
well as legislative novelties published in these journals provide the information update
interested persons regarding the developments within the judiciary. High demand on
the editions of the journals within the country as well as abroad is a good prove of

that.

Merger of these two journals has to be welcomed. Group of highly competent
cditors was formed and we believe that the new edition will be even more advanced.
We would like to believe that the journal “Justice and Law”, through your support

and active cooperation will become a solid edition among other legal editions.
Respectfuly,

NINO DZIDZIGURI
Editor in Chief
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“TUDGES APPOINTED
WITH LIFE TIME TENURE
HAVE HIGHER SENSE OF
INDEPENDENCE AND
STABILITY”

“I believe that that the jury trial will be well established in the
judiciary as well as in justice system in General. Participation of
public in administration of justice at this stage of development is
quite possible and I believe that public can render fair decision,” —
statement of the Chairman of the Supreme Court of Georgia,
Konstantine Kublashvili. In this interview, you will get introduced to the

implemented and expected novelties within the judiciary.

M:t. Kote, the journals of the Judges’ Association of Georgia
and of the Supreme Court have been merged, readers shall have
one journal that will be new style and thicker. What was the

reason for that and what kind of positive affects it might have?

— The purpose of this merge was to transform this journal into mote scien-
tific, diverse and more interesting. Taking into account that these two jour-
nals were prepared in the same community, merging the resources of both,

will obviously end up in a better product. Professionals contribute to both

journals, with the merge of these two — edition will be higher quality.

It is worth mentioning that, Supreme Court’s edition was extremely popular
and was successfully distributed. This was also proved in letters received
from 25 countries. The journal of the Association is similarly popular, thus

we decided to merge these two to create one solid, scientific journal that will

be issued four times a year.



Mrt. Kote, we have to ask the question regard-
ing October 1, when the jury trial will be en-
forced. You were always optimistic regard-
ing this novelty. Do you think your optimism
will be justified? Shall the Georgian society

accept this novelty?

— I'm still optimistic and quite confident that this insti-
tute will function successfully. I believe that even in
Georgia, when we do not have any similar experience,
jury trial will become integral part of the court system
and the entire justice. At this stage of development,
public participation in justice system is quite possible

and I believe public can render a far decision.

This will be a huge transformation in the society, the
legal education of public will increase and they will have
amore objective judgment on the processes taking place
in the courts as well as in the entire country. They will
realize how difficult and what a big responsibility it is to
make decision. This is direct participation of public in
the administration of justice, without the involvement
of a judge, prosecutor and an attorney. I believe that
this system will be successful. First of all, it will be good
for citizens, as they will sense their responsibility towards
the country and society. Public representatives will real-
ize that their opinion is counted and they can decide
many things. A citizen shall understand that responsi-
bility before the state is not only taking care of yourself

and your family.

We did a lot to provide maximum information to the
public regarding this novelty and we achieved this. Public
already knows very well what is the change about. This is
also proved in the public opinion surveys, that shows that
population has quite comprehensive information regard-

ing this institute and the relevant responsibility.

We will continue to wotk in this direction and public
can receive the detailed information at any time to en-

sure they are well updated on the ongoing processes.

Besides the jury trial, completely new admin-
istration of justice shall be enforced starting

October 1. Are judges ready for this?

— I can say that we are fully prepared for the new pro-
cess and I’'m quite confident that the very first jury trial

shall be held very successfully.

Court is very well prepared for the jury trial, duting two
years, judges were taking intensive trainings, delivered
by Georgian as well as foreign experts. Thus, I'm quite
confident that judges will handle this trail very well, es-
pecially in Thilisi where we have very competent judges

and have no problems in this regard.

Through adopting the new Criminal Procedural Code,
the entire criminal proceeding is change and is trans-
formed into adversatial principle. The trail will com-
pletely depend on the competence of the parties. Their
evidences have to be reasoned at the trial and accord-
ingly judge renders decision based on the evidences and
this decision will be determined by the parties. The Pro-
cedural Code very clearly defined the equal rights and
duties of the parties. This will be completely new pro-
cess, 100 % different from the old one. Judge will have
the role of arbiter at the trial and will evaluate the evi-

dences submitted by the parties.

Judge should focus on the new rules because the new
Criminal Procedure Code practically changes everything;
Implementation of the new Code is quite complicated
process and judges should be very careful. Any proce-
dural violation might damage the party. However, our
judges due to their professionalism and qualification,

are ready for this novelty and will handle it well.

Mrt. Kote, last yeat, when summarizing the
annual results, you presented the programs
of 2010. Although there are still three months
left before the end of the year, but still, do
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you think you have implemented the whole

program?

— We have been working in several directions during this
year. First, obviously was the jury trial and the relevant
preparation and enforcement of the new Procedure
Code and I believe we were successful throughout Geos-
gla. At this stage, the jury trail will be introduced in Thilist
only, as for the Code, it will be enforced throughout
Georgia.

The second direction was the merge of the courts —
very recently we have established the magistrate courts
in Bagdadi, Tskaltubo and Tkibuli. They will operate

under the merged court of Kutaisi.

It’s worth mentioning that the rating of the Kutaisi Court
has been always high. According to the surveys, the rate
of public trust towards the Kutaisi City Court was more
than 60%. I'm sure that after the merge, the situation

will improve.

One mote direction was the preparation of judges. This
year, we appointed 4 judges and 6 candidates were admit-
ted to the High School of Justice. There will be another
qualification exam for judges held in November and we
assume that 5-6 candidates selected through this exam
will be also admitted to the School, that indeed prepares
the best cadre. This and other directions, are our daily

activities and we aim to continue it very actively.

You have stated many times that one of the
guarantees for the independence of judges
is their life-time tenure. It is interesting to
know your opinion regarding the constitu-
tional amendments in regard with the life

time appointments of judges.

— Our two representatives, Mr. Zaza Meishvili and Mr.

Valeri Tsertsvadze were the members of the Constitu-
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tional Commission and actively participated in the in-
troduction of these change. Commission supported this
change, it is acceptable for the Parliament. Discussion is
held regarding the few details, however, it’s not disput-
able that judge should be appointed for life. These judges
will have the higher sense of independence, stability and
responsibility.

The dispute was caused with the 3 years’ pro-
bation period before the life-time appoint-

ment.

— Judge shall be appointed for probation period, after 3
years — for life. Several countries have similar practice
and it works well. Three years is the time when judge
will become the real professional. Besides the skills re-
ceived in High School of Justice, practical experience

will be very important for him / her.

Similar practice is applied in Germany, probation pe-
riod there is 5 years, as well as in Japan, Romania, Swe-
den and Hungary. The probation period in different
countries varies from 1 to 5 years. This is an established

practice and works quite well.

And finally, Mr. Kote, it is interesting to find
out about the future plans, what kind of
novelties you plan to introduce to the judi-

ciary?

— First of all, I would like to mention that the processes
that are underway should continue. I mean the qualifi-
cation exams for judges that is the basis for admitting
them in the High School of Justice and assigning them
the judges’ positions; We will continue the merger of
the first instance courts — we already have 16 merged
courts and after finalizing this process, there will be 22
merged courts. Besides, the intensive retraining of judges
shall continue; the preparation for the process of life

time appointment will continue, etc.



It is worth mentioning that the special system of audio
recording in the court rooms is already functioning. At
this stage, we aim to shift to the system of audio proto-
cols. This will speed up the process and will ensure even

higher level of transparency.

Starting next year, the electronic case management pro-
gram shall be implemented. This will be eliminate the
case management though the papers. It will take two
years before this program shall be fully implemented
and before the staff will learn the application of the
system. It has to be mentioned also that in many coun-
tries they do not have similar software. In the developed
country like Norway, such system is applied just for civil

cases, in the State — in few states only.

We need two more years to finalize this and other tech-
nical processes and as a result we will have much more
advanced system — more speedy and effective adminis-

tration of justice.
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RELIGIOUS CRIME
ACCORDING TO ANCIENT
MONUMENTS OF
GEORGIAN LAW

MAIA IVANIDZE
Judge of Tbilisi Conrt of Appeals ,
Associated Professor 1v. Javakbishvili Tbilisi State University

The current wotk represents a modest attempt from the perspective of
research on religious crime.

We started the generalization of research issue from the examination of
anti-religious actions depicted in the ancient monuments of Georgian law.

Based on the information retained in those monuments we can discuss
not only the concept and the essence of religious crime, but also evaluate
secular and church attitudes of those times. For instance: for the sin of purely
religious nature the church was the one to pay back, while the violators of
tranquility of religious life and order were punished by the state.

From the range of types of religious crimes blasphemy, transformation
of faith (apostate) and heresy were spread since the beginning of times.

The materials about the mentioned crimes are retained in the Great Law
of Faith, the Law of Catholicoses and the Book of Law of King Vakhtang,
Blasphemy in every document of law is defined as stealing items from a holy
place.

Desecration of graves is separately mentioned in the Great Law of Faith
and explained that such a person is the robber of graves.

Therefore, the sources found in the monuments of ancient Geotrgian
law provide us with a general view on religious crimes. Namely, the object
of such a crime was always a legally protected interest of faith, which in

Georgia was secured by corresponding law.
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omgdeng bgbnglb. badmgdsmsogm 306mbdwgdmmdsdn 033gMs@ommo bmn®dgdal dobebos qamgdscms
dmBm@ oo 358myqbqdabogsb bbgsmes mozobammadol o(339.2 boJoGBomzgmmb bs8mdsmadm 3mwgd-
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B bamdg3emmgdol mmb L3gE0Bn NG 3mmabogds. Bm3nss, Gmd 39Mdm badsGmamn
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CONTRACTUAL FREEDOM
AND CONTRACTUAL
EQUITY IN MODERN
CONTRACTUAL LAW

TINATIN CHACHANIDZE
Doctor of Law,
Thilisi State University of Economic IssuesAssistant Professor

Contract is the means for satisfying individual wills. There is no defini-
tion of the Contract, that would be acceptable without arguing. However, all
legal systems agree that contract under any circumstances means that there
is agreement between the parties. No matter how isolated are the theories of
expression of will, the Common low still recognizes the contract is the result
of expressing the consented will of the parties. Accordingly, contractual free-
dom is the concept that has identical substance in number of legal systems’
doctrines. Nowadays, it became one of the major legal “means” for satisfy-
ing the interests of certain individuals. Market economy has shaped the mean-
ing of the contractual freedom in different perspective.

Modern contractual law pay special attention to the contractual equity.
Contractual freedom and contractual equity are already co-related topics. In
the presented Article, author reviews importance of the contractual equity
in the modern era, as well as outcomes of its implementation and the con-
cept of contractual equity. We consider that the contractual equity is of the
social nature and it very often depends on the distribution of the economic
resources within the parties. The Article also reviews negative factors effect-
ing the contractual equity. It analyzes general principles and norms of the
Civil Code of Georgia, including obligation of acting faithfully and what

kind of affect it may have on the contractual equity.
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Lo goobo, o639 3MbyMg@mmo bobsdsGmmmbawdo bogdgms wad-
393935690l LEYmymGomo FmBgbEoagdss. gb Lyzombgda, da-
000050, Mganmamegds bodmjomadm badmmgbm 3mogdbob
bogdgme a3obbgommdal dgbobgd gdmmgdgdom. oyd3e, yggme
330926280 3563350e 3633l 939330MRds YEbMYHo gerg-
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3530bs3, ®mEgLa 0an 3m339E89bE G0 oF oMal, sbgmo go@gam®anl Lagddgqdol gobbormgs-
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LobodsMmammmms LogMmedmMmabm gobbgemmdal gsbbsbdmgMmnbomgal, Lbgswsbbzs Loabgmadbo-
gmdn Lbgoobbas 3G0@gM0mdgdal 4o8myqbqdsd, bexymoasw dgbadmgdgmoas, 3g486sL obgmn Lo@se-
(300, OmEgbsz ghmo s 03039 LadmJomadm Laddg, ghmbs s 0339 MM, Lbgswsbbgs d39ybal
Lobodommmmb aobbgomMdIL @sg9398gdoGMb. sbgm dgdmbsggsedo, G mdds Mbws, Ly gombo Mbos
3mbBgbeogogb Bmam& s d3gybob dows, aby bLagHmsdmmobm 356mb3gdmmdao.

Gbo 39360960 8. 3. 56EMng3s vyomndgdlb dgbgmmadgdl 0d LogMmedmmabm bgemdg36im-
93930l dgbobgd, GmBemgdas 8mddgmgdl babsdsmmmmygdolb doge badmdsmadm babosmab bsgdgoms
356b0m3obmMdb ©s39330Mgdom. 3503 0go g38mymaxl 3o gammngdl. 8g(36ngMab sbFam, 3oMzgmo
3989amM00b bagHmnsdmEabm bgmdgzemmmgdqdalb dogaomamgdos: 1952 Bemol 10 donbol 3mbzqbz0s
BmgogMon bgbob mbogogszaalb dgbsbgd, Hmdgmoaz gbgds Lobsdsmmmms Jgxobgdob dgbabgd
Log8gmes badmgomadm aMmabroadosl; 1961 Bemalb & mg@madmab 3mbggb(30s sMebEnmbmmgsboms
©5(330b dgbabgd Lo gdggdbdyg asdmbsygbgdgma LadsGmmobs s 3m339@& a6 NMo MMasbmgdal dgbe-
bgd; 1956 Bemolb 19 Foabolb 3mbggbzns Losg@mImdamm EMabL3MOE M G30Mmgdal gowsdowgal
LogMedmEabm Fmeadoms 39dab dgbobgd s bbgs. bgmdgz@emgdoms dgmeyg 3o&gamoals Hosb-
3300 g3@mbeddmb J3996980b dGambgmoab 1968 Bemals 27 Lgdg8dmab 3mbggbz0s Ladmgemadm wo
bogogmm bogdgqdol asbbgommdal, 3o@obyzg@nmgdosms (36mdabs s smbEMmadol dgbobgd; 1988
Bemob 16 LgdBgddgmL, mMasbmdn oEgdymo 3mbzgbns bodmgjomodm o Logsgmm baddggddy
0M0obrng (3000, godm@ebomo LobodsMmmm aosbyzg@omgdgdal (36mdobs s sembEmmgdol dg-
Lobgd; 1992 bemob 20 3o6@0b dgoobbdgds bedgn®bam Laddosbmdal gobbm@(30gmmgdsbmeb s 303+
Jomgdmemo ©53980b gomabyzg@ob Bgbab dgbobgd; 1993 Bemal 22 056306, 306b 330 @ewydmemo @bor-b
33946980L 3mb396(3009, sbg3g, 1998 Bemab 6 oGl Jgoobbdgds Mmebsdgamdmmdab byzto J39969dals
Bgf0@mE0sdy LosMmdoGMmagm, bLadgm®mbgm s g3mbmBngmHo babsdsMmmmgdal gowsbyggdnmg-
3980L HBD0gHNmbEMmadal Babob dqbobad.?

03 3mb39b(30000356 MEIzME LN YPMoEmgdsl ndbabm@mgdl g. 6. muasbmbs s dMambgmol
3Mb39b(309d80, GmBmagdo(s bobosmegds sbsmmmanyfo bymobzggmgdoms s ghmbsomn 3Gab3039-
d0o. masbmb 3mb3q6(3008 a00dgmEs My, dombgmal 3mb3gb300b Hogo gdMmgdgda, sobYLES
»d30bggamo gogmmdal g3@m3qma sbmgnaznnb bgz®m d3gybgdlb Immal Igbedsdabo MBmagom-
3980l ImbgbFnggdalb Loznmbgdo.

00b0dbyem 3mbzgb(3098d0 gMmzbamo Lobsdsmmmgdal 3m839@gb300L godngzbol momgdals
3085@mbgdmem 60dbsw dgadmgds Ronmgamml bofmgms o M3nMmzgmabae, Im3sbabol bobma-
79090 d@aomo. maasbmb 3mb3g6(3008 dgLabndbago badsmmadmngn 3ommdgda 39Jdbs ggEma«-
mo Bg3M0-d3996900b g3mbmBogmmo ms6583MmImmdabomgnl, godagbs Mo, Ladmdsmadm s bo-
30946m 15439g3bg bobodsmmmmms oMabrndos Loabgmdbogmmsdm@mabm dobdBodom; @bEHNb-
39ym LobsBsFmmmm gosbyzg@omydgdol HMmogMmsmbimmads, swagboma bybgdolb s 3300;
330bmab, LobgmdBogmgdl ss30ms DgEdgd 0 mMIsrmmdgdo s Bobssmdmgamdgdo mgnznomnEn
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INTERNATIONAL
TREATIES IN THE INSTTTUTE
OF COGNIZANCE

IRMA MEREBASHVILI
D, Associated professor of IB Euro-Cancasian University

In the process of consideration of the cases of civil nature by the court
and evaluation of the effectiveness of the administration of justice, great
attention shall be granted not only to the issue of appropriate organization
by the state of the court institutions considering the cases, but also the com-
plete regulation of subordination of cases to be considered by a specific
court. These issues are basically regulated by the provisions of the civil pro-
cedural codes which are related to the cognizance of cases, although, in each
country certain problems arise in connection with the consideration of and
decision-making in civil cases including foreign elements. As known, apart
from domestic legislation these issues are, basically, regulated by the interna-
tional acts among the states.

It is absolutely possible that applying different criteria in different states
for the purpose of defining the international cognizance of courts may lead
to the situation when one and the same civil case at one and the same time
can be subordinated to the cognizance of courts of different states. In such
a case, by no means, this issue must be resolved under the domestic, as well
as international laws.

From the range of international acts in force in this sphere, the so called
Lugano Convention and Brussels Convention are undoubtedly worth great
attention. The conventions are characterized with identical aspiration and similar
principles. Lugano Convention, reiterating certain provisions of Brussels Con-
vention, defined more accurately the issues of organizing relevant relations

among the membet-states of European Free Trade Association (EFTA).



In accordance with the principles of international acts, legal acts of certain states provide detailed regulation
on the issues of selection of the court for the adjudication of disputes or jurisdiction. Among them we may name
procedural laws of our country as well. As regards the agreement on international competence, in Georgia this
issue is regulated by the Law of Georgia on International Private Law

It is worth mentioning that laws of certain European countries grant solid importance to the issue of agreeable
cognizance. And this is not a surprise, as in result of agreement, adopted decision defines international cognizance
of the relevant court and also affects the recognition and execution of the decision of a foreign court outside the
country of ruling. Relation of agreeable and extraordinary cognizance is also important, as the agreement of the
parties cannot change the extraordinary cognizance of relevant state in relation to the given case.

When examining the issue of court jurisdiction, significant place shall be undoubtedly granted to the defining
of competence over the consideration of cases of persons enjoying immunity. In the process of resolving contro-
versial issues in the mentioned relations, very often problems in need of reasonable and legal regulation arise. In
this direction, as clearly showed by the above discussed issues, international acts among the states may be of
invaluable assistance. Probably, beyond dispute is the necessity that it is time that Georgia takes measures to
become party to all those international conventions or treaties that generate real leverages in the area of interna-
tional cognizance of courts and therefore, are instrumental in timely and competent review of civil cases in the
courts.

The fact is that Georgia is not a party to many such international acts that would facilitate the development of
legal, as well as economic relations among the states. Georgia’s participation in such treaties, at this stage, would be
limited only to the CIS area, which is clearly not enough. I believe, from the presented work, it is easy to see that the
discussed Lugano Convention and Brussels Convention (of course, in parallel with other international acts) incoz-
porate significant leverages for the development of legal and economic relations among the states, which from my
point of view, shall be certainly used by Geozrgia. It is necessary to fully examine all those international treaties
and conventions in force in the area of civil procedures and ensure that Georgia becomes party to the mentioned
acts that will facilitate the flexibility of institutes and norms in the case of protecting the violated or disputed civil

rights by the court domestically, as well as internationally.
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SEMI-PRESIDENTTAL
MODEL OF GOVERNANCE
IN THE SCOPE OF
CONSTTITUTIONAL
REFORMS TAKING PLACE
IN GEORGIA

GIORGI TORDIA
LIM candidate of the University of Cologne

In the centuries-old history of Georgia the phase of constitutional sys-
tem does not constitute a long period, although the 90-ies of the twentieth
century and the first decade of the twenty-first century are distinguished
with dynamic social life activity, hence, diversity of constitutional rule. In as
few as 20 years our country lived in the conditions of Soviet, quasi-constitu-
tional, organic (according to 1921 Constitution) parliamentary, presidential
and semi-presidential regimes. This clearly is not a desirable but expected
event for the country that has gained independence, trying to escape Soviet
system and establish itself as a modern state. In 1995 Georgia adopted a new
Constitution, while in 2004 a large-scale constitutional reform was under-
taken. Afterwards the authorities and personally, the President of the coun-
try created a commission that would elaborate a new version of the Consti-
tution. The main goal of the State Constitutional Commission was: to achieve
the balance of power among the branches, to decrease the presidential power
and grant the President the function of an arbiter.

On the plenary session of July 19, 2010 the State Constitutional Com-
mission of Georgia adopted a constitutional draft law of Georgia on the
amendments and additions to the Constitution that has been submitted to
the Parliament. On the basis of brief comparison, this article discusses the
2004 constitutional reform in Georgia and the draft law adopted by the State
Constitutional Commission on the plenary session of July 19, 2010.

According to the draft law elaborated by the State Constitutional Com-

mission, the President is the supreme representative of the country in for-
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eign relations, the commander in chief of the armed forces and also performs the functions of an arbiter. The
president deploys its authority to dissolute the Parliament only in one case: when the Parliament is incapable of
forming the government.

The government of Geotgia will be the highest body of executive powet, which will administer domestic and
foreign policy of the state and will be accountable before the Patliament, while the President will have no authority
to dismiss the government and the dissolute the Parliament upon his/her personal initiative;

According to the draft law the role of the Parliament in the mechanism of running the country is enhanced.
The patliament is granted exclusive authority to elect the prime-minister and government. The Parliament is also

granted the authority to declare non-confidence to the government and dismiss it.
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THE CONCEPT OF
GOVERNANCE AND
RELATION OF PRIVATE
AND PUBLIC LAW IN THE
PROCESS OF
ADMINISTERING THE
GOVERNANCE

EKATERINE KARDAVA
D, Associated Professor of the University of Georgia

State is a complex entity. Its activities are diverse and different legal norms
lie at the basis of the tasks the state faces and the functions it performs. The
purpose of administrative law is to examine and organize legal relations among
the state bodies and the citizens that emerge in the process of governance.
Exactly to define what is the purpose of administrative law and to dwell into
the deep of the administrative law; it is necessary to first understand the
concept of governance and the process of governance. The purpose of the
present article is to explain to the reader the concept of governance and the
opportunities for the administration of governance. In addition, the article
portrays the administration of governance based on the examples of specific
cases of administrative bodies in their performance of public-legal and private-
legal activities. Stemming from the said-above, the article will help the students
and persons interested in administrative law to come to the particulars of the

process of governance during the private-legal and public-legal activities.
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REGARDING

THE APPLICATION OF
THE “GUIDELINES” WITHIN
THE ADMINISTRATION OF
JUSTICE

GIORGI TUMANISHVILI
Doctor of Law (Free University of Berlin), LM, Associated Professor of
the University of Georgia, Assistant Professor of Tbilisi Ivane Javakbishvili State University

It is already several years since the application of the guideline principles,
so called “guidelines” are introduced in the administration of justice in
Georgila. We see “Guidelines” on the problematic issues in the practice of
administrative law cases, civil and criminal law cases. This latter became the
subject of criticism from the side of scholars as well as practitioners. Critics
believe that “guidelines” take away judges’ discretion and restrains them from
the possibility to render decision based on internal belief. Therefore,
introduction and establishment of the practice to apply the “guidelines” equals
to infringement of the constitutional right of the judicial independence.

The presented work reviews the positive and negative sides of the
“Guidelines” elaborated by the Commission that studies the case law;,
generalizes it and issues these “guidelines” on the problematic issues in
administration of criminal cases in the courts. The main question author
tries to answer in the article is to what extent do the “guidelines” infringe the

level of independence of judges.
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ANALYZES ON

THE SPECIFICATION OF
THE NEW DISTRIBUTION
OF THE BURDEN OF
PROVE ACCORDING TO
THE CIVIL PROCEDURE
CODE OF GEORGIA

ILONA GAGUA
PHD Student of the Law Faculty of Tbilisi Ivane Javakhishvili Tbilisi State University

In the Seventh Cahpter of the Civil Procedure Code of Georgia we come
across the institutions that are new for civil proceedings, that are also different
from the other law suit tempaltes used for regulating protection of civil rights.
Seventh Chapter of the Civil Procedure Code of Georgia defines category
of cases and peculiarities of considering these cases in the court: family law,
administrative law; issues derived from state-legal affairs that are regulated by
the Administrative Procedure Code of Georgia as well as confiscation of the
following property and transferring to the state: racket property, high official,
criminal (thief in law) society, human trafficking, persons involved in drug
dissemination, ot convicts listed in the Article 194.3.”¢” of the Criminal
Procedure Code of Georgia, as well as peculiarities of the case consideration
on the personal information of persons convicted in carrying out prohibited
economic activities on the occupied territories of Georgia.

Through studying the practical examples of distributing the burden of
prove in the mentioned case proceedings, we will review its all sides and
problems of their matching with the procedural principles.

One of the main peculiarity for deliberating the cases raisen from family
— legal relations, unlike other categories of cases, is a wider application of

investigative principle. Dispositional and adversarial principles are applied



when considering the family legal cases and in parallel to these principles, due to their peculiarities investigative in
other workds, inquisitorial principles in also applied. Wen considering the cases of: racket property, high official,
criminal (thief in law) society, human trafficking, persons involved in drug dissemination, or convicts listed in the
Article 194.3.°¢” of the Criminal Procedure Code of Georgia and confiscation of their property and transferring
to the state, we deal with the new legal concept that is not common for Civil Procedural Legislation of Georgia —
its main peculiarity is unequal distribution of the burden of prove.

During the case proceedings regarding the personal information of the individuals convicted in carriying out
prohibited economic activities on the occupied territories, burden of prove is unequally distributed among the
patties. It means, that plaintiff, in his / her law suit, relies on the guiltiness of the respondent, howevert, is not
responsible to prove it — there is presumption of guiltiness of the respondent and the respondent needs to prove
the opposite. Here, it is sufficient for the plaintiff to base the strategy on failure of the respondent to fulfill the
responsibility.

Thus, we can state that we come across the non-traditional, not classical form of burden of prove. It represents

the mixed version.
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REASONS CAUSING
THE CRIME
CRIMINOLOGICAL
ASPECTS

MIKHEIL GABUNIA
Doctor of Law

The Article reviews criminological aspects of the reasons that cause the crime.
Given conclusions are based on the opinions of Georgian as well as foreign
scholars. The works of the Georgian and foreign lawyers and sociologists are
used as sources. The issue reviewed in the Article (causes) is important from
theoretical as well as practical importance, as it is practically impossible to
carry out social control on such negative occurrence as crime without studying

thoroughly its origin, casing factors and circumstances.
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936030 4870g0bo3gb o6 nmgmgds 09683mbsbamgmdswm. sbyg, Bsgsmoma, abdatgds 0d 3ofo-
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mdob Lobom. M86sdmMbobomgmdam o nmgmgds dsgsmoma®, @Ndnmnlb ednMgds. bagMabagmals
Lo gobaom LobedsMmmmb Lobbrob LadsGommab bogdgmes ool 1948 Bemals 15 056360l gowsby-
3980mgd0m, 05658mbsbomgm o6 0d6s (36mdama 3ofn, HMmIgmdsg obsdommal sanmbg bosl-
b Jmmogdlb s gobbsbmgMmo gomomb bogebn@om ©smsbbdms, Mm3 o6 88 gbws bsm@L ©s
o6 3908 9mdnbgdms badsMmomead(30390L 03l dgbobgd. Lo zobagom abLEGSb(300L BngM da(398mn
bogddg 3gbyws 08ab baggndggmby, H™3 oMb o6 Rommgbos sMobsnmo 3mboGommn J8gwgdgdo ©s3-
badaggoms obobdemgdmaem, s NBmd8gmdom bgmdgbymds 3obmbaoo dgudmgdgmos. s3sbmobsgy,
03 Bgbnob 3Mad@n3odn ool godmbs jmabgda(s. bdoMew, Mmebsdmbabamgwm doRbgzosm oo, Gim-
dgmbo 96 Rommgbos Mo0dg 8@ oMo §8gmgds, dogmad 3onb(z gabsbmmzogms gobsgoibo Jigge.
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5990006 303m30bsty, 3G54Gn3od0 godmaygmas bada bobol J3939, Gm3maday dgodmgds (36mdoem
0469L 08658mbsbomgmdaw: 1. god@mdMngsm 30 maz30b0 Mmeboabbfmgdam odqbgdl 96 gbogmem-
aom@o 3bsMb Mgl s8bEMmgdgmb (boygotgmo gbbmgds dobo LogzsMmol mEGLyEmmdalb dgby-
3989L); 2. @sbsdonmoal Rowgbodwyg 30fn s3bEHMmgdgmb Mmebbdwgds 30l Rogbodyg (Lodogmlb
0bb3gd@mo ,ozomb bydogh® s8LHMmgdmol mommomn® Jdgwgdgddyg); 3. 3060 MdmJdgommss,
o3 3Omagbommo 96 09653 dmdMngn damdsmgmdomsb 3sdmBrnbsMy, 3omEgdnmo nym
5 dggdemm 3oy bgmo dggdams obsdagmgdmngn J3gmgdabsmgal (3memaznab 0396@0 gmmamo-
Mo 9300908 dobo 3memgaal dog® JuGmdal Rogbol Ko@)

M8mg3gmdom 08b688mbsbamgmdal (36mdab Lo jombol goabsbygg@om babsdsmommm 3Mmsg@ngs
a03mgo@s Lobbmol LsdsMomol md@Mabowsb, Mmdgmaz om(omgdmom Lo Mgmal
M3 Jdgomdsl 08 dgdmbggzed0, BmEs 3oL Jobmbom gzomgdmms omy339md ebadommgdasgn
4890939, dggdemm dg9BRgMgdabs s3LEMgdgemn dmmmb, as3bmdngMgdymo 3Jmbos, Gm3 o3
1 3960b369m3s @onbym asbbMb30L gobbmE(309mgds 96 obemmagl ImBsgzemdo snbygdwms 8ob.?

©obsdogmob dg8mga 3o6bmM30gmgdamo §85wgdgdon, bagMmobggomal bobbmob Lsdsmmom &
00308 35653mMbobamgmdo, mmbrs(z 3060 bbgol sbsdommgdfng 48qwgdsl dgmgmommgl. d5ds-
Loy, obaMgds ob bymdgbymds Mbos 0dbgl odnMgdmmoa dmbsddowgdsm LEswnsdy, 8309~
mdabab 86 ©65dommadtingn J3gmgdal gobbm@m(309mgdobsb. 83 bybl sbsdegmgdmangn Jdgwg-
3960006 g98mInbofyg, 8d3L go8mbsgmaba. LabsdsMmmm 3Mod@n e obgsmom mzmab obgo s-
badogmadmog Jdgmgdsbsg, ®mImab eMmmbsg Babsbbam dgdnmgdamoa mobbdmds aobjmomzbarmas
5653590l gobsswgomgdmom (83@m3mdamom @ommugds 0s365ds30b gobedzgzew). 1915 Bemo-
56, 6065Lbo6 dg30Mgdgmmn sGOMZs S8MY 30 dgmmn Mmoo gobms. sbgmo doamds Ladys-
mgdsl ndmgge ©a0bogmb Igsmzgmgdo 08 dgdmbggzedo(s, Mmzs s3bEMmgdgmo M08y 80dgboom
o6 9939800900698 Lobbmablbodommmgdmog 3obybabdggdemmdab.

LLg 93%. 2, 8qb. 121-7-b M36ob3ow, M8658mMBIBam gl mebsdMmgds doMn, Mmdgmoa(z baRayd-
M00m, 5306985000, 39dsMom, Immbmazboom, bodbobnMgdMmnzn MYRmydsdmbomadol dmGmE o
353mygbgdoo sbmbl @sbsdagmoal 3Mmam(30Mgdalb b ndmygzs 3mdebgdsel daob Rsbowabow. s8g3s-
o, 653Jgbgdmmds (0bbEngsBomb) dgadmgds asbbm&(30gmmgl Mo gm@doo: dMmgmgsznob
aboo o6 dMdabgdoom.

3MmM3m3d(300 0003900 M3b3dmMbsbomgmdem Fbmmmm Ladn oMMl sE®Lgdmdabsl: 3oMggmo,
3ol gobbm& (309mgdel ¢bos sbmogl ab badmemgdgdo, Gmdmgdas domnmgdygmos bby 121-7 dqb-
mdo (boRndMgdo, gamo © 5.9), 5b 03 Lodgemgdgdom, MMImgdas obabgmgdmmos (s30Mgdy,
dngos, Immbmabs s 9.9). dbgegbo Jdggdgdalb 0obsdmbabomgmdam smnsmgdabsmgzal bsjdsmabos
Rodmmgmomo gocq3mgdgdowsb gMo-gma, oydse, bdofow Labodommm ssb@nmgdl dsm
9O0mdmomdsl. babsdsMmmm 36od@03odn 3Mmgmgsnsm 0gbs doRbgmmo bagzatemal J8gwmgds,
g 30baob emELYMgdnm Jomb sanmnobgdos sdmMEB0bLY3b o 330Mgdmes do@gfn-
S0 ©dBBoMYdSL MEBLb3MboL dgdmbzgzedo s gdymdMgdmes, Hm3 xomab dgdmbggzeda dosGm-
398005.7 3gmGg 3060b Fgamm0s65ds @obadommadozo J85mqd0b Robomgbom bbgs badyomgdgdoom
ob Lbgs aomgdmydgddn, 3Mmzmys30em 56 nmgemgds (bbg 8mbema 121-7).

3gmg, Maban 0m@mab@gdo cgmnsb, Hm3 3Mmgm 30 3030 Mbos odgbgdoglh obsds-
Mmgdc0g0o §dggdol Rogbobs3gb s dndsmmmmoa bos nygmb @dnsmme 3LEHMmgdgmdg ©s
ofs Lbgs 30Mgdby.
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393y, 3OM3M 353098 Ybs 3sdmnmmb dgmaan. dogbg dgmgagdal sGeMbadmdnbal, 86 b s
3(3gmmdobab, dmagem god@b 9o o3l sanmo ©s gb 6ndbsogl, Hm3 56 0gbgds 0obsdmbsbagg-
M5 (3.

83sbmabogg, Dmang@®mn Lobbmobbsdsmmmgdago bmm3gdo sbgm 3Mmgm3s(309L 800Rbg3L wo-
M 300909 gmod@om, MmIgmocg bbg-ob 121-7 qbmolb 306mdgdL o6 sbemaglh. sbgom wgmog-
8g0b 8093990136906 Fogomoma®, 30Ms30M0 3MM3m o308 MMBgmndy @ebsdommal Rogbobs, Gm-
3gmbo 0030mabbobgdl LogMsbggomob Lobbemob LadsGmmob 3mogdbob Bogba IV, moga ,mome@o
5 dob@ogn”. aboogbds 9mgbndbogm, MmB bagydotns 3Gimz039(300dg, MMdgmba(y o6 30dmmbizgzos
80369 dgmgagdo 38LEYmadmal bgdabogsb ©sdmaznmgdgmn 80bgbgdol gsdm, g. 0. dgndoas®
3mgm3o305dg. sbgmo @gmod@ob Bawgbob bgmbgdlb dmEnl sbsbgmgdmmos bgasgmgbolb dmbog-
bo ob domommdoma Jdg0gdgda, HMImgdLa bLL dmaswo babomo 3Gmgm o300l bgMbadsw o6
0mngoabbnbgdb.

bdoMo, 3MM3M3d(3090 0m3gds nbgmn ,6o]gbgds(s, Hmdgmoa(s FndsGmyymas gobmbsbmg®gm
306ms ganydy. 53ob ogsmomaw dgagadmas Imgn@obmm 3GMmgm 3309, Mm3mobogabsg dobabob-
3390mmds 30bbobmgMemoas bbg 223-14 dgbmoom. boda Brmoo 3o@0dMmdoms s gaModom nbxgds
0Ly 3GMENJBGgd0l, bogmgdobs ©s 3gommgdol 3MM3sgsbms 86 Mg 3medamgds, Hmdmagdas Mg-
3mMB89b0Mgdamons, MHmam®(3 mz300333mgemdal Rsbswgbo Ladmamgdgda. asbeggdos, ®m3 dmyg-
dnem dgdmbsggzedn, 50bndbyyem LadogmgdgdDy nbgmmds30ob o6 3yoglb 3mb Mg Mo sMgLsgo.
Bobosmdgmg dgdmbzgzeda, 3obmbobdggdbmmds omagds bbgs LbadsMmammammgggobamgal, Mm-
3gmbaz nmgomabbobgdl LLy 223-13 3ybemo.

36mgm 3o (3000 dgndmgds Rsomzammb sgMgmgg ob §dggdgda, Hmdmgddss o6 asdmomgl dg-
3580bo dgogan. bggoom 339 gobomdMigm Lobgmdbogmb babssmdwga dadsmome ©sbsdommams
3Omgm 3300, MmIgmoi megabo s@bom nmgmgds dgndoastam. gb gbgds Mog Lbgs @ebsdoy-
93603 §8ggdgdL, dogomomsw, Badgbgds badzm@ommo badmemgdgdalb dmbdsmgdabs 396, Hm-
393 9939909856 gds @obLxoMbal Lobombm xebwo330L 3mwgdLbol dqb. L. 630. gobboemyeman
»358mbs 3mobo Bgbgdomsb® 360d3bgmmzgabo moz0bgdaMgdss, MmB 3sbybobdagdemmds sbgma dm-
30M39(300b0030L Eagds, HMamE (3 @sdmYy3aEgdgma bodsmammammgggobomgal s 3ofn o3bmds
3ol 03LOYEgdma.

36mgm 3o (3000856 gobbbgaggdom, d61dsbgdol Bn(393s 30l 53LHYmgdmabsmgol sy zomgdgma
3mba(399930L boMoagbs @obsdonmadmngn ddgmgdal gobbobmzngmgdmo. dm 393 dgdmbgg-
3090 56 oMol domms@ebgds, Mm3gmo adsbobosmgdgmos 3Mmgm 3s300obasmgal. s8sbmebsgy,
20603mbobomal 3obnbobdagdmmdal s¢yomgdgmn doMmdss, Gmd dabo domnmgdgdo s 0bLE -
930900 309myqbgdmm 0gbs obsdommal Rogbabob.

Lobodsmmmm 36ogB03d Fogbogh 36dobgdsl 03 qdMomm (36mdgdobogsb, Hmdgmos dm3mggda s
o6 9939800905698 LobbEablbodoMmmgdMog 3sLybobdggdmmdab. md(3s, 3oMggmabes s dgmEals
3580%368 domnab Mommos. 3Mog@ngodn ngm dgdmbzgzgdo, Mm e dgdamaddn 8bbggMm3mbg Bomy-
o dmbos(398980 3gx30bgdam 0dbs, Mmam® (3 as(398mo 66dobgds. 1966 bgmb, asbodommes
dmdomadg, Gm3gemds(z 3gmeg 306b obs, Mmd domn bagHom bo3bmda ,3oMans dbmmme bobogg-
omme”. gb Bomgzedn smosmgdam ndbs 30debgdal 8n(393s0 @aboMmamygdamabamgal bogmbeoab
3mbab3dmdog. babsdsGommmb 3ng 835 019y 08 dg@ymdnbgdal ,dMamm (36mdaw bomoaqgbob® semas-
6905 03300005, oG gMsGmEmsdn Bogsrmamab babom 8m@sbaemas Fbmmmm gMmn — dMsmugdymas
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30bm3zob abdmem dgz0mbzodg @3obbs megal LoyzeMgmb, Gm3 ol dgydmos 3¢ eol Imdems
0bgd00om. babsdsMmmmmd (36m, Hm3 88 dgdmbzgzedn ,odmmgds® n8wgbsw Dmasmn s gsbnbsbmg-
Mgmo babosmob agm, Gm3 gb god@o bogoGms Rsomgommb ,mdGemm (36mdol BoMoagbowm®.

20603mbsbomamdals BmGomeGn gmgdg6@nb dggobgdabsl, gmebammo wmd@®mnbalb sdmbogs-
0d, Hm3 05653mbsBamgmds bos ngmb go36mdngFmgdamo dmbsbomgmds ©sbsdsnmgdfngo Jdg-
0900l Rogbsdn. gb 493m3nbomgmdl 3mogdbowsb (86%. 1, dnbema 121-7), baws g Ladamos ,dga-
bgdmmmdabyg” (sciemment) s 08sgg Bbrol 8gmeg 93bs (300056, bawaz bLoydamos bsd]gbgdmm-
35bg, Bm3gmog 9Mab Ibmemme dgabgdama sd@o. 3060l dMemgnmmdol owggbs dMomogdals
dbomgl s 8mbadsmmmgl gyMbmds. s3sbmabsgyg, 3Mo9@03s 05653mbsbamgmdal smastgdl Hm-
am® 3 356bMsb, 0bg gon@Gobomgdbmmbdoo ©sbsdemmgdmog Jdgwgdadn. 33 bazMn, MmBgema(s odg-
BgdL ddmmemb googamdgdama Lofdotnm bamobs 396, Mol Jgmggemas BaMomogds Bqbom dmboas-
ey, 003mgds M3bsdmbsbormgm. 88sbmabsgy, baggMsbggomal b gobaznm babsdsGommm gomsbygg-
B0egdsdn 03gmEMgdl gm@mInmsl, Gmdgmoacg RsbgGamas 1934 Brmob 14 0g393360L Lobbeal bod-
3goms 3omo@ob gosbyzg@omygdsdo: ,dmamdatgmds (0s658mbabarmgmds, LLg b, 59, 60; 1810 b.)
3@dMgdL Dmasw babosmb s aodmaygbgds yzgms ebsdommmab s 3o3d0Mgdom o dom dmMab,
3093Mmbomadmmdoma ©sbsdommol Hmbas®.

LobbmmobbedsmmmgdMogo EmJGMabs sbggg, 6mMAL Mebsdmbobomygmdall dgbadmgdemmdsl
3093M0bomgdmmdom ©gmngddgddn. g&Mobaa 3g(36096-09Mab@gdn mzemnsb, Hm3 Bobsbbse dg-
®3bb3gds 306gdabs Mendg Ladnd J3935bg, BMIgmag LobEHyegdo Im3gegh gFc-gFo Fomasbl, mEn-
39L 3obmbobdagdemmdal bogmdzgmb admggs, Medmgbowas MMngzg 3(36mMdngMgdes, Bmd Mab3os-
©646. 335Lm56537, PMJEM06530 50bnd6Ymas, Bm3 Im (393 dgdmbgggzeda, o6 momb dogdstomo
®5658mbsboemgmdal (3m©bsl, Medwgbowass gb 30Mgdo (36mdoma Mbos 0696 0obssdbEHMmgdmy-
35 O 36Md M5653mMbsbomggdem. 8gmmg do6ab dMamo (8gDo30 Dy Im@oboem dogsmomdn) 9Mbydnls
©obsdommgdMogn J89mgdab d93smaqbgem doMomem Bobsbnamgdmgdl, 8808 m3 ngo abgmagy cmsbe-
33LEYmMadgmns, MHmam(z 30390, MLy (3 LobodsGmmm 3Modd03s babommmdmng 538 30(3g0L. by
3530m0050, §qq603Gom gogdotmsgn ba@gofmm 3obgobals dgbs 3nmmg (36mdom 0gbs goato-
bomgdmmboo ©sbsdommal m8bs58LAHMmMadmom ©d 3G 036sdmbsbamgm, dobo 6533HMIEmal
3ng6 dgbady 306l Lombmob bgmymaabsmgab. Lbgs dgdmbzgzedn, mebosdbExmadmeswm ndbs (36m-
doemo 3demmo, Hmdgemdsg 8gamdaml, Am3gebsz o6 3mbos dofmmzgal Mumagds, gomabzs s3@m-
3obgobo, Meds(3 godmabgos s@sdnsbms dbbggG3ma.

Lobedamomm 30598035380 56568 3emgd 3MmMdmadsGMns Mbs8mbobaral 48gwgdal 338mmaggn-
39(300bmsb s 393306 9dma bs jomba s3LENMMadmab 9db3gLob G™L. Mebsdmbabamgmdab o439~
LeEYEmo MgME0L 056803 30 aodmyqbgdsl dngysgeto 0gsdwy, Mm3 s3bEGMmadmal gdbzgbo
obadommam dggMa(3bgds mobsdmbaborgba(s. dod(330L God@gdmsob s 303d0Mgdom, gFaban dmbs-
oM gg60 05653mMbobnmggdl dMemb ©gdwbgb nbgom ©sds3dodgdgm aofgdmadgddy, MHmamta(zos:
RANGFYOMs, b gbo nbbEHNBg6Egdal go8mygbgds, bazbmzgmgdgmda dgmbggs, HmBgmos dgbabg-
353 9O (3 0(3M©b76 M65dmMbobnemqqdds s 563 3JMbosm gsbDMbymoa. 835bmsb ©s3ogdatgdom,
BM3ban Bmbadsmmmyggdo s@aqbgb s8LbHmmgdmob gdbzgbob dgdwga Led dgdmbgggab: 1. s8Ley-
mgdgmo sbm®30gmgdl sdbmemm@ o bbgs §8gmgdab, 3oy nggadgdmms ©s Bamdmmagboemo
3Jmbom 5658mbsbomggdl; 2. 48gmgds dabn gobbm@(z0gmadobsl goMoymes nbgomo go@gdm-
93980b g58m, MmBmgda(z Mmegma30Mzggmom 56 agm gomgamabbnbgdamo s o6 dgodmgdmes (56m-
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doemo gmgoemoygm mabodmbobomabomgol; 3. ms653mbobamgl ozl aobnbodmgmamo gobdbmsbgs oo
3bsss dogygPogb s3bEnmgdmab d8gwgdsb.

LoggFobggmall LabsdoGmmm 3GMod@niol 139308 3mbazns, MMl Mebobdows Ibmmme
30639 dg3mbg93030 Mebodmbobomol 3sbybolbdagdmmds 3L madmal 94bzgbobsmgal godm-
Mobamos. obs@mBgb dgdmbggz9ddn, ngo LM 3obmbobdggdmmdsl 530LMgdL 05653mbsbamgl
83LAMEgdmal Foge gobbm® (309madem 439gdsdan, 3odnbs(z 30, 09 ababo ®obsdmMBBargl mda-
0d&9HoR 399Ma3bgde.

LoggMobggooal bsgabagnm LobsdsMmommmb babbmob badsGmmab bogdgms doms@ed, 1947 Bemals
31 ©9399360b goobyzg@omgdsdo dmsgdym bsgombmab s 3933069800 doymoms 3gdmgan: ,ma-
60dmbsboemyd Mbws gsnmgzgamabbnbmb yzgmes 8s335moganmgdgmoa asfgdmgds, Mmdgmocs dgod-
mgds IM3y3gL Roggnd@gdmm sbsdagmb, yzgmes gotgdmgds, Mmdmagda(s dgadmgds 3oL mab sbem-
gb“. gb Bgbo dmgdgmns, dgbedsedabewm, 398mnygbgds emgbomgmdom s 3M(39mEgds asbybabdmg-
Mo g56DMob3000 05658mbabamgmdabab.

Lobbeab baBsmmmob @md@Mmnbsda sbggg nogmgds, Mma o bbgamds Bagnd@mgdambes s god-
BmdMngo0 Rogbom obsdomml dmMal gbgds obsdonmgdmogzo Jdgwmgdolb doMomawm dqdsagbym
99396@ 0L, 03653mbobaemg o6 0bggds 58LEMEdmmal JogH Rogboemn 48qwgdobomagal. o Lbgs-
mds gbgds ©sbsdommgdfngn 485wgdab dbmmme (30m3gnm gocMgdmygdgdl, dsgsmoma, sdsdda-
3939, 08608mbsboemy gd399gdemgds 3oLmbnb8agdmmdsl 8833060 J85m0qdobomagal.”

30093 900 3MmMdmgds m8658mbsbommgms B0 @ebsdammbg bgdsymaummdoom bgmal scgdsb-
06 060l 8393306 9dmo. BEebama 306mb3gdmmdom o nbxgds, Bogomomsw, ob 3063 o-
bodommal Rsbowgbow da393mem badnemgdqgdl dgdwmaa Rsd8mammdgsl s dgdwgada o gbdotigds
83bEMmgdgmb 8obo aobbMsbzob gobbm@(z0gmgdsdn. dosMmamos, 3sbbobdggdmmds gzobmgds
dbmemme 8@ omco J8g0qdab go6bmm30gemgdol dgdmbggzeda s 56 MBmddgomdabol. 3063ds mbros
355390mb gzgmoggo, Msms ©dbsdommgdfngn dgogan > amaqb.

LogMabagmol dmgdgo babbemol bedsGmnmob 3megdbom Mbsdmbsbowmyg abgzg gd39dgdatgds
obROEMAL, Bmam (3 s3bEMmgdgmo. 535bmdb, 3obmbo o abomsogl 3sbybabdggdmmmdals dgdbyy-
3 dgdob 96 g5835(369d0L (39 3gmmo Mdb38mbsbarmabsmgol dom Bogm dgbMmgdaem Hmmgdosb
©d393d069d00.

®5658mbsboemgmdab dgbBagmnl dgbobgd mgmMns g398mB8rnbsmgmdl obo mEmn 360b 3030086 —
»J§890980L godmmgds” s ,Lobrgmob asdmmads®. sbomds Lobbeol LodsMommol 3mogdLds
dgmg 3M0b303Dg Moo mgges. o6 dgodmygds g3obomdmmm babggmol godmmgdsby, dsgsmoms,
03 dg3mbggz9do, Hmge 38bEMMmgdgmo onEoEogmo 30M0s, Modegbsws (s 83 3965L3bgmabomgals
Lobbeob bedsGnmob 3mEgdbdo gomzamabbabgdymoas b3gonoznma Labggmob Labggdo, HmImg-
d0(3 360630330 o6 dgodmgds a960dbmo Gobagnm 3065dL (nmGomammo doMal o 3g0ms 308 @
0.9.).

LagmMabagomal Lobbemal badsmmamdn Mebs8mbsbamgmdals abbG oG 0b gobbamgabomsb ws jog-
docgdom bogoGms Gedwgbadg bo@yzom dgzgbmo abgo L3gEEGNIYH 0BLEGNGYEL, BmamMoages
bbgoms 489w0gdgddy 3obmbabdggdmmds. sbgmo 3obmbgbdagdmmds bomdmowmggbl Ladmjomsdm-
LodaMomgdcog 0bbBOGMEL s 3sbybobdggdmmds g30bMgdsc 3dmdmgdl Boma sMdLEMmBmm-
3960 d30mgdal Jog& aobbmE(309mgdmm 48909398y, 009 93 §3900989385 353mabz0gL Dasba (bogg-
obggomol badmgsmosgm Ladsmmmob 3mwgdbo, 3qb. 1384). Lobbemal bsdsMmsmdn gsbbbgszgdoom
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Lodmgomagm LadoMmmabogsb dmJdgadl oo 3sbyboldggdmmdal 3Gb3030, b4 Mmocmmgema
3obgbl 9393 dob BngM gobbm@z0gmgdaemo J8gmgdobamgal (Lbg dgb. 121-1).

330bmobogyg, bogMebagmol Lobbmal Lodsmsemo DrgMNm GoMamgddo 1dzqdL Lobbemobbes-
oMo gdmogn 3abmbobdagdemmdal dgbodmgdmmdsl gMmo oMol ©sbsdsymgdfngo J8gwgda-
bomgob, Hm3gma(z Lobsdgargda Lbzs 3oMal BngFmss Rewgboema. sbgor dgdmbzg39dDgs Laydatma
gebaym LadoMmamdo bbgobo J35gdg60L babbmobbadoMmmgdfng 3obybabdaggdmmdsby
(responsabilité penal du fait d’autrui). sbaemo bobbmob bodofmmal 3mgdLob domgdom gb abbE GG,
Amdgmboz BGebamma Bocdmdagmmds o3l o a0dgsfigdymos bbgs LobgmdBogmms Ladstm-
93603 bob@g8gddo, dogsmoms, nbaemalida (vicarious liability), Ma3 bgdmo domomgdamo Lobb-
mabbodsGmnmgdMogo 3606(3035800056 g83mbsmobns. smbabadbsgos, Gm3 bmangMmo ogmab@o
od 396 bgoglb 3nGewa 3oLbabdagdemmdol 3Gnb(3030l eMM3q30L, Medwgbswas nbnbo mgmnsb,
M8 ,35Lgbobdggdmmds bbgobo J8ggdobsmgal Bamdmawagbl, bobsdwgomygdo doMmaw dMomb,
500300 30635 ssMmg0s Bggdbgrzgmmdol 3mgamgmds s3bEMmgdmal sbsdsnmagdmosg Jdgwoa-
35y, obws gb 30Mn megem BsM8mamaqbl @ebsdaymadmogo J87mgd0lb nfnd s8LHMmgdgmb*® 4. o.
Rowolb @obsdonmgdMog 48gwgdol dgbedg doMol 89dggmdoom, Mm3gmag bobsdwgnmgdo Mwsobs-
doggemma.

83 0bbB @G0l 860d36gmmdes, Gm3 dobo dgdggmdom Lagmebagmal Labbemal LsdsGomsrdo
03b790s batiggbo, HmIgmaz bmgswoa Bgboo 9dmJdgmdal obgal bgdsel o6 admggs. 3560L369mn
9939800905698 Lobbemal bLadsGomal 3abybobdggdmmdal bmmme 85dnb, Mm3d 396mMb3wgdgemo
30608306 000350LB0bgdL 53sb.

bbgobo 43gmgdabomgal 3abmbobdagdemmdal nbbGad M@ admggs bodmomgdsb obgma MdmJdg-
©mdob @abgobsol, HmBgmaz b3gnsmyMam sMds smJdmmn bmds@onmbsdsmommgdmng o4& do.
Lodndamb 8083930, Jogomoma®, dgadmgds 0LKML obsdommabamzgal, Mmegbs o6 sbmE30-
9 9db 35LDg s 3oLEGdME JMBGOHMEMLS s DgEsdbgoggmmdal 3ol ©od398gdsMgdado dymaqd-
by, 96 06 bgdm4390090L Bom ngF Rogboem absdammadmosg §8900969dby, 034y 3061gdmsb dodstog-
3530 bymddmzgebgmo sbm&(309mgdl Lobgmobagmgdm qamgdsdmbomgdsl, 86 Hmame (3 gMsbaon
0®0bGgdo 88dmdgb, ngn oMol Jomon J3ggdgdob ,a568b@G0”. LobsdsGmmm 3Msd@niodn ngm dgdmb-
393900, HM (30 0Foagmn 3060l gq96gMemao oM gd@mcn, Mmdgmaz Gemdes dMeg Jmbgdsl,
35bs8sMmmgdmmo 0d6s bosabbm bLocgdmb@m Ladmdomgdabomgol, HmMIgmds(3 aodmabgos Bogby
dgwgagdo, dogbgmogo 0dabs, GmI gb Lodndom ozsmadyma 3dmbosm dob L3gzoomab@gdl,
OmImgddo3 96 3900mboboobogMom dgobimmgl msgosbmn dmgomgmdgda.b «mddsgn Jmbgdol
39Lo3mmEggda sbgag, 3obybl 939396 oo ogH odoMeggdama 8dgdal Imgemgmdgdol eMmaa-
30b dgdmbggzedn. o) sbgmBs OM393903s 353MnbB300 5d3056ms KOBIMMgEmMal sbnsbgds
ob bbgaagato 80369 3gmgagda, badmdsmb 8nd(3939d0 3obnbl sg5d96, Bmame (3 dmemm s8LEMmgb-
mgdo. 53 3gbsgmomtgms asbbxs gudbgds dom dMomammmdsl, 306500056 56 aobobmMzngmgl
ondg ©d30LbMgdmmo 3MbGGHmea.

bbgomes §850093q8%g 3obmbolbdagdemmds gomgamobbabgdymas bbgs dgdmbggszgdda(s. dogsmo-
o5, Logbom 3mEgdLbob mebablow (50%. 1 8qb. L. 21-1), LoGMObLIMOEG™ Lodgemgdgdals dgbe-
3aoegb g30LMgds 3abybobdagdmmds @gmoagd@onbomgal, GmIgmoa s ogdamgdamos bopgmdab
Babob oMmg930Lmb, mAL-dogmMmmo aocmqgdmgdqgdol dgdmbizgzgdal gedm madoom, Hmdgmos
538303900 96 dmbs(393980b Batmagbs Lobsdwmgamgda bLadsMmommsdmmaggo 3bEMmgdmab
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dgbobgd 930LMgdsm doo. Bogomamals babom dgadmagds Imzga@obmm sbygsg, 08 ogMoammo 306 9d0l
Lobbeablbsdsmmygdmogo 3obmbobdggdemds, GmImgdag Jsmn MmEasbmgdobs s Bamdmsmagb-
mgdob 80gc Rogboma obsdsymgdfngn Jdgmgdobomgal 3abybl saqdgb (LL3 Igb. 121-2).

20603mbsbomgmdall ;mgembsbMabom, bgmddmzsbgmagdals, dgbs gnm®gqgdol, bodmdomlb d0d3g-
dobo s bbgs 3oMms J87w0gdgdo, GmBmgdbss dgadmagds LobbmabbadsGmmgdmanga 3abebobdaqd-
mmds ©3930LOmm bbgsms J87w0gdgdabsmgal 3Mod@n3od0 bbgemabbgeazemem 33smognnmmgds.
960 d98mbzq35d0, LobdsMmmm sbgm 30MgdL dmneMmgdos MebssdbEmadmgdo, bbgs dgdmb-
393990 — 8b53mbsbomyggds. dmgnm begombmsb ©s393d0Mgdoom babsdsmommm 3@msgd@ngs beg-
domE bnbssmBogamdmngns. s35bmsbagyg, smnaMgdamos, HmB magobo Ngmydsdmbomgdol 6s6oemals
bgmdzgomobsmgol goms(399s bymddmgebgmb smegabagmgdl 3sbmbaldggdmmdbobegsb. 3sbybab-
3390mmds o6 a9ds 08 dgdmbggzedas, o9y Jomnmgdemo 30Mgdo 833039096, Mm3 bbgs 3oGab
80g® Rogboem ©gmod@dn Boma oMsmn dMsmanmmds (3ongmombomgdmmdomsz 3o) bogbgdoom
aodmmazbyymos.

©565359mdn n363dmbsBamgmds n@osmnab Labbmab LsdsGamab 3mEgJLab Jabgozom

0@omoal bobbmab badsGmmab 3megdLbo, gobbbgeggdoo LadsMmgzgmmb Laobbmab Lodstmmals
3m©ggLobagsb, 36 dgo3o3L 05653mbsBomgmdol (36980b gobbsDmgMadal, gmEmEgdls s Mmebsdm-
baBogmal Labggdb. Mbsdmbaboemgms 3obmbobdggdmmdal by gnmbol gowsbyzg@edy o@omon® bobb-
mab badsmmamdn 360d3b6gmmzgabo gogmgbs dmobmnbs Msb58mMbBsbarmgmdolb gMobammas sgzgbm-
Gmdds mgm@0sd. o@omoals bLobbral bsdsGomab 3mogdbob 110-9 3gbemdo domomgdymos, Gm3
»OMEqLs(3 M0dgbndg 3060 Bmbsbomgmdl gMmbs ©s 03039 653smob Rowgbsdn, mnmmgmman
3omgab0 08LobmEgdL babxgmb 88 absdommabsmgab®. 883300, 56 brgds smo agmegs 3L -
mgdmo, sdbdoMmgo s 653Jgdgdmoem. oydze, Lobbmal LodsMmmal 3mwgdbol 117-g9 dnbmdan
50603b9m0s, HM3 3063mgdal 86 @edbsdsgnl 30Mm3b9d0l, 8bms 58653539Ld s sbsMsmgdmml
3ol gEmogmomdgdal gsmgzgsmabbobgdom — Hm3gmndg 08688mbsbomgbmsb dodsmmgdgda n(33-
mgds LobbEob LodsMmommommggzabsmagal 3gomogazezns, bbgs ygzgme msbsdmbobarmgl 30, 3oby-
bobdagdmmds ©og30bEMgdem 83 LobbmobbsdsmmmgdMago sMm3q30bamazolb. gb dpamdsmgmds
358mbsBo3L 03658mbabamgms ImEal sdzgbmEmm 3033060,

0@omoolb Lobbmob LsdsMomob 3megdbo dz93L Mebsdmbobamamdals asnaMmmbomgdmmdom
Rowgboem @obodonmdo. bl gmegdbol 113-9 3gbma g309649dbL: ,a09xGmnbomgdmmdom ©obsds-
medo, Mmegbs dggan 398mobz0s Medwgbndy oMol MEMmogHoddgwgdsd, mommgmmo dsmasbo
993987356905 @sbgel ndal Bnbgogom, Mo asmgamabbnbgdmmos dm353mma sbsdomabom-
300%. 0dg30600m, 6530LdogHn oG, MMMl J8gwgdoz FodgbmdMag 393d06dn nym gaoPGomba-
mgdmmdom @ebsdagmol Rs8wgbo bmdngd@nb Jdgmgdsbmab, gdzgdmgdemgds 3sbmbaldggdmmmdal
33LOMEgdmals MobsdMac.

0@omoolb Lobbmob Lodsmmal 3mwgdbob 111-5 dgbmo asbbsbdmgMagL 3obybalbdagdmmdsl
dgommdomo s3bEMmgdmmdal M. ogsmoms, Mmmgbsi 3o gsdmaygbgdl bobbmob bLo-
ool obsdommoab Robogbo dgn@ssbow 300, HmMIgmbess oM 339mmo go6dmgdgdal aodm
o6 dgodmgds g 30LEML LobbemabbadsMommgdmogo 3sbybaobdagdmmds — 3sLybobdaqgdmmds mzam
3ol ggobmgds. 88sbmsbagg bLobggmo 0DMEyds.
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0@omoob Lobbemob LadsGmmol 3mgdbo ebsdsmmdn 08bsdmbsbomgmdal ™ML amgsmab-
b0bgdl Mog ©0303dndgdgem s 3g30dbndadgdgm ao698mgdgdl. sbg dogemomaw, LL 3mogdLbol
112-9 8bemal 1 65Boemol 1 3496J@0m Lobxgmo 0bHYdS, O Mebsdmbsbomgms Mozbzo bmon o6
39809, 08 30Gmdoo o1 396mba bbgs ®sdglh o6 0mgemabbabgdl. sd39 smbabadbagas, Hm3 w@sba-
dogemdo bayomo o6 39@0 300l 8mbsbormgmdab dgdmbggzeda, bagomm o6 sMal 080l oanbs yggmes
3mbabomy gfomdmogsm 5(36mdogMgdos 0 sMe @ebsdsmmdn dmbabomamdob god@b. b dstobos
bmorn 96 dg@o 8mbsboemg 508mAbogl gfo sanm by @ebsdagymal Rowgbal 8nbboom.”

0@omoob Lobbmob badsonmab 3mmgdLo (Bnbema 112, 656. 1, 3996. 2) 0035m0bbabgdL 3obyybab-
3390mmdol 30335(36gdsb 03 30Mgdabomgal, gobi mMgebobgds gogzgms ob bymddmgebgmmds
©obodogmob Romgbsb.

LL gmegdbol (Bgbemo 112, 656. 1, 396. 3) dgbodsdobsw, Lobxgmo 0bFEgds 0d 3ogdobsmgal,
Mmdmgdoz bofmggdmmdgh babgmobygmgdm, bgmddmgsbgmmdoman 96 Lybgedbgzgm™ Ygmg-
358mbomgdom s 9dgbgdgb 3smby og3980gdsMgdam 30Mgdl sbsdsmmal Rsbowgbso.

3dndgds 3obyybobdggdmmds sbggg 306Mobs, MMIgmdsz sbsdaymal Robowgbsm onygmemos
18 Bmadg sbogob s@msbEmmmbmmgabo sbws GLodognGom ©ssgo@gdmma o6 gsbggzomamgdgmo
(Bben 112-9. 656. 1, 39b. 4). sbgomo s3LEMEgdgmn o6 99398gdatgds 3sbybobdagdmmdalb go-
bon@sb dgnEo3bowns o6 LobbmabbsdsMommadfngn 3sbeybaldggdmmdal sbe 3l Joymmbgggmos. o-
bodogyemal 603JgDgdgmb 30, g30b@mgds asbMmama 3abebobdggdmmds.

091335, ©65dogmal Rowbaby @omsbbdgdolb dgdmbggzedn, dmbedstmmeal dgedemos 8nbo Bmbe-
Bomggdobomgal aodmnygbmb LasgGmbmgdall Bmdgdo. ©sbsdsmmal bsdggbgdgmlb dgndmgds dg-
98350mb qbsg@obmgdol Bmdgda, o 6s3dgbgdemmds Bamrmds@gdgmo agbs (bbg 3qb. 125, 6s6. 4).

©bsdommdo 05658mbsbomgmdabamgol dg3s8Lmdngdgmo aoMgdmygdgdo gsmzgamnbbnbydmmoas
Lobbeab LodsEmmal 3megdbol 114-9 Fqbemdo. 83 Fqbeol doMggmo bobomam, LabedsGmmml
MBmgds 993L 09683mbsbomal, HmImab JogH gsbbmEz0gmgdmmo Jdgwmgdgdo md6ndzbgrmm baboa-
sm0bos, dgmabmdmdmb Lobggmo. b gmogdbob 114-g Babmob bagndzgmby, Lobggmo dgndemgds
dg93Lnde gl 03 306gdLa(s, ®mBmado saymmos bBs8dqDgdgmds, sbgazg, 18 bemal sbe 3l o=
B93mgdlb, ambgdmngem RedmmRgbormgdl b gbodogm® sgedymeggdl, oy oboba o6 nygbgb dgm®a(s-
bowgdo.

0@omoolb Lobbmob badsGomob 3mogdbob 116-5 Fgbmo nmgomobbobgdl 3sbybalbdagdmmdsls
33bEMmgdmob gdbgbob MHmL 08 dg8mbgggzeda, Mmss Rewgboemas obgomn 8smmmbabobssmdogam
48909389, BmBgmbsg o6 dmoegms bbgs 03bsdmbsbamal aobbMabgs, abog dsbabl g9l o3 wo-
bodommobomgals, o) dggan godmabgzas dobds dmJdggded 56 ImJ8gmdad. oy Rowgboemn do-
ombsbnbssmdogam J8gwmgds mgmm 8dndgs, 3oy 3oL byMos, 38d0b babygmo 98 30Mmeb Bndsm-
0gdado 03mgdl.

sbgmo Bamdstgmds (3bsymal s3LEYmMadmal Bng Mobsdmbsbomams gobdMabzabs o dom-
056 dgmabbdgdalb gomgdyg Rogbommn 483mgdol — @mebsdmbabomgms 85gdsbmseb mdogd@meo
g 3b30L Jgbadmgdmmdab. gsbzobomma dgdmbgggs, Mmzs mMa 3ofo dgmebblws JaMmomdal
Robomgbowm. gfmds gosmm bs3g@n s eMmBs gotgm, bmemm dgmMg 3930000 bo3mgdal godmba@ebo.
dgbmdado dgbememB8s 0 8ymazn sEabEmmbmmmgabo gmambs gosm3sGoymms s sbggg, hoownbs Ju&-
M. 0@omnnl bl 3obmboom, 8gmeg msbs8mbabnmgdsy dobabo Mbos samb oMs Fbmemu Jum-
©Mdnbomz0l, s®edgE aom3s@&0Mgdobmagabs(s, Mowash dabo Jd3gmgds bgmb MBymdos 93 ©sbs-
domemal Rogbol, oxmdze Lobxgmo dgndnmemyds.
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0@omoolb bL 3mwadbolb 118-5 39bemoa dgoegL L3gnomaE Bomomgdgdl ©sds3dodgdgmn o
39358Lyd9dgdgmo gocgdmgdgdal dgbabgd 08653mbabammgmdabsls mdngd@ o dg@a3bgolb godm-
496935Lm8b 353306 gd0m, MmBmal Mmobabdswas(s: »,Mmdogd@mMo gamgdmgdgda, HmBmygdo(y s3do-
89096 6 53LmdNdqdgb Lobxgmb, 8sdabs 3o, 0 0bobo o6 agm (36mdaemn yzgms Mdbsdmbsboma-
Lomgal (doonmbobobssmdogam J85w0gdnbab) gonmzamabbabgds dsm LababssmBrgamm 56 dom
LobomMagdmma. bydngd@uEn aocmgdmgdgdo, Bmdmgdaz o6 SboLEsMgdL sbsdoymal Rsdwgbl oo
53d083896 Labggmb gHmo 8mbsbomabomgals, abggg gonmgemalbbobgds bbgs 0o653mbsbomggda-
Loogobs(z, 80dnba(s 30, o3 B 830l Fgbobgd o6 03mEbgb, Jogad byl MBYmdwbyb sbsdeymoal
Rowgbab. Labggmo gbgds dbmeme 08 30Mb, 30bmsbsg dob o93L YHmngMmmds*.

03335600, Jobmbowab g353m3mabamy, oy 833mgmmds Rawgbomos Jggbs a@dbmdam 56 sGsbe-
3o@0m Im@oz0m, Moz bb 3mogdbol 61-9 s 576-g 3nbemgdab dgbodsdnbaw, 333emgmmdal sdsddn-
dgdgmo a5Mgdmgdgdas, 333magmmdol bymdqdbymd mebsdmbobamgl, Gmdgmdsi o6 amms
83bENEgdemal 653g0mn 8mEB035(300L Jgbobgd, 930LEMads LobbmablbsdsMommgdmago 3sLxbobdagd-
mmds ©5858d08gdgem a865dmgdgdda Rowgbomo 333mgmmdobamgab.

33LAYmgdmal Jggbs 3acdbmdal 56 sMmobads@om dm@ngnm 333mgmmdabamgal 3obmbobdagd-
mmds 83@mBo@ Mo 3M(39mmgds bbgs 00683mbabamggdby(s, MmBmgdbsaz o6 goshbom Bbgsgbo
AmG0go(300 8 36 0(3mEbgb s8LEMMgdmob 3 ImBnz0L dgbabgd, qbdsMgdmobgb 3oL dogsmomar,
393MdOMmSm.

0@omonb bb 3mgdbo Mebsdmbabamgmdobmsb Mmoo, 3gn303L @ebsdogmgdfingn asgfmnsbyg-
30l obgo Lobgb Mmamass — dogos, HmIgmo Imgdymos LL gmogdbolb 3gMdm 6sBoemals V
a56ymazomgdsedo — ,Lobdmasmgdmaga bgbFognl Bobssmdmga @ebsdommmdgda®. bl @ebsdommgd-
03 309005698590 gmobbdmadl Ladn o6 3g@o 0ol Jgz03d0Mgdels MHo8rgbn8y ©63ommab
Robomgbom. @obsdamagdogn aogmmnsbgdol mmgabobs@mto ghomn god@onbmgabs 3o, nbggds
»030bnRmgdal 0 339m00 3-©b 7 bemedwy (bbg 416 3. 656. 1). 0o653oymgdMngn gogMHmnsbgdals
960 gog@dn dmbabamgmdabsmgabs 3o, 306l g30bEMgds Labrgmo Mmoz0byamgdols s 339mal
Loboom, 1-@ob 5 Bmadwyg (LLy 416 3. bsb. 2).

09) 36530 gdMng g59Mm0obgdado gogMmnsbms smo s g0 306n, 83 05bsdmbsbamgmamzgals
Labggmo 0DMEgds gma dgbedgmom (LLg 416 3. bsb. 4).

1982 Bemob 13 bgd@g8dcmab Ne 646 356mbom, n@omoab Lobbemab bLsdsGomal 3myJLL Legds@e
416-6 Iqbemn, Hm3gmdag aobo3zMm obsdonmadfngn gogOmosbgdol — doggoal (3690 o dab
2060dmbsbamagmes 3oLybabdggdemmdol Mgamsdgb@e(3ns. @obsdonmadfngn gsgfmnsbgdol — do-
500l (3698530 0gemabbdgds obgomo mEasbabs30s, EMBgmms dmbsbomgba(y ,gMmnsbmgdosb Lbgs
306930b obodnbgdmom, Moms 8madmzmb MMmogMmmmagzgdmds s 03356 EMTomab 3obmbo
©obsdommob Rowgbal 30Dbom, 3oMmsedonmo ob nfndo gbgdom OgNBREMME M5bs3wgdmdgdl, Mm-
dgmog badmamagdsb 80b393L o0 oMb 56 83MbEGMMEME §3mbmB8ogs, gosbsbommb 3mbsg-
Logdn, 3b396 bgdoFmggdn, oEMB aofnggdgda 3m3Nborrm® 8mababyMgdsdy s sbgsyg, Imadmgmb
1 396mbm 3Mngnmgangdo moz00bmmgals 86 Lbgsmomgal® (Lbg 416-8 3qb. bob. 3).

Lodn ob Ig@ 0 30obogsb dgdmaamn dognal Godal gogm0sbgdal 8mbsbamgbn abggdnsb sbgm
3590008693530 Imbabommgmdals oybos(3 gMmn Gog@nbomgol mogobagmgdalb sm3ggomom, 3-0sb
6 Bmadog (bbg 416-3 Iqb. 656. 1).

30300l Endob obsdagymgdmngo gog@mmasbgdal mmgsababs@mmgdo s bsd]gbgdmgda abggdosh
»030bnRmgdalb 0m 339000 4-056 9 Brmodwy (LL3 416-0 3qb. bob. 2).

114



©563339m3n 0363dMbsBamgmds 39Mm3560ab Labbmab LsdsMamalb 3mEydLab dabgpzom

39635600L Lobbemob LodsMmmol 3mgdbol Dmasmo bsbomol 8g-3 mego (§§ 256-31) gdmgbgds
56030 do Mbsdmbabomgmdals 0bLG @G 0L LodsmmmgdFmngn Hgammomgdol bsgombadl. babb-
mabbodoGmnmgdMogo @mJEM0bs s 30bmb3mgdgmon asdmymab msbs8mbobammgmdol m&m gm®Bsl:
33bEMgdemmds (Taetershaft) s 653JgDgdemmds, obdamgds (Teilnahme). 3935600l bobbrol Ladst-
omob 3megdbo o6 dgoEegh mobsdmbsbomgmdal (36980b gob3sm@gdsl. @md@Mmabsdn msbsdmbabo-
mgmds 353989m0d MmamE (3 Modgbodg 3060l Lbgswabbgzs baboo Imbsbomamds gobdMmabo wo-
bodogyemal Rogbsdn. 306mbImgdgmn gs8mymxzl mebsd8mbsbomgmdol m doMomom ggm@mdab: 1.
33L& gdmmds; 2. 6387gbgdmmds s abdamgds. s3bEMmgdemmdol 0bbE oo 3obbsbmgHy-
0o 39c35600L bobbemab Lodsmmal 3mgdLab §25-dn. 58 bmMBab sbsmmoba badmomgdol a3od-
m93L godmgymo s3bENmadmob bsdo gm@mds: ghm3ommzbaman s3bEHmadmmds (Alleintactersch
aft), dgommdomo s3LMmgdmmds (Miltetxire Taeterschaft) @ 056503bMmgdmmds (Mittaete rschaft).
03 39Md3Mognob3g a58mBeabsmgmdl, MHmd s3LMmgdmem nmgmgds b, 3obz Rowal @ebsds-
Madcng 4890gdsl, 39Mdme: 1. mz00mb; 2. bbgabo 39d39mdoom, Hm3gmos nmgmgds ©sbsdsmol
Rowgbob ,noMomae®. 4gc3sbnals bobbemal Lodsmmol mJEMm0bs s3LEGYmadmal dgdwmgg gobdo-
&gd5b ademgge: 38LEMMgdms© ncgemgds ab, 3abg gobbML sbsommb Rowob Mmdnsmme bs gyme-
o by@gomon. oy gb byFzomo sgMm0sbgdb Medwgbndy 306, 35306 bagydomns M365538LMHMmgd-
mmdabg. 3985600l bobbmob Lodsmmalb Jmmgdbob 25-g 3oMagmogob 1 5%, 486l bs3obmba-
©90mm bogdzgmb 08 3oGms J3900gd9d0b LadsMmmadmngn dggobgdabomgal, Mm3magdas gMmbs
3 08539 §3ggdob dg8s0aqbemmdsls sbmM(309mgdab geMmdsbgomol doGomgmeu@or (Nabentaetet-
schaft). sbgon bo@ozns 336300900, M35 M3dwybndy 3oMn, HMIgmmogsbs(y Mmocmmgyma sbm(30-
9ma8b §3gqdol d93000a96mmdals, 300bbMoggal gMmn o 0339 @ebsdonmgdmogo dgmaanbsiab,
o330 Mmommgemn dscmasbo ImJ350gL ghm3ebgmobegsb sdmyyzomgdma. dogsmomam, S s &
9BnEOMame gbgMosb g-b Imbsgmogsew. -3 s -3 56 03056 gHMIsbgmal sGbgdmds. 5 s &
56006 gaMgo bmegdamo s3LGHmgdemgda.

256553bO N gdemmds 356085608 gds, Mmam s damombobnbssmdmgam J8gwgdol Medwybady
3060l doge gBonmdmogae Rowgbs. 3985600l Lobbmol bedsMomol m @ M0bsdn dmzgdxma bods-
bo goboboemgds, Mmam& (3 dgabgdmo s baby@mggmo HMmogMod8gwgds.

35998MHObomgdmmdomo @obsdagmgdmngo J35w0qdgdol s3LEMmMadmo nmgmgds ymzgmo, 3063
Sbm® (309mgdL §3ggdal dgdsagbermmdsl, 56 5(36mdagMgdl s o6 bLy®b dobo Rewgbs gMomdma-
390.

®060dmbobomgmdall gmEg m@Bol Bomdmoaqbl 6539bgdmmds (§26) o abdamgds (§27).
03 gm®3ob doFomawo asbbbgaggds s8bEmmadmmdabegsb 3pgmdsmgmdl 08sdn, Gm3 bsd]gbgdgmb
5 33b356gL, Bmam s babo, ©s653onmgdMngn 485gdol Rogbsdn doMomawn 360d36gemmds 30
o6 g55Rbnom, sMmedgm vgzm IbmmmmE 89398 dsMgdaman, md (3, sSMoGmmasbmgabo 360d364-
mds. 39635600l Lobbmab bedsGmnmol M@ Mnbodo s LobsdsMommm 3Mod@n3edn ,o3bMmgd-
mds Imo393L ogm ebsdommgdiog 3gwgdsb®. 65345bgdmmdabs s obdamgdal Mmma bbgsg-
30600,

6539qD9dmo© 0mzmads ab, 3063 306DMeb v mmnabgdl 30Mb asbbEMobo obodsmmab Rsbowyg-
bow, bememm ©sd8b3stgs b, 3063 bgmb @bymdl Lbzolb gobbEeb sbsdommoab Romgbsda. gg®daboob
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Lobbeab LadsMommolb 3mEgdbol §26 swgagbl, M3 653]gbgdmoal 3sbybobdagdmmds nbgmoggs,
Bmam& 3 58LHYmgdemab. Lobbemob badsGomal 3mogdbob §27-0b bogmdggmby o83l 3abyy-
bolidggdemmds edm 30gdemas s3bEnmgdmol 3abybalbdggdmmdabyg. 3 39330M0©sb godmdwmnbes-
g, d90dmads 30LoMdOMM MebsdmMbBamgmdal of39bmE M dMbgdodby.

396356000 Lobbeol badsmmmob md@Mmabs 653]gDgdmmdado gmemabbdmdl bLbgs 3oMab gobb-
b dgammosbgdol @obsdommgdmogo dgmgdol Robowgbow. 49685600l babadsGmmm 3Gsod@ o039,
Mmamdg bgbo, Img8am Lodms 0530 388m©ab 0gdnsb, ®m3 bsddgbgdgmds brs Rsdmyysmndmb
306b ob653omadcngn §dggdol Rogbol gobbMmabgs. Im398m bodusz05d0 bsddgbgdmmdem
dgndmgds smosmgdmm 0dbsob obggg, 30Mobomgal sbsdsmmgdmngn Jdgmgdob Bagbol ,asdystgds”
o¢) 3obo Rogbob gobbMsbgs xaM jowgg, dmmmBoyg o6 nym RsBmysmndgdama.

0333500, 633J3bgdmmds babnosmegds mdagd@cn o LYdogd&nGo dobsboomgdmgdoo:
s) Lyem 330609, aobbHsbo BoGmmbababssmdmygam Jdgmgdal 8(3gmmds b sdmagMgdema gab-
BEob Jommmbobobssmdogam Jdgmnds; 8) J8qmgdol Rowgbabzgb dgammoasbgds, dobo Rowgbals
350569398 0mmgdal scdgms. 653d9bgdmmdal bmdagd@meo Bsbsbosmgdgmoas Babo m@mBb&ngn as56%-
obgs — dgamnsbgds gobdMsbo Jomnmbobobssmdrgam J3gwgdal Rsbowgbo s dabn Rswgbals
aooby3g@nmgdal gs63@830(3900.

©ob3sMgds ammabbdmdl bgdobdogHo gmmdoom bgmdgbymdsb ©sbsdsymmygdmngn Jdgmgdab
Robowgbo. 39635600l bobbral badsGomol 3mmadbo sagbl, Bmd sdbdsmg oLy gds dgmomgdoom
3bmdydo, gomg Bs34gbgdgmo (§49, 83%. 1).

09330600, obdoMgds, nbgsg MmamE (3 Bodqbgds, bobosmwgds mdagd@mco s bndogd@ncn
dobobnomgdmadoo: o) Ly 33067, ao6DEMOL JoBnmbobnboomdmgam Jdgwmadol dzgmmds o
©38magMmgdamo g56DMabo BoMombobobssmdmgam J3gmgds; &) J8gmgdalb gebbm@(z0gmgdado
bgmdgbymds. sbdatgdol bydogd@mEa Bobsbosmgdgmas m@3bEngn 456DMobznl sMbgdmds — @ob-
doM9ds 356Dk Bomambabobssmdogam Jdgmgdal sbswam8sm s 3m3gdmmo Jdgwmgdal Rowg-
bodn bgmdgbymds.

Mmam& 3 903b0dbgm, 39c35600L Lobbmmob badsmmmoab 3mogdbo 56 dgoegL Md6s3mbsbarals
abgo babgl, BmamGoEss mMasbobdsgmma (aobbbzeggdom bagsmmgzgmmb bobbmob badsGomab
3mgdLobogsb, bows s Mebsdmbsebamals gMo-gHo bndogdGLb MEas6obsGmmo bomBmawaqbl, Gma-
mob ©sb5dommgdMogo §87mgdgd0 nmzsmobbnbgdgb 3obbbgsggdmem bobbemablbsds@ommgdfog dgge-
Lgdab), o3 @obsdonmBo MbsdMbabormgmdols 0bLENEGME 0L L3g0G0zds agMdsboal bobbral bs-
doGmnsmdn. gmggem 3mbyMg@ e dgdmbgggzedo, g. B. ,mMasb0bsGmM0® nmgmgds @sbsdsmmab Lbgs
®068dmbabomg, Mmam@agss: 88bEnmgdgmo, 653]9Dgdgmo s ©edbdomg. ngo 13g@gbowm, sbs-
doymgdMngn 439mgdol s3bEMmMadmoe (MbssdbEnmgdmaw) omgmgds, sbg GmamE s Dgdmm
80360365, @obsdagymdo s38bEmgdmmdob (396@ MmN Gogn®mss. 3gMBsbnal Lobbmab badsm-
omob 3megdbol 396dm 6s6amam gomazomabbobgdamas Lobbmobbsdsmmmgdmaga 3obybalbdggd-
mmds ©36535mmgdMngn ©d GgMmMabEmmo gogMmnsbgdgdal dgddbobogol (§§ 129, 129 o).

25658mbsbaemgmds dgbadmgdgmos dbmmme @obsdoymadmoga Jdgmgdol sbEmmgdsdmy. @sb-
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©33m 30gdgmo babob sbsdommmdam s Mm3gmmomgabsz bobbemabbsdsGmmgdmnga 3sbbob-
3g90mmds gomzgamabbabgdamos aqmdsboal babbemab LodsGommal 3mwgdbol 3g@dm bobamal dgbs-
3530bo bm@3gdoo.
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ol dgbodadobow (§ 29 LLJ);
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LadEgMmo L3gnemamo bydogd@obomgolb adsbabosmgdgmo 60dbgdo) s oy SLgmo bodbgdo
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bodommoa 56 nygmemngdl sbsdoymmol Rsbowgbor®;
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©3563339m3a 0363dMbsBamgmds n33mbaab Labbmab LsdsHamab 3mEydLab dabgjpzom

053m600b LobbEOLLsBsGNMgdMngn M JGM0bs gs6obamagl Mebsdmbsbomgmdals m& Labgl —
»O(30mgdmmdom 353mbggnmo mbs8mbsbommgmds” s ,65dsymgzmmdomo 056s3mbsbamgmds®.
3oM3g9m Lobgl dog3mm3bgds dg8mbgg3e, HmELs s sbsdogmo 56 dgadmgds Rogbaem 0d6qL Lbgea-
396050, 04 305 M365dMbsboemgmdom. Bgmmg babgdo ngmmabbdgds dgdmbzgzgdn, HmEgbas s6sTs-
o dgadmygds Rogbom 0dbglb gfon s3bEmmgdmal 8ngM. 083mbaal Lobbemal LadsGormob 3mwgd-
Lol Bmgswo babagmn dmagesLb FbmEme ,65d54mMPEIMB0c 05653mMmbsBaEgMIsL” s oMo, mobes-
3mbobomgmdab blgbgdnbol 8bgoggmmdadn sgzom LbmMgw ,bgdsymapemmdomo 0sbsdmbsboemgmds*.
»ON (3 9dmmdom ao8mbggnmn ms6sdmbobomgmds® sMol jo@gammas, Gmdgmoi asdmdwabe-
G9mdb 396dm Bobomob bm®mByd0s6 ©s Dmgsmo babomob gdnmgdgda ,6g9dsgmgzmmdam msbe-
3mbsbomgmdob® dgbobgd dobbg o6 3G (39mmads.

»0900ymxrmmdomn mobsdmbsbomgmdab® gm®m8gdas: obssdbAMmgdmmds, 6534g9bgdemmdos,
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96037 Imbsbomal Bogm, babgbg agedab 00688mbsbamgmds. gb m3065L3bgmo, M3653mbsBoemgmdals
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35m0bB0bgdmmos s6sdsmms gobbmm(30gmgdal 360b(3030L dabgozam, Hmamz geoma doGal
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dgdmbggzeda(z 3o, Gmegbsz Medwgbndy oG dgmsbbdwes s Jbmmme bobnmds aobsbmmsogmes
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369390968980 335L mgmBanmo sbednmgdab d53wgan domomgdoom: sMg nm3mgdmes, H™I
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Lo, JogMad 3ModG03nme, 88 gMomdmagn Jdgwmadol bmdngd@ow nmgmagds asbbmmngmgdaman
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Bo3mImMdL Boggbgdol ob abdamgdob.

rgbEmgmdam, sd@omncas ,ofndo 58L& gdemals 3HMmgds, 5b¢) 3ofabs, Mm3gmdsy gobo-
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393530, ghmo dgbgzom, momdmb gdodlb o6 Roymmgbos 333mmgmmdal sGsbsntn §dgmgds, doacod
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mgdgeeo’.
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3gm3omgmdadn s obadsmmob Remgbobsl 3o, L3gnsmamam Bsoggdlb maglb dgums3bow dgm-
doMgmdadn: ,3535m0maE, EobsdommgdMngn J8gmgds Remgbomoa smzm3mmaumo mmmdals dogm-
dofgmdadn o6 g3mdbgds dobo Redrgbo 3ocal 6gdals, o6 dgodmgds 9bmmmb J3500g0s @s o6 Bocdm-
dmdb @obsdommb. 8oaMsd nmgmgds, O™ gdmbgggs sbsdagmal dgdsmaqbrmmdsl, 306s0mab 30M3s
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3000643080 obsdommol Rowgbs, Mmdgmdss obamggdmes bodsznom, Joomm gomabyzg@omgds
©5b60dommgdmngn Jdgmgdalb Robowmgbom smzm3memal Fomgdsdoyg o gobsbm@zogms Jdgmgds
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©obsdomgdMngn od@&nb aobbm®(30gmgdals aswsebyzg@omgdsl. Bobmgal babdonlb dgnsmmgdal
Mo dgbgonmagds 3Mbgdmdl: odigLbmEmdal mgmEns — Bad]gbgdgmn obgowas, oy od@on, Hma-
mab3gba ngo odgbgdos — Jgogs. ©8mM300gdgmn ©absdanmal mgmEnnm ©sbxsmns Mmzom
65349bgdmmds. 3Mog@ngodanz o 3g360969dsda(z do@mbmdL oggbmEmmdalb mgmEns. B534q9Pgd-
mobs s 38bEMmgdmab Labdngdo MobobmBngMas (LL3 3xb. 61, 656, 1; sbgsg, b, 64).

335bmb, DmgogHo dgdmbggzedo, 653Jgbgdmmds @obgsmns Mmam (3 s8m30Egdgmon ©a-
bodommo. dogomome, ,bobgmdbogm ©s swgommdmago LobgmdBogm 05658 dmdol 30gdals
dgbabgd® 356mbalb moboblow (3qb. 61, 30bg@o 4), Lobymdbogm s 3xbozndsmydo 3gMbmbaemo
356LobezMm d93mbg9398d0, 5d390009006158056 bRIEMILL, Bogamomo, 3ox0(33900L dmbm-
©g0abomgals, badm@Eegabomazal s o.d.

»053b6356g9, 306(3 30Mb gb3omMgds ©bsdommob gobbm®m(30gmgdada o6 owgomgdl dob Rowgbsl
(bb3 Igb. 62)%. obIomgds asbdaMGqdmmos, Bmamms bbgs 306Mgdol obdamgds oo @obsds-
e gd60g bogdnsbmdado s dobo gosmgamgds. sbBomgdal Lobgmdabogsb (gobagnGo o gbo-
Jogca, 3mddgogdom o) dmddgomdom) sdmy)30admam 030 ¢bos dgoa gl sbsdsmmsadoy 56
3oLmb ghme. 985Lmsb, s93amgdgmas, H™I §dggds Mgomuon gobbm@(s0gmmgl s @odb-
3oL dgabgdmmo 3dmbroglb dobo ebsdagmgdagn bobnsmoa. sdbdsmg nbggds Abmdm s, goomy
23LAmgdgemo (LLg Igb. 62, 63).

083mb053d0 56 gonbnsfgl dgdamBn abBsmgdal nys. degomomsm, s3bsdagolb mogsmgs Jdg-
0900l 39307, BB 9d0L gobsmam@gds Lobbmob LadsGmmob 3megdbom ao63sMGgdymoas Hm-
am@ (3 ©38m300090gmo absdsgema.

®5658mbobogmgmdal o 0mgdmmdom asdmbzgmmn® babgmds gummabbdmdlb mm gomnsb@l:
»3990m0869dmmo G030l @obsdonmmdgdn” o ,LadnMob3oGm Bndolb sbsdoymmdgda® .

»399006985" 60dbogh mEn b dg@n oMol gMmn Jobboo Jdggdsl. dsgsmama, dows sxobygds
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dm3ob gomgdy bLedmsdme), dgmddmmgdolb dmbsbaemgbn (msg0lmaegdol sm339ms ndamagdocn dHmdnl
356999 LoFNESIME 56 M NI(3069L bddo Brmal goom), bbgs dmgamgmdgdol dgdbEmmgdgema 3oMgda
(og0bmgEmagdal sm3zgms admmgdomo IHmBob gomgdg 1 Bemowsb 10 Bemadg), Mognon dmbsbogngbo
(0930b993emadals 033900 ndeEmadocn dGmTob aocgdy bod besdwg).
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3bmdabob (8b. 184) 56 g msdgmdabab (mb. 179 ©s .3.) bbgs 3g8mbgzg398d0 — gfmo botg o6
obggds, dogomomsm, Mbsdbo dobssmbolb &gdbGob asyomgabsl (3xb. 175).

580gboms (3 M9b68dmMboboemamdals ,bagemmgdamm® Gndn dbmmme Lobbral LadsGomal gm-
©gdbob 3g@dm Bobomdn goguFamgdl, sdwgbow Lbygznmbo bssdsmms — gs8mgznygbmom myy 56 o3
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COMPLICITY IN A CRIME
ACCORDING TO

THE CRIMINAL CODES OF
CONTINENTAL STATES
AND JAPAN

ELENE GVENTSADZE
PHD Student of the Law Faculty of Tbilisi Ivane Javakbishvili Tbilisi State University

The current work presents the institute of complicity in a crime according
to the examples of legal systems of continental states (France, Italy, Germany
and Japan).

The Criminal Code of France does notinclude the definition of the concept
of complicity in a crime, only the types of complicity are indicated. The French
doctrine stems from the accessorial nature of complicity and in the criminal
actions undertaken by the executor, the accomplice is « lent ». From this thesis
French lawyers generate two significant provisions : 1) the actions of the executor
and the accomplice have the same qualification ; 2) if the executor’s action is
not qualified in accordance with the criminal rule, the person assisting the
executor in his/her unlawful actions is not deemed accomplice. When defining
the issue of existence or absence of the accomplice, the category of criminal
act is taken into consideration. According to the law, complicity in a crime is
always punishable (Criminal Code, Art. 1.121-7).

The French accessorial theory on a complicity in a crime significantly
influenced the issue of liability of accomplices in Italian law. The Italian
Criminal Code admits the accomplice in inadvertent crimes. On September
13, 1982 by #646 law article 416-bis was added to the Ctiminal Code, which
expanded the term of criminal organization — MAFIA and the regulation of
its accomplices.

Chapter 3 of the General Part of the Criminal Code of Germany ($$25-
31) is devoted to the issues of legal regulation of the institute of complicity

in a crime. The criminal doctrine and the legislator distinguish two forms of
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complicity: execution (Taetershaft) and instigation, assistance (Teilnahme). The Criminal Code of Germany does
not include the definition of the term complicity; neither does it include such a type of an accomplice as an
organizer. In each specific case, the so called “organizer” is deemed as other accomplice of a crime such as:
executor, instigator and assistant. This is exactly the specific of the institute of accomplice in German criminal law.

Criminal doctrine of Japan considers two types of complicity — “complicity caused by necessity” and “voluntary
complicity”. The General Part of the Criminal Code includes only “voluntary complicity”. While “necessary
complicity” represents the category which stems from the norms of Private Part and provisions of General Part
on “voluntary complicity” do not extend to it. Nowadays the problem of indirect executor or the person, who

executed the crime via the third person totally unconscious of the fact of crime, is very actual.
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sbgomo Lsbob @mbobdogdgdo GoMmgds 3mmooal, LobodsGmmmb 56 3Gm nHognGob
mfgobmgdals og6.

LoMgadoma@oom @mbobdagdgdo dogsmomsm, d08sGomymo bomymdsbgdal d0dsfon.
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IMPORTANCE OF
CIMINOLOGY IN
THE STATE AND SOCIETY

DAVIT TSULAIA
PHD Stuednt of the Georgian Technical University
Assistant Professor of Georgian University

The Article reviews issues of public science, criminology. It analyzes the
role of criminology in the state and society on the example of United States,
it focuses on the stages of education in order to reach the success in the
career of criminology, job discription of the crimonologist and their job
opportunities in the state and private sectot.

At the end of the Article, author describes his own vision for the
development of the criminology in Geozgia, that includes elaboration of the
concept, startegy and implentation action plan, as well conceptual direction
for the development of the criminology as the brancj of sceince.

Article is interesting for the institutions involved in criminal justice, broader
public groups and especially for the scholars and members of diffrent

professions interested in criminology.
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CONCEPT OF GENOCIDE
AND ITS COMPOSITION

TEMUR TSKITISHVILI
Ivane Javakbishvili Tbilisi State University Assistant Professor,
PHD Student of the Law Faculty of Tbilisi Ivane Javakbishvili Tbilisi State University

Despite the fact that Georgia has joined the “Convention on the Preven-
tion and Punishment of the Crime of Genocide” and Charter of the Inter-
national Criminal Court, there is no full compliance between the Criminal
Code of Georgia and the above-mentioned international law acts.

According to the Convention on Genocide, the groups envisaged in the
composition of the genocide are: national, ethnic, racial and religious groups,
in the Criminal Code of Geozrgia broadens the composition of the genocide
and includes other groups “applying different signs”. The group protected
through the genocide may be stable group and not the one that could be
easily broke up. For example, due to the fast change of political opinions
(orientation), person may become the member of other political group. The
purpose of genocide composition is to protect the group, the membership
of which is (less dependent) not dependent on the choice of the group’s
member.

According the Article 407 of the Criminal Code of Georgia, genocide
crime is an act committed in order to implement an agreed plan, i.e. accord-
ing to the working of the Article, person shall agree with another person (or
persons). According to this, genocide is the crime to be committed through
the mandatory co-participation, whereas according to the Convention, it is
possible to commit the genocide solely.

According to the Criminal Code of Geozrgia, Genocide may be expressed
through “forcibly transferring a child of the group to another group”. If the

Genocide is aimed at agreed plan to destroy, in whole or in part, a national,
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ethnic, racial, religious or other group, why should not we consider a genocide when forcible transfer of a child
from one national, racial or religious group to another? The definition given in the Article 407 of the Criminal
Code of Geozgia contradicts with the definition given in the Convention.

Taking into consideration all above mentioned, it is tecommended to word the Article 407 of the Criminal
Code as following:

“Genocide i.e. an act committed in order to implement an agreed plan to destroy, in whole or in part, a national, ethnic, racial,
religions or other group united on any other grounds, involving killing member of the group, cansing grave bodily harm, deliberately
inflicting on the group dire conditions of life, imposing measures intended fo prevent births within the group or forcibly transferring a
child of the group to another group...”

One of the major problems of the genocide is the issue of liability of the Head. International Criminal Court
considers liability of the head for negligence on the genocide committed by his / her subordinated i.e. when the
head is not aware of the crime committed by the subordinate, however, had the opportunity to know.

Criminal Code of Georgia (Article 10.4 and note of the Article 413) does not envisage liability for the head’s
incautious negligence.

Criminal Code of Georgia envisages liability of the head for the genocide committed by the subordinate
through negligence if the mentioned crime was committed during the armed conflict (note of Article 413). How-
ever, genocide may be committed not only during the armed conflict, but during the peaceful time as well and it
should be punished in the same manner.

In order to avoid contradiction between the Rome Statute and Criminal Code of Georgia and to allow punish-
ment of the head for incautious negligence as well, it is recommended to introduce the new norm of the following
substance to the Criminal Code of Geozrgia

A commander in chief or/ and other leader of armed forces or its units participating in an armed conflict shall be held liable for
crimes stipulated by this chapter even in the case when the crime was committed by armed forces under his/ her leadership or command,
which was a result of an omission from the side of the commander when he knew or should have known according to the given

cireumstances that these forces committed or intended to commit the crime...”
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