9ll77151211259002

FoMHMmMALOZYMIdS O JObmbO

=
<
-
=
=
<
3
=]
I;
w2
=
=

Justice and Law Legal Journal
#4(31)’11




4o06mMbo

Justice and Law Legal Journal



4

1
FoMmM3ALOFYMIPED S
4ob6mb0o

Mgsd@men
606M JNdN3d TSN

£905d@mM0b 06599867
0630 33d0IV&N
6m3gAdy 8domdrbgb:
0630 9RO30dJ
QINRXS 3M330dI
306063 35LOJI

©0bsnbo:
33L0J RKHBGITNS

BGMYdHYbggrrgmgo:
35300 bNBIENJZNDN

Lodgosgsom bodgm:

RN560 33633093300
015896 983960 dJ

0635 330356&060dI
dMBLASESNBI 3TBdRHZZNTNO
DObO 3303300

30RIMN BIHB35dI

Editorial Board:

DIANA BEREKASHVILI
TAMAR ZAMBAKHIDZE

INGA KVACHANTIRADZE
KONSTANTINE KUBLASHVILI
ZAZA MEISHVILI

VALERI TSERTSVADZE

Editor:
NINO DZIDZIGURI

Assistant to Editor:
IRMA BEKAURI

The issue was prepared by:
INGA ALAVIDZE
LEILA KOSHKADZE
MARINE VASADZE

Designed by
BESIK DANELIA

Photo support by
DAVIT KHIZANISHVILI

English version of articles has been provided by Candidates
of Law faculty of Tbilisi State University

J94 (UDC) 340.11+340.130.5
3-306

ISSN 1512-259X

Justice and Law

LOFOAGMZITCML JDBIESILO LOLOZIGANERMLY RS LOEFOGMZIVML 3MLOBIGIIRIMS SLMBNIBGNNL NVHNRNIRN JIHEIRN
LEGAL JOURNAL OF THE SUPREME COURT OF GEORGIA AND OF THE JUDGES’ ASSOCIATION OF GEORGIA

el TGN g5
0 i

NI

LIIIGMBITML MLIBIGNTIMD
LM

JUDGES ASSOCIATION OF GEORGIA

5 3Mdammos of 358m7J399469dmo dobamgdals

3533303, 398M3eg0> 96 3o3M (39090
3390 30bboom, bLagdomggemml

Bmbadatonmgms sbmznaznabs s bagsGomggmmb
bgbogbo babadsMmemmb BgMommdamo
bgdatmgabs s bysmmb domomgdal gotgdy.



16

32

44

57

77

LOARIZN/CONTENTS

6-6C0560 HIVM&H3NL 3IRIBIBN JDI6SILN LOLO3IHAIX ML
01033XRMBo»NL 3JBOLABNO

CHAIRMAN OF THE SUPREME COURT OF GEORGIA PROVIDES
THE ASSESSMENT OF THE OUTCOMES OF THE 6 YEAR REFORM OF
THE JUDICIARY SYSTEM

3IQ3VS I®BIIAN

LOIMDOBMHNLM RO653SIRIBN HMINL LA&IGTENL 3NLIR3N0),
396LO3VMHMIBN0 ROBIBITRN dRV3NS6IVHMBNOL BNBOONIRID

INTERNATIONAL CRIMES ACCORDING TO THE ROME STATUTE CRIMES
AGAINST HUMANITY
HELMUT ZATSGER

30M&30 3964535dI

30LIBOLA3IBRMBNL 3J393LTBTIIBITN RO RO393d(18333IXRN
396 338MJ3330L BIdO3TRIBS 115653MBSBNRIANS KRILROIRMBOBI

IMPACT OF THE MITIGATING AND AGGRAVATING CIRCUMSTANCES ON
THE PUNISHMENT OF GROUP CRIME PARTICIPANTS
GEORGE BARABADZE

d3013396 Jd3530dI
LOOIOBORM LOBLM3MIBRNL IBTRIBS - LOIMDOBM&HNLM LESIERIGGIB(
RO LOBLIRIBNBML 30TRIBIRIBIBN

RIGHT OF ADEQUATE HOUSEING — INTERNATIONAL STANDARDS AND STATE
RESPONSIBILITIES
KETEVAN KAMASHIDZE

010650106 34 JI35600

OR5305660L dNHNNORN TBXRI3I3N 3MHNBMEBIRIH
306dMbLO3IMOIRIBAHN3 VHONIMHOMB3I330N

BASIC HUMAN RIGHTS IN THE HORIZONTAL PRIVATE LEGAL RELATIONSHIPS
TINATIN ERKVANIA

LIM3N XMEH3I69dI
3060333530 R53333IX0 3IGKRM3NL LOKLITBN LOJOHABITMLY RO
336356000L LH3MIOROIM 3MRIILABNL 306LIR3NA

ERRORS MADE INAGREEMENTS ACCORDING TO GEORGIAN AND GERMAN
CIVIL CODES

SERGI JORBENADZE



4

ao(ﬁmgmﬁbox'ﬂ@g&o@ gﬁmﬁo

606M 336@935dJ
LOBLITNOL, 30&N030L, LOGLIBOLY KO LOT3NSEN HIZTBSIBNNL KOBG3NL

33LObIB SXIMITW LOI3AMS 3O6BLNT3NLY KO 3MEGHIRIMN BNS6NLSTIBNL
3M3336LOBNNL KOSNLAIBNL BM3NISHOIN (193NLIBIHIB3OEN

SOME PARTICULARITIES OF CONSIDERING THE CASES FILED TO PROTECT
THE PERSON’S NAME, HONOR, DIGNITY AND BUSINESS REPUTATION AND
IMPOSITION OF COMPENSATION FOR THE MORAL DAMAGE

NINO BARABADZE

06065 RY6ILITNS60
3934M&®IBdNL 3396 03ITNOL LO3IGIIRIBHN3N LA&IGTLN LOJOHAZIML

306MBAL ,0RIBRNLTTEIHMBNL LOIBNL BOM3MIBNL 3ILOLIB® 2011 BLNL
1.9330L&ML B3RNTIBIBNL d3OOIZORNLENBIBNM) (BIRIMIBNOAIN S6OTNDBN)

LEGAL STATUS OF BANKRUPTCY COMMISSIONER CONSIDERING THE CHANGES
ENTERED TO THE LAW OF GEORGIA ON “INSOLVENCY CASE PROCEEDINGS”
AS OF AUGUST 1, 201 1(COMPARATIVE ANALYSIS)

IRINA CHANKSELIANI

3939 LOTLNBYIINTN
LOJIMMBITRML OR3NBENLEMIBGNIX LOZIMMOTXRHGR3I3001d 3MKRITLEN
33856020 vM3NIAHOIN G3RNTRIBNL LO3IGORIHN30 SL3TIS&TBN

1 37 (O10MEHNS RS 360-9IBN39)

LEGAL ASPECTS OF SOME OF THE CHANGES ENTERED TO THE CODE OF
ADMINISTRATIVE OFFENCES OF GEORGIA (THEORY AND PRACTICE)

MAKA SALKHINASHVILI

R3300 33BIANJI

LO3MIOROIM 43NSGNS3N LOMBIMN 35BI3NL I30LONL 33M&I3N0)
3086 M30OL 3ILOLIB IBMHMIOMHRO3IESNL RNMHIISNINL MOMBODBI

DIRECTIVE OF THE EUROPIAN PARLIAMENT ON AVIATION ACTIVITIES IN
THE SCHEME FOR GREENHOUSE GASEMISSION ALLOWANCE TRADING
WITHIN THE COMMUNITY

DAVID GEPERIDZE

00 bYAODN, JIMI396 3306035dI
LOLOIMBERM M3IMHOGNIBN
COMMODITY OPERATIONS

IA KHARAZI, KETEVAN KVINIKADZE




6-6C0060 AIBM&INL
dJRJIdJ&() JbIbodL)
LOLOFOAUIE ML
J1033XKRM3oMNOL
dJdBoLIBN0

33baym Bgemb, Labsdsmanemm Lob@gdsdo dambgnmo
656033898980 > 36bgdnma bsmzgdgda, 6-6masbn
Mgmmdob 9093980 S LddmIsgzmm 3MamMng g gda,
- 33 > Jomoam ds@nmdbsxmmgdsdo dndenbsmg
Lb3s 36mM(37L93m36 335330Mgd0m g39LoMdMgdS
Logsmnggmmb «9B96sgba LobsdsEnmmb Mmd3dxEMI>Mg
3mbLGs6Gnby 39dmsdzama.

358mbm 3m@g, 2011 Bgma dmazMegds, boab@gFgbms,
0g3960 37935L73s, Emame 0dydsgzs 2011 Bgmb Jom-
0mds JsGamdbsgnmgdsd?

- 2011 Bgmo LabsdsBonemm Lob@gdobomgol doemosb
360d3bg9mm3060 agm, 306000006 8dmJ3gws baddobbsmdmgdal
9 9d@HMbYmo 3Mmacads, Mm3gma(z 4 bral go63s3mmdseda
3boegdms. 2011 Byl sbaemo bob@gdnm Fndomds badstrmzgg-
mmb 14 o LsbodsMommdn ognbygo s Sbms aggadnmoas 3
LobEdsd0 BogMomb 3n@g3 MMo oo babsdsGoem. dmdsgam
Byl 98 3BmaMmedom abofmggdmgdl yzgms oo LobsdsGmemm.
390domdm, oy Mmam® ©s Ms gm@doc RegMomb o3
3Mmamadado Lo gobaom s basdgmasom Labsdsmmmgdo.

9L domnsb @owa 3Mmgd@o ngm, Bm3gmbys 2dgMogem dbatgl-
b gfmoE 33m3smdom. gmgd@&mmbyma 3Gmamsds 36nd36q-
mm35605 JoBnmdbogmmadobomgols, Moasb ol dom by
3053508 0390L o ©85RJsMgdL Logdnbbocdmgdols 3Gm(35LL,
BcMm dg@om godggamgomgbs @ goblbbomlb gobmnlb Labsedsto-
e bobgdab o 3mdbsgdgmb godsmGnggdl babodsGmemmb-
056 M0 gHNMBIL. 83 3BMaMadnlb 35339mdom M3gFoG0¢ma©



4

ao(ﬁm@aboxg@g&oe 3§6m60

046906 dgbodmgdgma 6960b3ngHn Logdal
@omdobdy 0bgm™ds300b domgds o
LEOGLEO oL Fm3mgagds.

3067390 0bLEGeb300lL LobodsMamemmygdals

30056y39@0mgdgdo domgdabmabogg asdmyd-
39946@7d5 s 6360L3ngM onbBgMgbgdye
306b dobo Bobgal badmamgds g6gds.
53919850, asmobyzg@omgdgdo bgmdabsbgzom-
30 dbmmme dbofggdabomgals, bmmm
©0506@896Mgbgdnmads 3063s Nbos dmombmgml
a000bY39@0mgds o dbmmme 530l g3y
309B6m@gds 3oL @od@Mmabyymo boboom. o3 3Gma-
6530b Ladgamgdoo 30, a0056y39@&0mgdgdals
bobgo y3gms ©onbBgMgbgdmm 30Mb dabo
303mBobowsob Msdwgbndy bymdn dggdmads

b3ggoom® 390339MnDdy.

073960 gdom, gb byMgzabo doMams-
©50, 3m3dbdsMgdmabsmngab 350]3bs,
o0 300093 YROM 3333 0gzqb
NEn0gMonmdgda LabsdsGammboshb,
353653 LoabGgMgbmy, maga
LsbsdsMammbogab oo sGab gb
3Mmamsds 360d369mm356a?

3ma@ads doembdg 360d369mmazebos babmgomm-
q60bomgol, 353603 83 3Mmamadol ggmbdzom-
bocgdal mGn dgbedgoo Lob@gdnb dngbom 3ol
353myqbgdody dmeal, 580@mBs(s, ob g@smy-
b0, 09 Bmamm 3503068 0390L LobadsMomm
dos Logdnsbmdal, dgndemgds 56 ngmb
bodmas@mgdobsmgal banb@gmgbm. od(zs,
dos bogdnbbsmdmgdal godamGoggdsz SoMma-
30605 5383306530 8mBbdamgdgmmab.
3ogom0mo, bLobsdoMmmmb Mbogdmes gMmn
©d 0g039 dmbo(3930b 34-% 96 dg@obs Lbgowsl-
b3 aogedn, Moz oE EOML Imombmagos ©
b g39eox960 byeroo jgorgdmes. sbers gb
3mbo3930 ggd@HmbgmeR ghmbym 3930
LobEBYFsdn s Y3gms MbsdIMMIgmo, 30bo(3
30 dgbgds 94695 98 Lagdgbmab, abygdmma

dmbadamomnmon — ©sdmozMgdamo 396(3gmea-
600b 00663dGMImom, 83 LobGgdnm doomgdl
0bggm@mBo(300L O 36, domnsb LEGMogs. gb
3Omamads 3baogb g@omadbge sggdemo ©o
Lobodamnmmbogal Logd0sbmdal asdsmGoz9ds
doonedbogmmgdob oBJogdal Bobsdnmmdss.
oby, dombg a080M@0gmgds Labsdammemmb
LogBnsbmds, M3 LEMsg0 ©s gggd@nebo dsmoe-
3bagnmgdol gomeb@oss, brmmm dmdbdomgd-
mobomgol domnsb 860d36gmmgabo 8mBg6@) .

358mbm 3m@g, Amzd 33Abes nwEjy,
539935390 9eoym gergd@GEmbyemo
3MmaMmsds, gdsdmamgszs b3g3@oznca
dmbsbdM 93980, Am3 dbgsgba
35L3Gsdab byMgzabab 53mddgEgds
3999dmgdgmo 0gbgdms, sbjo goM59-
Bs63dmdsagbmado 333dmmg353w646.

sbgma Godolb 3Mmamsedgda Lbgowabbgs 4399464-
3oL babsdsmomm bob@gdgddo oo bbab
3obdoem by 3mdogogds @ momndg Rsdmbamgmg-
mo0s 43996900, bowasg dbassgbo Godob 3Mmame-
3960 33omdb. Rggb, Bm(ze 53 3GMaMadsbdy
dmdomds a30bygm dg30Lbbagmagm Modwgbndyg
439960L, 350 dmEals, beaEzganals, dmbbos-3g&-
(3Mam3065L, oM Jgmols aodmoamgds.
Mbmgmo 94b3gMEgdn $3dmMdwbgb, MHmA
dbgogbo Godob 3Mmmamadal dgddbsbs s 834-
3539050 brmgdo bgnMogds @ 8mymy ©Mmadn
3sb ggf 088mddggdom. o339, Rzgb bad
Bgmobobobggzetdn dg3dgmoom 3Mmg®adnls
394365 @o 83mdaggds. 3MmaMmads dommE Mo
boboor Embmagalb bogomsodm babsdsMoemmadn
09m g3, bowsz @onbggbs bacggbgdo wo
dg3waa bbgs LabsdsGmmmgdacy Rogom.

L393GN 3O gobbymdama sednsbgda(s 30,
oby Imgmyg @A™, 93 dobdGedal 3MmMacadal
boGobbosb 8dmJ3ggdsel Mwowgbo dombgzom
og30bgdgb.



3ogom0mo, oM Jgmdo 53 3Mmacadol sdmd-

39009dsb 8-10 Bgmo ©sbgomws; bmcggansda
dbmmme Ladmdomagm bogd99d%g 3Jmbrsm wo
33067960696 Lobbeab s @BnbabE M (30
Log3990bg 9dmJ3ggdal; 3Bmamads 8dgFn ol
y3gms d@o@doz o6 33omdl LEmymygnma.
2308m3s(3, 393dmd sbg mododo, HmA gb
Bgmo Rggbagol domby 360d36gmmgaba ngm —
oEgbo 3sbdGedob gemgd@&Mmmbaemo
3maMsds dmddgowo.

33@mbm 3m@g, 0339 6 Bgmos, Mg
LsbasdsMoemm Hggmm3ds dndnbsmgmal,

La0b@gMgbm ng69ds mgd396L dngMm dge30-
Lgdmma 6-Bmnsbo Mgmm@m3dnb dgga9da.

9o, LobedsGmmm bob@gdsdo Mgymmds
2005 Bemob gobogbambdy megobygom s 8ngbg-
©0m, M™M3 Mgum®mds yzgms dodstoymgdoo

b Ro@oMgdamoym, Mawasb bob@gds dmeo-
obo© @abamgmmo aym. s308mIs(3, JoMgdowsb
©bygogmo — gergdgb@edgmoe oG gMasmg-

&9db03nc0 3oEmdgdom ©sdmegMgdemo,
439>839M0 Pbrs 3g3moeroym. dbend
Rodmmgmes 08 yggmonmabs, Mo o3 Brmgdals
3obdombg gog@mdMogzo0, (39M0gem danmdy
353530090, doembg dbgmns, Ibmmmm
dofoma 30dsMornmgdgddg agbomdmgdoom.

bogoMoggemmadn yzgms babadsMomm
30693mb@ s 56 bEmmos sbaemn 356wy,
330bmab, LabadsMmmm dgbmdgdn GgdbognGew
Lom3gmgbmmss godsmomma. dgbmdgdal
03796900-35693mMb6B89d0bsm30L s Ggd6039M0
as0damgobomgals 5-6 bymo s 30 doemombo
oM og3Mms. ddmebbdgdom, 3magme-
Bma g56M93mb dgJdbs 3mdomdal bomabbba(s
odxmdgbgdl. @mgl, dmbsedemmmgqgdl yzgmes
Lo ggogbm dommds sdgzo dgddboemoa, HmI o6
030g6mb bmosmyM, ymgom 3Mmdmgdgddy
= dmbodaMomgqdl bo3domm domamn bgmagsbo
3d3o s Bomo gobIMMgEmmds sbm3zgMmns
Lobgm3bogmb BogM. 3x0d6md, dombg
360d36g9mm360s, 8mbedstoemyg ogebgdayma
0gmb Labgm3bogmbs s Labmasmgdals Bnge.



4

ao(ﬁmgmaboxg@g&oe 3§6m60

53535 dgndmagds 74ds, MHm3 mgl, bogstm
Lad@™MEMdo ImbodoMmmaggdo yzgmodby
36030mgancgdnm 306mdgddn 08ymeqdosb.

9939 390Y300, Om3 Hgxmmdol jogs gGHomo
BomBo@gdmmo Bombgzes 3mEmg ool smdme-
bgMes. Bgdo sDMom, gb ¢360d36gemmzs6gbo

Lo goombos ©d 980@mds(3, Mgymmdsdy
Lomdamn smdom, 58 mgdom Mbrs ©s8g6ym,
0035653 o 6563589090l 396
dngombyzmom 93 bgbob smBmgbgmals asmgdy.

G9gmmdob 3oMggm Brmgddo, 3mEngonmo
3od&gd0 Logdsme bdoGn nym, ImBg3bm

Bemgdda doMmomons, baamdbmdmoew dgd(30Mms
s Ibmemme gMogmo dgdmbszgzgdo dmbwo,
09339, dmmm mGo Brol 3s6dombyg dbasgL
%399&L babsdsmmemm bobGgdsdo sanmn seom
3gmbos s gbg 86033bgmmzabglbo gogd@ns.
Bggbl Bogm Ro@omgdmmo as8mzombggdags
3boymxyl, Hm3d o3 dodsMogmgdbom
LobEdsda Loy zgogbm Fgmdsmgmdss.

35 300bsgsb megobygam bab@gdsda
dmbadamomyg LB edomuMo o Mo30LYYPmo
dndomdL. aoMs 83abs, Mmam@ (3 gomboom,
3mbadommmy Lobgm3bogmb BngM bmgnsmyMa
30M06@ 0900050 o3mmo — o3l joGgo
Lodndom 30Mmdgda, sbsD@aMgds, D393
LobgmdBogmb bofmg by s o.d.

M9xm@3ab 3oogy gfmo dgogans, dmbsdsmo-
mgod 339mng03s(300b 38ommgdeby bEmbzs
5 380bmgal bszdsme LyMombyma LabEgds
d90d36s — ImbodsGmmyms go0s8bswgdal,
©560d360bs ©d IMIbowgdal sbama 3gdsbab3o
= oqb@oznab gdocmmgbo bzmes. bygmb agjmbos
0bGooolb fdscmmagbo bzmeal dg4360L & Benalb-
™330 5 EEN 3MbxgMgb(30s Rage@omgm, bowas(s
10 g39460b Bom8mBsanbmagdo a3q6303646.
960b3o@ 505Mgl, GmM3 39600sE) ©s Imddge
dmbodamommgms gosddsmgdals badsGromggmml
LobEgds ggm3ada gMm-gFmma bomzgomgbme.

LogFebagmal Batdmdoggbgmdsy 3o, GmImals
dmbasdammmgms 3mdbogdal Imogmo g3em3adon
30bodadns, smnoMs, MHM3 JoMoymo Imegema

Layggogbmes s dobn godmznmagdol gobostgds
bb3s J399b980borgabs(z 360d36gmmaseban 0dbgdbmes.

9ma35Mm3560 3Mog@ 030l Redmyamadgds(s
95030l Jombggss. ghomggsmmgseba 3Mad@o-
3o 30639 Moada, bgemb @bymdl gsddgomge-
mmdob. yzgmobomgalb (36mdamas, 3mbzmg@m
Lo g399dbg Mmamma 3ModGngs sMbgdmdlb wo
BobobbBomss (36mdama, o Ms dgogan
dmyzgde LaboedoGmnmmmbmgal dadsGmmgsb.

339M0g0(30M3d v3gmM 3G 0(30b, J3qmo
0bLGOb300d0 Fomgdeym gomobyzg@omgdsl
1D9609L0 LoLOFsMOMM O 385gmPamgdl oy
M. o gosabyzg@nmagdal dgigemal 3g@b3gd-
$03d gfmagzommzgobn 3Mod@nz0wsb godmdwn-
Bamg, o 5Mbgdmdl, J3gms 0bbBsbnal gowsby-
39&0emgdal s 0bbEeb305dn st sbaRngmgdl.
obgy, 9ma3omgabds 3Mod@ngsd bbgs Loggmg-
90056 gfhmom, LobodoGmmmlb gows@gzotorg-
mmdol 3Omdmgdag 8mblbbs. Labgmdbogmdoa
96ma35MmM3560 3MogB0ze LodoMmmgdMogo

LEddoEEMdal boggmdzgmo(zss.

300093 9000 dodsGrommgdss babsdoGmmm
LobEBY3aL LEENIENONma HgmEgsebobds(z0s,
GmBgmo 2012 Bgemb doremasbom obMmmegds.
2005 Bmoeasb dgngddbs Lasdgmaiom o
Logobaam LobsdsMommgda, Am3mgda(y
dbmeme basdgmsom ©s bsgsbsgom bgboom
dmdomdgh. 3oMggm obb@ebznada ggodsb 17
0o babsdsMomm, GmBmgdaz sboemo Bgboom
md8700909b — Bommsbss gogMmnsbgdmmo 30
3530b@MdGn LobsdsGmmm.

3dmazo6gdmmos b3goomobaznalb Logombog —
dmbadamonmyggdo b3gnomabdszoob dobgogom

obomoggb bogdggdl, GmIgmdss Moowabo
dgwgan asdmamm. 3mbadsGomemyg L3ggoomady-

S@os 9o 3mbiGgGIm baghmdy @



dgbodedaba, 0dGgds dobo 3Hmeggbombamanb-
dob emby(s, Mobog sbmagl bogdob aobbomgal
LoLBMogyg. Fogomomem, Mmdaobol bsgomasdm
Lobodommemdo os L3gnomaDa(3no3 3o
dgdmzgomgm, Lbzoobbszse 398 gamtonl bogdggd-
By 3mbgMg@ Mmoo dmbadstomggdo 3mdomdgb
5 BaM358gdmmoms3 gobobomaggb bagdggdl.

obobndbagns, ®mI Logzgomgbme 8mBgbMogws
LoBMasEMYdsLmeb MMmagHmmds. azysgh
L3nggMo dmbadatmmggda, 36gbLadbabymgda,
Hmdgmos 39339mdom g3gms Logom
394560%30 39domdl, Homs LabodsGmem
9LOEEML LabmasmMgdab.

sby39, Haxrmedob dgmggns Bobos@nmal
0bLGoEYG0, HmIgmas babedsGmemadn
BgbMogal oz3odg bEMbagh. L3gEosmyma
Bgbgdab dgd86nms s Bobo@Mab nbb@ody-
&ob dgdmmgdom LabsdsMommmb dmdomds
GOSOQ’U@ 60\30880 BOBQOGOﬁgmab.

©d 306Mz9mgbo, M3 8Mogambemnsbn Mggmm-
3ol dgmgasm dogomgom gbos babsdsMmemb
bgdabobgomdmds. bobsdsmmem yggmes wobob-
mgdye 39648 dns o dmbobmgmdal o4zl
doMonmdLogmmgdol bEmma bymdobobgomdmds,
565 dbmmmm GgMoGmMogma mgsmbsdnbom,
060890 Labadsmmm baddggdb gebbobomgg-
o OMdM3Mmgdmo nmgdl. bobgmdbogm
dog0(3 08mgbo gmbagfmmans, Hm3 Lo gyomsta
B gdgol @obo(303900 LobsdsMommmbamgal

dndsGmngs yzgms dmgomadglb dgmdmos.

Mggmidomgdagma bobsdsMmmmbogal sbgsg,
dmoagomn 3Modgmondos bobBMagyg. Bobs Bemgd-
®0b dgomgdoom, sbems Lodngg 0bbEsbznada
Logdgms 95% LEMogor abomgds. yzgmady
LEMogns bobbemolb LadsMommalb Laddgoms
a0bbomanl gogdn, dob Ladyommme, 12-13 o3y
LgoFogds badogg 0bLEGSBb(30530. 33abaliG G-
Goae bagdgms gobbomgal 14-15 o3g o
Lodmgomadm bogdggdlb — 17-18 mgg.

09 9360m30lL  43996930L 3mby(3999dL dgzo00-
Mom, 83 3bMog, LadoMmzgmmb bayzgomgbm
3oR39690gmma o43L. dogomomag, 4qdsbosl og3L
39630 dgaan s LadoMmzgmm sfogGam
Rodmmzommgds dob, bmg dgdmbsggzedo,
bBEYIL 3oy 3. LEMoga Bomommabsgmmagdol
o35mbsbFabom, Rzgbomsb dgmemgdaom,
bogdome (3o 35Rggbgdgmo og3b a@omaal,
LoggMobggol, obnoby @o gbdsbgmb.

83360 300093 900 3MHomMo@g@o0s Lobadsto-
b ©odme3009dmmds. GRdm dabdow, gbss
doboba = bemgdalb 356dombg Moz dmassn
dem3ob dgmggn.

Ro@otgdmm 3339830 Imbabmgmdol oo
bobomon, ssbemmgdom 65%, 50bodbogl, Gm3
96mds bobodommmmb, Hm3d LobsdsMomm

md0gd@ens ©d 3oabygzg@omgdoms bamobbacs
30093 98Om 0bMmEgds. doMmmamons, 83 dbMng,

356 339mm0 ba@ggbgdo xg® jowgg, Mbgdmal,
dog M08 bgm-bgms, b Lognmboz dmmmdwy
3mbgbmogogds.

Lbgs @gBOEgdl, BmBgmocg LobsdsMommb
30309 mdol go65306MmdgdL sme® Rodmg-
»gmo. a3593b bbgs LyBombymo bocds@qdgda,
3og®03 domn Rsdmmgmoms(z magb smem
d9a56g4qbom, dbmemme 03 dofomse bgggmmgddy
a9bandMgm, HMImgddg dmdomdacmss dognmgom
608060)"3@0, '380@0%080360’ QOBMUJOQUE}DQ’O’
LEMog0 Lo gx8gd@&nsbo Bsmmmabaxmmads.

donbgszs 63M3I>§qd93abs, d496gdma-
305, 3bgdmdL 3MMBmg3dgda(s, md3z96a
3BMn 3onbGgMgLgdl, LabsdsGmenm
Lobg3sdn Ms bamzgba 5GLHEMBL?

3390g3035(3000L Ldgombl 8308 m3s(y gognbgo
bobo — 33000 3o(300L BES dMwdngn
36m39L0s. 56 dgndmgds 5530568y, doo
1898gb, dmbodsGmmmyd Rsmgsmmb, Mm3



4

ao(ﬁm@aboxg@g&oe 3§6m60

9mbgm gogmomo Imbadbogdgmo 3Mbo
dobo bEYmymgobsmgzol, Brgdol Jobdam by

LogBnobmdobomgal s Bomamoa bamabbab
a00by39@0mgdqdol dobomgdow Lszdamabos.
o4) 30637 oLy oML, domnsb (30gds. dmemm
B gddn, babsdsmmmm LobGgds, 396mbdwgd-
mmds Indog (33momgdgdlb gsboimol, Gobo(s
dmbodommmyd ggbo by sbymb ©s dxmodon-
390 1bd 30mdMEgdmEaL. 93 dodstorymgdom
dmdomds Rzgbmgals 3GomMo@g@mmos.

dmbadamonmgms 3gomogngzozns goMmaswe Rsblb
domo gosby3980mgdgdals sbadygomgdygmmdal
boGobbda. Bmame s 3masbbgbgom, 3qb g3ye3L
39360 domam33omogn3onco ImbsdsMomy,
Bmdgmos go06y3980mgdgdol boobbo
Mdommgbos, ond(3e, 9M056 nbgmgdags,
MmBgmms dog® Bomgdamo aosbyzg@omgdal
3badMMgds 56 oMl FyoMon. 5O, MY
3508694398 0mmgds — Fnomyonmn o6 Ladmeamm,
3oMaom oM 360l sbsdymgdymo, gb gomgdm-
905 bgs 0bbB 630590 dobo gonddgdols bogmd-
39m0s. Emgobomgal, sebadbmma bsgomba
Labsdamommmbomgol gMm-gMmo 360dzbgeam-
3960 3OMdmgdss @o 330@mBa(3, dob dombg

Ly oM bYea 360d369mmds gboggds, sg@omGew
3330mdm 93 3MMdgdol s0dmbagbzMgmac.

0396 36ds6gm, Am3 2011 Bgman
3603369mm 35605 gmgd@Emmbyma
3Mmamsdab 53m]dgegdom, 3530]6Am3,
m3d sbggg, dosmbg 3603369mm 3560y,
Amd LEmMge bgmb Jgas bogng
Abosgymas LabsdsGammb 3aMggma
36Mm;gba.

39msbbdgdom, gots 0dobs, ™I s3dozwms
Logdab Bo8mgdals gemad@Embamo 3Gmamads,
07939, a50dsGms bago(z dbogmms Lbabodsm-
ommb 3oMzgmo 3Gmzgbo. gb oMo domGm
LobodoMmmmmbomgalb Dmaswmow, J399460bogals
1860d36gmmmzobgbo 8mgmybss. momgdal yzg-

10

o bbomdsbg aMmdsbn bogby nym ©s3LbEMgqdom,
o3 Lodmgomagdal ©onb@gMgbgdsdyg
domomngdlb o 035%y(3, ®m3 3
0bLGoGYGbodn bomds dombg domsmas.

Labdmgamgdol babgmoo 3gMond@o aod8mn@os-
bo om®3g@Bs 55305635 s gb 3b0dgbgmmmgs-
bo g3og@ns. 89 dg3b300 baggog BLogymadl,
obobo dombdyg Im@ngomgdamgdn 0y3bgb,

3065 (3bo®aL, ®mM3 oo 3sbyboldggdmmdoom
dmg30owbgb 3Mm(3gblL o ab Losmgda, Mm(ze
39600748 3Lxgmmdobgb, dsm (3bm3zcMgdsda
9Om-gMm0 yzgmodg adsdmma 3mdgb@o aym.

358mbm 3m@g, 2012 Bgemb G5 0d678s
33 mdbsgmmgdabsmgal 3GamMa-

&a&o?

Mmam& 3 50g60dbg, dmdsgaem bgmb bagddob-
BoM8mgdab gmgd@®mbamo 3Mmamseds dmgm
dommnmdbagmmgdal bobgdsdn s8mJdgmmgds.
306 s 33dobs, LobadsMomm Lab@gds by d-
Gemom bydmmmme Rsdmysmndmgds. oy
abms 17 a59Gm05b5dmma babsdsGmmm agedgl
mo30bo 30 3ognb@Fo@o Lobsdsmmmono,
2012 Bgemb 330600 8990056980l 3Gm(39L0
obEMmEab s dg0ddbsb sbgmn @ndal 22-23
LobedsGmemm.

35M©d 530bs, 08 3GmMdrgdgddg dmdomds
a5a3MdgmeEgds, MmIgmos dgbabgda(s
30bomdMmgm — gbos gomabyzg@nmgdgdal
0bd0gdnmmdals s Imbadsfomggdob
339050353000 83ommgdady dHbas. sbgzy,
3006bgdo Imbedsmomggdabsmgal
3M396035(300L LEGbEIMEGJoL YBE™M 139,
LBogergda®y. 9339 332d3L L3gEosEYHo
36bo, Las 3mbadsmmmggdo abbogemnsb,
o) OMam® g56sbmM309mmb badmbedsmommm
LogBnobMds PIMBEDMOE JMBNbazo(300L
bgLgdal wo(3300.



CHAIRMAN OF THE
SUPREME COURT OF
GEORGIA PROVIDES THE
ASSESSMENT OF THE
OUTCOMES OF THE 6
YEAR REFORM OF THE
JUDICIARY SYSTEM.

Mr. Konstantin Kublashvili, the Chairman of the Supreme
Court of Georgia reviews judicial system achievements and
gaps of the last year, the outcomes of the 6 year reform and
the future priorities of the system, as well as the other

processes taking place in the Georgian justice sector.

Mr. Kublashvili, 2011 is almost over, what would be your
assessment of the progress made by the Georgian Justice
sector throughout 2011?

2011 was a very important year for the Georgian Judiciary, since the
electronic case management software was launched. We have been
working on the development of this software for 4 years. 14 big courts
all over Georgia have started to operate this software in 2011 and 2
more courts are planned to be involved in the system shortly. From the
next year, the software will be functioning in all the big courts in the
country. Currently, we are working to define the format for involving the
Cassation and Appellate courts in the same system.

Introduction of the electronic case management software was a very
large scale project implemented in cooperation with the US. This
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software is very important for justice administration,
since it will significantly simplify and hasten the
case proceedings, will make the judicial system
more transparent, more open and customer friendly.
The software will ensure the immediate accessibility
to any case related information and statistics.

The judgments rendered by I instant courts will be
published immediately and they will be available to
any interested person. Currently, only the parties
have the access to judgments, the other interested
persons have to submit a request to obtain the
needed information. This software will enable any
interested person to access the court decision on a
special web-page in a few minutes after rendering.

As you have mentioned, the service was
basically oriented on making the judiciary
more customer friendly, but the signifi-
cance of this software for the judiciary is
also very interesting:

The software is very important for the public, but 2/3
of the software functions are intended for its internal
operation, therefore the details concerning the software
functioning may not be of particular interest for the
public, although the internal case processing is directly
related to customers. For example, the court had to
enter one and the same data 34 times in various
tables, it was time consuming since it was done by
hand. The new software enables us to enter this data
electronically in the system and once it is entered all
the court employees starting from the judge up to the
chancellery officer can access the information from
the system very quickly. The software is based on
similar details and simplifying the court activities is
the precondition for the quicker justice administration. As
a result the court activities will become more simple
to manage and guarantee the rapid and effective

justice administration that is crucial for customers.
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Mr. Kublashvili, the idea of introducing
electronic software became the bases for
skepticism, people had doubts on how well
would it be possible to operating such a
large scale system. These doubts were also
supported by the representatives of some

international organizations.

Judicial systems of various states are working on
development of these types of software for a long
period and there are only few states that are operating
these programs. While developing this program, we
have studied the experience of several states including
Norway, Bosnia and Turkey. The foreign experts were
stating that development and launching of similar
software would take years of work, but we managed to
launch the software in 3 and a half years. The software
was piloted in the Rustavi City Court, gradually the
software was further improved, the gaps were elimi-
nated and it became operational in other courts as well.

Now, even the skeptics are admitting that the
efficient functioning of such a large-scale project is a
significant achievement.

For example, it took 8-10 years for the software to
be launched in Turkey; In Norway they are using the
software only for civil cases and now they are
planning to cover the criminal and administrative
cases as well; the software is not functioning
comprehensively in all the US state either. Therefore
I dare to say that this year was very important for us
— we managed to launch a huge electronic software.

The Judicial reform has been undergoing
for 6 years, could you make the assessment
of the reform outcomes up to present?

In reality we started the Judicial System reform in
summer, 2005 and realized that the reform needed to



cover various fields, since the system was absolutely
out of order. Everything needed to be changed, the
staff, the smallest material-technical support unites.
It is very difficult to list all the things we have done
during the year and therefore I am outlining only the
basic achievements.

We have refurbished, or constructed new court
buildings all over Georgia. And of course we have
equipped all the buildings. Refurbishment-construc-
tion and equipment of the court buildings cost us 30
million GEL and 5-6 years of work. Comfortable
working environment is very important for the
performance quality. At present, judges are provided
with the best conditions and therefore do not have to
think about social, or living problems — the salaries
of the judges are quite high and the state provides
them with the health insurance. I believe that it is
very important that the work of the judge is well
reimbursed by the state and the public. [ am not
afraid to say that the judges are having a lot of
privileges in public sector in Georgia.

Eradication of corruption is one more achievement
of the reform. This is a crucial topic and probably I
should have started reviewing the reform from this
topic. We would not have achieved much success
without eradicating this problem.

During the first years of the reform, the corruption
cases were very frequent, later the number has
reduced and we have not had a single corruption
case for the last 2 years. This is also very important.
Our surveys proved that the situation of the system
in regards to the corruption is very good.

The judge can freely undertake his/her duties in the
corruption free system. In addition, as I have told
you, the state provides the judges with social
guarantees, good working conditions, salary, state
funded insurance and etc.

The reform made it possible to take care of the
qualification increase of judges and therefore a very
serious system of training, appointing and retraining
of judges — the High School of Justice was established.
This year, we celebrated the 5™ anniversary from the
establishment of the High School of Justice and held
a conference with the participation of the representa-
tives from 10 different states.

Everyone recognized that the Georgian system of
training of judges and the candidates for judges is
one of the best in Europe. The representative from
France, that has one of the best models of judge
trainings in Europe admitted that the Georgian
model is the best and suggested the other countries
to share our experience.

Establishment of common practice is one of the
other achievements of the Reform. The common
practice primarily ensures the transparency. This
way, everyone is aware of the exercised practice
regarding the specific cases and they know in advance
what would be the result if they address the court.

Qualified lawyers can know in advance, whether

the Supreme Court will satisfy the decision rendered
by the lower instance court. If there is no perspective
of changing the decision of the lower instance

court, then there is no sense to appeal to upper
instance courts. The common practice also helped to
avoid the problem of court overloading. Common
practice is the bases for the legal stability of the
country.

One more direction is the structural reorganization
of the judicial system that was completed by 2012.
Appellate and cassation courts were established in
2005 and they are operating in compliance with the
rules of appeal and cassation. We have 17 big I
instance courts that are new rules and 30 magistrate
courts are merged with them.

13
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The specialization issue is also regulated — the
judges are dealing with the cases of their specializa-
tion. This novelty had yielded a great result. The
judge is specialized in one specific field and
relevantly his/her level of professionalism increases.
As aresult the cases are considered more rapidly.
For example, we have introduced internal specializa-
tion in the Thilisi City Court and specific judges are
working on specific categories of cases. We have
found this practice to be very successful.

Public relations need to be outlined separately. PR
activities are regulated through speaker judges and
press services that ensure the smooth communication

between the judiciary and the public.

As a result of the reform, the institute of the court
marshals was introduced. Court marshal is in charge of
ensuring the order inside the court building. Deve-
lopment of special rules and introduction of court
marshals ensured the proper functioning of the court.

The several year reform ensured the court accessibility.
Today, the court is available in all the populated areas
and the population has the full accessibility not only
from the geographical point of view, but also in the
sense, that the case can be filed in the court without
hindering. The state fee is quite reasonable and any
citizen can apply to the court to protect his/her own
rights.

Due process is one of the key criteria of the reformed
judiciary. Compared to previous years, 95% of the
cases are considered dually all the three instance
courts. Criminal cases are considered most rapidly
and it takes 12-13 months in average for all the three
instance courts. Administrative case proceedings
take 14-15 months and the civil cases 17-18 months.

Compared to the European statistics, Georgia has the
best indicators in this field. For example, Germany
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has very good results and actually Georgia has the
similar indicators and in some cases even better.
Italy, France, Denmark and Spain have worse
indicators of the due process compared to Georgia.

Judicial independence is one more priority of ours.
More specifically it is the goal of the hard work for
several years.

According to the survey results, 65% of the population
trust the judiciary and believes that the judicial
system is fair and the quality of decisions are
increasing. Some gaps are still visible, but gradually
these issues will also be resolved.

I am not going to list other details ensuring the smooth
functioning of the judicial system. We have other
serious achievements as well, but I would not take much
of your time talking about them and I only focused
on key issues that facilitated smooth, qualified, indepe-
ndent, rapid and effective administration of justice.

Notwithstanding the achievements,
naturally the problems are still existing
and therefore I would like to know what
gaps do you identify in the judicial system?

I have highlighted the qualification issue, because
qualification increase is the continuous process. If a
judge has taken a training course once, it does not mean
that it is enough for the rest of his/her professional
activities. During the recent years, the judicial system,
the legislation has been undergoing continuous chan-
ges and the judges have to keep pace with them and
get updated concerning the developments on perma-
nent bases. Working in this direction is a priority for us.

The high qualification of a judge is reflected in the
well-justified decisions rendered by him/her. We can
boast having many highly qualified judges, though



there are also others who cannot well prove their
decisions. Insufficiently proved judgment can be
abolished by the higher instance court. Currently this
issue is one of the challenges for our judiciary,
therefore we pay much attention to this issue and are
actively working to resolve it.

As you have mentioned, 2011 was an
important year, since the new electronic
software was introduced. We believe that it
is also very important that the first Jury
trial was held the same year:

I agree with you, besides launching the electronic
case management system, the first jury trial was
held. This is an important event not only for the
judiciary, but also for the state in general. During the
jury trials, the court rooms were almost full of
attendants, which means that the public takes much
interest in this issue and the level of trust towards
this institute is high.

12 people rendered a verdict in the name of the
public and it is a very important event. [ had a
meeting with the juries and they seemed very
motivated. They treated the process with great
responsibility and the time when they were consider-
ing the case was the most tense moment in their life.

What will be the priority of the justice
sector for 2012?

As I have mentioned, we are planning to operate the
electronic case management system all over the
system. In addition, the structure of the judicial
system will be finalized. At present, we are having
17 integrated courts with 30 magistrate courts. We
are planning to complete the merging process by
2012 and have 22-23 courts of similar type.

In addition, we will continue working on the above
mentioned problems including ensuring the provision
of well justified court decisions and increase of the
qualification level of judges. We are also planning to
arrange communication trainings for judges. We
have already developed a specific training course to
ensure that the judges are observing communication
rules while exercising their activities.

15
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InJuly 17, 1998 following the long-term and complicated negotiations,
the diplomatic representations of separate states have adopted the statute
of the International Criminal Court. Frequently, the document is referred
as the Rome Statute (Treaty). The document has been ratified by 60 states.
Promptly afterwards it entered into force in compliance with the Article
126 of the same document in July 1, 2002. Currently, 116 states have joined
the statute. Therefore the wish considered as unrealistic has become true.
Currently the international community owns permanent court, dealing with
the gravest crimes of international level. The Court is located in Hague
(the Netherlands).

Together with many other states, Germany and many South American
states’ played active role in the adoption of the statute. They were
supporting the idea of strong court. The South America is the only continent
where all the states have ratified the Rome Statute. It proves their strong
support of the statute.

The positive attitude of the South America towards the International
Criminal Court originates from its recent past that also included hard time.
Dictatorship was the ruling force in the majority of South American States,
where the violation of human rights was a common act.
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This hard past requires processing. For example, the basic “characteristic” of the dictatorship in Argentina
during 1976-1983 was the disappearance of 30 000 persons. This type of crime that was widely spread in Chile
as well, is envisaged under the Rome Statute. They are the crimes against humanity that can be reflected in
many ways, including forced disappearance of persons (subparagraph I, paragraph 1, article 7 of the Statute).
But the paper does not review only this particular crime, but all the crimes envisaged by the Rome Statute in
general, in other words “Private part” of the International Criminal Law.

The Article was translated in Georgian by

Bachana Jishkariani
PhD student of the Professor Zatsger's department
Scholar of the Fredrick Neumann Foundation

FOOTNOTES

! The presentation was held in September 17, 2011, at the 14" Congress of the German-
Argentinean Association of Lawyers (Argentina, Rosario city).

2 Parenti: Ambos/Malarino/Woischnik (red.), Dificultades Juridicas y politicas para la
ratificacion o implementacion del Estatuto de Roma de la Corte Penal Internacional,
2006.
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IMPACT OF

THE MITIGATING AND
AGGRAVATING
CIRCUMSTANCES ON THE
PUNISHMENT OF GROUP
CRIME PARTICIPANTS

GEORGE BARABADZE

Doctor of Law, Associated Professor

The author reviews the particularities of the impact of the mitigating
and aggravating circumstances over the punishment of group crime partici-
pants. According to the article, in case of a group crime, the different as-
sessment of the above mentioned signs and their proper study are of signifi-
cant importance for the individualization of the responsibilities of the crime
participants.

The author reviews the issue from the historical point of view - the legal
regulation of the punishment individualization, outlines its 2 basic direc-
tions and the perspective of congruention with the punishment individual-
ization principle. In addition, the author makes dogmatic analysis of their
positive and negative aspects.

Wide range of opinions reflected in the criminal law doctrine concern-
ing the role and the aim of the qualifying signs are analyzed in the paper.
Based on these analysis, in some cases, the author makes number of critical
comments and presents individual approach to various forms of problem
resolution.

The author concludes, that the opinion that is outlined through criminal
imputing of qualifying signs of the crime participants are not based on dif-
ferentiated assessment of these signs according to their nature of origin, and
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considers to be sufficient to have the fact of realization from the part of the
crime participants. This approach contradicts the principle of the punish-
ment individualization. The progressive criminal law does not accept the
idea, that the substantial importance for the responsibility of the group
members is the consideration of the fact of qualifying signs of the activi-
ties and the personality of the executor.

Finally, the author groups mitigating and aggravating circumstances as
personal and nonpersonal (objective) signs. In other words: a) circum-
stance of personal nature common to the offender, or influences the level
of guilt and b) circumstances that are of nonpersonal nature and introduce
the type of nontruth, or influences its quality. According to the author, the
first one should be imputed to the crime participant who bears the given
sign, the other together with the executor shall be imputed to all the crime
participants if it was committed by them deliberately.

In order to generalize the court practice regarding the given issue, the
author studied (Batumi City Court) around 90 criminal cases reflecting the
abovementioned issue. In none of the cases, neither the executor, nor the
participant has imputed the available personal sign to another participant.
Based on these facts, the author considers, that the court practice is proper
in terms of exercising common law.

Finally, the author concludes that considering the abovementioned cir-
cumstances and making proper assessments are the preconditions for ren-
dering fair sentence. Their incorrect judgment may serve as the base for
irrelevant sentence, as well as making changes, or annulling the verdict.
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56. bogbmgmgdmol yRmgdoo Imbofagdmy s (3Mmo bEs agmb sMdLsmsbo@m Im3ycmmdabogsb
d0bab 3ggmmdgmab, 306008dgbgdmagdals, 3060l dgbs 3mmmggdal 56 Lbgs, 3gbedg dbamals b6,
m8mgdba(z 08 gumgdob bgmymas dgndmosm. sbgmo pommggzgdob dgdmbzgzedn, babgmadBogm
MmMa0bmqdds mo300056 Mbos soznmmb d9dmamBo eMmM3g3s s NDMYbggmymb bydalbdogcn
oMmm3930bamzgal bodsMmommgdmag Ladmomgdgddg bgmBababgmmdmds. safmgmag Mbos dgdndegogl
9989980560 mmbabdogdgdo odnmgdomn asdmbobmgdobogsb, MobmdMogo ob bbgs ggm@dol
©0b3mM030bs(300b5356, Jgz30bmmgdabegsb, 3m8Labm@gdal dgbyzg@nbegsb o6 bbgs bLydndMmmgdabsegsb
3oGms ©s(330L d0dboo.

80d0b, MHmEgbsg 358 030L(3930b Bmgamgmds babgm8Bogmb og® asbbm®zngmgdmmo bogdns-
bmdab dogm Gog dgbemno3gdL 00035mabbabgdl, bymdgbymdab zomogdnmgds LobgmdBogmgdl
00dmgdl 9m0sMmb LazbmzgMgdmoal Mgmgdsmes dMsgomdbmngn asbdmomydgdo ©d go@o©ash
bodnxgdn, Moms 56 o1d356 Mondg mmbaldagdal aobbGmzngmgds 88 Rmgdal bodsGmmgdfngn
©5 3Msd@ogmmo bEoGbob dgabgdmmo ©s3606980b Bnbboom. sbggg, Mbws Bmbogl 356mb3wgsd-
mdob doGgnmo gosbobxgs o 08 396mb3gdmmdal 86 3mmo@n 3ol gogJdgds o6 dgz3ems, GmBg-
o3 PoMmymaomsm 3mddgmgdl babmgmgdmalb qamgdol gsbbmmzogmgdsdy.

Lomabam La3bmzMgdmob wamgdol 336bm@(30gmgdab 3omEgdemgds ma30L0 dbgdom, y3g-
by PRO™m 3mboGoyMas. ngo 8mazegh Lobgmdbogm baMxgdl, g3mbmBagobs @s 3abal dobHab
Lobgmdbogm Mgammomigdsl, bodobom bydbowagdl, JoMob MmEgbmdabs s Lbgs badobsm bafmggdals
©mbob dmbo@mmabal, babgmdBogm d06sm3dgbgdemmdal bEMMbzgmymesl, doMomaw Imdbaby-
9850, ©8893305L o bb3s 096843 a9s386560madgm 53mbmMBn M@ wmbobdngdgdl. ™

Lo 330M39m0d, LobgmIbogmb gomEgdymagds 3ol Lomsbsm baibmg®gdgmoan «bEHwb-
39mymzodg o6 Ima303L Jogmo Imbabmmgmdabasmazal bobmadal 5396930l Imgomgmdab. gb ve-
mgds 863 bmmme 3Mmamedmmo 80babny, MmBgmoaz goM33gmo eMmab d58wmga Joombggs o
363 06g8EMOLEMMIG N0l 3obdsgnmamgdgm 36mgddgdl 30damagl, MmAmol MLy dgadmgds
dmbegl gomssmgomgds. Lamobom Labmgfmgdmol gmadol gobbmmzngmgds o6 Mbws 0dbgl
3039090, BmamM s dmbgdMoga Mamgds, o3 Mmams Ngmgds dobsdy.

93MbmBogn&o, bmEosmy®o s JHmEGMONmo NP gdgdalb babsdsGommm Bgboo dEHNbzgm-
gmagol bsgombo own b6ob go63s3mmdedn GRgdms b3gd@osznmn dmmadnzol bogbsw. od(ss,
dmemm Bmgddo, dgnbndbgds Lagbmgmgdmoalb qgmgdol qdOHRbggmymgal bobsdsmommm
s0bEMmadol dogomomgdo bogMmedmEabm smns®gdol abao.'
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5. 0dITJ3N010 353MLOLTIBS

5.1. 30b3bgda

0dgmadomn godmbobmadobegsb oge Lomsbowm LabmgMgdmol bs3gebdm gmgdgbdns o
dgoMmmu 60l ©s3533060gma babmgmgdgmo GoGmmab gmmdab badsMmmgdfog bEnbggm-
ymgobomab.

odgmgdomo godmbobmgds 306356 qdmas Mmamz ,30M0b, mgsbol ©s/56 0530b omo bgdals
LobobssMILgamE, PMHMgdom o6 FnwBnz0 gowaygzebs Bom BogM ©s39390Mma LabEgdnsb @s/56
30600036 Jommgal bLadsMmmmgdMogn s 330L MBENBzgmymeabs s bym8obobgomdmdol gatgdy™™.
United Nations Human Settlements Programme (UN-Habitat)-ob 8obgogoo ymggmbmogmawo, L
33009, 2 omombsdy s©80560 brgds admmgdoomn asdmbsobmgdals 8bbggH3moa.'" adymadomo
358mbabmagds bm@z0gmegds 8Gogemo 0bgbom, dsgsmomsm, nbgmab@mnddndamo 36mgd-
8900l a0bbobmA309mgdma, Jomadob 39mam3mBymdal dm@ogam 6 3Ggboygnmo bogGmedm-
obem mbobdngdgdob 3mbymdal 30bbom, 30bsbyg Mgmgdal 3mbgmoad@ob, dgnsmemgdamo 3mbg-
mogddobs o badmaswmmgdol dogH @b zMdobs 300l dgegase. ndgmadoomo gedmbobmads msegabn
d16gd0m domomdmngns o doMomsws®, go3mmgbal obgbl mamnd dmbobmgmdady, MmImgda(s
830l dgogasm brgdnsb 880560l egmgdgdol ommgggzab dbbggM3mba. 3936 dgdmbgggzedon, nd«y-
mgdomn gsdmbobemagds Byz9@b 08 3EMdmgdal, MmImal gomsobogfgmomsy a0d0bbymoa ogm gb
mbobdogds. o339, 8ombgoogem 8obo 80bgbgdabs, adygmagdomn go8mbabmgds sl s©sdnsbab
MBmgdqdol gbgdo oMm3g3e @ 36(03d Go30g Lamsbom bo3bmaMgdmall Mgmgdol oMm@3g3s.
RBoMnMIobdGodnobo godmbabmgdado dbmmmm 35dmbs3mab dgdmbsggseda dgodmgds ogmb gode-
omgdymo s dbmeme 08 dg8mbggzedn, o9y ob brgds LogMmsedm@mabm badsGoal dgbsdsdabo
3606(3039300L @o(3300.

93MbmBogn&o, bmgosmamo s 3nmEndaem ggmgdscms 3m3odgdob sbMom, baibmg®gdmal
Mgmgdob dgdsmg96gmn gmgdgb@gdol 360d36gmmazebo babomabomgal @odsbobosmgdgmas
Labsdamomm Bgboom sembAmmagdal mbofn. 830l omabEMmamgdsl sbogbl ob 3mbiMgGmo bgg-
mgdo, bawss Jowababgmdbogmgdoga badsMmmgdfnga Lodmemgdgdal s®bgdmds 3mBadg@nb
8096 360b Immbmgboemoa. '’

5.2. adyymagdacon g53mbobmgdabsgsh s(330L 33656E093a

08 dg8mbgggedn, oy 8mdoboMyg 396 obmol Jomsol 56 basbl oygbgdl Jmbgdsb ambagemo
3obgbal gocgdy, babgm3bogma Mbws NBHNb3gmymb, BmMB aodmbabmmgds dmbogl 396mbagFac,
ambogMamom, 3Om3mMogmn dgommgdob ged8mygbgdom ©o LagMmsdmEobm LodsGommal
dgbadadobsw. dsmmgal, gobo godmbebmagdss bpgds, bobgmdbogmd mbros b Rbzgmymb g94-
0560 LadoMnmgdbFngn MabyMLoby s badysemgdal HbHNE3gmYmMes 03 osbnsbgdyman Jmbgdals
0333580 3m339bLaz00b ao3980L Romgmoom, Mmm3gmo obnsbms god8mbabmgdol ™.
a0dmbobmagdol dgmgaem 30Mgda o6 Mbos asbwbgb Mbobm zoMmbo o6 13bgmbo, Gm3gmoay dom
0J393L 0@880560b Mgmgdgdol 3m@qbon® BLbggM3mam. Dmaswmaw, bagMmsdmmabm badsmmamo
Lobgm8bogmgdl s30mEydamgdl dmadomb yzgms dgbodemm sm@gmbs@ngs gadmbabmgdol Ro@o-
190537, Momd 15300056 0469L 830 gdmma, 86 HmamE (3 306033, 3533009540, dogmals godmyg-
6gds. dogMed oy Bo0b(3, godmbobmgds aoMmaggamos Mmam@z Lodmmmm dgbedmgdmmds,
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3md0bo@gqgdl bws doggo MM 390NONmo goceb@ogda, HmIgmag dged30090L eggadomn
30dmbobmagdol ofymanm gogmabsl.

dmdobo@ggdabomgal qdObggmymagama mbos nygmb dgdmgan gomseb@ogda:
30bbym@s(30960L dgbodmademmds;

0®09339¢ M0 ©d gmbogMamo dg@ymdnbgds;

30dmbobmagdol dgbobgd gmbogMym go@edo dg@ymdabgdals bgmdabobyomdmds;
Lobgmabogmb BomdmBomggbmgdol sbBMgds godmbabmgdol MH™U;

30dmbobmadol Rsd@oMmadgmoms bomsbswm 0@gbBognzs(309;

03800 8b (30 98060 godmbabmgdol Ro@omgdal o 3@damas;

LodaMmomgdcogo badmamgdgdal bgmBabobgmdmds;

NGO~

LodoFmmmgdMogo sbdoMgdol bymdnbobzmmdmds 3mdnbsmMggdobomgnl, Gm3gmma(s
9bagnfmgdom agfopoymoa sbdatgds.

359mmb b3g0emnE@ds ImIbLgbgdamads bamsbswm bazbmgmgdmal bszombgdbg (2000-2008 66.)
Bomabo 3mEBo608 bamabowm bazbmgMgdmal gmgds 30635688 dgdmgabsn®aw: ,...g3gmmes Joemal,
3535 30(30L, sbomasbM@nby s 353d30L YPmgdss doommb s abodggdmmb MbogGmbm babmmao
o 0300 s 0(3bm3zHML 833000mMd0sbs© s MMLYMmo. " bdgnsmnn 8mBblgbgdgma swbad-
bogl, ®m3 bLomsbsmm Labmgmgdmoal Mgmgds dfommu M393d0Mmgds 3©s30860b doMomawn
NP gdgdal gobbmE(309mgdol, obgo Rmgdgdl Gmamtoges, LogmEbmob gmgds, doMowo
3bm36980b (3300 BB, 3G55@8T036NMn S 58306 5dgmo FM3yFmdal s 3Mdomgs, 306ob
Bemdalb ggmgds, 1533900 YRmads, bymal MYRMgds s RKI6IMMNGEMMIalb MRmgds. nga sbgay,
geomgdsl 985b30madl sMe@nlzMndaboammmdobs s g49baMma mabsbbmmmdol ggmbrs-
396 3M0b(30390%g.

mo30b Mo8gbndg obgsmnddo L3gnomecn dmBblgbgdgma dogmnmgdl adymgdomo godmbob-
mgdob'? s 36domgal s30mgdmmdady s MbobmzsMmmms obomgdal gommgdmmagdsbdy. 3-63s
3MGo603 dg0ddoge 3563036550l 36Mgd @906 33533069590 353mbobmmgdabs s gos-
3030930l doMomswn 3606 (303980,” HmBrmgda(z 93bgdL gogHmb babgmBdmgebgemm 360b(30398L
939460b dogbom gomssmaomgdob dgbobgd, MmBgmaz magob dbfog, mdGHbzgmymab goc680gdb
939460l doaboo gomssmaomadamo 306gdnbomgal dgnsGemgdamoa 3mbgmad@gdabs s dmbgdtogn
398°LBMMRgdal Amb.?! L3gEnomM3s dmIbLgbgdgmads doydmgbo 33Q33022 »gomos dogH
Jmbgdabo s 8060l mebsbbmMem emmdabs s bomsbom bsbmaMgdmol gmgdol bsjombgdl,
bowa(s 030 3ggbm 08 8 3Mmgdgdl, MmBmgdas 9539MbgdL Jomms BngMm bomsbomm bsbmgmgd-
ol 9gxmgdol gobbm@3ngmadsl, BmamEoss dommes dadomom domommds, ©ob3M0dobszoma
3B NONmo s bmosmamo 6m@dgdo s mxsba@o s doMowo 396mbgda, 3MogomggMemn
©0b3M080bs(305, 3M0g08 0D (300 @S Jomms Fog b bmgMgdmab bgm8onbzm8mmds, dmbgdmngon
3989bGMMRgdal ao3mabs, ndymagdoma godmbabmgdgda s Jomms s03/dnbom onbgazntigds.”

QOHLY3BY

309Mmb 3ogc gobbmM(309mgdagmao mbobdogdgdal dgogase, odamagdomo godmbabemgdals
360g@nge ghmbom 0dbs smaofgdymo 5@e30560b NEmgdgdol, asbbsggmgdom 3o, Lomsebowmm
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LobmzMgdmab gamgdol bgd sMm39350. 93 gosby3980mgd933s bomagg omm 3Mm(3gLl,
Mmdgmo bobgmdbogmgdal yu@emmgdsl s8sbg0mgdl admmgdoma gsdmbabmgdals sm 33900l
0mbaldngdgdal omzomgdmmdals dgbobgd. sbyggg, bodL Yb3edL omymsbgdgma, dgboggMmabo o
4890000 3m3396bo300L 86 5@ MBS G0Yma ednbaggdal 360d369mmdals, HmIgmoa(s oo jdogmezn-
3L aobabmgdmma doMnb/3oGms biycgomgdbs s Immbmzbgdl s domgdymoa 0fbgds 30Mmsb/
30690mab dgmobbdgdols bogmdsgmby.

deaemm Bemgddo, yu@oomgds godobgomms babmgMgdmob qamgdgdmsb ©s39330Mgd0m Jomas
60653 Boaot 361Mdm5398%y. 3Mmamabo 06s dombgnma mog00bm 39wdng LozbmzMgdgm swgon-
mgdbg odGbgdm 0dymgdom goEssEanmgdnm 30Mms s m@Gmemgamos babmgmgdmobs s
©9LG0GME0oLISL ©s 333306900,

1990 Bro@sb 3mymmgdama g3mbmann®, bmosma® s 39mEOm gamgdscms 3mdodgo
sbobgmgdl babgmdBoggmgdl, bawsg sMbgdmdlb admmgdocmn godmbsobmgdals 3God@03s 96 begds o3
3M3930L bgmal dgbymds, Bomes s §3mbmdn 3u&, bmznsma® s 3nmEnOum qimgdsms boge-
»3dmGabm 35980l gdmmagdgdo nfmmgzggs.

35&oM 704 mmbobdngdgdl dmEolb yzgmodg 860d3bgmmzabo ngm Lomebswm basbmaMgdmals
MBmgdobsdn dodmgboemo Dmaswo 3m3b@emn Ne7, Laws (s ndmadomo godmbobmgdol bszombg-
d0s gabboemmemo. 50bodbmmo 3m3gb@ oMo yzgmsdyg 3gomogoEoyMom gsbdsmEogh adymadoom go-
3mbabmgdsbmeb ©s3o3dnmgdem bozombadb. ngo sdmag@gdlb Ned s Ne2 bmasw 3m3gb@omgddn
m 399 ©gdmgdgdl, bowa 3m3o@g@o bobmgmgdmab qamgdgdbsg gbgds. Ne2 bmasw 3m3dgb-
&oMda 3m308 980 I nbmwadl mgm Mog bogHmsdmEnbm mMasbabe30gdL, GmA ,d0JbodsmuGon
3dmgMomb obgma 36mgd@&qdal aobbmM3ngmgdsdo Imbobomamdals Jomgdsl, Gmdmados LagMoms-
dmcobm bmM3gdals eMmgggom, bgmb @bymdgb admmgdoo IMm3sl, ©obzmndnbsznsl domal ob
3o6ms xanyob 3n0dsco..."

MMam& (3 ©3306039008 sRggbs, LozbmzMmgdmol Mumgdolb sMmggzgde doMomsmsw, babgma-
Bogmme B0ogM ao@oMgdama 3memadnzol s oo 3nge ©sd3z9dmo dgm3gdomss godmbggamo,
300009 306ms 3b 3oMme gannolb mogosboma bobmgdnsb Mmzombydymo godmbabmgdoom. dogsmn-
D3, 359MmM3 adEanbs, HmB babgmBBogmgdal dogH 3meodonco s bs396mb3wgdmm gswsby-
3980mgd9800 358mbggnmoa bobmaMgdgmo 30mmdgdol aomemgbgds, Mmdgmbes 0ob o6 sbmaogl
3mMB839bLs300b 39406093780, bogHmsdmMobmm smnsMmgdamo LobmzMgdmab umydsms bGeb-
©3MEG0b ©sMm3939L MobodMmgds.? Lobmg@mgdmoal Lggmmdo MobmdGogo 6 Lbzs Fm®3ab
0l 3M0dnbszomo §870gd9dn, bosbmzMgdmoal 3mb3mdal Lobygmalb gm&mdon godmygbgds, bo(z-
bz gdmal qamadgdolb dobos®mbmob dgnbedsdm 306mbImgdmmdal Mggm®mdal ob gon]dqgdol ao-
bybm(309mgdmmds s Lbgs Jdgmndgda, 3G0b03mam ngbs gedmzbowgdnmo Gmamm s Lames-
bom LozbmgHgdmalb xmgdob oMmggzo.

bgm3obobgoma, bobmg@magdmaw 306030l s GLogmmbm bssbmzMgdgmbdg dobobzomdmdals go-
937 50580560 IMagormo bLbgs M@mgds sbIMommyds s dgogasm dsmn 86n0336gemmds (3 s 3b0b-
0909, 306000056 LozbmzEgdmal xmgdgdaobsmzol dGdmems bimm Mgmm 36ndsbgmmgsebo bogds
dommgals, 3oboz 0gn of aoshboo.
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398MJI3633IRN RWNG&IHIGIEMO:

93Mbm3o Mo, LmEosmyMo s JPMEYOYmo Bmgdgdo, sLdMMb goy,
39GOM0bs 3Mandy, semab Gmbo;

bogoMmggmmb babombm @ad(339malb 2009 Bemol 3gmeg babggmabs s 2010
Bemob bado®madgb@m s6gs6ndgda;

bmgon 3mdgb@ema Ne4. (399d3Lg Lyboos, 1991 Bgmo), g3mMbmBogn®, bm(zns-
a6 o JNMEPOND GRmgdsms Mo g@ob 8mblbgbgds, UN doc. E/1992/
23, a3.114-120), bomsbom Lagbmgmgdmal mamgds (354@0b 3g-11 (1) 3gbea);
Dmgon 3m3gb@omo Ne4. (3gmgdabdg@g Lgbos, 1991 Bgma), g3mbmdogn,
LOE0IYG ©s FNME VAN YPmgdsms 3mIn@g@ob Imblbgbgds, UN doc. E/
1998/22, 43.113-118), bamabom LagbmgMgdmal ggmads (3od@ob dg-11 (1)
3bmo), Lomsbam bazbmgMmgdmol mamgds (350l 3g-11 dgbemoa, 396780
1), odymagdomo go8mbabrgds;

The Right to Adequate Housing, Fact Sheet No. 21/Rev.1. Office of the United
Nations High Commissioner for Human Rights, UNHABITAT;

THE RIGHT TO HOUSING, A fundamental human right affirmed by the United
Nations and recognized in regional treaties and numerous national constitutions.
Brochure prepared by Christophe Golay, advisor to the United Nations Special
Rapporteur on the Right to Food and Melik Ozden, Director of the CETIM’s Human
Rights Programme and permanent representative of the CETIM to the United Na-
tions, Part of a series of the Human Rights Programme of the Europe-Third World
Centre (CETIM);

University of Minnesota, Human Rights Center, MODULE 13, The Right to Ad-
cquate Housing,ob: http://wwwl.umn.edu/humanrts/edumat/IHRIP/circle/modules/
modulel3.htm

3360336330:

UN High Commissioner for Human Rights, Fact Sheet No. 21 (1996), The Human
Right to Adequate Housing, 4.

3574@&0b 3oMggm 3Mmgd@&gddo mMo (3omm3g dmbmo ogm, GmIgmoa(g SoMEs30M
9b9dm@s bogbmgMgdmal xmgdgdl, md(ze, 357@0b Lodmmmm 360568 do
om0 dg@obs o6 Imbroos. ob: E/CN.4/SR./203-204; E/CN.4/SR.218; E/CN.4/SR.222-
223; E/CN.4/SR.269; E/CN.4/SR.294-295; A/C.3/SR.291; A/C.3/SR.299; A/C.3/
SR.371; A/C.3/SR.570. @s35@9d0m0 0bgmmdszoabamgol obommgo b. mggo,
Housing as a Need, Housing as a Right: International Rights Law and the Right to
Adequate Housing, 1992, a3. 24-25.

930bm3o3m, bmEgosmu® s 3nm@aem gamgdsms 3mdodgdo (CESCR)
360l ©a8m30gdgm 94b3gHEMog96 dg8astn mMasbm, MmIgmas Dgwsd-
b@39e™3b 9306m3039®, bmEosmn® s JmEYGIme PaEgddob gbobyd
LogFmadmmabm 3og@ob gobbmmzogmgdsl bymdmadbgHo LobgmdBogmgdol
80g®. 3m3o@g@o 39043bs g3mbmBagmMo s bmosmama Ladgmlb (ECOSOC)
1985/17 &gbmemagoom 1985 Bemals 28 3s0bl, Moms gobgbm@zogmgdabs gog-
b g3mbmBo 3o s bmsosmy@o badgmbomgal gomgamabbobgdaymo gub-
J30gd0, Bmamez gb 3od@&ab IV msgdos dmzgdmemo.

bmaowo 3mIgb@sma Ned: CESCR, General Comment 4, The right to adequate hous-
ing (Art. 11, para. 1 of the Covenant) (Sixth session, 1991), Compilation of General
Comments and General Recommendations Adopted by Human Rights Treaty Bodies,

53



4

ao(ﬁmgmaboxg@g&og gﬁmﬁo

20

21

22

23

UN Doc. HRI/GEN/1/Rev.1 at 53 (1994). zogadi komentari #7: CESCR, General Com-
ment 7, The right to adequate housing (Art. 11, para. 1 of the Covenant): forced evic-
tions, UN Doc. E/C.12/1997/4 (1997).

53003560 ©d bbggdo omdgomal Bobssmdwga, 1996 Bemal 16 bgd®gddmab
2005694398 0mgds, 50530560b N@mgdsms gzdm3nmo babsdsmomm, asmsby-
3980mgdsms 5 3 bomgdsms s6gstndn 1996-IV, 3x64@n 88.
aob3bowgdgdo N.6780/74 o 6950/75, 33036Gmbo omdgmol Babssmdwoga,
3m8abool 8mblgbgds, domgdmos 1976 Bemalb 10 agmobl, 34648 qdo — 208-
210; 396480 209.

ob.: gobsbogds Ne4560/70, sega. (308. (3gb0d3bs 33), @s gommgl Lsgdg,
500530560l YBmgdoms gzHm3mmo bobsdsGmnmmb gsdm3gdgdo, LyMos A, N.
109, 3¢674@&0 55.

93Mbm3ogneo, bmEosmyo s JPm@Gaegmo ggumgdgdo, sbdmmMb gowg,
30@oM0bs 3oy, smab Mmbs. bim@ mggo.

bBmgowo 3mdgb@emn Ne3, LobgmdBogmms gommgdymgdgdals dmbgdal dgbs-
bgd (30g@ob 2 (1) 3gbeo), 39640 10, g3mbmBogn®, LmEosmy® ©s Jgm-
BN gBmgdoms 3m3odg@ob 3mbbgbgds, UN doc.E/1991/23, 43/83-87.
»69L9ELYd0L Bogmgdmds LabgmBBogmb o6 smagobyymgdl g6 339mmo do-
Bodsemo gomgdnmgdabsegsb g3mbman ggma, bmsnsmy®o s 3@ nHa-
mo xmgdgdol 083mgdgb@ e300l mgembsbHabom®.

bmgown 3m3gb@omo Ne3, swa. (308. (dgb0dgbs 18), 39680 9.

0439, 39bg&o0 10.

93mbmBogMo, LmEosmyMo s FPMMEYOYmo PRmydgda, sbdmMb gowg,
30@OM0bs 3o by, smab Mmbo. bym@ mg3zo, 39-9 ma30, s©s305b0b Rmgds
Lomsbam LazbmgMgdgmdy, dgbogamo.

m03dMaol 3G0b(303980 §3mbm3ogn®, bmooma®m s JHmENONE YBmy-
505 bogMmadmmabm 3ag@nb 083mgdgb@ ool momdabdy oa9blL, Mm3
»3mbaBogmg Labgmdbogmgdds Mbos §dENbggmymb gn39d@&0sbo Ladysmagdgdo,
800 dmMab, bowa(z Jgbadmygdgmos, badsmmgdmoga badmamgdgda®, UN doc./
CN.4/1987/17, @sbo@on, 31b6d@0 19, a0dmd3g9ybgdmmos: Human Rights Quar-
terly, . 9 (1987), a3. 122 135.

General comment 7, which goes on to note that “the prohibition on forced
evictions does not, however, apply to evictions carried out by force in accor-
dance with the law and in conformity with the provisions of the International
Covenants on Human Rights” (3o6.s. 4)
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RIGHT OF ADEQUATE
HOUSEING —
INTERNATIONAL
STANDARDS AND STATE
RESPONSIBILITIES

KETEVAN KAMASHIDZE
PhD Student of the Law School,

Georgian- American University

International human rights law recognizes everyone’s right to an
adequate standard of living, including the right on adequate housing. Despite
the central place of this right within the global legal system, well over a
billion people are not adequately housed. Millions around the world live
in life- or health-threatening conditions, in overcrowded slums and informal
settlements, or in other conditions which do not uphold their human rights
and their dignity. Further millions are forcibly evicted, or threatened with
forced eviction, from their homes every year.

Adequate housing was recognized as part of the right to an adequate
standard of living in the 1948 Universal Declaration of Human Rights and
in the 1966 International Covenant on Economic, Social and Cultural
Rights. Other international human rights treaties have since recognized or
referred to the right to adequate housing or some elements of it, such as the
protection of one’s home and privacy.

The right to adequate housing is relevant to all States, as they have
all ratified at least one international treaty referring to adequate
housing and committed themselves to protecting the right to adequate
housing through international declarations, plans of action or conference
outcome documents. Several constitutions protect the right to adequate
housing or outline the State’s general responsibility to ensure adequate
housing and living conditions for all. Courts from various legal systems
have also adjudicated cases related to its enjoyment, covering, for instance,

55



4

ao(ﬁmgmaboxg@g&oe 3§6m60

forced evictions, tenant protection, discrimination in the housing sphere or access to basic housing-related
services.

Increased international attention has also been paid to the right to adequate housing, including by
human rights treaty bodies, regional human rights mechanisms and the Commission on Human Rights (now
replaced by the Human Rights Council), which created the mandate of “Special Rapporteur on adequate
housing as a component of the right to an adequate standard of living” in 2000. These initiatives have helped to
clarify the scope and content of the right to adequate housing.

The presented article is the attempt to promptly define the standards of the right of adequate housing and
the state responsibilities. It is considerably difficult to make strict line between the right of adequate housing of
a person in regards to the state responsibilities. Therefore the article presents the definitions provided by the
European Commission of Human Rights, European Court of Human Rights, and the UN Committee on Economic,
Social and Cultural Rights on exercising these rights in practice, that should be of particular interest for the

persons working on the mentioned issues.
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dmgdomadgmdMngo qamgdgdo (dog., Los@mRgzbm Maggmgds) s o.9.

bogombammafn o9 LogMmaedmmabm @nbosdgb@mma basdsMmmmgdfmngn bysmmgdal (3mbLE -
B9 (309, LogMMIdMENbm bgmdg3Emmgdgdn) bm@dsGomo LEENIG NGl gomgomabbobgdom, da-

Momo Bmgdgdl dhogomo gnbiins od3b. s©ednsbol Mumgdgdal gnbingdol gmaobosncia
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gm0 gudbgds ggmég gemabgzob (Georg Jellinek, 1851-1911) 3mdm3g@gdgdl sednsbol mezmgd-
®0g0 LGB YLob Jgbobgd,* MmImal Babgognm, Imdomadabs s babgm3bogmb MBmngGH™dab
(LEoBGLA) FMog0mbobm3bgds g365306MB53L 835 M4y 03 Labob dofMomswo NEmgdol bobgm3bogml
3096 Mgomaba(300b (s(330L) bodsMmmadmog gm@mds@b. gemobgzobgmm jmobogozsosb doGams-
©0 9xmgdgdob ©mads@03sd0 Numydgdolb bm@mds@ommo sMbob smbsddgmowm gsobbszmmmgdaemao
360336gmmmds 96ogqds. bgodbgdalb Jabgozom NEmgdMogo ebsbamgds bBNmymegamo o s6ab.
dgbodmms gfmo doMomamo gBmgds ghmOmmsn Modwgbndy bEsG bl dmaezogl.”

dofomoo umgdgdal, Gmamg d9bgdoma bodsmmmal 3m33mgdbymo LobGgdal 3mbLEon-
&(309030 s LagmmsdmGabm 3mbzgb(3050dn sbabgom Ladsmmmygdmag 3g (36096 gdsda Lsgombosb
33039069800 @snbym ©gds@gdn, boMmdmewmagbos domn dgdsabymmds Fbmmmm bydogd@n®
LogdOM MYRmadsms 3o@ommal o dmaze3ws, 33sbmabagyg, Mmdogdd Mo o gdaymagdgdal Lab-
&90ab.*

2.1. dnﬁnman '3(8@36360[) bgbnad@mﬁboaoﬁmgaaﬁnsn bobnomn

Ldogd& Mo YBmgdgda 5936 0boogowl, HmBgmoaz LadsFmmmgdfngsm NRmgdsdmboemos dmom-
bmgmb 8mddgmgds 56 sodymmb ¢8mddgomds 83537 NRmydgdoo dgdbmmom 306l (doMomawo

MBmgdg600m dmggs). dgbsdedabo, sGbgdoma 360d3bgmmdobas Lyznmba: 306 dgodmgds asbobab-
0g3mmb bdogd@nco PRmgdgdob Igmmdgmon ©s sEMmLsG®. dofnmown NBmgdgdo 335360
396bmbogn3069d4mos, Joma gows (3985 bLbgs SoMmamgzal 96 bomdmowggbeol 3933gmdam dsmn
M90m0Do (300 oMd3z9d9moas. ¥

Lgdogd@aGe PBmgdgdab gemobyzobygeo gensbogngaoa:™

) doMomsmn umgdgdo, MmamM 3 Mo3©(33000 MRmgdgdo (status negativus) dogdoGmmgds
babgm3bogm bgemobygmgdsb s DermEegh dsb. doMamawn Mamgdgdal gb bggs@omma 3mbigy s
3m0obE9dL 0bngnwal gmgdel 3Jmbralb @edmeu30qdgmo bodmdgom sMgseman s nbomggdmml
boymggmosm boggomggdoom babgmdbogmbegsb Rommgzmacm.

) dofomswn gmgdgdo, HmImgdos babgmdBogmgdfngo bozgmggdobs s @ebgbgdmmgdgdals
Log8n5bmbadn ImJomagdgms Ms6s3mbabamgmdols Immbmgbgdl sLsdmmgdl J3bal 3mbadoy® LG e-
&bl (status positivus). gb sGal 3mdomsadol dpgmdotigmds, Gmegbss dofnmswn gmgdgdal g-
smnbo300 LobgmdBogm bgmobygmgdol domobbdgzol aotgdg dgudmgdgmoas. 3mboGoy® bo-
&bdo Im0sbFgds Bmmbmgbomn, s (33000, M65FMbsBamgmdomn s 3Gm(3gbysMGo doMomswo
MBg8900. 9BNIsbgmnbaeb gobbbgozwgds @gMngzs@ommao, sbyy sMbgdaemo Ladsmmgdfnga bod«-
omdq80b 0bng00%y 893039 gd0b 8mmbmgbals a3mads s ME0gnbsmu&a, 569 xgORgOMdom
dg1839390gemn bodsMomgdogn bodmemgdgdal dgdndsggdal dmmbmgbol doMomswn Mgmgds
(83., LabsdsGnEmbowdo dodsMmgol Mamagds, L-ab 42-5 Iqbmal 1-mo 396480, s@sdnsbals
006bgdol o335 — bg-0b 3g-17 Fgbeob 1-mo 346480 s .9.).

a) doMomown dmdomadqmdmngn mgmgdgdo, HmImgdaz 3mdomodgmes d3mmod oz 3Gmzgbgd-
do Imbsbommgmdals 3mmbmzbgdl sbedmmgdl, gMmnsbogds (3693530 — status activus.

©) 365LEMEMI0L gmgdgdo (status relativus), HmImgdos MdHNb3gmymugh 05bsLEmA™ASL

smbBgFor badogg LGoGMLAn gogMmMNsbgdymo NRmgdqdal Gomamgddo.
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500580060L doMomso Y@mgdgdal 3mb39x(30000b g9dmInbomgmdl nbongowmadol Lodstm-
36030 g3omEgdnmgdgda Lobgm3bogmb odsmm, MmBemgdaz gMm0sbogds s@sd05bal Megmgd-
030 LBOGMLOL 3oL 3MB3gB(0ddo — bLGoBML 3oLbngnL. (dog., sbygdomn s Lydsdm gobsm-
mgdob bogomadymmmds bz-0b 35-9 Fnbmab 89-3 396480l Jgbodedabow). *

2.2. doMomd@o xmgdgdab mdngd@nmbsds@mnmgdmaga bsbosma

bndogd@nmbedetmmgdogo ggubd(300L 3oy, doMome NRmgdgdl od3b mdogdd o asb-
BmBorgds,* Go3 gnmobbdmdl magobagmgdal ggrmagdgdolb o6s Bbmmmo Moz (3300, sMsdgw,

obggg, Lbgs gm@m3Bol LadsMommgdfng 3mbgagn®agasl. 3gMdme, Modrgbswsi 3MbLEGEY 0,
Bmam® g doMomswo 356mbo doMomoo Nimgdgdol 3oGommal mdmegmal momgdamadsms ge-
Om3@omdI© 3005M7dL, dofMoman gmydgdolb qdMMbggmymegom 39bmb3wmgdgmo god@mdMngswm
4860l momadymadoms mdogd@n® bLob@qdslb,” MGmBgmoa ImJdgm bm@MBsdn398L SLobdHMALL
96magemn bodsmmgdfngo gmogol baboo.

dofomaEo a3mgdgdol mdogd@mmbedsmmmadmogo gubdns ggcdsbym badstmsmdn dma(3o3L
dofomo @madsms g.6. goddmmo (sGednMmsdnmn) 8mddgmadol 3mbga0sl, doMomew e3ema-
domd a(330b babgm8Bogmgdogn bogemmgdmmmmdob, badMmzgbmbedsmommgdag @s mMasbo-
BogonmbedsBommgdos 308 93mG0gL. %

3. 39LOA3J 30& 015 3035601 JNGNOIORN IJBWIdIdNL 3MIFIRIBOL 3MBEGIBVBGNY
RO dN&NOORN 3MdRQ36»IdJ3N

dofoma@o gmgdgdalb dgbsdg 3oGms 808stmam 3mgdgogdol bsgombo 8mosbEgdL doMomswo
MBmgd980L Imddggdal asgm39mgdsl 3gmdmbedsmommgdtog MMomngMommdgddy. 83 39dmbgggzeda,
dofoma@o qgmgdgdo Jogdsdmgds 5o dmgdomasgabs ©s babgm8Bogmb dmmal smbgdnm nEmo-
9600md758L (396080390 PAHM0gHnmdgdn), sMedge 3gMdmbadsmmmgdfog MmogHmnmdgdl
M3Msmme dmdomadqgqdl ImEol (3mMoDmbEsmanmo MAHmogmomdgde).” Medmqbowmsz 3mmnbmb-
GO mE MO0 gMHnmdgddn dsmn 8md8gmgdob doMmmadnmn bsbosmo ghmoEmmamao Mmoo 56 Ms8wg-
b0dg dbaMol ymgdgdboms s dmzamgmdgdom @s@30Mm3L 3masbMgdl s Mopasbs ggedm
bodamomab bydagd@&gdo 3606303 dofnmamo YRmMgdgdol xmmdgmbo 5056, 3Mmdmagdncn
begds doMomowo gmgdgdoo smdnmzomo (s 93530MMNme oG 30MmYmo) dbaMggdolb me-
3367030 YON0gMH0303560950L Lo ombo. 3833560 3mbgmad@o dgndmgdgmoas bodmaddbsl 396-
&0gom® MMN0gMomdgddo, Mo©ash, 88 dgdmbggzedo, doMomawo M@mgdgdom 0dmggds dbmmme
Lobgmabogm, Hmame (s sbgmo.

3.1.  daMomso 9amgdqgdab 3nMEs3aMa 3mddgogds dgbsdg 3aMms JndsEmm
dofoma@o gmgdgdolb 3gbsdg 3oMms 808smm dofmesdnmn dmJdgmgds 8masdmgdlb bgdobdngma

390dmbodsmmmgdmogo bLydogd@ob Mumgdgdol @dnomm dgbemnogsl doMomswo Mymadgdoo.
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03 d98mb3935380, 0b@nzoEms 396dm 538 mMbm3ns Y3nMmnbdoMmmgds dofMomewn MYBmgdgdalb dmggam
Bb6g(300L. LadaGmmgdMogn PMMogMmmmds babgbgs Mo 5b Medwgbodg Mmsbodsma bs@mbob bmda-
9948L Imob s bom3maddbgds dofomem Yymgdsms 3memadbos. 396M3s6gmo 35360960 3omEGgc
ms0bbgeo (Walter Leisner),* 6m8qmo(s 60396M0q0b 8mbsbmgdgdl mg@ommaqds, scbodbyma bs jombal
35394gdob (300mmdL doMomswn M@mgdgdol doMmEsdnmn ImJdgmgdol mE dofMomow gm@dswm
34mBnm: doMnma©o NRmgdgdalb ImJdgogds bobgmdgEmmgdm MYHMN0gMcmMdgddo s dofMomswn
QB gdgdal 8mddgmgds sGobobgmdgzBnmgdm NMmngmmnmdgdda.

030gbs©a(3 Bbofgmes 396dm 83&mbmdnals dgbedodnbaw, bobgmdgzGmmadm NBHMngMHOMdgddan
3mddgmgdl bgmdgMmmgdol o@gdal megobygmgdal 3G0bz030, 603gHmgal dmbsdMgdoom,
306m36930b mvgz0bagsmo gobgzomemgdal doMomewo qamgdab dgbodsedabsw, 39Mdm 538mbm3nal
a0dmgmgboo Ibamg9dL dgmdmosm 390339(3M6 YBmadsdmbomgdsms bggdm (doMomsewn gmgda-
30l ggafamygdo) gMmogmomdmmabo 3gHdmbsdstmmgdmaga bgmdg@mmagdoom. menbbg@ob dgbgwoe-
m9d00m, d0M0mo0 YPmadgdol god8mygbgdodg Mool mgdabsl gobsmgomalbbobgdgmoas dgbodsedals
doGoms© NBmgdsbmob @s3o3d0Mgdnmo bs306mb3gdmm ©smJdgdn.* oy doMamswon MBmgdol
dgdrm3s obadggdns bs3ebmbdwgdmm sg@om, dobo Jgdbmwgs sbedzgdo Mbos nymb bgmdg3-
mg00md(3. 935Lmsb, dofamewn NRmgdal bBNmo KoMymes Bobo ImbodMgdoo ©edgzgdgmos
5 6530b80gH dg8mbggzedn, Mmbws dgbs@RMbogL MBmgdalb sMb0.* asmms s3abs, Abgsgbo ,MHgae-
o308 dgbadmagdgmos 08 dgdmbggzedn, Hmeabss mMngg o6 yzgms dbatg (3Gegemdbmog bgmdg -
O gd9330) mobsdado dgbadmgdmmdgdabss. o gMm-gMmo domgsbo doMms xamylb Bamdmao-
396L 96 ogomoma®, 0s8bsddgdgmos, MRmgdbfngn 3mbinEgb(300L Lo jomba, MenDbgMol dgbgwnm-
mgdom, aobbomym @bs 0gbol sMobobymdg3Mnmgdm YAHmogmnmdgdda doMomswn B gdgdals
dmg8ggdab ,Mgammomgdobsmgzgob” omagboma 30 gMmandgdol Gomamgdda.

s6bobgmdg 3G mmgdm YOm0 MM ddn, monbbgmol mbsbMgdoom, dgbadmms, sgGgmsg, boc-
3m0gdbsl doMomem gmgdsms gmmabos ©s, 83 dg8mbggzedn, M3oMe@gbmds Mbws Bngbogmb
dgemgdom L3309 doGama© NYREgdsl, HmamE(3 mgb L3gosmoab. sbgzg, o §HMBsbgmmsb
3M0b0sdos doMomon qgmgdgdo bs3ebmbdpgdmm osmddom (dofmomawo M@myds, GmImab
3923 @abedggdos Abmmme 356mbBab3ngMa bLogmdzmgdal s@®bgdmdabab) s 80l gatgdy, mdo-
58 9bmds Mbs 3ngbodmb doMomsw MEmgdol, Gmdmob dgdrmnwgs Lo 3obmbdmgdmm sd@no ©s-
03390900

3dmdm36gds doMomswo gmgdqdol 3oMsdomo 3mddgogdol dgbobgd agmdsbym badsMomgd-

6

03 bog (3930 863539 3M0B030L bogbow ng3d s YoMmymegam 0dbs d93mgan gocgdmgdgdal godm:*

3) 3mbLGGYEOYGe RYSYrgdgdolb bHHYIGYGs

a3-0b 1-mao dqbmob 89-3 6oboemn gobbadmgMagh, Mm3 doMomswn Mgmgdgda, sGob Mdgsmme
dmddgwo badsGmamo, GmBmamas s 0dmggds bs3obmbdwgdmm, smdabEmmadgmo s bLobodsMmem
bgemobagmgds.”” 3o8mBonbsdg sembndbymawsb, d00Rbggs, HmE doMomswmo M@ gdgdom dmsmm
dgdemgs gbgds dbmmmm bobgmdbogm Lodngg IGML o sMs 39Mdm bedsmmmoal bmdogd@gdb.
dgbadaBabow, 83 1 3065L36gmms ImEnb LadsGmmgdMng HM@gMcmmMdgddg doMomawo Bmgdgdob
30Msdnfmn 3mddgmgdol go3M3gmgdol nwgsl, ge3MEgmgdamo 3mbabdMgdom, g3 o6 dgaze3L,
603, 9bg39, 96 gmabbdmdl doMomswo NEmgdgdol bodsGmmgdfngo 3MmMacadsdnzol sdbmena-
&6 bgo@Fomad gl 3gMdmbedsmmmgdfoga bggmmbowadn.
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) 396dm 538mbm3ool dgdrmwss

396dm LsdsGmamda doMomswn MG gdgdal doMEsdndo dmJdgmgds nb3g3L Bbsmgms doGomswo
NBg695ab 3mmabosl. 3mdmgdal Imaz6gds doMomsemn qRmgdgdoc s(3mo badsGmmmgdfoga
L039mggdab dgEsmgdom, ghom-gHmabsmdn N306odgbmdol dabaggdom (Bmdomsjabs s bobgmdbo-
gmb ImEob geongmomdgdda) s mebsbmBogmgdals 3Mabzndal (VerhiltnismaBigkeitsgrundsatz)
30dmygbqd0ms bgdo@ommmma. m365bmMBogMgdol 3G0b(3030 IMnsdMgdL gMma doomsewo yg3ema-
30l gDzl 8gmmg dofMoman gmgdab bamg g dgbemmmgal 80bbob mygo@ndnmmdal, asdm-
Lowgamdals, sm30mgdmmdabs ©s 3BM3MEA30nmmdalb gom3omobbobgdom.® doMomswn wMegmy-
3980b aMs30MEadoto 3mddgmgdal gdgdmgdmol om@agb ommodol 8mbsdmgdom, doMomswo
Bmgdgdols 3mbLE oG N0 Mgamsdgb@ozns dmasagh, sbggyg, 908d05bal Ygmgdol 56 abom-
390mmb doMomswo gmgdgdom. dbasgh gomemgdsda dbamgms LodommmgdMog YHMogHNMIsl
0®gammomgdlb 39360l bodmgsmsgm 3mmgdbol 138-5 3sMmogmogn.*’ @ommadal 8mbsbHgdoom,
396dm badsGmmmal bydogd@ob Mgmgdsdmbomgds dgodmmmmb Gm3gmndy doMomswa Y@ gds
bgmdg 3O mmgdol Logdgzgmby, aobggnogbgds dobogg 3g9Gdm 538mbmnal Lygmmb. s8wgbsw,
Lobgm3Bogmb BogHm 0sd0sbal dofomow Mimgdgddo Romazol Lagydgmadal 3gMdmbodsm-
0mgdM03 RON0gOHnmdgddg 036 (39mgds (0560DmTngcgdol 3G0b(3030) 396dm 838 mbmdnals
8603d369mmmzgebbomam dgbmmogsl gobsdnmmdgdl.

a) Ladammnmgdfingn sGabGodomymmds

3036 (39mqd9mo 3mbedGgdom, doGomsmo M@madgdol doMesdotn Imddgwgdal 3gMdm bo-
domombyg 3036039 gds bogMmbgl ¢43bal LodsMmmagdmaga BgbMoaol bEodomyAmdsol. Lodot-
omgdMngo bGsdomaEmmdolb grgdgb@ o badsMmmmgdfmnga babgmdbogmb 360b(3030L s4y(30emgdgemo
3&M0dmE0s, MmIgmaz 3msbMgdL badsmnmgdfngn 6m@dgdob gm@mInmomgdol 3omogdnmgdsl
08gbsm bysmmam o bEmmymgomao, Gm3 Rzgnmgdcngds 8mdsmas]gd Bmabg@mbmb smdds, sl
0obmzgb dabgsb. doMomewn gmgdgdol dmgdgwgdal 396dm Lodsmmoal bndogd@gddy SoMs-
3060 35030 (39mgd0m doMomaEo Mg gdgda 36056 3mmabosl, HmImab 3Bmdmgds mbrs Bmgagem-
©gb doMomsmo gymgdgdom sEmo badsmmmagdmogo boggmggdolb dgoeMgdoo s MmBgemndy
domgdbobowdn ¢30Me@qgbmdalb dabnggdom. ymzgmoaszg b Bggnmadmaga dmdmadaobsmgol 8g@nb-
39@&o Mogmmo 3Mm3gLns s gRmagzeMam dmbomgsba(s. dmdomady dgbademms gg® aog®339L Lo 3~
06 MgBmgdqddn, Moz 0o30L b3, 5bnsbgdl LodoMmmgdMogn LEsdorMEMbal asb(zsl s
3mEob bobssmdmgamdsedn Ladsmmmgdmoga Lobgmdbogmb nwgsbmsb.

©) bymobygmadab sbsbamgds
Londobme, Mm3 Jgbs@Rmboglb badsmmmydogn bBsdormmEmmds, doMomawo MBmgdgdal 3gHdm-

LodommgdMog MOMNgMcmMdadn 3036 (39cgdal dobdGedgdo Nbos gobabodmzMmb bs3obmbdwgd-
mm bgmobygmgdol 80g. s@bndbmmo bsgzombol Hgammsioob 3Ggmmas@ogs dsob o93L, @3am-
39mgbo, g.6. sGLmdommdab mgm@nols (Wesentlichkeitsgrundsatz)® Lbsegmdggmbg. dgbededabow,
08gbsws (3 doMomemn gmgdgdal 3g@dm badsGomal bydngddgddg as3mEgmgdom s@mbgdomo
Logombol (dofmomown Y@mgdgdal dgbedy doMms dodatm dmddgmgds) gsbbomgal 3G gmmas@ngs
mog0m 39Mdm badsmomab bmdogd@gdb, 1390l dgdmbggzeda, LobsdsGmmm bgmabmagmgdsl
3500593939, 353M39mgdamo ImbsdMgdoo, dbgagbo badsMmmgdmagn Lobsdwgomyg Bobssrm8wg-
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amdsdn Imwob bgmobygmadol obobomgdals 3(06(303056. Go3 omdzgdgmoas o dgbedsedabog,
dofMomoo umgdgdalb dgbsdg dofMms dodsmo nfmesdomn dmddgmgdol nwgs — dommgdgmo.

3.2. daMomso 9gamgdgdab 5.6. 353mma, sGs30MEs306Ma (nFodn) 3md3gogds d5bsdyg
30Mns dodsGo

MmamM(3 9339 9MagMmbgm 5060dbs, 3016896 ©om3ds doMomswmo gBmgdgdolb dgbsdy 3oGmes
30806Mm sMo3nMEadnmn 3mddgmadol mgmEos, 356b oM badgMmgol dmbobEmgdgdals badomal-
306 356530006.°" 50580560l 35@0g0Ls s oMLYdal Es(339, 93 13obsL3bgmal dmbadHgdomas,
Bomdmamaqbl 3nmggmgl 3mbLE oG EoN®M 3606(303L, MmBgmos JgHdmbedsmmamdo(y 3mymmdl
a0bbm@(309mgdsl. dgbsdg 3ofmes 3ndocm doMomowo NBmgdgdalb ,odbmmud Mo dmddgwgds”,
oyM0dol dbggmmdom, Mgmo@ogzommgds bsmgms 3gmdm s38mbmdoobs s nbrogomysmytin
3obbolidggdmmdals Mgomabs(30000.2 aq9685600L 3mbLE0EME00L 1-mo Bmbmal 1-mo Bsbomal
39-2 Boboowgds,” mammodolb dmbobMgdom, 39Gdm LadsGmamb sgommgdnmagdl on3gob dmdes-
mogdggdo 39Ls3y doMme dagM dofomown YBmgdgdal bgmymagobegsb. s3sbmsb, o9y s@sdnsbals
NBmYdoms (33000 b 3obmMBIgdmm gomEgdnmgdgda, GmBmado 3gMdm badsGmmal 30bmb-
8gdgmBs 396mbdgdmddgmgdal 3Gm39L30 Mbos gsnmgamabbobmb, o6 8madmggds, oymmodal
dgbgnmadom, 88 @MML 306mb3gdgmo Mbos ogyMLbmL Ladmdomadm LadsMommnlb gbosdgb-
&M, 30bdomEgdo-bogommgdamm g9bgFomu@ sdbGMogGmm 3mbbEOnd(0gdl, 3ghdme, g96-
30600b Lodmdomadm 3mmgdLob 138-g, 242-4,% 826-9% wo 3Lgosh 3oMegMmoggdl. domomgdamao
©9dmqdgdol asdmygbgdom bmEogmegds ,dbsMgms 3gmdmbedsmmmadmngo obdmbagoals
»930b9g8mgdabs ©s dmd8gma LodsGmmal LogsmEgdnmm gMmbymmazbadol MbEHNLbggmymes
LadoMmmgdmng mEomdn“.* ngngg 93@mM0 50b0dbsgl, HmI 396Gdm 538mbmBool 306 (5030L Jovy-
bgmegem, Mm3gmoa(g sMobobgmdgMnmgdm NMmogBmmdgdda o6 8mddgogdl, doMomswn Mgmy-
3960 0039 3949600300 3G (390@gdd 3EBLOLYMIg 3B NMadm YO0 gMOHMdgdby5. 08 Gog&mEal
a0m30mobbabgdom, Hm3 @om@ndal Bmbadmgdgdl sMsgmomn 8g(36ngMn gmebbdgds, 8obo mgm®ns
83 LOGMbMSb s 353d0Mgdaem dmdmgMgdoms ImMal badsMmmgdfmng mod Mo mado yzgmody

39@d© M0l 8036 (39madeemo. 396M8sbmma 3mbLbEnd oMo JoGmmdbagmmgdsz doMomowo veg3-
93930l 8M830M©s306M0, 5649 g.6. 38dgmemon ImJdgmgdol mgmEonl dmabmgs.”

4. 30MOITILORINIBO RO B’MISHNBITIAN BIoAMIBN (3GN6I JTL3IMLN)

4.1. 936m3mon J3946980b bsgombosmay@ma badsGmama

dofomo NRmgdgdl, Mmam g aobbszmomMgdnm mofmgdymgdqdl, 3963s69mo bozmbb@od -
3om omomdbogmmgdab dgbsdsdabsw, g3l 9.6. godgmemon ggmbgzos (Ausstrahlungsfunktion) 8oemo-
obo LaBoMmommgdmngo LobEqdol goMamgddn.® LabsBsGmmm, semBsbMmmadgmo s by 396mbwgd-
mm bgmobygmgds gomogdmmos 3obmbals 40685608 gdol, Jobo god8mygbgdobs s 396mb63gdmdg-
©380bsb gonmgamabbobmb doMnmawo Mamgdgdol s@bo.

39635600 1 Dg6ogL3s BgLgFMomYMds LobodsGommd (Bundesgerichtshof) gq6 30093, 1954 Bgemls
8000 39635600 3MbLEG G M00b -0 Fgbemal 1-mmo Bsbomoms (3s@0ng0bs s mambgdal ©s(339)
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s dgmMg dgbemob 1-gmo bsBomoom (306Hm36950L magaobygomoa gobgnmatgdals ggmgds) asbbodbma-
o qxmgdgdalb 63d0b3ogMa 306nb B0gM ©o(330L gommgdamgds.” Mbgbsgbo ggogMomamo
LobodoMmmm BoMmEILs KM gdalb sbabynbowsbgg doGamswo MYBmgdgdals sGednfesdama dmd-
3900930b 0@gol gdbGmds.

39635600l 1bgbsgbo IMmBomo ©oggdalb gobdbomggma Lsbsdsmoemm (Bundesarbeitsgericht)
b039Mogal 3Gboab@Mdabal nbosmgdms o3 43565L369mal dgbgmmgdgdl dofomewn a3 g-
39d0b 3oM@sd0mn 8mgdgmgdol dgbobgd.? sembsobndbogns, HmB LobsdsMmmm mgdmyg sbadnmgdl
03039 0gm&0sl, 00330 3bmEmm Joemabs s 3038 35(30b gobodGggmmb mebobbm®mdal bs jombda.
bbgs 0358 030L gomdgdm dobo oGmmdbagmmgds doGomswn NRmydgdob sGsdoMoadntn 8mddg-
©9d0b mgm@ool ImIbmgs.°!

39635600L BgEgMImNEds Lo 3mbLbE NG Em bobsdsmmmmad 1957 Bmalb gowmsobysgdomgdom
(Liith-Urteil)? 8bsto omdn®s doMomsmn aamgdgdal 8gbsdg 3noGmes 808s6io sMo30M©o3060 8mJdg-
©980b 0g0L s L MMM FoMomBLsgMmgdsb M8y 83 BodsMmmgdom s30m5698b."

dofoma@o gmgdgdal dgbedg 3oMms Bndstm dmddgmgdol dgbobgd ©obgmbos, 3bowns, g3-
Gm30b bbgs 4399696303 803006oEgmdL. bLobgm3bogm bgmobaamadol gommgdamgdolb sMbgdmds,
©50(335L dofomewn Ngmgdgdo dgboedg doMms BogM bgmymaggabogsb, ¢339 Lowogm oo s6ab.
bdoMom 500b03bgds, HmI gmod@m@o baBsGomsmoa o3 gormmgdmmgdal go8mdobomns.* mgom 08
339469830, Lo (3 doMomsn Emgdgdol dgbodg 3oMms 30dsm sModnfeadnto dmJdgogdol ngs
bsmoggmsb bs3mgdo 068 9bbngmdam dmymmdl, gmod@ o badsGomol 8ndstom gdmambad-
bmmo 3mMb9B (300 9003MdMmos s 300ddgds Mmam®m 3 asdmbsjmoabo.t®

d39039600L mbgbsgbo ggLaMomaEn babsdsMommm 3gdmbadsmmmgdogo bmn®dgdolb gs63s6-
&gd0bsl doBnmemo gmgdgdal s®bolb gomgomabbobgdol gommgdmmgdab asbbodmgmom,
0056q8b ImdmgHgdsl doMomswo MBmadqdal sMedoMoadnmn ImJdgwgdolb dgbabagd.* Bombgosgem
08abs, Mm3 3g360gGmmo moGgFe@ams, 39M3sbymo Mm@ Mmabob gomgsmobbobgdom, doMomswo
MRBmgdgdal 86330630600 3mJ3gqd0b 8mBbMgs,” wn d60@s6gmadn, 58 mgzembsbGabom, Bom-
om3bogmgds sMgMmazmmgabs. babsdsmmmmms bsbomo smnscmgdlb gmod@n® badstmamdo
dofoma@o @ gdgdal sMedoMEsdnmn 8mddgwgdol mgmmnasl, baboma babsdsMomemgdabs — dbm-
Mm@ 356339990 B065306:mdqd0b sGLgdMdabIL 86 bEMmosE asdmmazbagh.? bogMsbagmdo meg-
0530639md© 3530 (39 gdnmo ngm doGomseo Bmgdgdolb dmgdgogdol 3mobogna mgmens, Mm-
dgmo(z doma go36(39madol dgbodmgdmmdsl 39Mdm LadsMmmoal bydogd@gddg gedmEoazbagwms.
03 9893y, 93005Mgdmoas doMomsmo gmgdgdal Igbedg doMms Bndscm dmd8gwgdal dgbadmyd-
mds, o3z dmdmzMgds 0dob dgbobgd, o e Lobom 3G (39mEgds doGamswo B gdgda 3gGdm
LadoMmmob bggmmadn, xaMRIOMEom, badmmmme, Bs8mysmndgdamo 56 560b.%” ngngg Lodmsgnss
00030, Lowsz v@0sMgdamos doMomswo M@mgdgdol 8mddgmgdal 3gMdmbadstommgdmag
MM009MHmd9dDg 893039 gd0b sbedzgdmds, md(3s, badmmmm 3mbazns 396dm badsGmamdon
»Bo®g30L* BMMBSG b s 3o3d0Mgdoom, bBmymaoma bobom, xgOxgMmdom, sbgzg, FsB8myysmo-
d98gmos. gb3sbgmal 3mblbEod300L 89-9 Igbmals 1-gmo Boboemn doMomewo Yymgdgdom dmdegh
dmgomagdqgqdba.” Ladgmdbgomal 3mbLEB 0B (300b 25-9 8mbmoab 1-emo Bobomo sm0smgdl doMomaw
B gdoms 306Ms306 3mddgmgdsl dgbady 3ofms dndofm, 3 (3s, dommmabogmgds s bodgz-
bogm mo@g@e@m@s 3mbb@ad ool 83 39Mbosb 56 963056985.7 domamswo NRmqdgdals Igbedy
domms d0dsmo 3mddgmgdalb dgbabgd 3g@-bsjmgdo 068 gbbogmdom d0dmnbsmgmdl gds@gdo
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dqmanadn, ©8605d0, BogBmsbogdbs s 83LEM0sdas." b3ebwmnbsgoal J394698dn doMomswmo
Bmgdgdols Igboedyg doMms 30dsto Imddgegdal mgmEasl LadsMommgdfngn moGgMoGMs ©s
FonmBLogmmads mbog qbgds 96 LogMomm o6 0(3bmaL.™

dofomoo gmgdgdol 35Ls8g 30Mms dndotm dmddgmgdol dgbobgd @abybos dodwnbstgmadl
9360mM30b Gomamgdl goMgms (3. 993-do gdgmmgds ©gds@gda 5bndbyem bs3ombmsb s 3sgzdamg-
dom, LodsGommgdogo &gMBnboom — “state action doctrine”.”

4.2. 936m39ma 333306ab LsdsEmdsma

936Mm3qmo 3ogdomal gomamgdda doGomsn megobmgmgdgdalb 3gbsdg doMms dodsmo dmJdg-
960l 35L35dgd0 BoMmILo g gdom, RO RIOMIom, bodmmmma, Rsdmysmndgdnmao o s6ab.
dofoma@o g gdgdab dgbobgd ggmmdmmoa 3ogdomab JomE ool 51-g 3qbmo Jom@nal sMgbs@ewm
sbobgmadl Ibmmme g3Mm3nma 393d060b MmEasbmadl, sbgsg, 6936 Lobgmdbogmadl, doaced
060 (30em 39 Imdomadqgdl.” abggzg, Gmam®s g3em3amo 3mbb@nd 309800 asGsb@omgdamo
dofomoo gxmgdgdn, Jom@oom gobbsbmgmumo dbgsgbo Mumgdgda dgadmgds gobods@Gmb
Bmamm s mgb 39690l ©s, 98 035mbsdMobom, 3mbrgl dsmn 3o3M(39mgds dMM0DMbEG s NE
77

MO0gOHnmdgdbg.” omd(30, BommmBbaxmmgdsl o3 3ombgady, ®gMRIOMdom, 56 M3sbybas.

0mbosbndbogns, Mm3 g3dm3mma 3033060b bogdnsbmdol Bgbal Jgbobgd bymdggEmmgdol 56-4
dqbmab (936m3gmo 3933060b Losdxdbgdemm bgmdgMmmgdal ymgamao 49-g 8mbean) dgbads-
3nbow,” Jomomabogmmgds 5005693 ©ab 3G0806s(300L s@IMRL3MILMSE ©s 393306 9dmmo gda-
m93980b 3mddggdsl dgbedg 3ofms dadsGm.”” Jomomgdama ©gdnmgdol Ggofamgddn, 936m34ema
LobodsMommm smnafgdl dgbedy doMms dndstom ImILabyMgdal dofamswn Mmoz30byymadol 3om-
03060 3md8900q80L ©L53393mMdsL.* FMI36m goeby39@nmqdqddo bobsdsmmm 8qbsdg oMo
30306 doMomswo magobyxmgdgdol 3mddgmadol ngol 3baMb o6 gg@lb. bodmbmal gosswan-
930l 0030bxmgdebe s egndbgdob Mmo30LBMgdsbmeb s 3o3dnMgdoom g3Mm3nmo 3o3daMnls
babsBsFoemm Bosma dgbady oMms Fodstm 53mJdggdadg o6 LamdmmdL.t' badg(3bogHm mo@gMs-
G530, 83 Lo 3ombmeb s 3ogdomgdmma ©abgnbos (ggMm3nmo 3mbLENEE0gdom goMsbEomg-
390 dofomemn imgdgdal LobgmdbogmgdMogo o(330b gom©gdamadal gnbdzoob dgbedsdn-

baw), g3Pm3mmo megzobyrmgdgdol dgosmgdom 9g8gd@0s6o s 330L ImEGogom, dofomow megabae-
mgdsms oGbOL gomgamolbbobgdom, domn 3gbadg SoGms dodsMo sMsd3oMmadntin 8mddgogdol o-

bodg39dmBab ngabzgb abgds.*

4.3. 30330560l 9gmgdsms g3Gm3nma babsdsGamm

393609 B gGe@Mado 5580560L MRmgdoms g3Mm3yma 3mbzgbnnm gomazamabbobyg-
dmemo doMomon qgmgdgdob dgbsdg doMms d0dsMm ImJdgmgdol 3mbzgyos abadggdowmss

30Rbg 0.5 8mbabdMgds gundbgds 3mb3gboolb 39-13 dqbml, 89-8 Fqbmol 39-2 bobombs wo
8830560l (39 3gemo doMomon Emgdolb 3mbzgbz0nlb gocbB0gdl. 88 bszombdy by gmmdabab
3936096 em b nbogddo doMomswn M@ gdgdal sGe30MEa30M s d0Mmmednm ImJdgwgdsb Im@ab
Lbgomdal bdaMow babo o6 gbdgges. 3mb3gbzn0m gobbabdmgtmma Mamgdgdal dgboedg oGms do-
oM 8myddgogdol bagombo ¢393d0Mmgds doMomemn gmgdgdal o3g0L Lobgmdbogmgdfng
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359 gdab. 83 3mb@mo@ ol obadszgdmdal Bonbawsgem, s@sdnsbol Ngmgdsms ggmmadgman
baboBsFoenmb® Bomomm3bagmmagds doMomsn MBmgdgdal 89bsdg doGMms 808sGo 8mddgmgdals

Lo gombmab ©s393d0Mqd00, sMogmmazemmagsbns. sanmo 3Jmbos dgdmbgggel, Mmogba babe-
domma boRogoGms babama o6 Boomm gobbobomggmo 08 Im@ng0m, H™3 3mbggbz00l ©gda-
93930L 65635, 53 FmMH3ab boRogomms sMgbs@o Fbmmmme Lobgmdbogm dgodmgds nymb.
dgmeg 3beog, bbgo Loddggddg LabodoGmemmd doMamoa YBMadgdol Moz (3300 Gb]300DY
gm@emgdab asdsbzomgdom, god@mdmngn dpagmdstgmds 3mbggbznnl 8g-10 3qbmob meGmzgzewm
35680680 s bLaRozoMo gobbabomagmsom 8nnemm.* 39Gdmbs8sMmnmgdMngn 3980l Moz gbmdals
a56boemgaboly babadsMomm yamommgdsl 83s5b30mgdlb Lobgmdbogm bymabygmgdol gomogdy-
mgdsbg mbOMbzgmymb doFomowo g gdgdolb s 330 dgbadadnbo bs3obmbdwgdemm bmmds@Gogg-
b0l 3999doggdoms (bo3obmbdwgdmm bamabngmgdal 3mbLEGMENG gomEgdnmgds) s bodom-
omol bmMdgdal 30dmygbgds-gobdam@gdoo (babodstmmm bgmabygmagdol 3mbLE NG NG
35 q0Mmgds), doMomoEn YRmgdgdol dgbsdsdabsw s dbmmmm 38 mgmGammao domobbol bs-
39dzgmbg, dobo @aMmzg30L dgd8mbggzedn, 830bMgdL 3obnbalbdggdmmdsl 3mbzgbznal By be-
bgm360gmb.5 a53mbs 3mobl Bom8mowaqbl 393mbggss — Castello-Roberts,” Gmwqbsz 06ooz000b
3096 30949690990 Dosbals Iggasw 3obmbolbdggdmmds og30LMs 3mbggb300b Bz Lobgmabagmb.

QOHLY3BY

dofomemo gmgdgd0b 3gbodg doMms 308s6m 3mddggdob Lo jombol gabboemgabel Botmmdbs-
Rmgdobo s badgbogMm mo@gMs@Mmadn MmobEomab by gmgdowm 0bBamgds §gMdnbo ,doMomswn
B gdqdal Imgdggds dgbedg SoGms dndotmm” @s 3g(396@0M®yds doMomemo B qdgdal sGbAb
30035m0bb0bgdom BomB8mdmdamo Labgm3bogm bgmabagmgdolb gommgdamgds, snzgel domo-
®o@0 Rmgds dgbedyg oGms dogm bgmymazobegsb Ls396mb3gdmm s Labsdstmmm Lobgmoa-
Lagmgdm d@mgdal 59@ogzmdoo.

bogoBomggmmb 3mbb@od ool 8g-7 dqbmob @obdmbazns, asbbomyma mgds@ogzob gomge-
mobBabgdom, bo@yzoLo@yznmn 360d36gemmdnm FmnsbFGAL dofnmewn NEmgdgdoom bgmabyeema-
30bo @s baembol qdnemm dgbmnogol, obyy Hgomumem 3m0smgdl doMomsmon gmgdgdal dgbedy
3ofms dodaMo oMmadomo dmddgogdol mgm@asl. oxd(3s, badg(3bngMm oG gFmed s s doMorm-
dbagmmgds, Lodgmdbgmol dbaszbaw, sdbmmyEB Mo badoMmabdnfm Mgommdal sbobsgl, 56y o30-
®0698L doMomoa Nxmgdgdal dgbedg SoGms Fndofm sMednMmsdnta dmddgmgdol mgmmoasb.
mMa0396005, O3 Jommgdmmo ©gdnmgdob dobssMbol oaqbs Lodsmmmgdmago 3063061 8gdals
bgggemb gsbg3nmgbgds, mndze Mdwgbowsz dmJdgoa Jommabsgymgds s bodgbogMm ma-
Bgeed s Inbmal bo@yzsbo@yznmn 360d3b9mmmdo@sb sdbmmm@Mam 3obbbgszgdymo 3mbLE -
9 300b 06bgdmdsl sbadnmgdl (96 obgm s@mbgdom b Jombmsb ©s3s3dnMgdom, MmamEng dofo-
®o@0 Rmgdgdol Imddqwgdal bggmms), LonbBgegbms bsgomba, Medmgbsm Mmebbzgomadans gb
gmggemogg 9.6, s@bgdommdol 360b303msb. Mmam®z 1339 90bodbs, s®bgdommdal 3Gnbz030
(Wesentlichkeitsgrundsatz) gq9635600b bsgmbb@odyam bobsdstmmmad gobsgnmas. dabo mgmEamma
30bLEOM 500 3m0sDMgAL Lo 3obMbIgdmm bgmabygmadol gommydaymadsl, ssMgammamml
26bgdama b gombgda bo3obmbdwgdmm o9 gdom s @oyEGMzmb sxdabEmnmadgm bymabyagmgdsl
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396mbd3999d56g be@ds@omma 548 gdob d930353960L 3Mm(39Ld0 Bgammamgdobsmgal bmemm
3M05Mbgdomo boboma, 3memoad oz 3GBs3Lob dgbadsdabow sbggMmamgdobsmgal. Bomamgdaemo
36060(3030L gom3omobobbgdom, 50580560Ls @s LabgmM3Bbogmb LsdsMmmadfngn YN0 MMl
s6bgdomo Ly 3ombgdol aosby3zg@s sbgsg, 96 Nbos boMdmamagbrmgl LobsdsMmmm bagmabyygemg-
30l 36gmmas@ogol. sMbgdommdal mgmns gy@mbmds dnMzgmabow, bgmaobagmgdol sbsbo-
mgd0b 30b(303L. 56bgdom Lszombow yzgms dgdmbggzedn 800Rbgge doGoms® NRmgdgdmseb s-
393906 93mmo LadsmmmgdMogn Mgawmms(309d0.

0mbobndbogns, ®m3 dbxgmmmds mGngg dodstmmmgdom dgbadmgdgemos: 1. bz-ob 39-7 Fnbmals
3gmeg Bobowowygds dbmmmm LodsMmmmgdfog 3sbdomEgdsl Lognmmgdlb s 8doo 3GMdmgds
dmggaMgdmmos, oby o6 goggzeRbos 3gMdm LadsMmomdn dofMomawo Pmgdgdal 3gbsdy doMme
30806Mm 30MEsdocn dmddggdol mgm@ns. 2. sMbgdacmmdals 36063030l gomzamabbabgdoom, bo-
3oobo 03gbse sMbgdamons, Hm3 abn Mganmofigds dbmemme bs336mMb3ngdemm bgmabygmgdal,
396dme, Mm@ 3mbLbE0E (300 ©gdnmgdal 3GgMHmas@03sb bomdmewagbl s mmbrs (s, bm&-
dob dbmmme bo@yzoboGygoma go63sM@qdol oMomgmuMow, sdbmmy@nMaw gsbbbgeggdaman
d0bssMbol obadymmgds babsdsGmmm domomnmdbsgmmadol 606 Mbgdmago bymabygmgdal
5656080l 3606(3030L OM3935L boMBmawagbl.

bsgombo, 3g@-bs3mydow bawagms. 63dabdng® dg8mbggzedn, Rdxmdgbos 08 sMbgdoom Lo jnmbms
b6y, Gm3gmbe bg-ob 39-7 3gbemn dgn(303L, BMEINmacEglb goEomgdoom obzgbomawm, 3006
9L ©mg3bogmn 8pamdscgmdacm 3mbb@nd 3000 56l BoMBmma gbomo. Medmgbsma(s, 5bndbye
0935 035bmdb 830330690 mmo dbaszbo FmEINmocgdgdo (0g(396@0 doFomewn MRmgdgdom
Mdmomm dmggedyg ,bombmeb® 3ndemmgdedn) o doMomem YBmgdgdmab ©s393d0Mqdama
3MbLEBOG M EIPM0 ©gdnmgdolb mboss Abmmme Lodyzobodygzoma 360d3bgmmdals sGsswy3ge-
B0 babodsGmmm doMommdbagmmgds bobgbgs, doMomowa, smdmbsgmgm g3mm3al J3046963dn
©d 33sbsbosmgdgmoas §MabDoznolb 3Mm(zgbda dgmao LbasdsGmmgdmoga bob@gdgdobsmgal,
Gmdgmog bLodsmmgdmago bodnomgdgdal Ls396mMbIademm FMEINMocgdgdal LodybEom o6
a53momRggo.
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3360336030:

The Convention for the Protection of Human Rights and Fundamental Freedoms (com-
monly known as the European Convention on Human Rights (ECHR).

Charter of Fundamental Rights of the European Union, domasdn dgg0s 2009 Bemals
1 093938960, g3Em3qgmo 3o3doMab g. b. mobadmbal bgmdg3@mmgdsb-mab
(Treaty of Lisbon amending The Treaty on European Union and the Treaty establish-
ing the European Community, signed at Lisbon, 13 December 2007) gfmo.
Dreier, Horst (Hrsg.), Grundgesetz Kommentar, 2. Aufl., S. 82 ff.

Mangoldt, Herman v. / Klein, Friedrich, Kommentar zum Grundgesetz, Hrsg. v. Starck,
Christian, 5. Aufl., 2005. S. 87.

Stern, K./Sachs, M., Das Staatsrecht der Bundesrepublik Deuschland, Bd. I1I/1
(allgemeine Lehren der Grundrechte), Miinchen 1988 S. 1515;

0g30-

Dreier, Horst (Hrsg.): Grundgesetz Kommentar, 2. Aufl., 2004 S. 56.

Merten, Detlev/Papier, Hans-Jirgen (Hrsg.), Handbuch der Grundrechte, 2006 Heidel-
berg, Miinchen, Landsberg, Berlin, S. 1332 ff.; Nipperdey, Hans Carl, Grundrechte
und Privatrecht, 1961 S. 13 ff, Dirig, Gunter, Grundrechte und Zivilrechtssprechung,
in: FS Nawiasky, 1956, S. 157 ff; Leisner, Walter, Grundrechte und Privatrecht, 1960
S. 286 ff.; Ipsen, Hans Peter, Gleichheit, in: Neumann/Nipperdey/Scheuner, Die
Grundrechte, Bd. II 1954, S. 111 ff; Schwabe, Jurgen, Die sogenannte Drittwirkung
der Grundrechte, 1971, S. 155 ff; Bender, B., Haftung des offentlichen Hand und
Grundrechtsbindung des Privatrechts, NJW 1975, S. 1813 ff; Rupp, H.H., Vom Wandel
der Grindrechte, in: A6R, 1976, S. 161; . 533 ff; Miiller, Gerhard, Die Grundrechte —
ihr Wesen und ihre Grenzen, FamRZ 1969, S. 4 ff; Canaris, Claus-Wilhelm, Grundrechte
und Privatrecht, 1984, 201 ff; Canaris, Claus-Wilhelm, Drittwirkung der
gemeinschaftsrechtlichen Grundfreiheiten, in: Bauer/Czybulka/Kahl/VoBkuhle,
Umwelt, Wirtschaft, Recht, 2002 S. 29 ff; Ekkehart Stein/Gotz Frank, Staatsrecht,
2004 S. 221 ff.; Mansen, Gerrit, Grundrechte, 2005 RN 104 ff.

Stern, K./Sachs, M., Das Staatsrecht der Bundesrepublik Deuschland, Bd. I1I/1
(allgemeine Lehren der Grundrechte), Miinchen 1988 S. 1513 ff.; sbggg, Saladin, P.
Grundrechte im Wandel, 2. Aufl. 1975 S. 307.

Stern, K./Sachs, M., Das Staatsrecht der Bundesrepublik Deuschland, Bd. I1I/1
(allgemeine Lehren der Grundrechte), Miinchen 1988. S. 1521 ff.

0d39, 9bg39, 933-0b 3MBLEOE(300L Fg-14 ©85EdobMSb s og3dnMgdam, ab.:
Civil Rights Cases U.S. 3 (1883).

560l 3980930 399dmoga3ngdol sg@meoa: ., The Supreme Court and Judicial Re-
view”, 1942; , Federal Protection of Civil Rights”, 1947; ,,The House Committee on
Un-American Activities”, 1952. Tanaavtori: ,,American Democracy in Theory and
Practice”, 1951, 1971; ,,Civil Liberties Under Attack”, 1953; , Fundations of Free-
dom™, 1958; ,,Aspects of Liberty “, 1958.

Stern, K./Sachs, M., Das Staatsrecht der Bundesrepublik Deuschland, Bd. I1I/1
(allgemeine Lehren der Grundrechte), Miinchen 1988. S. 1521.

0gdgg, S. 1522 ff.

0gdgg, S. 1522 ff.

Merten, Detlev/Papier, Hans-Jirgen (Hrsg.), Handbuch der Grundrechte, 2006 Heidel-
berg, Miinchen, Landsberg, Berlin, S. 1333 ff.

039, 9bg39, Nipperdey, Hans Carl, Grundrechte und Privatrecht, 1961 S. 13 ff.; ders.,
Grundrechte und Privatrecht, in: FS Erich Molitor, 1962, S. 17 ff.

0d39, sbggg, BAGE (Bundesarbeitsgerichtsentscheidung) 1, 185 (193). 38 9&s3%g,
dOmIomno ©o3980L gob3bomggmo ggM3sbool GgogMoma@o babsdsGommm
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23

24

25

26

27

28

29

30

31

32

33

34

35

36

37

38

(Bundesarbeitsgericht, BAG. ob.: www.bundesarbeitsgericht.de) o6 s@osfgdl doto-
@0 Rmgdgdol 39bsdg doMms Fadomm doMmaednmo dmJdgogdol 3mbga-
3oob.

Dirig, Giinter, Grundrechte und Zivilrechtssprechung, in: FS Nawiasky, 1956, S. 157
ff;
Merten, Detlev/Papier, Hans-Jtrgen (Hrsg.), Handbuch der Grundrechte, 2006 Heidel-
berg, Miinchen, Landsberg, Berlin, S. 1333 ff.;

3033gma0lb bogg®boGg@olb ogMopoymo FoznmEGg@ob 3hmggbmmoa,
Schwabe, Jiirgen, Die sogenannte Drittwirkung der Grundrechte, 1971, S. 155 ff.
Merten, Detlev/Papier, Hans-Jurgen (Hrsg.), Handbuch der Grundrechte, 2006 Heidel-
berg, Miinchen, Landsberg, Berlin, S. 1333 {f;

0d30-

BVerfGE (Bundesverfassungsgerichtsentscheidung) 7, 198 (205).

Merten, Detlev/Papier, Hans-Jtrgen (Hrsg.), Handbuch der Grundrechte, 2006 Heidel-
berg, Miinchen, Landsberg, Berlin, S. 1333 {f;

Art.1 Abs. 1 GG (Grundgesetz): ,, Die Wiirde des Menschen ist unantatsbar. Sie zu
achten und zu schiitzen ist Verpflichtung aller staatlichen Gewalt”. dgqbs@yggabgdes
bogdoBmggmmb 3mbbEodmoab 3g-17 3qbemal 1-mo bsBamo, GmBmob 8obgo-
300 ,500580560L 358030 ©d 0Mbgds bgmdgmgamos”. bagdsmggmml 3mbbo-
&(300b 9bsemmaon®o gdmmgds, 3gM3s60al 3mbLENEM300b Jgbodadabo Bab-
mabagob gobbbgeggdom, o6 dgo3o3L dmamm Rsbsbgmb sa80sbal 35 0gabs
©5 0Mbgdob @s(330L babgmBBoxmgdMog 3omEydnmgdobomsb s 3ogdamgdao.
o339, bobEgIPH-Eman 3P0 s abGmMoYm-mgmgmmmaonn gobdsmEq-
30b boggmdggmdg dgodmgds 5060dbmb, BmB Babsbgmgdn sHLmdMngem nwgb-
G0 Fobssmbobos s JoMmaymo g39Mbos dmazagh 3s@ngabs s mambgdal
©3(330b LabgmBBogrmgdMag gommgdamgdsl, Mmam (3 0d3moaodo.
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BASIC HUMAN RIGHTS
IN THE HORIZONTAL
PRIVATE LEGAL
RELATIONSHIPS

(BASIC DETERMINANTS ACCORDING TO
THE GERMAN DOCTRINE)

TINATIN ERKVANIA

Master Student of the Law Faculty, Thilisi State University (LL.M, Humboldt-
University of Berlin), PhD Student of the Law Faculty, Humboldt University of
Berlin, Intern of the Conrad Adenauer Fund

Many legal systems recognize the influence of the human rights over
the field of Private Law. The format of their appliance on the horizontal
relations of private law are taken by the legal systems in different ways.

According to the Article 7 of the Constitution of Georgia as of 1995, “the
state recognizes and protects the universally recognized rights and freedoms
as super human values. While exercising authorities, people and states are
restricted to these rights and freedoms the same way as the acting law”. The
Georgian legal literature rarely discusses the issues of what is the main
concept of the mentioned article of the Constitution, which form of
dissemination is recognized by the Constitution of Georgia regarding the
appliance of basic rights to private-legal relations. Differentiation between
the private and public law is a fundamental issue. Considering the stylistics
of the legal system, the format of dissemination of basic rights within these
2 dimensions is of substantial importance for any law maker.

The article aims to further provoke the discussion on the above
mentioned topics and describe the substantial determinants of the theories
related with the horizontal activities of basic rights based on the relevant
German doctrine. This doctrine serves as the bases for the European
constitutializm and the inspiration source of Georgian law in certain issues.
By the end, considering the briefness of the article, fragments of similar
concepts in the EU member states are presented. The practices of the EU
court and European Court of Human rights are also reflected in the article.
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0doemabnls bobgemdfoggm wmbngg@mlbnggdol dognb§@o, 3698960l
bobgedfogm mbnggmbodgdolb dogobdma (L.L.M.)

33LO3OTN

3bm36 93530 Mmnmmgmo 3sd0sbol g MedGsegn Labal go-
03908 0©7ds. 30badbymo gomnggdgdo dgbadmagdgmoas bbgowsb-
bgo Lobol agmb. Jogsmoma: Bgdatn ob byMommdboma. gomoaqdol
©30930bsb, Jabo dmbsbamg 563 gMmo Bbatg o sMab sbmgg-
aemo, Hm3 960 ©a9dzgdlb dgEmasl. magalb bGog, cmommgmmo
©0633909mo0 dgiemds 3960 asbogds 0dab Logmdzgmoa, Gma
35603980b 8mbobomgd emgdmmo gomoggds bonmmm aobsomb.

dg3emdol LodsMmmgdmng dgmgangddy LodA™AL Lodmde-
magdm 3megdbo. 08l gomgamabbobgdoom, Hm3 B0bsdwgdstyg 653-
cmddo bogoonggmmbs s gg®3sbool 306mb3mgdmmdal dgwms-
M60m-bodommmgdaga s6semabas Bomdmoaqboemoa, gotnggdsdan
53398990 dgemdob babggdog LEMMgm 88 mMo J39960b Lodm-
Jomodm 3mmgdLgddn asbgMoma bm®m3gdol dgbedsdabow 0dbgds
a5bbommo.

030306039, 360d369mm3560s, gs630baemma dg3mdabs
30g@ob dofamswo bobggda, Bmdmomsg Imbgds ©s3mb3Mg@qds,
o) M dgdombgzgzedo ngbgds dgbadmagdgmo gamoagdab baomme
aobomds dbstal dog.
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1. 33GRM3d 306033303

3560398530 ©8d390mmo dg3m3abab Lonb@amgbms dobo ngggHgbzncgds Lad doMomewm Labg:
06bgdomo dg3mds, b3Momdsbo dg3m3s s dg(zemads dm@ozda. Bbmemmm smbndbyymal dgdoga
046935 dgbodmgdgmo, asb3om@gdmem 0dbgl ab Lo gomba, o9y s®bgdomn dgm3ab Medwgb babgl
0(36mdL JoBomo o ggM3dsbymo 39Mdm badsGmamo.

1.1 s@bgdomn g3Em3s

3963560890, 0bgzg Emame (3 badsMmggmmdo, 3g(30m3sb badmdsmagm bLadsMmamdo o6 goshbos
0037 Lobob 3Mb3MgB MmO 3ob3omEgds. dogsmomaw, badesMmggmmlb bodmdomodm 3mmgdbo o6
ndmgge 36bgdomo dg30m8ob 3mbiMg@mm ©ggrnboznsb.! 3gcH8s6nsdn gobgzomamgdamas 8mbob-
1909, MmImob Jobgozoms(y, 3gemds babgbgs, MHmmabss 0ol by@gamo s bgdal godmagmabs
96085690056 Jgbodedmdadns.? 3gcH8s6058039 a9dmaygmazs 8g(3mBab moba Labg® s Mmommgyeo
BomBmaaqbl o®bgdomo babnomol dg3mdsl, 864y 83 Labggdam dgbadmgdgmas 306 bodmgdgsl
3060g980b domomo@ (36mdalb dmmbmgbol Mamads. 30c39mabo Loggmdzgmon, MeDy LoyMmbm-
doms (3 3gndmgds 8mbroglb @0l s zzomogaiamgds s s@bgdomn dgzemaBal Lobgo gsbbsbdmgms,
3060b 30y bgdab 30dmzmabol dgmggem domgdema dgogans.

bogoMomggmmb Lodmgomadm 3megdbdo, smbgdomon dgEmBal (30m3g gobboemgs 360d36gmmm-
356008 03 3mmbom, Mm3 o6 Imbogl dmbomgsbo bBomdmmagbs dg(30mdol Ladsmmmgdmng dgwgagddy
5 d9(300m30L 3Mb3MgB e babggdbdy. 396mbal badysmadom, brgds oRM6(30Mgds, oy Mo babol
dgemdnl ©sd3gd0s bodsmmmgdmngn dgmgagdolb 3dmbg s Mm3 (3bmgMgdsdo ©adzgdmmo
®000m gm0 dg3m3s (Jogsmoms, Ggmgumbom aMg330Lb OHML sMgbe@nb dgomdc sMRgss;
86 dgbedadobo bmBMab sGabbmMom 8 3Gggs, Mob dgmgaswms s dmbos Lbgzs, bEmmosw wbmd 3om-
006 ©5303306905) o6 dgndmagds bodsGmmgdfngo dgmgaol oamdol BabsdnMmdsl Bomdmec-

396qb.*
1.2. b3Mmaom3dsbn dg30m3s

LodoFmmgdmogo dgmgao dgodmgds sbg3g, oEagl, HmEaLys goMggdal dmbobomgms dog®
©53d3589mns B360m3s60 dg(30mds.° BzMomBsb dg(3em8slb badsmmggmmb bedmgsmsadm 3mogdbo
0bg3g 96 39685 Bo3L, Bmamez 5Mbgdom 5(30msL.c bLadoMmgzgmmb badmdomadm 3mmgdbol 78-9
dnbmoo gomzamabbobgdygmoas dbmeme dobo mo30L5dMgds, Hmmob bogmdzgmby(s, b3Gnmdsbn
dg3emds Ibmmmme dgbbmmgdal gmgdsl ndmggs. dsMamgmol gobsegmgdmo, o a9Mdsbaemo
Lodmdomogm bedsGmmal 3Gad@nzol dmgndzgmogdm, b3Mamadsbn, M360dgbgmm dgzomdals gob-
LadrgMabol 360d3bgmmds gbogdgds bogmab badsbdMm MaMgdmmgdabs s sdzgd4mo dgemdob
358mbbm@qdob LoBsmE03qL.” B3MomBsbo dgm3s dgodmads ©ed39dmm 0d69L, Moz Bogmab
35005(3980L @MMLy(3 s Bogmol m30bgdsdn(3.? Bombgoogom badmjsmsdm 356mb8gdmmdada
3Mb3M9@ Mmoo gu0banal sGMbgdmdabs, B3Mom8sbo dgomBnl edgzgdabsl Mbos nygmb dbe-
0l dogm bgde god8mzmagbomo s 3nbn godmbbmmgds dgbedmgdgma ¢bos ngmb goMoagdal aewgdals
8mB836@dngg.” s0bgdoma ©s BgMomB8sbo dgomdnl gHm8sbgmobagsb godoxgbs 360d36gmmgabas
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03 m30mbabDM0bom, BB 30Mzgma domgsbol babgbg 9GLgdmdabol, goMoagdol Imbsbowyg dbaggdl
BoM3mgdmdam qi3mgdsdmbomgds, baomme gobsmb oga. mdnsmme dg3emdab s 3gomogazo-
980bsb, 330 gdgmos mammgmea dgdmbgggs, 3MbiMg&mmo god@ab gobbomszalb dgmggem ngbgl
a5bbommo. '

1.3. I3300m3s ImBn3dn

3560a950b oadabab obgsg, dgbadmagdgmons dgEmads d3mE03do nymb edgzgdama. gb mz0bsb 3-
bgmo, dgem3ab 0bgo dg8mbggzob BoMB8mamagbl, Mmmabsz bedsGmmgdmoago dgmgan bogMome
o6 393, 864 30Mb o6 gbnggds dgbadmgdemmds, bozomme gobomb gotnggds 86/w@s dgobBmmmb
3560393006 Jobso@bo. "

dm@o0g0 oMol 8mmmEobo, ob Logydgzgmn, Gm3gmai Mbos 0dbgb aodm(3g8mon s Medags
3095 LEm® g MAHonngMmommdalb Imbsbowmg.? 306, HmBgmn( (30900 M@ 0330 6530l 35dmzmgbals
Mmb, 35603980b ©©gds8mg 043Lb 08gwm0, Hm3 Fmbrgds dobo by@gamab dgbadsdabowm badmmmm
dg9a0b omgds, 85368 (300905 dobdn. "

1.4. Ig30m3ab LsdsMamgdfngn Jggan

dg3em3nb bedsMmmgdmngn dgmgan — 39M0a3930b boommmds Labgbg 0dbgds, o aoMoagds
©30q899mo0s dabo gMm-gMmo Imbsbomolb 8096 ©sd39dmmo s@bgdomo JgimBnm. Gmmgbs(s,
3dg30m3s byMzomdos @ed39dmmn, 3oM0aqds 3bsGol Jog dgomadamo 396 asbwgds.' dgbodes-
dobo, 8m@0gdo 833584 dgemasl 0bggg Bmam® i 39635605380, badsMmggmmlb 306mb3wgd-
mmdoma(s, badsMmmgdfngn dgogan o6 a0ohbos, 30bs0sb Jgndmgdgmos 030l bszomme gobomds,
o3 306b a5M0aqd0lb ©gds8rg BomBmmggboema 3dmbws. '

3o 39 gobbomaol mgdss aoMoaqdedo ©od3zgdgmoa dgemdnl LadsGmmgdmos dgwgagddy
Ladatn. 030l gomzamabbobgdom, Hm3 bgMomBsbo dg3m3abab Ibstnl Bng® Bbmmmm gsnggdob
dobsombob dgbbmmgdss dgbadmgdgmo, go60ggdal Lanmmmdol bsgombdg s@bgdoma dgm3nb
aobbomgololb Mbos godbxgmmon.
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2. 3060336030 R033J3ITN 3IGRM3NL LOBIIBN JOGOIV
Q5 3Im306TR LO3MIOROIM LOZIHDORIN

2.1. 3530m3ab Lsbggda bajsmmzgemmb Lsdmdsmasdm 3megdL3n
‘dgirecmdob 3bgds

(bomgswo p5bdsdEgds
Lol 72-5 3ybano)

V3003560 Vg30m3> Vg emI> In@ogdo

>@ bgdomo Vi emds

(Lgols 78-g dybmna) (lg-als 76-9 dybema)

FIELemds 35M0900L
®030b >@hgz>do

(bgol dnbmao 73.5)

FPGrmds Jobssébdo
(bg-ob nbmo 73.3)

Y)gends gs6oggdols
b>ggdgammdo
(bgob dgbeno 73.9)

V3emd>
30bdA53gbdols
306013698530

/bsabol dod 935>
oot g et

Yoemds gumgdsdo
(Lg-ol 75-5 3gbgno)
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3m3g3mmo bggds 03 dgdmbggzal s @gmbs@nzss, Bmgbs JoBmyem badmdomadm 3mogdLbdn
sMbgdaem dgemnb babggdl gobgobomaegm, Hmam@(z 6 gMm3abgomnbogsb @edmyzogdgm Labgl.
a56bb339600 39M3obgmo 3gMdm Lodomnmnbogsb, JosMommo 3obmbdwgdmmdom brgds dg3madnly
Lobggdol s3Mb3MgEgds. 80bndbyma ©s3mMbiMg@gds 3o, meg0l dbMoag, bogdggmos dg(30m3nls
babggdol gmobogogsgnobs.'” ag@mdsbonl Lodmdsmsdm 3mogdbom dgEmBolb babggdals s3a3z060
©34MPd o6 M0l gomzgamabbabgdmmo, obey 3mb3Mg@ Mmoo 5Mos gobgMomo bm@ds, GmM3gmo(s
39(300mBab mnmmgne babgl sGgammomgdl.’ dombgosegem 3abs, bLadgbogmm o babsBsGoream
365480300006, 396856 Lbadmgomagm LodoMmomadn 033gmgds 119-9 s 120-5 3oMogFoxggdal
bogmdzgmbyg dgemdob Modwgbndy babob s®Lgdmds. 3gMdm, 800Rbgzs, Mm3 dmJdgwgdl dg(3-
©m3ob Mo dofmomowo Lobg: dgomBs sbbbsdo ©s dgemds gs63s6mEgdado. s3sbmsb, 360d369-
mm3560, H™M3 Dg8mambndbymo 3oGegMmogqdo mmb babomam ngmes. 93 ggomboo bonb@gmgbms
3bxgmmds Jomormoa 30bmb3pgdmmdom gomgemabbabgdmm bm®m8gddg. bsjomblb gobgabomagm
Mo ggoboo: dgomdal gdsbo babob o®bgdmds, GmBgmo dgbsdsdobew, 73-75-g dqbmgddos
a56gMomo; 86 dg(30mBab gFomo doMomawa babob s®bgdmds, Mm3gmms ©s3mbimgdgdss m33g 73-9,
74-9 5 75-g 3qbmgda. doa 308600, ™3 306390 356056@)0 3G10b JoMmgdeman, 30600086 gqdsbanls
Lodmdomodm 3megdbobagsb aobbbgeggdom, Jommm badmdomodm 3mgdbdn dgzmdal gb babg-
900 ©53mMb3MgBgdmmas. 8dgmsb 3odm3wmnbsady, dogoRbgzm, Mm3 74-9 s 75-g dqbemagdo nbgmogg
©53m91300090gm0 babosmabss, Hmame s 73-g dnbmoo gomgaomabbobgdaymo babggdo. smbsebodbagas
96m0 g@oma(s, MmB abggg Mmam s 73-g dqbmoo asbgmam dgomdab Lobggddg (mommgnmby
(3939 39), 74-g o 75-7 3nbemado 96bgdomoa dg30m3als Jogomomgdos. gb sMamdgb@o obgay,
360336gmmgbom doa3ohbns, Momes 308Lxgmmom badsMmzgmmb badmgemadm 3mogdbdo s@bgdama
dg3em3ab gdzbo @odab s6bgdmdob gomgamabbabgdoo.

2.1.1. 3g30m3> 33603930b §o3ab s@Ag3530

sMbgdomo dgemdab 3oMmzgmo bobg LadoMmmggmmb Lodmdsmadm 3mmgdbob 73-g gbeol ‘o
9393164&0b dobgogom, asbmsozm dg(3mds gomnggdol odob s®Rggada.’ aomnggdals Bodob babo-
smdo dg(3mB8s LdbgDgs, MmEaLy(3 30Mnggdab dmbsbaemg Bbamyg (sbgsg, Bgmeg dbsmg, 3Mo35ma-
bGog gomnagdedo mommgnmo 8bag?) (300988 8ol 3603369mmdsdo (8033n). Bsgsmoms, s a-8
39l JoMo36mdal bgmdggemmgds, dogmed g-b gambs ombadbymo aocoaqgds mbmgzgdals byem-
393 mmgds s 56 JgobEmmes JoMagbmdal bymdg3Gmmgdosb bac8m3mdarmo gommgdaymgdabn,?!
MmBgmo(z 8oL badmgomodm 3mmgdbob dgLeds80bo bm®mBgdal bogndzgmbg Bomdmgdgs.? 3g(30mBals
5333060 bobg o6 0d6gdms, go6nggdal 3mbsbomg dbamgl Babsbbsd M3 LzMbmms sMobabn&-
390 g56nggdab dgbobgd. LEmMgm gbos sdmdagamo gdamads, MmBmoms 3 080xbgds dg3mas
Lbgo LaBsmmmgdHogo nbbE 0@ gdnws6.%

La0bBgMbms, LodoBmggmmb bgbagbo babsdsGoenmlb 2007 Benol 19 9398860 aobRnbgds,?
Mm8gmog gbgds 3060aq80L dsmommdal ba30mblb.? 3obs@m@Ms (3mbaGRgmyg 30M39em 0bbEGSb(30-
8dn) bgmdg3@mmgds sm dob 8mbBobssmdmgag dbsmgbmaeb. bymdgsmamgdals §ndo srdmBbrs
dobo 6gdob LoBobssmBogam, 3gMdme, dob gambs, MmB ©gdwms ndmmgzal bgmdgz@mmagdsb wo
Lobsdwgnmgdo snEm babyomdob bgmdg3Emmgds. Jobs@mEalb dmmbmsbs ggndbgdmes dob Bng®
dgbadmygdmmdgdals sG1dmbsl, Baggombes Jomomm gbaby 6gd0bdng® bsbgmo.
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ao(ﬁmgmaboxg@g&oe 3§6m60

Lo gobogam LobadsMmmmb Bng Loddob WdMsmme asbbomgsedwy, scbndbym Loddgbg bosdg-
ma30m LdbOBomMEmE Bnnmm goEsbygzg@nmgds. bosdgmaoom LobsdsMmmma o6 ©ss38symagams
83gmab@B ol bomRgmo o gosbyzg@omgdol Logndgmow Jommoms, MM 83gmsb@ol dogH
JoGroma 960l sM(3m@bal 3o @0 o6 g0bmgds Lobodsmmmdn bocdmmagbomo ©m 313968 qdnwsb
o obggg, 3oL 96 ongodbaMgdos 50bodbymal dgbabgd. Lobsdsmmmmdn sGbgdmmo 8@ 303904~
93900006 0633939, OB 33gmobGs o6 n30L IbmmmE JoGmmaw byMa-3ombgs, Mo Lobo-
donmmb sDGom, bg-ob 54-g 86 73-7 ,0" Bqbemals oMmgg3e o6 3Mnb. 83obmsb, wgnbogds, Hm3
839mob@ds 3oMasm 0(30L JoMmmmo s Gnbama gbgda, Mo LobodsMmemd doomm oagboemn
B99B0©sb s gomsbygzg@nmgds donmm dobdy wogdbgdoom.

Labadsmmemmb Bbggmmds dgndmgds sMabsmsbosmm ngbglb oRbgmmo 98 gogd@msb ©szo3d0-
9800. 960b (3m@bals 0bLEG GG Mo30lL BbEN3, Bbmmme 3mbdgbomal gosbMdsLY s dabss@bnls
353905b o6 60dboglb. 835Lmsb, bgemabdmbgms LEmMgE ob smEomgdgmo 3mJdgmgdss, HmBemomas s
dboMggdn god8mba@em 63dsL Ladofmmmgdfng 3b0dgbgmmdsls bdgbgb. vgdqwsb gedmdwnbaty, dga-
30dmos 308bggmmo, Mm3 dbmemo bgdato dgomebbdgds o6 ngbgds gomnggdol bsdmgnmmmdal bo-
%1d39m0,% 306500006 306b o6 Jg9dmm a5g5bEHGd0bs, oy Mo Lobal bgmdg 3@ mmgdsl s6gMos bgemb.

b98mombadbymnsb gsdmdenbatyg, gobaotgdo Lajemmzgmmb dgbogbo LobsdsGommml
3mbabEgdob, Mm3momai ngo dgdmbggzel 56ngdgdb gomogqgdal Goddn @sdzgdqmn dgomdab
33903035(308b. LobodoMmmm dbggemmdl b3-0b 73-g dqbemal 0% 43939648 Dy s g56356803L,
M3 3oba@m@mBs bgemn 8mobygMs bgmdgz@mmygdol 08 §o3b, HmBemal swgdss 8ol bgda-bLy@mgamb
96065503ga9ds. Bod@ns, 3oboGm@l MM goMoaqgdal Godo LzmMobmEs, o ©s@gdos bgmdg -
mgosl, 306500056 dob Bogmnl gobbgobgds o6 LyMws. dgsb godmdwabsmg, babgbdgs s@bgdomn
dg3em3s @ 3oMngqds mbms ngbgl dsmamawm (36mdacema.

a060a930b Go3ab s6Rgzedn dg(30mBs 86 dbmeme 3q(3MB00 oEgdYmo bbgs astnggdgdals
baboo ¢bos gobznbommo, sGs8gm dg(3EmBs®, M3msmme 8 gocnggdolb dogboms(s.”” dogsmo-
20, 8 ©30b Mbmzggd0l bgmdg3mmgdsl §-00b. scbndbyma gomoaqdolb bogdzgmdg -b maDogbals
&gmgzodm@l, 8oaMs8 dggmmgobsl ngo, 50badbym bogommsb ghomowm asdsdmogmgdgm babdgh
dmbymdommdabas aomab3gdLb 3sb.2 88 dgdmbggzedn, babgbgs dgmds gomogqgdol @ndals o@-
Bg3000, Joacsd ndggzeGem, MMA 803 gMma Fbofyg o6 (30905 sGR M ao6M0agdol badsGmmgdfng
31698530, 0bnbo 8md8gwgdgb 3sdmgmgboemn bgdal dgbedsedabsw, dsg3Med gMm-gMma domgsbo 3g-
Mgl a0005b393L gobbadmgMmbg dg@ Jmbgdab.

2.1.2. 3930m35 3560g98ab Jabs3mAb3n

58096087 3gamda@ml LyMos 3m335600b 394869, Lowsz 3MgE@™Egdal B0bsdy dobmbabggds
MBs IMIboMngm bmmooGmemo dmzamggdolb dog. ,3gBs63gms dgbabgd® 306mbo 83a 3060 Labol
om@oome 306b dgbadadob babgmb s®4893L — bmmos@mmma 3sbmbabdggdemmdab bobmaswomg-
3.2 boaga®m Mggb@Mmdo s3xdbgdmado 339896 Jq(30mIsb s 396365098530 MPmgdqb, GmI
oo LMo 36 bL3L-b, sGedge I3L-L EosMmbgds. magob BbMog, bgdal god8mzmgbabsel @sdgzgdame
0768 dg30m3s. LadsGmnmgdMmngo dmbgdoom gMmIsbgmabagsb gobbbgegmgds basdom Lobdmasmmgds
5 dgbmmommo 3abybobdaqgdmmdol bobmasmgds.? gMm-gMmn gsbbbgsegqgds d3b-bs oo L3L-L
dmob gobmaogo dg8mggan: 83 3560L3bgmal 3sbybobdggdmmdal bszombo ©agds doba 3sm@bom-
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980b Jmbgdom s 3MgadmMgdol s 385ymagamgdss brgds dsm dngH, bemenm d3b-b dgdmbggssda,
0qfoEogmo 3060 3MHgEoGmmgdob 3omEgdnmgdalb B0bsdg dgdmogemamgds dmgma magabo

31

Jm69800.%" 50b0dbymo oo ImMob gsbLbzegqd0b gMm-gMma bogmdzgmos,® bmemm dm@Esboemo
dogomomo 3Mab dobssmbdo ©edzgdmmoa dgiEmdol 3mobogy®o dgdmbgggs. Lodsmmmagdfngn
MO@0gM0mdolb 8mbsborggdl bymmsm bs ggmemo bgdab go8mgmgbs, dggd8bsc aMamamma oMo,
Mm8gmo 3o30@omam Lobdmasmgdsms Mobsb 803nm3bgdmmo 0dbgdmms,* BoaMs8 3q(30696
35bdo. Ig(30m8s Mgzl LaBsGomgdMogo BgMmdnbmemanal LEmMo© asbbabmgmsedn.*

d9(300m3000 oSO g3M0aqgdal ML Fbomal LML gomnggdal bsdwgnmmds, doaMad oM
03 0bssmbom, Bs baboms(z s 0gn.* 5833560 babab Jg3m8s ¢85 gL dgdmbgzgzeda Lobgdygs,
Mmmogbsz aoM0ggdol 8mbaboeagl @isbm gbal go8mygbgds Mbogds.* asbgzobommo dsgsmomo: 3-b
LMo BMIbanbaasb LyyzgboGnl yowgs, MM3gma(z 0d69dmes 3306y FobdGedalb djmbg gogggmals
3md30. 3-8 396 sblbbo gFMobagmm 9bsdg o LobyMggma LyyzgbaMol bosgmoem dgadabs obgsy,
330609 85L3Bod0b 8dmbg Lyggboto — BonIGsmNMo Mox0.”’ asMogagdal 8mbsbomy oMb nby-
dmemn ogm, Hm3 LabyMggm Lyzabomb yoEEmdws ©s dob byFmws 88 dggaol oamBs, Jogmsd
0l dobssmbon, Gos 3ob go635M@)s, bbgs 3603369mmmdalb agm s Jqbodsdobew, dmbos 6gdal godmg-
m9b60bab dobss@bdn dg(30m3nl ©o35gds.

2.1.3. 3530m3> g36nggdab Logndzgmda

3060a930b Loggmdzgmdo sdggdama dgiEmads bobgbgs, Bmogbs oMo (3qds Laby@zgma
35603 930L agdabol asbbsdmgmm aomgdmgdada. bobgbg oMol dbsmgms Bog® zgmomboboo-
LogFow godmbs@mmo 6gds, 853608 LEMGg gb go8mbs@mmo bgds gyMbmds 03 gomgdmgdgdl,
MHm8gemoz 9MLdMds 96 4 sALYdMbms 356Lb3s398Mmo gM@MFn;m.* Jg3mBom g56LsbM3zGMEm
306 93mgdaba dgndmads sMs oMM dbamgms doge bocdmJdboen Lydogd@n® dgbgommgdqddy

0ymb ogndbgdmo, 63890 mdogd@mma 3mboznomsbsz 3obbbzegmgdmmgl.”

2.1.4. I5300m3> 3mb§MmS396@ 0l 3ncm369353n

3MbEM83g6@&0b 30mmzgbgdsbs s Bogmab m30bgdgdda dgmas msegabo 860d36gmmdom, dgad-
935 30bsombdn 3370 3g(30mMBsbmab 8n8sGmgdsdn ngbgl gobbamama. 3oMo Mmogba gomn-
39000 dabssmbido (30909, (30988 08 dgmaadn, Moz 35603930 bLoboom g gds. 3 gdmbzgzsdo 36nd3-
bgmmzobos, 3aMamagmoa gagegmmo bi-ob 75-g dnbmom Hgammomgdam s@bgdomn dg3m3als
Labgboeb — Jg3m38s NRmgdsdn. Jobssmbidn 335040 dg(3mBnb MM, asfnaqgdal 8mbsbargd
a0, oy G Lobob gaMoggdslb ©gdl s Mo Ladsmmgdmago dgogan 8m3yzgds 3sb. Bombgmsgswm
530bs, Lg-ab 74-g Igbmo sGLgdomo Fg(30M30L (3om3gNm ghm-g6Mo babgl asbdomEesl s dg3-
©m3ob 398mbgg3oL 303 YBGM Fg@ow 53mb3Mq8gdL.

3MbEM83g6@&0b 30mm3z658530 dg3mBs dgadmgds bbgemabbgs god@mmgdom ndbgl go630mm-
398490z 30l JogH g6 339490 ImJdgadal 4o6bm(309mmgdals Jgbadmgdmmds, 45633999 bstn
©5 8.9, 3060dbmob LodsFmmmygdMogo dgmgan dgodmygds gs8mobs@mb gomoagdol Lszommmdsdo,
dog o3 sdobomgol dg(30m3s 3MbEM356E 0L 30cmm369080d0n gooaqdol @egdol dmagato baggmd-
390 Mbos 0gmb.4' mo30lL AbG03, Mbos a5030%bmb 3060l ngozgmds s obo 3mb Mg Mmoo mgabyg-
3930, Hmgme(3 393300 ©egdmo 3otngqdal dogsemo 8ndgbo,” Fog@ed Mo brgds Bsgsmoms,
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0499 3060 36 (30905 973938960 0g039mdada ©s a30b, M9 gabss gmeg Fbomy, JogMed bgmdg 3-
Gamgdol ©gdb dgemBao. 39Mdme, (30988 306ab ghom-gMo 3mbimg@mm mg0obgdsdn.

Lo gombal 8833060 3ymbom Bodmgmabel M3nMggmgbo, 3oMomamn 3306 asgegmma by ob
529-9 3qbemmsb, Bm3gmocs Bydgdolb momdabg memgdamo gotnggdals 3o ]dgdal bogdzgmb bom-
dmomggbl. s30mmo dgdmgan Bsgsmomn: 30Mm3s sRgds Bgmeg 30Mb aom339mmo bogmn, dogmsd
3bsR M gdmmn 0dmMAbEs bbgs 3mmodoznmo dgbgonmgdqdol 3Jmby 3oMn s sg@&oyMam nym
Ratrormmon sbamasdMomm 3mmo@ngnm dmdmomdsdn. gad8Rqdqdgmb bogMommo o6 bosdmzbgdos
50b0d6mo god@n s megol 8bEng, 063 byyHs dmemn@nzodn 306 339mmo Imbsbamgmdal domgds.
dgbadadobo, 86 a58mabgos abaRndMmgdamol 3mmo@ognm@ds sd@ogmdsed dobdn bod3smons wo
3m0bomds Bngonl 1306 ©sdMNbgds.* abBal jombgs, baamms o o6 gb gocnggds dgemBom
30gdnmo ao603950b Logndzmomn?

mdgomma 3sbgbob gs(393580y, a30b@s Imgo@ebma Fsgomomow, oMol bmgnm RoRsgol
3mbaDEgds, Hm3gemag bozdomm LanbGgFgbms 08 3mmboom, H™3 ngo 8390l 3oL, oy Me@ma
o6 dgadmgds a08Rmdqgdmol B0gm ©sdg9dmm 0dbgb dgEmds 3mb@Mma3gb@ol 3ocmm3z6qdsda,
gLy (3 g0 MYINormmeE sLRYJH MMl 3o mg0bgdgddn (30qds? 938 MM AbggmmdL mm-
3039600, Hm3 74-9 3qgbemalb 3oGg9mm bsBomdo ,,3mb@Mo3g6@nL 30600 ®30L9398d0" Jg3mdss
3596M0006989m0.* 50b0dbymmob ©s393d0Mgd0m, aoagzoRbos dg8gan 8mbsbMgds: Rmdgds mmba
Lobob doMomso bndbom godmamhigzs — o) Rmdqdal gLbobyommds; 8) @obohndmgdamal Jmbgdals
30DMs; a) a03RmJgdmal Jmbgdab dgd0mgds; ©) aodhndgdmal go6DMobgs, MmI @ssbahydmmb
bR dMqdmmo.* 3oMzqema Lodo 3@ gMnmdo (3ombobss,”®ma Bmdgdal bymdg3Emmadol mowy-
dobab babgbg Mbos ngmb, o3 bonb@gmgbms, gmmbg 60dsbdg badetn, bows s ao3Radqgdgml
356Dmobge 043l, oLoRmIMmbL @oboRu Mmgdmmoa. asbbMmabgs mogol dbMog, dgadmgds gsdma-
©0656gmMdegL bR JMgdmmol 3oGmzbmmo babnomnwsb asdmdmnbsmyg. dogomamso, 30Mb 3gogh
0996087 8gamdatin, MmIgmma (3 30bmBggmam 300Rbgzl gMmBsbgmnbagsb. godzom, sBeds go-
960 3omgsbl bogmn, bmmm sbshyMadayma ,q3snc0” s0dmAbos @ dabmazolb Ebm ssdos-
693096 Logofmme sosdoms. gb o6 0dbgds Bobgbo 3mbGMedgb@olb 3ommgbgdsdn dgimdabs,
30600056 3060 0(36m3L Fob Fmsga® m30bgdolb s LbmEgw gb dmagemn mgabgdss dobda dgbamhy-
bgdmon, beaenm obs, oy Bobs godmegmgbl 3oMn 3mBogomdo, (303 asbbomgal mgdss s 93 3mb-
3098 bagombmsb sMsbsnfn 3033060 56 dg3b.

3MbGM0396@)0nlL 30Mm3bgdsda dgmBs 8dLEEsEYma boboosmabos s oG dmozo3L 3066m
L39d@ML.* Fgbodsdabaw, LEMMgE 580@m3 s6al, BMI bosdmdomsodm 3mwgdboo 3603369emmzs6a
dgden39000 ©obgbgdnma ,3mbBMe36@0L mzabgdolb” 4o63om@qdabsbl. dg(zmas ,30Mm369d0l
865 ymzgm m30bgdedn 063930 domnmmdal, s68dgm Bbmmm® 0bgo ,30Gem M30Lg6sd0”, HMPgmoa s
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30603930 ogdol bogydzgmo gobos®.
Jnobom, Gm3 o9 dogomomsw, Andqds dmbos dabo ghmo 3mbiMgGmmo m30Lgdal aodm (gambs

0dgsb g88mBmnbamy, dgadmgds 303bggmmo ™o

%96@mIgbo, 96 magabosbo mommgyma 356ammbbol 8n8stmm), 85dnb babgbdyg ngbgds dgmas
3Mb6@M0396@ 0L 306m3693580,” BogMed o9 as60a9d0l Bmsgsma d0bsbn Lbzs 360d369mmdals
dgdmbggge aym, 3mbBMadgbd ol 3ommgbgdsedn dgmds gsd8mMobamos. 9dgwsb asdm3panbamy,
LEMEosE mmgaognMa© 8ng3zoRbos, 58 M0 0bLEBGMENL (AgEmds 3MbEMS3g6EG 0L 3oMmzgbgdada
5 Rmdgdob bgmdgzmmgds) @s30330Mgds 9Mm3sbgommsb, onde 380dOmdm, Gmd bohydstin
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bogmol 9396 godmmbmgs dg30m30c @ogdmmo gomnggdal dgogan 8Mss, 30650@b badsMommgd-
030 dgEganz aomnggdob Lagommmds asbmgdmus.

3b0dbmmoa 3Mmdmadol mgembsmmog gomsbogMmgmom godmgnygbgdo bogommggmmb abgbs-
9b0 LobedsBMEmb gooby3zg@madsl.’" bLazobsom LabsBsMmmma go0bosMs s egmsbbds bysdyg-
o (30m 3omd@nl ImbabdEMdals, Mm3gema(z JnoBbgzs, M ImbaMRgmgbs s dm3ababal dmEal
©30gd9mo Rmdqdob bymdg3@mmgdal o6 gssRbos bymdg3mmmgdol 8mdmob bogmdggma. bagdab
35698mgds 0gm 393mga0: 8mbamBgem g3 dm3sbabgl shmds dscmmddn byzbmazmgdgmo dabs, bmmmme
03 3oMmdoom Hm3 sbshndMgdamoa (bLogdgdo dm3sbybyg) 8myzmoms @sdbahydmgdgmb (Lsgdgdo
3mbomBgmg) o Bobmab zbmgMgd Jomds@mbl. dogbgosgsm bgmdgyMmmagdob doGHmdabs, dm-
Lo@Rgmob sdMom, Im3abybg bamgd o6 JgabEmmes bs30bM0 gommydamgdsbo s 3ol Bndsmm
MBo@m®mds g58maBabs. LobsdsGmmmmd Joohbas, H™3 ImbamRgmagl boddgdn o6 3gmbros dgbadsdabo
383039099 gdobn BamImeagboma, GmImomsi 0a0 ,3sENOMdaLY BodBb @ossbENMgdws,
beagne dm3obybol og@ bogdgdo Bamdmoagboema 3@ 30(390mmgdsbo dnemme dogmnmgdos dabs
3096 6530bM0 gomEadmgdgdol dgbEnmgdody. 3gdme: dm3ababg dbotg Rydgdal bgmdgs&inm-
b0l s@dedeg s dEgdnl ddmgass 3Bm3Emdos bawagm bobmdn s 5o Lbgs sgomab.
3306, ngo FNwd (300mmMb®s FomngMgds godmgbs@e odboknJMgdmanl dodstm, Moz obmgal
3063390 bbb aos(3935dn godmabs@gdmes. 03 god@ob dgbsbgd, Gmd Im3sbyby ohgbos
3bOmbggemmdal 3mbamAgemal 8ndsmom, odbohydMgdgmBs magom asbyboms bobadamommml, Ma(s
3d98am3 Lo obazom domaobomzgal gowsbygg@nmgdolb sbadamgdol gom-gMmo badmamgds gob-
. dgegasw, bamRgmo 88 babamdo (abggzg, Bmam (3 Bomosbow) o6 ©s3dsymaoms, 8m(3g34emo
356806890560 8 ©LIdNMgEs6a 56 gobs LobedsMmmmmbamgol smbIMbgdolb Jobgba, Hm3 obs-
R d@gdmmo 8mddgmgds bagds@mggmmb badmgsmsdm 3mmgdbol 529-g qbmob 3ofggmo babogoal
RB@3g300. >

00b0dbymn dogsmomnwsb dgagodmos agobygbom, HmI abaRyd@gdmmalb mBsmn@mmds o6
dgodmgds gobbomeem 0dbgb 3mbBMma3g6G ol 3ommszbgdedn dgzmBnm. 33 Laddab dobgmzom oy
308Lggmado, ImbaMRgmgl dggdemm ggoMmonws, Mm3 obohndMgdnma own Jmbgdol 358Gmba
04m 5 (30 qdmo 35dmohgbws dob Jodsto 08g356 8DMHNMB39mMdsL,* H™Bmal s®dmbob ao-
3m, badmmmm, bamBgmoa LabsdsGonmmdn dgo@obs, dogced Laddob dobomagdowsb RsblL, Gm3
©33boRg M 5dgmds 03mEs @obLdRMJMgdnmal gabomds 0dwgbow, Medwgbowsy obahydcgdama
3oL ddnbdgomo ngm. 8dgseb aodm3mabsefyg, 3mb@EMa3gb@ 0l 30mm3zbqdada dgmds godmnzba-
0d, 30650006 ©o8LoRMIMgdgmBs joMaswm ool @oboRy mgdmmoal Jmbgdogn BamBsmgmds.
b3-0b 74-89bemals 3oMggmo bsbamo o6 ¢Mbos asgsngagmo Bbmmmem Lmdngd@n® BoMBmoagbgdmsb,
Mm3gemog 306 bymdg 3@mmgdol ©o©gdsdmy 3dmbos, 30650056 98 dgdmbzgzedo dgadmgds dogo-
mmo dgmgan, M Mmam@ g sMbgdomn dgEomdnm ©oEgdamo asMogqds, sMsdge dgEremds dm-
$0390,% GmBgmo JoMormmo 3obmBogdmmdom bybMngmgds s HmBgmbsi LodsGomgdfogo
dgogan o6 g3odhbos. 8dgmeb aodmdpnbsmyg, nbgzg Mmam& 3 mommgyma LsdsMmmygdMogo YMHoo-
960mdabob, 83 dgdmbgggzednz 3mbiMg@&mo dgdmbszgzal dobgmzom oMol bogomm 0dsby dbyg-
mds, 0y Mo bobob dg3m3s ngbs ©sdgz9dmm oMol BogM 3MEEBMe36E@ 0L 30Mm36905dn s 0y

©5339899em 0469, Mo bLogmdzgmo 3Jmbos Fob.™
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2.1.5. dgi0m8s bogbol domomow 030L9393d0

L0360l M30L93530 Fg(30mB85“* Jgbadmgdgmas Bmzabbgbomm, MHmams 3o60a9d0L Logsbdo
dg3em3s, Moz mo30L 803, bm@MBol goMommeE 3563568 5d0L 60dbogL."" M30M3gmal ymamabsy,
dobo go63sm@gds 860d3b6gmmgabas Logbol moMmgdamgdgdol asbbodmgMabsmgals, 864 Logbob
Robgmmmdol oagbobomzal.?® abgsg, Hmam@ 3mbEM396@ 0L 30Mm3b935d0 ©od39dmmo
3dg3em3ababy, bagbolb mgobgdgddo ©s33904mo dgemdal asbbobmgmabomgal 860d36gmmgabas
dobo bydogd@mco s Mmdagd@aen gymboo gsbboemgs.

bmdogd @ 8bsmg ngbgds babgbg, Bsgomomsm, Hmmgbas bagbol doMomswo mzabgds Ibmmme
35603980l Imbsbomobsmgol ngm s@bgdomow 860d3b6gmmzgseba, bmmm mdagd@ndo gmcdom,
MmEqbs Jobo 30635bb3o3qdgmo 60dsbo yzgmobomgal d9LedRbg306.%

2.1.6. dgz0m8s moaem gdado

MBmgdsdo ©ed3q04mo dg3emds sGbgdoma 360d369mmdals 0d6gds dbmemme 38dnb, o9y ngo

35603980b @o@gdol 9BMEgMHm0 s Fmsgzemo bagmdzgmo nym.t” mamgdsedo ed3gdemmo dq(30m8s
amobbdmdl, Hm3 30Mb o6 gosRbos oMmgdmmo bomImmagbs s@gdmma gstoaqdob Mgmgdfng

d99agddo.

L0bEMgLm BmbobdFMgdss asbgzomamMgdmmon sg0m 39Mgbgmadal BogM,*? HmBrob dobgogoms s
Lg-ob 75-g b Dy LaydFmabob dgadmgds meo babol @ob3gbol gozgomgde: 1. 83 bm@dsb dmazegh
L3-0b 74-9 3gbemab Il bobomo s dgbadsdnba, dgEmas YRmgdsdo mogal 3603369mmdal 30Mas3L;
2. bg-ob 75-5 bl g5685MmEgds ndmggs Ladmamygdsl, Gm3 ogn 0gbgb Im@nzdo sdgzgdae
dg(300m35© s 339mag030653ma. ImBsboma mGn dbxgmmdowsb, 393bGmdoom dgmeg domasbl:

»LoBoGmnmadMog dggagddn edggdnmo dgemds” dgadmgds sGssmbgdoma babosmabsl Bam-
dmoaqbogl. of 360d3bgmmaobns 30bLgbmm, MMA sGvsMbgdoma babnsmo goggdam wbos 0dbgl,
Mmame g dm@ogdo ©edgzgdamo Jgmds, obg LadsMmmgdmngn dgogagdol s®8dmbg s oMo
b360m3sbo dgemads, Hmdgmog dgbbmmgdal dgbadmgdmmdal gmmabbdmal.

LoBoMmmydfng dgmganddn dgiEEmds mogobmegem dgodmgds bgdol gsdmgmabsdwg 0gbgb
a5b6bmM30gmgdaemo. obgy o Fngmogemo LbmMgo dmE o330 sdzgdamo dgomdob as6356M@g-
3587, MHmIgmas 39603 950b e@gdob 30Dbnb godbgmal d98mbggzada(s, o6 0gbgds Loznmmmdals
boggmdzgmo.*® Bombgoogam, 98 8mbsbMgdob asbnsmgdobs, Bngzehbos, Bm3 dg(30m30b 50b0dbmma
Lobob oMmbgdmds 360d369mmgabos LadoMmzgmmb badmgomadm 3megdLbda.

MBOM oL 3Mb3M B gdmam, 3mz08sbm 3MbGFmomandabl. 396dmw, bz-al 75-g dqbmo obg-
LgdLb d98wgab: ,dg(EMAs YPmgdsdn sMbgdoma 360dzbgmmdabss [...], oM 30 ngo gofnggdolb owy-
dob gPmeaMon s dmegada Lagmdggma ogm®. Fqbmol Jabso@bnwsb godmdwmnbomy, dgadmgds
©030b33600m, HMI 3obmMbIYdgmBs 3os39ms amJds, BmB dg3Ems NRmydsdo gofnggdal owg-
dob gPmemgmn Lagmdggmn bos agmb. obe, GmB o6 5Mbgdmdegl gb Lagmdzgmo, 3060 aofn-
3900b 96 ogdos, Mag megab dbMog, 1339 g™l Gog@nb odswsbEnMgdgmos s gababb-
30390L 3oL dm@n3zd0 @sd3zgdmmoa dgEmBabogsb. Im@ngzdn @sd3zgdmmoa dgimBal @MmML, dofo
(300900 368 dbmEmE LdsMNMdHng NYREgdsdn, 5683y dmmasbow bgdal god8mgmgbadn o dob
bbgs BaM3mmagbs od3b 9b0dbyyem bs jombdyg. od(39, Jobgosgew smbndbaymabs, dmEozdo ©sa-
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39099 dg30m3obmab dodoGrmngdsedn, Mimgdsdn ©sd3zgdmma gimdol gobbomas 860d3bgmm-
30600, 30650086, LbmEgE m@Geboema Bnbmal Jobgmgzom dgazodmas 0dagzemn @b 33bol godm@e-
bo, G™I moommgmema 3mbiMg@memo dgdmbgazs (Lg-ob 75-g dqbemalb gobbamgalol), gemoggdals
Logggydggmals go6356@gd5L dma(zasb.

2.1.7. oemgdaemn dgoganlb sbsernbo

bgdmon gobbommma Jogom0mgdoesb basmmawm Robl, Hm3 JoMonmo 306mbdwmgdmmds dg3madanl
399@Dg bamdmabab, 8ob babggdl o3mb3Mg@qdl s g@ow LobEgds@ndgdmmb bral dsb. smbad-
byemo dgadmgds mo gmmboo ogmb godmbggmmo: 1. ab, ®m3 bodoMmmggmmdn o6 sGbgdmdlb babs-
dommmb dngf oagboemn 3Magd@ngzs, MmIgmag sMbgdomn dgemdol 3mbiMagGmm Labggdl
3693009680 bodsmommal baboo godmymagms; 2. JosGommo badmdsmadm 3mogdbob (ogmmob-
b3gds odmY30@gdgmo bodoMmggmmb badmdsmadm 3mwgdbn) 6m®m8qdol 390 gosDMgdabomgals
bogoMms mommgmmo gogd@ob 8ogbodsmyMaw Jmb3Fg@mm bmm8sdn gobgfms. msegal 8oz, dgad-
390, 439 LodommgdMago HBmaghmmds Jobmbom ngmb gobgomn s s30bomgal Lodem-
omobs s 3o6mbol sbsmmans go8moayqbgds, dogsd dg(30mdol babggdal egmaobsmaznl 3bnd3zbg-
m3560s, dobo 8333060 boboom ©s3mb3Mg@gds.

2.2. agegmanb bobaabn aaﬁaasnnb bbamdbﬂibdm Jm&adban

M30M39m Lo, asbgobomma bdqgds, GmImoms brgds ggcdsbool Ladmgsmadm 3mogdbob
boggmdggem by dg3emBob babggdol gemobogngszns. &

Der Irrtum im
Rechtsgeschaft

Der Inhaltsirrtum Der Erklarungsirrtum Der Eigenschaftsirrtum IDer Ub ermittlungsirrtu
(51191 a BGB) (§119L b BGB) (§ 119 II BGB) (5 120 BGB)

2.2.1. 30b6556b30 ©33390ma 35(30m3s (der Inhaltsirrtum)

dobosmbdo ed3qd4mo dgzemads dgodmgds gynbomgdam 0dbgl, Gmame bogbals 360d369-
mmdodo ©533989mn dg3em3s.*® bagbolb 860336gmmdols 356babdm3Mabal 33989 Jg3mBa®
babgbg 0d69ds, BMBrmob ML (3, 3060 (305ds MINsmmu LabyMzgmo mdngd@ob 860d36gmmdsdn.t’
3ogomomam, 30670 Yo nrmdlb s3&mImdaemal badnEogl. dob Jnshbos, HMA gb LadyMaga ImgMagds
3ol ba@gomom 3sbJsbsb, Joamed (30988 Mmdngd@ob 360d369mmdsdn, 30bsnwsb boyown Bngma Lbgs
BmBnb obgobmgabos gobzmmgbaoma.

3d9(300m30b 583390 30Mb oM3LoLM39mo Jgganlb Mmegz056 sbszomydmam gbogoMmgds bagdalb
30006930l 5bLb6s,* bbgs dgdmbgz3030 ngo dgmdab ¢dgzqdb. 6gdal gs8mdgmgba Lsgnme®
3063068 q00b Lbge sBML 560ggdl, 30y gb sMgLsGobomgol brgds 65R3969d0 s 8300 (3090
35603980l dobssmbdo.
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dobosmbdo dg(3m38s dgodmagds 339099 0dbgl, Hmeabs bodsmnmgdMmngn Bmagmommdab
3mbsbommg asM0ggdal mdogd@ob @edsbsbnsmgdgm mgobgdsl bbgs 360dg6gmmdsl 56nggdl,” Moy
magol 8bGong, dgodmgds asdmabs@mb ,gMmo bodygolb o6 3mbiMg@mmo ©sdsbsbosmgdgmo
»30bgdab aobbbgoggdmmo 8603369mmdalb doboggdsda”.”

dobssmbdo adggdmmoa dgemads gg@dsbmma bodsmmmon sMbgdoma babosmalb dgzomdes ©s
dm3y39ds 3qLodsdabo LadsMomgdmogo dggan — as60ggdol domommds.”" Boybgosgem 88abo,
06gdmdL dgdmbsgg39dn, HmmaLas Jombgoozsm LobyMggmo bgdob gsdmgmgbol sMambgdmdabe,
35603980l baBoonmgdngn dgogan o6 omagl. dsgsmomabsmgal gobgobomma gHo dgdmbgggs:’
g-b byMEs gyoms dgnmabogolb bomsdsdm mgomdgmnbsggdal domonsbo 3mmygdz0s. Bomsbosbmsb
3obyds dgbndbs, Hm3 go@Mnbsdn asdmygboemo nym bLbgswsbbgs 8sbgebgdals dgbabsbo ymon,
dgmmogsba(s, ghom-gMmn domasbo LEmM g dobo Lyy@gomal dgbedsdabo dmwgmadobscmzol nym
a0b3gmgbomo. @ domob0sdn 08 ndgeom Jgz0ms, Gm3 Jogmegbdo 6sdmgomown LobyMggma
3mmados 0d6dmms, ngows s0bodbymoa yyon. 3034390 mebdodmgztrmmem: gg-bs s asdynmzgmb
dmEob onm babyomdol bgymdgiMgmagds, bomggdds dgabdymmgl ombdy @oz0bmgdmmo
3omEdmmadebo,” Bog®ed g-3 omdzs 3g(30mas bogmab dobss@ldn. gMmma 8bcng, dgbademgdgmoas
3mEyq0sDg baydato, 853603 g 3gM dmombmgl gofnggdal dsmammdsl Bm@ymgdom @owmgdaemo
30603930l a03m, 306500086 0bazne@mMo ynzobs mogs@ gobmoen ©s gsdyomzgmol dogH o6
RobL aof339memo 8mgdgoqdals 3obbm@309mgds 93 3mobom.™ abdolb gombzs, dgmdmos o o6 ¢g-b
6bgdomn dg3manb babgbg 96bgdmdob dombgmegem, Hm3 gofnggdals dsmammds dmambmzmb? 53
Lagombmsb s 3o330Mgdom gobgobommma ag@mBsbgma am@ab@ol, dg@nbs 3s0gM3mezab™ LEsEos.

2.2.1.1. dobosmldo @ad39dmemn dgiomds, s6lgdomo dgiomdol bbgs bobggdmeb dodsma gdsdn

LEdGs gbgds bobyomdab bgmdg3Grmmadol ewgdabel aodynwggmol gemogdamadsl dgoc-
390l 808560, MM3moms(3 g9394o@3gmo gom@gdmos dynggmb asbndsm@mb 6ogmalb 6s3mn
(08 398mb3g35d0, o) Bogal bszmo bLogBomm 5g3b)." bGs@ns 8mozo3L 06@qMbgE LosgH (3930 wa-
©gdmmo babynmdal bymdgzMnmagdol badsGomagdmogo Hgammomgdol asbbomgsb. s38mo
35603 930b Imbsbomgms bgdab godmgmgbsl Bonbomseggdl n8a306 Bogd@L, Bmuabyaz 3ot ¢dey-
SmME 35603930L Mmbdogd@do (300909. Fgbadadabaw, 93@mMa bsgombl 3sbdsm@egl o3 3momboom wo
3oL aobobomogb 49635600L 39Gdm LedsGmomadn sMbgdmmo s®Lgdomon JgmBal Mo bsboom.”
830bmob, b gmmdlb Logzombdyg, Hmdmoms(z ngo 0bBgcbg@ 3o boynw sMsbaba@zgm bogmb dabo-
0@bdo omgdmmo 3560a9d0L 3mmbom 3sbbobdmgMasL.” s38mM0 gMMsbgmabogsb Joxbogh m@
dgdmbgggel: gomoagdol Lyommmdsl bogomalb mdngd@do s339d4emn dg(3mMBnb go8m™ s gomo-
3980b Lagommmdsl bogmob mg0bgdsdo @edgzgdemoa dg3mBol go8m.% bgsdl Jombgal, o s6bg-
domo dgemdob Mm3gemo bsby dgadmgds 3bgozgmmdsdo ogmb 8omgdmmo.?!

2.2.1.2. dobsomldn ad398mcmo dgzomdols bodosGomgdmogn dmbgds 3mb 6 gdwemn
dgdmbzg50bsb

33&™MM0 930006g3L M BmbabEGIsL: bygombob gomadmol dnbss@bdo sdzgdamo dgomdabe
©5 bogmab @30bgdsdo ©d390¢mo dgiEemal 3nmbom. mMogg 3smasbdy bggmmdl dab dog@
3Mb3O9&mo© dm@obam ogomomgddn s asbbabmgMeglh dgbodsdal badsmmmgdfng dgogal.
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2.2.1.2.1. bogomolb mdogydddo dgiomdst?

bogmalb mdogd@dn dgmBsl 93@mEn m sbdgd@dn gobobomsosgl: dgmogzebgds s 0dgomzgbgdom
533900 dg(30m3s; Fgmo30bgds s dbg3qmmdada 50damgdol 303m ©ed3qdmmo Jg3mas.

2.2.1.2.1.1. d 9535B 935 o 08 gm 369300 ©05d398mcmo dgzomdo

33&™Mab ImbobOgdom, astngqgdob mdngdddo @ed3z9dmma dg(30mds 56 0dbgds LadsMmmgdogzn
dgwgagdalb 8dmbyg, oy gaMogqgdal dmbsbomyg megabo 08g0mgbgdol aodm @dzgdlb dobssmbdon
39(300m8sb.% gb s60b Igdmbggge, Hmogbsz dgomegsabgds ab@gmbg@ ol badnsmagdoom Rsdmysmndg-
dmos bEnmymgomam, bmemm 306 Ibmmmm 0390m3690L, Gm3 agoal LobyGzgm Bogob.
©539m86b3gdom 838™ML, bows 0gn WPomgdl, HmI gomnggdal 8mboborgl Mbros Lzmbms
3060a3980L mdogd@ob dgbobgd,* Gob asdmz LoBsMmmgdMogn Jgogan o6 agds. Foaced o3
3563568 gdom dgbadmygdgmoas gobznmammgl gobbbgaggdmmo 8mbabmgds. 39Mdma, 83 bsgombby
b gmmds ndmggs badmemgdsls, 3333560 boboom o39335mag030MHM® dgdmbggzqd0. mnmmagemn
dg(3m30m @ogdymn 3oc0aqdal MM, BmEqbss 3oMo (30905 30l Jabssmbdn, bgdmo dm@sbama
3563568930l dobgmgzom, dgadmads ymggmo domgsebol Dg8mambodbymmsb gongoggds. dgmgaswm,
03963905 35608980l Lazommmdal Lo gombo s Babs 3msbby nbgsl LadsmmgdMnzn BHmage-
omdal 8mbsBoemal (88 dgdmbggzedo dgowggmoab) bobponbgmomdalb bsgomba. degsmoms: ©-3
0400d §obdoM0, gambs, Mm3 53 gobJomb Lodmama(z b sbemes, o363 yow3zolb d93wga dwdm-
shobs, M3 gbodmamm gsbjemn agm. 3n3y3go 3MbiMg@&mm dgdmbaggeb: o) @-b byGs babyn-
©mdob bgmdgg@mmagdol ©owgds gsbdsmdg; 8) -3 dgebmmms Bmgomgmdsba, Mo ggobmgds
3096dm bLodoMmmgdfngn bmM3gdom dyneggmb; mMogg 3G0dgcondn admgss 0dab 3§ 30(3900L
Lododl, MM onm gotoggds. dgbsdadobsw, 8nobo dmbabamy asbrs gs8ynEzgmmsb gMme® ©.
bobynmdab bymdgg@nmgdol ewgdol dgdwmaa, dgomzqmads smdmaRnbs, ®m3 gsbjeml Ladmagman
06 Im3yzgdmEs ©d 83mnbEm3s bogmab godmggms.® dgagodmas dobss@lbdo @sdgzgdamemo dg3m3ob
dobgoegem, dyomzgmb Rsdmgemmgem gofnggdalb dsmnmow (36mdal dmmbmgbol Mg3magds?
63139680 0gbgds bmmme ob, Hm3 dob 1bos aogmzgemalbobgdnbs, Hm3 yzgme 5obJeMb o6
355hRB0s Ladmygmo ©s M3 Gobgama abgmo Loboms(z ngowgds, Hm3gmog Bbmemme byMal Imge-
mgmoal SbEMmgdL s oGs Badmal.

030l gomgomabbobgdom, Gm8 Dgdmo Rzgbo Bbxgmmds Rzgbbogg bomgge8mab Baobssmdmgamdsadn
o6 3m3009L, 3063568930l bobom gobzobomaogm 3093 9o dogomomb: 3-8 om IMHmdal bgem-
dg30nmgds g6, Joaed bgmdmBgcnl d93ga babs, Gm3 ¢bws dggbEmmagdabs dbmmmm bg-
0b3mob mggmgds-Imgamgmdabo. goMngqdol o©gdsdwyg ngo omB3MEydamo ogm dGmBob bg-
dg30mgdob d06soGbdn s gambs, Hm3 ©s060365dmms s&d bgnbzmo, sMsdgm 0nabBow. dob
mog0bmogem Mbos gbobs, oy Modg 00bb3gdmms,* 306500056 sdbagddgdmals Boge dgmsgsbgds
Lodommmal bm&mBgdal o (3300 nym aobbm (30gmadama. dob LyyMs Dgnbzomo ogboddgdabs oo
30639039 99(393&568L gomgm®mBs dgbsedsdabo bgmdgzMmgds. 8 dgdmbzgzsdo, 360d36gmmm-
3060 g303g0@zggmab Bogc as3gomgdamo dgmagabgds, Hmmgbsz ngo Modglb yowab, osomgdgmos
bBabEow gobobodmzMmb Laabolb dabssmbn, Moms mogo@seb ndbglb sz0mgdmmaoa 83g3060 Lodom-

omgdMogo dgogao.
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2.2.1.2.1.2. 3 go5358 9ds o dbgrozgermdsdo sdomgdols godm wsed3989emn dgiomds

83@™M0 JgmEg bogoombow gobobamagl dgmegebgdol Rod@b, Mmogbs gedowggma dyowmazgmb
0b@qMbg@al Lodnemgdoo LmegzsbmdL 3o 339mm Bogmb, o33 Jgmozobgds 3obbbgeggdmmo bs-
bobos. 8yoggmob 8ng® gomgzemalbbobgdamo mbos agmb gobsgon mdngd@ob dobssmbn.?” sg@mmob
sBom, 03 god@Lb dgbedadobn LodsMmmgdMozn dgmgao Mbwms Im3y3qlL,® 306500006 Jgmegsebgdals
80bmmgds mogem sMab Bsgmal 8dmby.

53 ImbodMgdabmsb s 3ogdatgdom, 4obbbgsggdmma 3mbazos g30d3L. bgdmo smbadbeyma dof-
390 d93mbggzob gobbomgabsl (dgmegsbgdal dombgosgew dgnwmggmabsmgal Babo Db o dobsstbab
350DM 980l gomEgdmemgds?’), brgdmms Ladsmomgdngo dgmganl Mammgdgmymaezs. dgbodsedabaw,
0b3ob gombgs, o) dgbedsdabo dgoganl nmbgszol LyMzomom @ewgdamma gaMoaqds dbmmme dofals
03geb 93yomgds s LadsMmmmygdngn dgmgan o6 Im3yzgds, Me@m3 o6 brs Rsomgammml 3ocab
3096 039Dy 9YMbMbom omgdmm aofmnaqds dgdmmegabgds, MHmdmal badsmommgdmago dgwogan
Abmmme 0dom gobnbsdmgMgds, Mm3 8bsmgd dbgoggmmdadn 56 onmm gbs o) ob gog@n?

2.2.1.2.2. bogomol 030b935d0 dg300m3s

83@mE0 356306 B)o3b dgmeg dgdmbgggels, Hmmabag Lobgbgs megem bogmob mgabgdsda sdsg-
o dg(30m38s 80bo dobssmbob 6gdal godmgmabal babnbssmBogam assbdMgdam. bagmals mgabgdes
mog0b b3, bmgowo (365800 8 LagnMmgdl ©s3MbiMg@gdsl, Mo bodnsda d93wgan Labom
a3b30900: gobbobomggmo LanbGgFMgbmes dgdmbggss, Mmegbe 30Ma (305ds oMo bogmal babgm-
3090, 56539@ 3g(300mB8al smbBgMammds ggh aos3bmdogms, 396 dgogsbs Locmsbsome.”

838MML 3gmabbdgdom 08 3nmbom, Mmd 03 dogsmomoal bogdggmbyg Lobgbg 0dbgds s@bgdoma
3dg3em3ab meo dgdmbgggzol dgbadadnbo bodmsns: dgiEmads dobss@blbs ©s bogmal mgzabgdsdo.
96 om0 3bE03, bamsbsme 396 5(36mdagMgdl dg30m80b smbgMammdal dgmgase domgdayem dgogal
s 3gmg 3bMng, (30985 60gmob m30bgdedn, 30650056 b3 dgdmbggzedn gMmn, 3oM33gmmo @S-

mo(z 30, 3mb3Mgdmm bogob bbgs Lobol gubd09dL M3oMas3L. ofgwsb godmdwnbaty, Loob@g-
gbms 308bggmmo o3 gymboo.

2.2.1.2.3. Jobssmbdo 58 398mmn dgi30m8olb 30bbb303935 603000L 0530L93580°" 05d 398mmn
dgmdobsgsb

Lo gombal gobbomgsl sg06ygdm 038 mMal dogM ImBsbaema dogsmaomoo: gatnggdal dmbsbo-
g3 (65LynEmdal bgmdg3Mmgdsdo — 3ynggmds) 396 dgogabs gomngqdob mdogd@n s dgbads-
dobo, dobo ombgFmobal omdss dgmds. 3GmMdmgds 0339mgds 3ol Lodstmmgdog dgogado.
33@™MM0 38 bogombl bgoagh meo gmmbom: o 8ynwggmBs bogmo somm ©d amsbbdwms dgmsge-
Bgdgm mgzgm@b, bobgbg 0gbgds bagmal mgabgdsda @edzqdemmo dg3mds, Hm3gmag ggcdsbaals
Lodmgomadm 3mwgdLob 119-g9 3oMmegMagal 8gmeg bobomoaom 960l dmbgbmoggdama. Mo dggbgds
dgmg dgdobgggel, 869y Jobssmbdo edggdmm dg3mBsl, ngo babgbg 0gbgds, oy 3ot dgmsb
13398L Lomabsme dgmegzebgdamn mygmE 0l donbgosegsm.™
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33@mMal doge dm@oboma dogomamal dabgogom, asbgabomma asbbbgeggdama dsgomama,
Mm8mob Jobgogomss gndbxgmgdo, o) Medwgbow dsMmgdamam dgodmgds dobssmbdn sdggdae
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DROM oMM babosmabss, bz-ob 74-g Igbmon Mganmomgdse dgdmbgggadoa,
dg(300m85 3mb3MgE Mmoo mz0Lgdgdol gobbgol Logsbos.

FobGMos ., dgbogomoa LodoMmmggmmb Ladmgsmagm LodsMomolb bdmaswm
6obomdn, 358m3(393mmmds ,badsmmama®, 2000, mdamabo, 372.

bmodg 3., sbgmgeosbo b., gobG Moo m., xmMdgbadg b., LajoBmggmmb bo-
3mgdomogm 3megdbolb 3m8gb@sma, bogbo doMmggmo, Ladmdomadm 3mmgdbob
Dmgon ©gdgmgdabo, 35dmd(398mmds ,LadsGmama®, 1999, mdomabo, 229.
dgo0. Neoggg.

Lo®Y3s »PBoEPYMMES* L3g0omNMaE sMss Imbbgbngdamo, 30bsnEsb gobabo-
mgds dgsmme oMol mgabgdsdo dg3mdnl gad@o.

Bohogs b., 3mmbmgbgdobs s dmmbmgbal baggndgmadal 3mb uMgbs0s, ggHm-
3mo s dgesmgdomo LadsMmmal 0bb@o@nE0b 3odm3(398mmds, mdamabo,
2011, 90-91 o dg8amdo; ab.: sbggyg, 0dsg, 105 ©s dg3mamao.
demogmodgomo b., Jmbgdob Lsgmommgdsdo goma(398nb bgmadgiMmmadoms bo-
omonmgdmngn dmbgds, ao8md398mmds ,89M0wnsbo”, mdamobo 2010, 207.
0439, 223, 3563568 9ds, Mmdmoal dabgogomss hydgds asbbbgegogds yggme
bbgs Lobab bymdg 3O mmgdobagsb, 30bsnwsb Bydgdolb @MmL dbsmgms Jmbgds
033933 (0DMEgdse-3(300093s), bmmm Jogomomsm, 3330l @Mmb, bbgs-
™35 3bmmmme 60gmgdal Lobomss, org Bo 0g3s bws, gb bogmgdo dgmabbdgdals
Logydggmb BomBmomagbl; 38sbmab, o o6 Bogdglb Lamdomo ggemal bbgs-
©abbgs gomyBob gogmady (Bsgsmoma, 500 533 mmsmalb asoggames 500
Joorgm momdy).

o) m30bgdsdn Ig(3mBsbdgs bamdamn, 85d0nb gomgamalbbobgdamm mbos 0dbgl
50530560b Mmommgnmo mgabgds, 0dbgds gb megebasbmds, dMammds, dob-
b0b3dg gdemnobmds s 5.9. dgbadadabse, Mommgds 0dab 4o 33935, 019 HmEOl
Mbs 0gbgl bogmn LadsMmommal bmmBgdal ozgom Rmdgdolb bymdgzGmmg-
30sb godmmbmgomoa (Bmdgdal aogddgds ©obohydMgdmmob Mdsn®mmdal
a0dm, bz-ob dgbemo 529-g 3nbmo s gohydgdymo bogmal gsdmmbmgs bg-ob
530-g dgbemn). s@s3056930 bdoMom Medwgbndg smgmmo bgmoa (3bmgMmmadgb
9@ ©5 M3bsbosMn (3bmgMgdal dmeam g8e3dg MRbogdsm gHm3sbgmal
3080600 30633970 Bmmbmgbgdo, HmImal sGIgbEHmgdsy bdom dgdmbgg-
3530 38 YHN0gHmdab EsLENMdom dmegMmgds (456Jmmbabgds, babadsm-
ommdn Rogoemo s bbg.). 8dgoeb go8m3mnbamg, 0bdob Jombgs: o bmangHon
500530560 bobadmongn mababosto (3bmgMgdol d93ga sdmahgbl, Hm3
3gmmg 5©3056L 03a 3560 babosma 5g3L, Mm3 8ol Bndsma Mo mMmmdal 0hgbl
(630605 LabodsMmmmmmadn bLomgabm LadsGommgdfogn ©sggdn, Mmmgbag 8m-
Lomhgemg dbamg magol Lomhgmlb Lbgssabbgs dmMam® god@mdfog gotig-
8mgdgddg v31dbgdL s Fom0mgdl dmbabsomdmgan bsmalb dogm ol Jo-
o6 ao8mgmgbom NBsm@mmdady, HmIgmbai (Mdsymmdab god@L)
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49

50

51

52

53

54

55

56

57

58

59

60

61

62

63

64

LabadsMmmmm FoMmamos RBoJ@MdMng asmgdmgdo o6 doowgdl, dogad
dg0dmgds go0mzmabbobmb, Mmam&(3 @agolb BomImImdal 8nbgbn), Hmgm
1bs Fmobgmbmb 5©s30563s 3MbGMa3g6@G 0L JoMsw m3z0bgdgddn dmgmg
3509330 35633935 ©d 080b gosbamadgds, M3 3mbEMS396@0 3ol dodstm
MBoPMmdIL o6 g58maBgbb? 58sbmeb ogdgh, Hm3 gnbsowsb bz-ob 75-g
3gbmo 3mb@Ma3gb6@nb 30Hmzbgdsdo dg(30m3ol Bod@dg LodMmL, Ibmeme
53 3bMngss godsmmmgdamo Rydgdolb 0bbEoGn@ol domganmomgdgmo
6m®3ob 53 gMomdo gsbbomgal bsgzombo.

FobG oo ., dgbogomo LogoBmggmmb Ladmgomagm LadsGmmolb dmaswe
6obomdn, 458m3(393mmds ,badsmmama®, 2000, mdomoabo, 372.

54 9339 (3o 39 89b6boemgal ;mgdss hdgdol bgmadggmmgdoms ©s dg3omdom
»3MbGM33gb@0lL 30Mmzbgdsdn” ©aEgdymo aoMnggdal LadsMmmgdMago
dg0093930b 3mb3nMgbzns, Ma(3 9bg3g, dgaodmosm abomma: Ashags b., ,dmo-
bmgbgdobs o dmmbmgbol Logndgmgdal 3mbynmgbzns®, 90-110 (msgo VI).
2010 Bemolb 14 0gbobo, bagdsmamggmmb bgbsgbo LabsdsGommlb gs6Rnbgds
Nesls-385-358-2010.

Loboadsmmmma sbggg, dogmoms bg-ob 530-g Igbmdy, HmBmol dobgogomss,
©593d393gmos hydgdol bgmdg3@mmgdal dmdms, oy obshyMgdmmo sdom
3dndg damdsmgmdada s@mdmAbogds, bmemm gobsnwsb dm3sbygbgl dbmemme
gm0 bagbmgmgdgmo spaomo 3mbes, Labsds@mmmad dnohbos 5embodbye
6oboemdn bamhgmo Mbagydgmmeo.

Lobodommmmad 533356 Bog@dg godmbo@e Lo ggmamo 3mDa(30s ©s 50badbs,
08 dmbamhgmgd ogmes Andgdol bymdggnmmgdol gogm®mdgdol dgbsabgd,
3oL o6 LyMs bbgs babob bgmdg 3GMmgdol owgds, Bobssmdwga dgdmbgg-
3530 dogmomgdes 5dols dgbobgd.

396gbgmady @., 39Hdm Ladammmol Hdmgswgbo Lobdgdnmo (3698980, 330.
FobG oo ., dgbogomo LogoBmggmmb Ladmgomagm LadsGmmolb dmaswe
6obomdn, 353m3(398mmds ,Ladsmmama®, 2000, mdomoboa, 372-373.

ob.: 39Mgbgmoady ., 3gMdm Ladsmommal bmasmgbo LabEgdnma (3693930,
327, ,.error in substantia”.

0dgg, 327.

bmodg 3., sbgmgeosbo b., gobG s m., xm@Mdgbadg b., LojoGmggmmb bo-
dmgomagm gmegdbolb 3m3gb@smo, bogba doMggma, badmgomadm 3mogdbolb bm-
3900 ©gdmgdsobo, 3o8md(3g3mmds ,badaGmama®, 1999, mdomaba, 229-230.
dgo0. 0439, 230 - 538 ™m0 Ho0mgdl M 3mbzMHg@ e dsgamomndy. 3oMggmo
3omgabo bydogd@ Mo BmmBomss dgznmygdal Logmdzgmo, 30bs0wsb, ob mgo-
bgds, M3 399ama bogmb 56 smdmahbrs, dbmmme 3mbiMg@nmoa dofobo-
30bos goMy3gqmo 360d36gmmdals 3gmbyg (3g(360gM0 d¢dsgabomgal 3yno®™
306g3m, Ma(3 Bogamoma, dgodmgds bogmoal d08s6o ©ods8gdom 068 gHgll
656m3ImMImMd@gL); bemmm, mdogd@ o gmmdss, Hmegbay 3oMo mdGmb bazg-
moE Y4oEnmmdlb L3omgbdh (mdHm s L3nmgbdo Mmommgymo 3oMobamgals
aobbbgogmgds gHmBobgmnbogsb s dsm dmmab, ombosz LadsdMm gobdoa,
56 g93mygbgdol dgbadmygdmmdada, 360d3bgmmgaba Lbgomdas).

gmdabadg o., Ladmgomadm LadaGmama, |, Bmaswo 6sbomoa, mdomobo, 2001,
292.

FobG oo ., dgbogomo LojoGmggmmb Ladmgomagm LadsGmmolb dmaswe
6obomdn, 458m3(393mmds ,badsmama®, 2000, mdoemobo, 373.

ob.: 39Mgbgmoady ., 3gMdm Ladsmommal bmasmgbo LabEgdnma (3693930,
332-333.

bmodg 3., sbgmgeosbo b., gobG s ., xmMdgbadg L., LojoGmggmmb bo-
dmgomagm 3megdLolb 3m3gb@emo, bogbo doMggmoa, bLadmdsmadm 3mmgdbol
Dmgon ©gdgmgdsbo, 3odmd(398mmds ,LadsGmama®, 1999, mdomabo, 232.
dgo. Brox H., Walker W.-D., Allgemeiner Teil des BGB, Verlag Vahlen, Koln,
2009, 182: dg(300m38s gofnagdsdn, Gm3gmo(z @oygmBomos dg30mdol mamb bo-
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65

66

67

68

69

82

83

84

85

bg: dgemBs dobsombdo; dgemds gob3smBgdsdo; dgmds mgabgdsdo;
dg(30mBs go@a(3985do.

dgo. Erman W., Biirgerliches Gesetzbuch, Handkommentar, 12. Auflage, Band 1,
Schmidt (Otto), Koln, 284.

Der Bedeutungsirrtum.

2396356 Lodmgomadm LadsMmardn Joboombdn sdggdem g(3mIsl 3ggns
— der Inhaltsirrtum, 853658 bmM30b 35635689530 Bomnmgdes as3gogdamo,
08 dobosmbdn @adggdemo dgzemas sbggy, 5bodbam ndbgl, Hmam s der
Bedeutungsirrtum. jomorgmom dobo 3oMoadnmo momadsbo o6 admggs badms-
mgdab, Hm3 gfo 3mbiMg@mm boBygzedn 8mbroglb dg3emB8al s3g3560 Labal
206bobrgMo. die Bedeutung g 93s6mem 96sbg 860d369mmmdal 60dbagh s gnbo-
0b 360d36gmmdsedn ©s339dmmo Jgamds JoMmormm 9bsb o6 Jggggghgds,
8030R60g oMo gdmmac, 3gM3sb5mo Imbabmgds Bgmamadbs, Mmamms — bag-
60l 8603369mmdab gobbabrmgmabal sdggdmmo dgzmas. babgmab sdagzsma
BmEIPmomgdabsl gogomgomobboby gomoggdolb mdogd@olb 360d36gmmds,
Hmgbsg aomzzgnm bogobdy, sb gom339mmo J85mgd0b JgbHmmagdsbdy ogds
080. 5JgEsb go8mdmnbamyg, Rsdmgaysmndg bgdmm dmygoboema dmbadbmgdes.

Jdgo. Schulze R. (Schriftleitung), BGB, Handkommentar, 6. Auflage, Verlag No-
mos, Deutschland, 2009 97.

Tonner K., Willingmann A., Tamm M., Vertragsrecht, Kommentar, Verlag Luchterhand
(Hermann), Koln, 2010, 64.

0d3g, 64: .....einem Wort oder einem Zeichen eine falsche Bedeutung beimisst™.

ob.: §123 BGB.

dgog. ,.Die Pflicht des Verkédufers zur Aufklarung tiber Mangel der Sache beim
Kauf via Internet”, Privatdozentin, Dr. Bettina Heiderhoff, Betriebs Berater, Verlag
Recht und Wirtschaft Frankfurt, Fundstelle: BB 2005, 2533-2538, Rechechieren
unter juris/Das Rechtsportal/Beitrag;\, 2005, 7.

gm0 3bGog, bogomal s Jgmerg 8bGng, dgbadsdabo sbsbman®mgdal goma3gds,
ob.: §433. BGB.

585bm0b, dgbadmygdgmos gofnggds ImEymgdom ©somL Mdmddgomdal
dg8mbgggeda(s, 3038 3085Rbos, HmMI dm@sboema Bogsmoma s8g3560 Labab
Laomm aoMoggdoms Mogl o aobg3mmgbgds, 3absowsb dgnwggmn o6 oym
39mEgdmo 5gbbbs, M3 gobsyowo bogmo bmmme ygmo oym ©s oM ol
3Mmgd oo, Goz Bobdy gbo@s. 8ol 8nshbrs, H™3 -b LEMMgE ymomal yowgs
ba@ws, goggom 0dobomgal, Hm3 Lbgs Bogmo dggmmms, Mo megoboegsw
as8ynggmoal 3m33989b(300L Lznmmgds.

,,Die Pflicht des Verkéufers zur Aufklarung tiber Mangel der Sache beim Kauf via
Internet”, Privatdozentin, Dr. Bettina H., Betriebs Berater, Verlag Recht und Wirtschaft
Frankfurt, Fundstelle: BB 2005, 2533-2538, Rechechieren unter juris/Das
Rechtsportal/Beitrag;\, 2005, 7.

ob.: 0gdgg.
0d3g, Anfechtung nach §119 BGB wegen Inhaltsirrtums oder Eigenschaftsirrtums, 7.

0339, 7-

039, Anfechtung bei Irrtum tber die Kaufsache.

0d39, Anfechtung bei Irrtum tiber die Eigenschaft der Kaufsache.

0439, 7-8; 53&™M0 qm0mgdlL badsmomgdng dgmgagddg s bamdHmdlb mMngg
bobob 3g30m30L PA@gEHMT0doMmmgdabs s oo ©obedggdmdady babyoom-
30l bgmdg3emmgdobsb.

Bogonl go8mygbgdal d0bssmbdo sdggdmmo dg3mBs.

0339, 7-

0d39, --da der Kaufer seinen Irrtum hitte erkennen miissen.”

doqgbgosegom 08abs, Mm3 Labgbdg agodab bgMomBsbo dgm3al god@o,
dsgomomo Im@sbomos gofnggdol bagommmdol bogombol gowsgmabsmgals
Bom8mImdomo 3Gmdmgdal sbobbbgmow. bbgs Fogsmomal dg8mbggzada
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86

87

dgodmgdmes Labgby agdmbmes dgzfom gomaqmgdmmoa babosmal badsm-
OmgdMogo MHnngmmnmds, MmImalb dmbgbmnggdsg o3 ghm, 3mbimgdmm
3Mmdmgdals Ibmmme 56 dmo(39309.

bgmob mbg@s magalb dbGog, Imbsbomg Bbsmal Bog® bgdolb gsdmgmagbols
LG NMYdsS.

Bettina H., ix. sqolio '76; ,,Wenn das Angebot so formuliert ist, dass bei objektiver
Betrachtung angenommen werden muss”.

8 0d39, 53@™M0 gan;mgdl: So trotz Identititslaiud und Extremabweichung auch Tiedtke/

89

90

91

92

93

9%

95

96

97

98

99

100

101

Schmitt, JZ2004, 1092, 1094 f. mit Darstellung des Meinungsstands.

dgndmgds boGygs — gommgdmmads of o6 aodmeagl dgbs@ygobn, gobsnwsb
356mbo 3ol 333350 dmmbmgbsls o6 1ygbgdl. oMo magabyygsmoas bgdolb go-
8mgmgbobalb s mogom Jgmdmos Bonmmb gomabyzg@omgds ©s goszgomb
6B gg560 bbgoabbgs bLabob gomngqgdsby. 3gmeg bodygom smbndbmmal asb-
306 gds dgndmyds dmboglb — DnbBo Jobosmbal gosdmgdal smzomgdmmdoo,
a3 Bgdo DM0m 0gb@mHos bgdmo 8m@obomoa sgsmamobomgals, gnbsnsb
oomgmmob dg8mbgggzedn medsmszn azodglb dbmmme sMEsdpas® Lbadsm-
omgd6og dgegady-

Bettina H., sqolio '76, (der Kéaufer nicht die Art der Sache, sondern nur die
Beschreibung eines Fehlers verkannt hat).

60gonl mg0bgds Jogbo@oggds 98 dgdmbgggel, dmasmsm, 3g(3m3ab sdazsM0
Lobg agM3s6mo Mo gMoGNMnEsb gsdmmsmadbomn dogdglb mgabgdsda
©53398mmo 3g30m30bogsb s 8ol ggMBsbymaw 3dgns — Eigeschaftsirrtum.
Lomsbome gmagobgdamo — 53 bogyzom gobosmgd s3@mEal bosbMggl
(0d39, 7), bowas(z 0go sdagem dgdmbggzal d0bssmbdo sdzgdamo Jgi3em8al
Loboom 8 339m0g0(30098L s go63sMEo3L, MM 5mbadbmmal gabbm®30gmgds
dgndmyds Bbmmme 35306, HmEgbag magmEnbab bogmal bsgmo bamsbsome,
@oo@ 0ym bam3mmagboemo (,,Ein Mangel offen gelegt wird, und der Kéufer die
Offerte trotzdem annimmt”). bamobsme Booggbs 3o, magolb dbog, 60dbsgl
08356 8mgd3gmgdsb, Hmegbsz mBgHgb@o bngomal bagmb & Bomaglh. dgbode-
8obo, o) dgoeggmo bogomb 3506(3 0gowal Labgbdy o6 0dbgds bagmal mgo-
bgdsdo adzgdmo Jg3mB8s, 30bsnwsb b dggdmm 6o gmal bomgs s gofa-
3930b ©ogdsdmg dobo gosbdmgds.

58 dgdmbgggedo Logmdamns bogomdMmogem bogmob 8dmbg bogmby.
300639 1bws 3odmaMozbmb dmEygdom ©ogdmo asmoagds, 3065006
Lobgbg s6ss 0G0l Ly@gomo MInsmme 3mBymgdob gbom gogomb bagdm-
Bgmo, 3ol mogo 393b gozgMama doMmgmal godg, Mwash dgoezgmobsmgal
030 dg&om LabyMmggmo aobglb s Mg JmsgeMmos ngo > domogh, s oM(3
M8mJdgome Sbmm30gmgdl 3ol 8mgamgmdgdl. ngo ¢3393L, ®mA3 domb dgad-
mgds LEmMgE 8333560 babom LML bogmal yowgo.

56 3Jmbos goobMgdamo bogmal gbdzngdo.

dgo. § 119 Abs. 1,1 BGB: ,.Bei der Abgabe einer Willenserkldrung tiber deren
Inhalt im Irrtume war”.

Jdgo. Musielak H.-J., Grundkurs BGB, 8. Auflage, Verlag C.H. Beck, Miinchen,
2003, 151.

3m@obon dogomomal 86033bgmmdals BamBmomagbos 39M3s6nal Ladmds-
madm gmEgdbob 119-g 3s@mogmaggal 3oMggmo babomal mgsmbammong Bomdm-
Bgbs s Jgbododabaw, o gbomdmmd badommmgdmog dgmgagddyg, HmBgmacs
53 398mbg93530 gotnggdsl o gsshbns, 30bsnwab babgbgs: 3g(3m3s 8m@ngdo
(Motivirrtum). a9®356mm 0n®obdMnogb(30580, ImB0gd0 sdggdama dgzmds
a0bobomgds, 3nbssmbdn odggdmmo dg3mnl gMHomdn, Mo dgbedadabow,
a0bbbgoggdmm LodsMmmydng dggagdb BomImdmal.

unbeachtlicher Motivirrtum; Sead. Zweigert K., Kotz H., Einfithrung in die
Rechtsvergleichung, 3. Auflage, Tubingen, 2009, 409 ©s 358am3o.
,,Erklarungsakt”.

,.Kalkulationsirrtum™.
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109

110
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12

13

14

15

116
17

18

119

120

121

296M3obmmo bo@ygs — kalkulieren.

Jdgo. dogsmomaw, Kramer E.A., Rebmann K., Siacker F.J., Rixecker R., Miinchener
Kommentar, Burgerliches Gesetzbuch, Allgemeiner Teil, 4. Auflage, Verlag C.H.
Beck, Miinchen, 2001, Miinchener Kommentar, Buirgerliches Gesetzbuch, Allgemeiner
Teil, 4. Auflage, Verlag C.H. Beck, Miinchen, 2001, 1107.

ob.: oggg, 1107.

bbgs Lo gombos, o9 5m0badbmma dg(3emB8s, Ma8gbowm 860dgbgmmdals 5bnggdl
2500930l doseado dgbgmab. o ngo sEaombggg godmbbmmgdal bodgyemadsl
0dmggs, 35d0b Lobgbg 0dbgds BgHomBdsbo dg(30m8olb Bsgsmomo. Bogsd,
Dg9mon Bm@oboemn dsgamomom d0brs dgggbm dbmmme 08 dgdmbgggel, Mm-
©gbag gfmo Labggbo 60dbal, Mobgal 88 ogsmomoEsb godmBwabamy, sbm-
33960l (33momgds, s@bgdomon dgemBal babosmb s@emgdl.
Bundesgerichtsof. BGH, Beschluss vom 5. 6. 2008 — V ZB 150/07; LG Luneburg;
(Lexetius.com/2008,1516).

,[...] in bewusster Unkenntnis [...]”.

Jdgo. Kramer E.A., Rebmann K., Sicker F.J., Rixecker R., Miinchener Kommentar,
Biirgerliches Gesetzbuch, Allgemeiner Teil, 4. Auflage, Verlag C.H. Beck, Miinchen,
2001, Miinchener Kommentar, Biirgerliches Gesetzbuch, Allgemeiner Teil, 4. Auflage,
Verlag C.H. Beck, Miinchen, 2001, 1107.

ogdgg, 1107-1108.

56 0gyemabbdgds dm@ymgdom ©o@gdnmo gomoggds, dsgomomo gudbgds
d930bg939L, BmEgbsa 30Mb byMos 3gosebbdgdmmon dgoganb ewamBs, dsa®sd
Jg(33m0emo dggan dombgosegsm aobbbgaggdmmo babosmabs, s38syma3nmgdl 8sb.
Jdgoc. Kramer E.A., Rebmann K., Sicker F.J., Rixecker R., Miinchener Kommentar,
Birgerliches Gesetzbuch, Allgemeiner Teil, 4. Auflage, Verlag C.H. Beck, Miinchen,
2001, Miinchener Kommentar, Biirgerliches Gesetzbuch, Allgemeiner Teil, 4. Auflage,
Verlag C.H. Beck, Miinchen, 2001, 1108.

dgo. ogdgg, 1107; dob@mmas m., dgbogoma Lagdo@mggmmb Lodmdsmagm
bodammmal bmgow bsbomadn, 458m3(398emmds ,badsmmama*, 2000, mdoeabo,
370, dmadyg dgbomomb, bagdsmmggmmb badmdomadm 3mmgdbo 3m3gb@ota,
Bogbo |, 224.

3oMamgmob gogmgds dgodmgds bg-ob 73-g 8qbmal ,0" §3931bd8 006, baa(s
3>6bgdomn dg(3m3ab babgo nmgmads gotnggds, HmIgmocs 3oMBs bLbgs gomo-
2930b bo33emom @am Babo 6330l Lobnbssm3mgame.

Kramer E.A., Rebmann K., Sicker F.J., Rixecker R., Miinchener Kommentar,
Birgerliches Gesetzbuch, Allgemeiner Teil, 4. Auflage, Verlag C.H. Beck, Miinchen,
2001, 1108-110.

Kramer E.A., Rebmann K., Sicker F.J., Rixecker R., Miinchener Kommentar,
Birgerliches Gesetzbuch, Allgemeiner Teil, 4. Auflage, Verlag C.H. Beck, Miinchen,
2001, - ,Eine Urkunde ungelesen unterfertigt wird, wobei sich der Erjkaerende aber
konkrete Vorstellungen vom Inhalt der Urkunde macht”.

dgo0. nggg, 1109.

,,Uberhoren™.

Kramer E.A., Rebmann K., Sicker F.J., Rixecker R., Miinchener Kommentar,
Birgerliches Gesetzbuch, Allgemeiner Teil, 4. Auflage, Verlag C.H. Beck, Miinchen,
2001, 1109. avtors miTiTeba aqvs gakeTebuli gamoyenebul literaturaze — Medicus,
Buergerliches Recht, 18. Auflage, 1999, Radnummer 132a.

dgo. dsgomomom, 3gMgbgmadyg ©., 3g®dm LadsGmmoalb Mbmaswgbo
Lob@gdm&o (3693930, 330; Kereselidze D., Der Allgemeine Teil des Georgischen
Zivilgesetzbuches von 1997, Eine rechtsvergleichende Untersuchung, Saarbriicker
Studien zum Privat- und Wirtschaftsrecht, Europdischer Verlag der Wissenschaften,
Peter Lang, Frankfurt am Main, 1997, 253.

0g30-

Brox H., Walker W.-D., Allgemeiner Teil des BGB, Verlag Vahlen, Ko6ln, 2009, 182;
,Ein Irrtum tiber Eigenschaft einer Person oder einer Sache”.
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132
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142
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144

145

146

147

Vertrauengswiirdigkeit. das Vertrauen _ ndoba vinmes mimarT, xolo die Wiirdigkeit
= 0Mbgds, oMLgMmMMdY; 5dgseb god3m3nbafy, 3mamadby gb Logygs, Mm-
am@3 bmds 3oMob mombgdsdo, Moy msgol dbfng, dob mgabgdgddg 398 Y-
3993, 3065006 dgodmgds 3oL mambgds 3dmbrgl, BogMsed o6 gsshbogl
ob mgabgds, Mol asdms snm dob dodsMm gomnggds.

dgo. Soergel, Birgerliches Gesetzbuch, Band 1, Allgemeiner Teil, Deutschland,
1988, 731.

dgo. odgg 729-731, ..die andere eigene Eigenschaften der Person™.

dgo. Soergel, Birgerliches Gesetzbuch, Band 1, Allgemeiner Teil, Deutschland,
1988, 731.

BGB, §90 ,,Sachen im Sinne des Gesetzes sind nur korperliche Gegenstande™.
dgo@. dogsmomag, Soergel, Burgerliches Gesetzbuch, Band 1, Allgemeiner Teil,
Deutschland, 1988, 734.

Kramer E.A., Rebmann K., Sdicker F.J., Rixecker R., Minchener Kommentar,
Biirgerliches Gesetzbuch, Allgemeiner Teil, 4. Auflage, Verlag C.H. Beck, Miinchen,
2001, 1139.

ob.: odgg, 1094-1153 s dg3mamao.

0dgg, 1144-1145.

0439, Boomnmgds: ,etwa BAG NIW 1989, 929 (930); NJW 1992, 2173 (2174);
Larenz/Wolf AT § 36 RdNr. 54".

0dgg, 1145 — . Tanzarrinnen, Artistinnen, Sportlehrerinnen, Schauspielerinnen usw.”
dgo. nggg, 1145-1146.

0gdgyg, 1146 ,Ertrag, Umsatz und Rentabilitat”.

0439, 93@™0 50badbymo by gombal gabbomgabsl 0dggmgdl LabsdsGomem
3657 03ob s 30l dog Rsdmysmadgdam AL LEmMgw 49cH3sb0al babadsm-
o g5006y39@0mgdgddg 9398b. Bogsmomaw, ob.: BGH LM § 276 Nr. 5 (Fb)
©s bbg.

Der Ubermittlungsirrtum.

ob.: BB, §120 — ,, Anfechtbarkeit wegen falscher Ubermittlung”.

,-ibermitteln” — 4963564 960%g go005b0E3sL, 3oog ogbsl 60dbsogl, Jgbads-
8obo, bnm8al Eobsmsymgdabsl dgbadmgdgmos gs8mygbgdae 0dbgb mom-
23560 5 Egxn0bamgds Imbogl d93mgabsnmam: dg3mds gsmsbomgsdn (go-
©53b53b0d0).

Kramer E.A., Rebmann K., Sicker F.J., Rixecker R., Miinchener Kommentar,
Biirgerliches Gesetzbuch, Allgemeiner Teil, 4. Auflage, Verlag C.H. Beck, Miinchen,
2001, 1154.

0gdgg, 1155.

0d30-

ob.: dsgomomaw, Musielak H.-J., Grundkurs BGB, 8. Auflage, Verlag C.H. Beck,
Miinchen, 2003, 150-151.

Kropholler V. J., BGB Biirgerliches Gesetzbuch, Studienkommentar, 8. Auflage,
Verlag C.H. Beck, Miunchen, 2005, 42.

Kropholler V. J., BGB Biirgerliches Gesetzbuch, Studienkommentar, 8. Auflage,
Verlag C.H. Beck, Miinchen, 2005, 47.

Fob@ s ., badmgomagm badoommoal bmaswo bsbomoa, md. 2011, 370.
ob.: gob@mEos ., badmgomagm LadaMmomolb dbmaswo bobomon, 3., 2011, 367
= 33@™m6M0 LoydHMAL LEmMg 08 god@ by, ®mA Lbg-nm, dgEmaal Labggdo

@M 3mbBgbnggdymo.
ob.: bjmeom Ne107.

106



ERRORS MADE

IN AGREEMENTS
ACCORDING TO
GEORGIAN AND GERMAN
CIVIL CODES

SERGI JORBENADZE

Ivane Javakhishvili Thilisi State University, PHD.

Master Degree in Ivane Javakhishvili Thilisi State University. Bremen
State University (LLM)

The following publication covers one of the most important aspects of
civil law — errors in agreements. The error in the agreement should not be
understood asany type of innacuracy, which had been detected against the
will of the participant of agreement, should be acknowledged as the
precondition of the agreement being void. For the agreement to be void,
some factors must exist: expression of the will; action, which is addressed
to conclude the agreement guided by legal standards, etc. That is why every
single case should be subject to duscission.

In order to differentiate types of errors, it is essential, at first to divide
errors in several general parts. Georgian Civil Code presents three major
types of errors: substantial error, minor errors and errors made in motive. In
contrast to Georgian civil code, German civil code does not support such
division of errors. It only states several types of substantial errors, and the
general cases of errors are discussed by the court or scientific practice. In
Germany, practice and in Georgia Civil norms are the basis for stating the
rights and the definitions of the results derived from the substantial errors in
agreements. Both countries agree, that for the agreement to be void, it is
essential to deal with substantial error. Based on this, while discussing errors
in the agreements, it is meant that they represent substantial ones.

The publication is mainly about the types of errors in agreements defined
by Georgian and German civil code. If in Germany, types of errors are
generally subject of discussion in court, in Georgia, Civil Code provides
more concrete description and differentiates 5 types of errors. The discussion
is provided in comperative-legal method based on which the differentiation
of types of errors in Georgian and German civil code is presented.
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SOME PARTICULARITIES OF
CONSIDERING THE CASES
FILED TO PROTECT

THE PERSON’S NAME,
HONOR, DIGNITY AND
BUSINESS REPUTATION AND
IMPOSITION OF
COMPENSATION FOR THE
MORAL DAMAGE

NINO BARABADZE
Georgian-American University, PhD Student of the School of Law

Civil legislation regulates the property, marriage-family and personal
non-property relationships. The personal non-property legal relationships
represent the relationship of entities of civil law for nonmaterial goods.
These relationships are regulated by norms from the relative fields of law.

The Article 18 of the Civil Code of Georgia declares the name, honor,
dignity, business reputation, privacy of personal life and the right on
freedom of expression as nonmaterial goods.

Protection of the right of honor, dignity and business reputation of
physical and legal entities is first of all the protection of their rights so that
the disseminated information about their behavior, or business influencing
the community reflects reality.

The issue of protection of honor and dignity have special particularities
when referring to politicians, state-political persons, or well-know public
servants undergoing disputes for the protection of non-property rights. Mass
media is allowed to publish information and data about the politicians and
public persons with equal status, that may have influence on the public
assessment. The mass media is also authorized to provide free criticism.
Therefore, the above mentioned persons should act with high level of
patience. State servants taking part in the debates in the press, or on TV
shall endure the criticism above the admissible line. Drastic assessments
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of political officials based on factual circumstances can not serve as the bases for legal liability of a journalist.
The assessments made by journalists shall be adequate to the available facts.

Pursuant to the Article 18, of the Civil Code of Georgia, filing a civil case has several particularities that are
primarily related with the particularity of the right to be protected; secondly, the particularity is that age of
responsibility does not apply to these types of cases and thirdly the subject of this right has its own particularities.

Article 19.1 of the Constitution of Georgia immediately protects the right of a person on “freedom of
speech”. The Article 24 of the Constitution deals with the right of a person to “disseminate information”.

A person has the personal right on formation of opinion and its expression (including dissemination). An
individual is free to define what information and circumstances shall serve as the bases for the formation of his/
her opinions. The personal right of a person to express his/her opinion applies to any “nonverbal” form of
expression. (For example: painting, statue or music). Accordingly, these forms of expression require relevant
protection as well. Obtaining and transferring of these opinions to the third person is not allowed without the
permission of the author.

Criteria of truth is recommended to be used as the precondition for the restriction of right of freedom of
expression for the benefit of other personal rights. Dissemination of true information is very important for the
formation of a person’s opinion, therefore the legal protection of dissemination of true information is crucial.

If information defaming the honor, dignity, business reputation of a person has been disseminated in the
mass media, then based on the court decision these information shall be rejected through the same media. The
person being the subject of the information published in the mass media and defaming his personal honor,
dignity, business reputation shall be authorized to respond to such information in the same mass media source
without the court decision. If the publisher of the information fails to publish the response to the defaming
publication, the person is authorized to address the court to force the editorial office to publish his response.
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LEGAL STATUS OF
BANKRUPTCY COMMISSIONER
CONSIDERING THE CHANGES
ENTERED TO THE LAW OF
GEORGIA ON “INSOLVENCY
CASE PROCEEDINGS” AS OF
AUGUST 1, 2011

(Comparative Analysis)

IRINA CHANKSELIANI

Caucasus University, Master Student of the Caucasus Law School

During the recent years, Georgia’s economic prosperity, accumulation of
certain capital by the economic entities operating on the market, success of the
entrepreneur entities, together with their failures reflected the need for the
introduction of additional protection tools for the assets and liabilities of the
enterprises. The need for the improvement of the legislation on insolvency has
become an acute issue. Therefore the continuous changes are being entered
into the legislation to ensure the proper formulation of the relevant legislation.

The changes entered to the legislation on insolvency and enforced in
August 1, 2011 were of particular interest while working on this topic. It
basically refers to the key subject/entity of the bankruptcy law — bankruptcy
commissioner and guardian, their rights and responsibilities, status and
liability issues.

The presented article reviews the need and importance of the institute of
bankruptcy commissioner in the bankruptcy law. Considering the different
editions of the abovementioned changes and bankruptcy law operating in
different times, the paper focuses on the status of the bankruptcy
commissioner, criteria for his/her selection, contracts to be signed between
the creditors and the bankruptcy commissioner, competences and
responsibilities of bankruptcy commissioner. I would like to pay the readers’
attention to possible negative results that may have substantial influence
over the enterprises that are under the threat of insolvency.

It would be preferable if the lawmakers take into consideration the critical
comments reflected in the presented article and the problematic can be
reflected in the legislation in the form of changes.
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LEGAL ASPECTS OF SOME
OF THE CHANGES
ENTERED TO THE CODE
OF ADMINISTRATIVE
OFFENCES OF GEORGIA

(THEORY AND PRACTICE)

MAKA SALKHINASHVILI

Full Professor, Thilisi Humanitarian University, Gori University

The Code of Administrative Offences of Georgia adopted in 1984
undergoes regular changes. The amendments entered to the code in July
16, 2010 presented number of problematic issues from a new perspective.
These changes refer to stealing of electricity and gas, illegal consumption
of potable water and illegal use of water pipe network.

The article reviews the changes entered to the Articles 96', 149, 2282
and 228 of the Code of Administrative Offences of Georgia concerning
the imposition of penalties for illegal use of electricity and gas, illegal
consumption of potable water and using of water pipe networks; as well as
the bodies and persons authorized to impose administrative penalties.

The article refers to the resolution #14 on “Imposition of administrative
penalties for stealing electricity or gas, as well as illegal consumption of
potable water and water pipe networks and the procedures for forced
execution of the penalties” issued by the National Commission Regulating
the Electricity and Water Supply Issues in compliance with the Article 313
of the Code Administrative Offences of Georgia in August 12, 2010.

The Article also reviews the practical cases regarding the individual-
legal acts adopted by the Commission (disputes regarding the gas issues)
and the decisions rendered by the city court.

The author of the paper makes positive assessment of the part of the
changes entered to the Code of Administrative Offences of Georgia in July
16,2010, referring to replacing the penalty fee with reprimand. The author
criticizes the rule of calculating the 10 day appeal period and considers,
that the appealing period shall be calculated not from the date of rendering
the decision, but from the moment of providing the verdict to the party.
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DIRECTIVE OF THE EUROPIAN
PARLIAMENT ON AVIATION
ACTIVITIES IN THE SCHEME
FOR GREENHOUSE GAS
EMISSION ALLOWANCE
TRADING WITHIN THE
COMMUNITY

N2008/101/EC, NOVEMBER 19, 2008

DAVID GEFERIDZE
Doctor of Law, Full Professor,
University of International Affairs

Starting from the next year, the passengers of international flights from
Georgia (US, China, India and other states) will have to pay not only the
fees and payments assigned while traveling to Europe, or via Europe, but
also the fee for the European air “pollution”. Soon, the Georgian air
companies may encounter new challenges while carrying out flights to
other EU states. Besides the introduction of stricter requirements on noise
reduction and safety, the companies will have to take care of the issues of
ecology and economy of aircrafts. The EU directive on greenhouse gas
emission allowance trading enters into force in January 1,2012. EU justifies
the introduction of new requirements by claiming that the aircrafts are
polluting the air in Europe (Starting from January 1, 2012, all the air
companies carrying out flits to European countries will be obliged to adopt
greenhouse gas emission quotas in compliance with the volume of their
cargo, as well as carry out monitoring, reporting and control over the
emissions).

The State and the field professionals should make joint efforts to protect
the interests of the Georgian carriers and passengers.
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bgdommgab 4533930 dgdmbogmgdal badbabymab dogH Maamsdgb@om gomgamabbobgdemao dgbods-
dobo Mm3gMa300b a08mygbgdol o dab gaMmzgbow gsdmygbgdady 3MbBEMMmal gobbm@(s0gmgdsl-
056 s 3o3d0Mgdmmo yzgms @ gdgdobs s dmgemgmdgdal smdm3969dsb.

Lobogdmbemm Mm3gMaznol 30Gmdgda, dgbemnesgdo s dmmbmzgbgdo dgndmagds dm 393 0dbgb
Bmamms badoomggmmb bogswabobomm 3mogdbdo, sbggg, Lbgs ©48gddns. Mog dgdmbizgzgddan
3dgdmbogmagdol badbabymob 5948 gdo o6 s@aqgbgb sbom 3ommdsal, dgdbmmogzsl, 86 Bmmbmgbsl,
0615390 (33056 06 58K MdgLgdgb M339 9MLYdNML, Mo(3 9M3sMmmbmMBogMns, 30bsnsb Loom-
»39mmb bogowabobaomm 3mmgdbo nmgemabbnbgdl dgdmbogmgdol Lodbabymal Megmgdol gobbab-
03mmb LobadmMbmmm M3gFo(30900b LodsMrnmgdMngn Mgammomgdal mogabgdymgdsbo Ibmemeo nd
dgdmbgg393d0, 093 0bobo 56 oGl gomgamabbabgdemo LodoMmzggmmb Logewsbobom 3mogjboo.
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0439 Mbd ©o353mMb3MgGmm, M3 ,Jommmm bogmbgmdn® 8mosbmgds bagmbgma, Gm3gmaoc
boc8modmds Logomggmmda b ,Lodomggmmb GaGo@mEosdy 0d3mMEom dgdmEsboman
Logmbgma®, bmmm ©sbsmhgbo bagdmbgmo smasmgdamos qEbma® bogmbmo.

babagmbemm m3gMs30980b 30Mmdgdo, dgbrnm3gdn s Bmmbmgbgdo dgadmgds sogmb @ewgdo-
DO® OO NYOMYMBONSE. EIJI0M0 30MMdgdal, dgbmnwggdal 56 3mmbmszbgdol dgdmbggzedan 3063ds
b dgobeymmmb gomzzgmmo dmddgwmgds, bmmm gomymaomal Hmb @mamo cgzolb 8ob dgbein-
mgdsby. Jvgomoma, LyJomggmmb g3mbmBagn&o GgModmmonEsb badmbmab g58s60b gomwmg-
dmgde BoMImema 6L po@gdom dmmbmgbals, bmmm bobymddo dmmagbgdamo bogmbemal dndsto
M3 o6 ©s0dggds babgmbmoab as@obs, dgdmbagmagdal badbabymab dgbedsedaol mGasbmboeb dgeu-
®56b3gdmo, MoMymgoma Jgbmmmzgal dsgemamas.

Lobogdmbmmm M3gMs (300l 30MMbgdL, JgbmN39dL s IMmmbm3bgdl ImEob dgodmgds asdmaymb
0bobo, HmM3mgdo(3 @oagbomos Logmbemal dodsGm s 0boba, HMAmgdo(s @oEagbnmas dobo gows-
dso@aomgdgmo 306gdol 808sMm ©d BoMmImomggbl 3mb@mmemd39d Logmbmoal gowsedymdaggdol
Lobogmbem m3gMa300L 30EMBsL 080 dgbobgd, Hmd bsJoGmggmmdo bsmbgmoa @b dgdmo@ebml
3508391353980b Mm3gMa300b 3omme asbdsbmM(30gmgdgmds mMasbnbs(3098 s 83sbmsb, o3
306b bos 3dmbrgl ngfMoawommo ool LGsdybo.

mog0b 3bMog, bombemal 80dsMm o gbammo 30Gmdgda, dgdmnggdo s dmmbmgbgdo dgad-
mgds @sogmb bagmam (dbmgswan) bsbosmabs s abgo ©gdnmgdse, GmImagdag gbgds oemgg-
Ao 33833mEanb Lygmbgmb. sbyg dogomomom, 083m@EG0b M3gMa(30580 godmygbgdal 3ommdsl
3o 39mm0 Lddg(30Dm Logmbmob o 3067930l BgLgdol o330 BoM3mawggbl. gb Bgbgdn dgadmgds
9693m©gb bLabsgmbmmm M3gMa(3053n MmagmadoMmzgmam Bmmagbgdeem badmbgmb, 8obo gsdmygbgdol
Jdgogasm dg43boem bagdmbgmb s bbgs bagmbgml. dogsmoma, bogmbmab gomsdmdszgdal dgogasm
3Mhgbamo 656R 6980 gd39800gd069ds ©odMds3980l dg8amdn 3Gm39Mgdal gsdmygbgdsb.

»d30b0 babosmam babsgmbmm m3gMse30gd0lb 3oMmdgdn, 3gdmm3gdo s mmbmgbgdo dgad-
mgds ogmb sm@gMbsGonmo s YosMmymgoma. semGgmbsGoygma Immbmzbgdal Jogsmoomns,
Mo 3e 30603s, 396mboo gomzemobbnbgdemoa 3omEgdnmgdgdom emagbomo go@al gabgmabol,
350896mb LogoGmnggmmb ggmbmBam® &gMoBmEnsdy eMmgdom dgdm@obomoa bogjmbgmao o6 Lbgos
Lobsgmbmm m3gMsznsdn dmomagbmb (sgsmomem, eMHmgdoma dgbsbzol Lobymdda).

Logn®ms aodmaygmb s@bgdomn 3omdgdn, dgdmm©3qgd0 ©d Immbmabgda, — gbg oan abgomgda,
M8 gdo(z 30bbabrgMa396 Labogdmbemm m3gMs(300L 86036y gdsl s ndmggznsb gma babedmb-
mm m3gMo300b 8gmEMabagsb gobbbgagzgdol bodmemagdsb. 3gMdmm, s@bgdomns gdbdm@mE ol babe-
Jmbmm m39Mo300L Immbmgbs LodoMmnggmmb g3mbmdognma GaMoGm@monwsb Ladmbemolb go@o-
bob dgbobgd, s6/ws dgbabgal Labymdal bobsjmbem m3gMa 300l Jgdmmgs, MmBemal dgbodsdabew,
bogmbgmo mbms nbobgdmmgl Lobymdol GgMoGmmnsdy ws Lbge.

0360300, babsgmbmm m3gManal 3ommdgdol, dgdmmm3gdal @ 8mmbmgbgdal 3msbogasa-
905 dgbadmgdgmos 8536530l Byammb, sdsgmgdal Egbob, bgdmgdgmgdal bagbal, dgb&mey-
30l bgbobs s Labogmbem m3gMaz00b babosmal dobgognom.
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COMMODITY OPERATIONS

IA KHARAZI
Professor of Law School of Georgian University named after Davit
Agmashenebeli

KETEVAN KVINIKADZE

Lawyer

Together with many other novelties, tax legislation introduces some
modifications in the restructured customs code “Customs Regimes” and it is
named as “ Commodity Operations” in tax code 227 article.

A commodity operation is one of the peculiar legal institutes in Georgian
tax law. Commodity operation, as economic appearance, economic category
consider goods, movement of bounty between political territories, for example:
olive oil is imported in Georgia from Greece, it means that it is moving with
transportation facilities in one or some territories, until it reaches its point.

Commodity operation is a combination of the provisions, which
determine rules and mechanisms for crossing of Georgian economic frontier
with goods and vehicles.

Generally it should be mentioned that not before (in customs regimes
procedures) and especially now the legal nature of commodity operations is
not studied and processed not only in Georgia but outside most of the tax or
customs legislations and there is no deep controversy polemics about that
legal institute. There is no explicit answer of the question what is commodity
operations and why it is called as operation? Why we said that commodity
operation communication, is the rising total tax relations?

According to costumes legislation enforced before, new “commodity
operation” was known as customs regime, and most of scientists think that it
was the diversity of administrative regime.

Commodity operation in its narrow and wide sense is applied as legal
category. In foreign literature, it is mentioned as combination of methods and
events, special system that provides commodity operations regulation. They
are applied as a state influence on foreign-economic relations’ development.

Commodity operation in wide sense is defined as legal regime, which is
determined based on the tax legislation and administrative law. However, it
aims to regulate commodity and transport movement on Georgia’s economic
territories.

With the narrow meaning, the commodity operation is unity of
regulations, which determines for taxation purposes movement of goods
and transports statuses on Georgian economic territories.
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