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TanagrzZnobis werili

sagar Tvelos mosamarT BeTa asociacias
2008 whlis 28 agvisto

Zvirfaso megobrebo,
pativcemu bl o mosamarT BeTa asociaciis wevrebo!

gasuli whis zafxu ISi estoneTis mosamarT B eebs mogveca araCveu Bebrivi saSuall eba,
vwveodi T sagarTve B os da gavenobodiT Tgvens sasamarT B o sistenas. CvenTvis dauviwyari
igneha sagarTveBos buneba, xalxi da maTi maspinZBoba. niSandobBivia qarTveli
xa b xis motivacia, romelic aSenebs Tavisufall, danoukidebe B qveyanasa da sasamarT o
sistemas. neba gviboZeT, TanagigrZnoT am zafxulls sagarTveBoSi ganviTarebuli
mov B enebis gamo. estoneTis mosamarTBeTa asociacia, aseve, TanaugrZnobs yvela
ojaxsa da srulliad sagarTvel os. dae, simtkice danoukideb B obisa da suverenitetisaTvis
swrafvaSi yofibiyos Tqveni sayrdeni am mZime periodSi.

estoneTis mosamarT BeTa asociaciis saxeliT,

006 06030
estoneTis mosamarT BeTaasociaciis prezidenti
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sagarTve B os prezidenti uzenaes sasamarT BoSi axall i
mosamar T Beebis Ficis dadebis ceremonias daeswro

2008 wlis 24 noenbers sagarTveBos prezidenti nmixei I saakaSvi 01 sagarTvell os
uzenaes sasamarTBoSi 6 axali mosamarTHis Ficis dadebis ceremonias daeswro.

iusticiis umaRBesi sabWos winaSe
ficis dadebis Semdeg sagarTvelos
prezidentma axBlad daniSnul
mosamarT Beebs sityviT nmimarTa da
sasamarTBo sistemaSi gatarebuli
reformebis mniSvne B obaze isaubra.
rogorc prezidentma ganacxada, wina
wlebTan SedarebiT sasamarTlBo gaxda
ufro metad damoukidebe B 1, miukerZoebe i
da gamWvirvale.

mixei I saakaSviBma sagarTvel oSi
nafic msajull Ta Institutis SemoRebas
erT-erTi wingadadgmu B1 nabiji uwoda.
prezidentis gancxadebiT, ganwvirvall obis
TvalsazrisiT, tusticiis umaRBes sabWoSi opoziciuri warmomadgenBis arCevac
reformis erT-erTi nniSvneBovani nawiBia. mixei I saakaSviBma aseve isaubra
mosamarT BeTa uvadod daniSvis Sesaxeb. rogorc sagarTvel os prezidentma ganacxada,
mosamarT BeTa uvadod daniSvna maT dacu Bobas, stabi Burobasa da xell Seuxeb l obas
ufro nmetad ganamtkicebs.

“RirsmsaxurebdeT simarT Bes da samarT B ianobas!~ _ ase daasrulla axBad daniSnulli
mosamar T Beebisadni Tavisi mimarTva prezidentna.

giorgi ebanoiZe, giorgi arevaZe, nikoloz marsagiSvi ki, dimitri gvritiSvili,
10seb baRaTuria, giorgi tyavaZe _ is axalli mosamarT Beebi arian, ronBebmac refornis
“axali talRis~ farglebSi ufro damoukidebeli da ufro samarT Biani sasamarTHo
sistenis Camoyal ibebas unda Seuwyon xeli.

axal1 kandidatebis umetesoba wHlebis manZi Bze sasamarTBo sistenaSi muSaobda.
iusticiis umaRBes sabWoSi samosamarTBo gamocdisa da konkursis warmatebiT
gavlis Sendeg isini ThiBissa da sagarTveBos sxvadasxva regionebSi mosamarT Neebad
ganwesdnen.
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sasamarT Bo reformis axall1 tal Ris warmatebisTvis uzenaesi
sasamarT B os Tavmgdomaris konsu Il taciebi opoziciasa da
sazogadoebriv organizaciebTan

uzenaesi sasamarT Bos Tavnjdomeren masmediisaTvis ganarTull brifingze sasamarThlo
reformis axali talRis mindinareobis Sesaxeb angariSi waradgina.

sagarTvel os uzenaesi sasamarTHBos
Tavngdomare konstantine kubBaSvilis
gancxadebiT, reformis warmatebisaTvis Zalian
mniSvne Bovania rogorc saxelisuflo, aseve,
sapar Bamento opoziciuri jgufebis mxardaWera,
anitom konstantine kubBaSvili 1iwyebs
konsu I taciebs sapar Bamento opozicils
warmomadgen B ebTan, raTa maTTan erTad ganixi Bos
reformis mindinare sakiTxebi da moipovos
opoziciuri fragciebis mxardaWera.

“sasamarTBlo reformis warmatebisaTvis
mniSvne B ovania opoziciis mxardaWera. sasanarT o
ar ekuTvnis mxolod umravBesobas”, — ganacxada konstantine kubBaSvi Bma.

garda amisa, kub BaSvi Bis gancxadebiT, sasanar TBo xeBisufBeba iwyebs sazogadoebriv,
arasamTavrobo jgufebTan reformis axali talRis ganxi Bvas.

“Cven gvinda, rom reformis SenuSavebis procesSi CavrToT sazogadoebrivi,
arasanTavrobo organizaciebi, samarT B is damoukidebe i speciall istebi da mecnierebi.
sasamarTHo refornis axall talRas sazogadoebis mxardaWera sWirdeba, radgan misi
mTavari momxmarebe Bi swored Cveni sazogadoebaa,” — acxadebs uzenaesi sasamarT B os
Tavmjdomare.




siax l eebi

sasamar T HBo reformis axali1 tall Ra

ufro samarT Hiani da damoukidebe bi sasamarT B osTvis

2008 wlhis seqtenbridan xe B isuflebis, opoziciisa da sazogadoebrivi organizaciebis
agtiuri monawi BeobiT daiwyo mimdinare sasamarTBo reformis axali talRa.

reformis mizania, sagarTveBos mogaBage iyos ukeTesad daculli, cxovrobdes
ufro samarTHlian da warmatebull sazogadoebaSi.

reformis axali tallRa iTval iswinebs nTeli rigi progresulli iniciativebisa da
proeqtebis ganxorcielebas marT Emsaju Bebis danoukideb B obis gaZzlierebis, sagarTvel os
politikuri da ekonomikuri winsvlis, qveynis dasavBeTTan integraciis, sazogadoebrivi
ndobis da misi samarT Bebrivi Segnebis amaR Bebis kuTxiT.

aRniSnu b is misaRwevad ukve gaxorcielda ramdenime mniSvne B ovani sakanonmdeb o
iniciativa.

kerZod:

1. mosamarT B eTa uvadod daniSvna

erT-erTi yveBaze mniSvneBovani nabiji damoukidebeBi marT Emsajulebis
Camoya B ibebisTvis aris polRitikuri neba da gadawyvetiBeba mosamarTBeTa uvadod
daniSvnis Taobaze. es principi rogorc xell Seuxeb B obis,stabi Burobis da ucvilell obis
konstituciuri garantia, Seqmnis mTavar winapirobas imisaTvis, rom mosamarT Heebi
iyvnen ufro dacullebi da, Sesabamisad ufro damoukidebeBni da Tamamni TavianT
gadawyveti BebebSi.

aRniSnubisTvis saWiroa sagarTvelos konstituciaSi Sesabamisi cvliBebebis
ganxorcielleba. cvliBebebis proegti SemuSavebu Bia da uax B oes momava B Si (saSemodgomo
sesiaze) ganixileba sagarTveBos par Bamentis mier.

2. sagarTvelos axalli sisxHis samarT His saproceso kodeqsis miReba

axal i kodegsis proeqtze muSaoba daiwyo 2004 well's, mas Semdeg, rac sagarTvel os
konstituciaSi Sevida cvlileba, ronliTac saxe Imwifos daevalla saerTo sasamarT B oebis
sistemaSi nafic msajull Ta sasamarT Bos Segmna.

kodegsis proeqti sagarTvel os par Bamentma pirveli nosmeniT niiRo 2006 wlis 8
dekembers. nafic msagull Ta sistenis gansazRvris garda, kodegsis erT-erTi mTavari
miRweva aris winaswari gamoZiebis da sisxBissamarTBebrivi devnisas dacvis da
bral debis nxaris absoButuri Tanasworoba.

kanonproeqtis mizania, Segqmnas sisxBis samarTHis saproceso kanonmdeb lobis
axal i sistema, romelic agebulia:

__ SejibrebiTobis,

__sajaroobis,

__ mxareTa Tanasworobis,

_ mtkicebu BebaTa uSualo gamokvBevis,

_ braldebulis uflebaTa pativiscenis,
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__ sxva progresull principebze.

axal'i sisxBis samarTHis saproceso kodegsis sakvanZo principia SejibrebiToba
mxareebs Soris rogorc winasasamarT Do ganmoZiebis, ise sagnis sasamarT BoSi ganxi Bvis
stadiaze. sisxlis samarTHis saproceso kodegsi Tanabar mdgomareobasa da pirobebSi
ayenebs rogorc braldebis, ise dacvis mxares maT mier mtkicebuBebaTa mopovebis,
aseve, mosamarT BisaTvis maTi warmodgenisa da Sefasebis mizniT.

ugndeba sasamarT Bo gamoZiebis dros mowmis mier Cvenebis micemis sava B debu I ooba.
gamomZiebe B's, prokurors aRar egneba mownis dakiTxvis ufBeba mas SeuZl ia nebismieri
pirisagan nebayoFBobiT safuzvell ze mxoBod informaciis miReba Cadeni Bi danaSaullis
Sesaxeb, magram amgvari nebayofBobiTi gamokiTxvis Sedegad mopovebuli informacia
ar miiReba sagnis arsebiTi ganxi Bvis dros rogorc mtkicebu B eba. mowme gamocxaddeba
da Cvenebas miscens mxoBod sasamarTBoSi orive mxaris TandaswrebiT.

kanonproeqtis erT-erT umTavres novacias warmoadgens operatiull-samZebro
sagmianobis arsebiTi gardagmna Cveu Bebriv saganoZiebo mogmedebad. am novaciis mTavari
arsi aris magsimaBurad nkacri sasamarTBo kontrolis daweseba iseT RonisZiebebze,
ronmelic potenciurad yveBaze metad iWreba braldebulis (Tu sxva piris) pirad
cxovrebaSi _ farull mosmena-miyuradebaze, vizualur kontrolze, kontrolirebul
miwodebaze, konspiraciull sagmianobasa da sxva farull RonisZiebebze.

mniSvne B ovnad aris waxal isebu B arasapatimro RonisZiebebis gamoyeneba, Sesabamisad,
mogmed saproceso kodegsTan SedarebiT ganaxevrebulia giraos minimaBuri odenoba
da Seadgens 1000 HBars, nacvBlad 2000-isa.

sagnis sasamarT B oSi gadacemisTanave gaugmebu B 1a sagnis winaswar (winasasamarT 0)
gamoZiebaSi dabrunebis SesaZlebl oba.

icvleba nosamarThis roli sagmis arsebiTi ganxi Bvis dros _ mosamarT Be aRar
aris uflebanosi b1, sakuTari iniciativiT dakiTxos mowme, gamoiTxovos mekicebu I eba
an dasvas SekiTxva, vinaidan procesis SejibrebiToba gu B isxmobs mosamarT B1is, rogorc
miukerZoebe b1 arbitris (da ara procesis aqtiuri nonawi Bis), rolis ganmtkicebas.

kanonproeqtis erT-erT umTavres novacias warmoadgens nafic msajull Ta sasamarT B os
SemoReba, rome Bic miznad isaxavs yve Ba moga Bagis pirdapir, denokratiul monawi Beobas
marT Emsajulebis ganxorcielebaSi. Sesabamisad, 12 nafici msajulisagan Semdgari
sasamarT B o gadawyvets braldebulis braleulobis sakiTxs da miscems an ar miscens
sasamarTHos rekomendacias sasjelis Semcirebis an damZimebis Taobaze.

nafic msagullTa gamamarT BebeBi verdiqti ar saCivrdeba, xoBo gamamtyunebeli
verdigti SeiZleba gasaCivrdes mxoBod kasaciis wesiT.

kanonproeqtis SemuSavebaSi monawi Beobdnen:
sagarTvelos uzenaesi sasamarTHo,
sagarTveBos generalluri prokuratura,
sagarTveB os iusticiis saministro,
sagarTveB o Sinagan sagmeTa saministro,
sagarTvelos axalgazrda iuristTa asociacia,
“Tavisuf Bebis instituti”,
evropis sabWo.
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mosamarT Bed uvadod daniSvnis pirve 1 kandidatebi tusticiis
umaR B esi sko B 1s msmene B ebi 1gnebian

2008 wlis 29 seqtembers uzenaesi sasamarT B os Tavmgdomarem iusticiis umaR Bes
skoBaSi JurnalistebisTvis brifingi gamarTa. konstantine kubBaSvi Bma sazogadoebas
informacia in kandidatebis Sesaxeb miawoda,
romnlebic reformis axall etapze
mosamar T Beebad uvadod dainiSnebian.

prezidentis mier inicirebulli axali
proeqti mosamarT Beebis uvado daniSvnas
iTvall iswinebs, rac, eqspertTa SefasebiT, kidev
ufro gazrdis mosamarT BeTa
damoukideb B obas da miukerZoeb I obas,
iusticiis umaRBesi skolBis dRevandeli
msmene Bebi ki is pirveli mosamarT Bebi
ignebian, romBebic kanonis miRebisa da
anogmedebis Semdeg uvadod dainiSnebian.

an iniciativas, “gansakuTrebiT mniSvneBovans~ uwodebs uzenaesi sasamarTlos
Tavmjdomare: "mosamarT BeTa uvadod daniSvnis sistenis SemoReba mosamarT BeTa
xe B Seuxeb B obis,ucv el obisa da stabi Burobis unTavresi garantia igneba. an principis
uzrunve ByoFiT Cven davasru B ebT mosamarT BeTa SerCevisa da daniSvnis axal1 sistenis
Seqnnas da am mimarTulebiT reforma dasrullebulad CaiTvBeba. axali sistemiT
uvadod dainiSneba mxoBod is kandidati, romelBic warmatebiT Caabarebs gamocdas,
warmatebiT gaivlis konkurss iusticiis umaR Bes sabWoSi, warmatebiT gaivlis fusticiis
umaR Besi skolis srull saswavlo kurssa da moxvdeba specialur sareitingo siaSi,~
_ ganacxada brifingze konstantine kubBaSvi Ema.

2005 whis 28 dekenbers miRebu B kanonis mixedviT, tusticiis umaR Besi skolis
erT-erTi mTavari daniSnuleba saerTo sasamarT Boebis sistenis maRalkvalificiuri
kadrebiT dakomp Beqteba gaxda. axali kanonis Tanaxmad, mosamarT Bed daniSvnisTvis
auci Bebeli piroba tusticiis umaR Bes skoBaSi swavlebis 14-Tviani kursis gavlla
da Sesabamisi gamocdebis Cabarebaa. dRes skoBaSi msmene Bebis ori nakadi swav i obs.
sull samosamarT B o unar-Cvevebs 18 msmeneBi eufBeba. pirveli gamoSvebis 11 msmenel i
saswavlo kurss 2009 whis martSi daamTavrebs. 29 seqtembers maT Teoriuli
kursis damanTavrebeBi gamocda Caabares. swavBeba skoBaSi 14 Tves grZeldeba da
igi san etapad aris dayofilli _ Teoriuli kursi 9 Tves moicavs, staJireba 3 Tves
grZe B deba, xoBo seminaruli muSaobisTvis 2 Tvea gankuTvni B1.

10
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sasamarT B os sagmianobiT Cveu Bebriv mogalageTa da
advokatTa 54,6%-1a kmayofi k1

2008 wlis 16 dekenbers sagar Tve B os uzenaesi sasamarT Bos Tavmjdomare konstantine
kub BaSvi Ema brifingi gamarTa saqarTveBos sasamarTBo sistemis kvBevis Sedegebis
gacnobis mizniT.

brifings sasamarTHo adninistrirebisa da menejmentis
reformis proeqtis xeBnZRvaneBi allbert szalic
daeswro.

sasanarT 0o sistenis SefasebiTi angariSi, sasamarT B os
mimarT mosax Beobis ganwyobaTa kv Bevis Sedegad Seigmna.
kvBeva sasamarTHBo administrirebis da menejmentis
reformis proeqtis (USAID JAMR-is) dakveTiT 2008
whis ivnisSi sazogadoebrivi kvBevisa da marketingis
institutma Caatara.

sasamar THo pirveli sajaro dawesebu Bebaa, rome Bmac
amgvari kvBeva ganaxorciella, rac wingadadgnu I nabi jad
SeiZleba CaiTvalos, rogorc arsebulli problenebis
ukeT Seswav B is, aseve, sanomav B o strategiis SemuSavebaSi.

kvBeva moicavda iseT sakiTxebs, rogorebicaa:

sasamarTHo Senobis adgi Indebareoba, ganlageba,
komforti, TananSromBebis mzadyofna daxmarebisTvis,
TanamSromBebis Tavazianoba, sasamarTBo procedurebis simartive, informaciiT
uzrunve Byofa, operatiulloba, sasamarT B os sandooba, miukerZoeb I oba.

rogorc uzenaesi sasamarT Bos Tavmjdomaren brifingze ganacxada, “sasamarT B osadni
damokidebu Bebis safuZveli xdeba sasamarTBo procesis Sedegi. Tu mxare 1igebs
process, maSin igi endoba sasamarT Bos, xoBo Tu agebs, maSin ar endoba. sasamarT B os
sagmianobi T moqga BageTa da advokatTa 54,6% knayofi B 1ia, magran Cven gvinda, an reformebiT
ufro gavaumjobesoT es monacemi.”

aRniSnu 1 kvBevis TargBebSi ukve gadaidga pirveli pragtikuli nabiji da
sasamarT Bom kidev erTi sainformacio Sinaarsis buk Beti dabeWda, sadac sasamarT B os
mimarT yveBaze xSirad dasmull SekiTxvebze pasuxi martivad da mosaxBeobisTvis
gasagebi eniT aris gacemuli.

konstantine kub BaSvi Bis gancxadebiT, sasamarT B o momavall sagmianobaSi auciBeblad
gaiTval isinebs kvl evis Sedegebs. “sazogadoebis azris gaTval iswineba, maTi winadadebebis
mosmena yove B Tvis 1yo da 1gneba sasamarT BosTvis prioriteti~, _ ganacxada brifingze
uzenaesi sasamarTBos Tavmgdomaren

11
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uzenaesi sasamarT B os Tavmgdomarem pirve l naFfic
msagu l ebs umaspinZll a

uzenaesma sasamarTBom nafic msajull Ta institutis popullarizaciis mizniT
kidev erTi RonisZieba Caatara.

2008 whis 18 dekembers uzenaesi sasamarTBos Tavmjdomare satelevizio
gadacena “verdiqtSi~ monawiBe in nafic
msaju Bebs Sexvda, romlebmac sagarTve B oSi
satelevizio gadacenis formatSi pirvelad
»ganoitanes verdiqti-~.

gadacema mesame Tvea +telekompania
“imedis~ eTerSi gadis da mas sazogadoeba
interesiT adevnebs Tvals.

gadacema maqsimalurad aris
miax Bovebul1 realur process da masSi
monawi Be naFici msajulebic Cveulebrivi
moga B ageebi arian, romBebic saarCevno siidan
SenTxveviTobis principis mixedviT SeirCnen.

gadacema nafic msajull Ta institutis
popu Barizacias eZRvneba. sisxBis samarT Bis kanonmdeb B obaSi Setani Bi cvlilebis
Tanaxmad, malle sagarTveBoSi nafic msajull Ta instituti amogmeddeba. uzenaesi
sasamarTHo ukve erT welze metia, rac am institutis popularizacias sxvadasxva
saSua B ebebiT axdens, igneba es Jurnal istebisTvis gamarTu li treningebi Tu sainformacio
Sinaarsis interviuebi masmediaSi.

uzenaesi sasamarTBos Tavmydomarem dadebiTad Seafasa gadacemaSi monawi e
nafic msajull Ta sagmianoba: “Tqven xarT pirveli nafici msajulebi, romlebnac sakuTar
Tavze aiReT verdigtis gamotanis pasuxismgebBoba. nafic msajull Ta iInstitutis
SemoReba ZalBian seriozulli cvBileba igneha Cvens cxovrebaSi, amitom Zalian
mniSvne B ovnad mimaCnia am institutis popu larizacia. gadacema “verdiqtis~ meSveobiT
Tqven gaxdiT is adamianebi, romBebmac am mimarTulBebiT ukve gadadgiT pirveli
nabi gebi. imedia, momavaBSi, Tuki realur proceszec mogiwevT nafici msajulis
mova Beobis Sesruleba, an sagmes Zalian didi pasuxismgeb BobiT moekidebiT-~.

uzenaesi sasamarTBos Tavmgdomarem mowveull stumrebs nafic msajullTa
sasanarT B os amogmedebasTan dakavSirebiT kanonmdeb B obaSi Setani B siax Beebze esaubra
da aseve upasuxa maTi mxridan dasmul SekiTxvebs. stunrebma daaTvalieres
uzenaesi sasamarTBos Senoba. maT uzenaesi sasamarTBos Tavmydomaren damdegi
axali welli miuloca da samaxsovro saCuqrebic gadasca.

12



mar T Imsagu B eba, 2008, #3

sagarTve B os uzenaesi sasamarT B 0 da saerTaSoriso safinanso
korporacia axall iniciativaze imuSavebs

msofBio bankis wevri saerTaSoriso safinanso korporacia (IFC) sagarTvelos
uzenaes sasamarTBosTan TanamSromBobas iwyebs, romBis TarglebSic IFC-sa da
uzenaesi sasamarTHos organizebiT gudaurSi pirveli samuSao Sexvedra-seminari
gaimarTa, sadac imsjeles sagarTve l 0s samewarmeo
kanonSi Sesu 1 cvli Bebebis Sesaxeb, ganixiles
korporaciull i marTvis saukeTeso pragtika da
SeimuSaves rekomendaciebi.

aRniSnu b1 rekomendaciebi IFC-sa da uzenaesi
sasamarTHlos mier gamocemull 1iqgneba
saxe ImZRvane B os saxiT da xe Emisawvdomi gaxdeba
yve Ba mogmedi mosamarT BisaTvis.

mixeil gogiSvili, uzenaesi sasamarTHlos
Tavngdomaris moadgi He:

“sagar Tve B os uzenaesi sasamarT B o miesa l meba
saerTaSoriso safinanso organizaciis warmomadgenBobis iniciativas, romelic
sasamarTHlo pragtikis erTgvarovnebis uzrunvelyofisaTvis miznad isaxavs
sasamarT BosTan TananSroml obas mosamarT BeTa gadamzadebis kuTxiT-.

“diskusiebi garvel mosaamarT Beebs da IFC-s eqspertebs Soris naTels mohfens
samewarmeo kanonis mravall aspeqts, rac Semdeg pragtiku l gamoyenebas hpovebs sasamarT o
procesebis msvBelobisas~, _ ganacxada IFC-s korporaciulli marTvis proeqtis
xe ImZRvane B is moadgi Be maia TevzaZen.

IFC-s korporaciulli marTvis proeqti xorcieldeba kanadis saerTaSoriso
ganviTarebis saagentosa da misi navTobisa da gazis partniorebis Finansuri mxardaWeriT.
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uzenaesi sasamarT B os Tavmgdomare universitetis
studentebs Sexvda

2008 wlis 2 oqgtonbers uzenaesi sasamarT B os Tavmjdomare konstantine kub BaSvi i
da misi moadgi Be zaza meiSvi b1 ivane JavaxiSviBis saxeBobis saxe lnwifo universitetis
iuridiult fakull tetis pirveli kursis
studentebs Sexvdnen.

Sexvedra sasamarT Bos iniciativiT gaimarTa
da misi mTavari mizani sazogadoebis yvella
Tenande sasamarTBo refornis axali talRis
Sesaxeb informaciis miwodeba da, Sesabamisad,
refornis ganxorcielebaSi sazogadoebis
CarTulobis uzrunvelyofa iyo. 150-mde
pirvelkursels konstantine kubBaSvili
reformis im axal mimarTulebebze esaubra,
rome lic sasamarT B oSi unda ganxorciel des.

studentebis gansakuTrebuli interesis
sagans nafic msajull Ta sasamarT Do, mosamarT BeTa damoukideb B obis garantiebi da
sisxbis samarThis axal kodeqsSi dagegmi Bi cvlilBebebi warmoadgenda. Sexvedras
universitetis reqtori gia xubua da turidiulli faku I tetis dekani irakBi burdulli
eswrebodnen.

studentebma kmayofi Beba ganoTgves SexvedriT da aRniSnes, rom msgavsi RonisZiebebi
maTTvis, rogorc momavali turistebisTvis, aucilebelic aris. gansakuTrebiT xazi
gausves im Faqts, rom reformis Sesaxeb isini informacias uSualod sasamarTlo
xelBisuflebis pirveli pirisgan iReben.

uzenaesi sasamarTBos Tavmjdomarem studentebs aRuTqva, rom msgavsi Sexvedrebi
momava B Sic gaimarTeba.
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2008 wlis 3 ogtonmbers uzenaesi sasamarT B os Tavmjdomare konstantine kub BaSvi i
da misi moadgi Be zaza meiSvili sazogadoebriv sagneTa institutis media menegmentis

skolis pirvelkurselebs Sexvdnen.

Sexvedra sazogadoebriv sagneTa institutis
iniciativiT gaimarTa, romBis mTavari mizani
iyo, pirveBkursel ebi gascnobodnen sasamarT B o
sistemaSi reformebis axali talRis
mimdinareobas, Tu rogor viTardeba da ixveweba
kanonmdeb Boba, rogor inergeba axali nafic
msaju B Ta instituti sagarTveBoSi da ra roli
eqneba TiToeul mogaBages am procesebis
ganviTarebaSt.

Sexvedris dasawyisSi isini gaecnen uzenaesi
sasamarTHos istorias, daaTvalieres Senoba,

moinaxu Bes hibBioTeka da gaesaubrnen spiker-mosamarT Hes.

uzenaesi sasamarTBos Tavmjdomare konstantine kubBaSvilma pirveBkurselebs
gaacno is mimarTu Bebebi, romelic samomavBod sasamarT B oebSi unda ganxorciel des.
studentebis gansakuTrebu Bi interesis sagans nafic msajull Ta sasamarTho, nafic

msajull Ta uf Bebebis dacva da maTi SerCevis sakiTxebi warmoadgenda.
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J130BIH 06 FI63I0Y
samarT His dogtori, notariusi

06330 Jd6RHTZ0K0

ivane javaxiSvi b1is saxe B obis Thi Bisis

saxe Emwifo universitetis turidiuli faku l tetis
asistent-profesori, advokati

sagonl is saerTaSoriso yidva-gayidvis
xe 1 Sekru lebaTa Sesaxeb venis konvenciis mogmedeba
sagarTve 1 oSi

Sesavali

saerTaSoriso savaWro urTierTobaTa momwesrigebel normaTa Soris metad
mniSvne B ovania gaerTianebu i erebis organizaciis mier 1980 wlis 11 aprills venaSi
miRebu B'i konvencia “sagonlis saerTaSoriso yidva-gayidvis xe I SekrulebaTa Sesaxeb”,
ronmelic 1988 wlis 1 ianvridan Sevida ZaBaSi. Tavisufall i vaWrobis ganviTarebisaTvis
mniSvne Bovani iyo erTiani samarTHRebrivi sivrcis Segqma, romelBic unificirebuli
normebis safuZvelze uzrunvelyofda nmxareTa nmier saerTaSoriso nasyidobis
xe BSekrulebis dadebas. mas Semdeg 20 weli gavida da msofBio sazogadoebis
interesi venis konvenciis mimarT ki sull ufro da ufro izrdeba. dRevandeli
mdgomareobiT konvencia aerTianebs 71 xell Semkvrel saxeBmwifos.!

gaerTianebuBi erebis organizaciis wevr saxemwifoebSi ara marto Teoriuli,
aramed udidesi pragtikuli mniSvneBoba SeiZina venis konvenciam, ris dasturadac
SegviZBia movixmoT araerTi mecnieris mier SeswavBili da gaanalizebuli sagonlis
nasyidobis xe B Sekru Bebis samarT Bebrivi buneba, aseve, sasamarTlo da saarbitralo
praqtika.? SedarebiTi samarT Bis saerTaSoriso akademiis mier 2008 wlis noenbersSi
meqsikaSi gaimarTa saerTaSoriso konferencia “unificirebu i samarT Bebrivi agtebis
gavlena nacionalur kanonmdeb B obaze~, romelBic venis konvencias daeTmo.

winamdebare statiis mizania imis garkveva, Tu rogor moqgmedebs sagarTveloSi
venis nasyidobis konvencia, ra gavBena moaxdina garTull kanonmdeb B obaze am
unificirebu B ma samarT Bebrivma agtma da rogor dankvidrda mecnierebasa da pragtikaSi
aRniSnul1 fuZendeb Buri normebi.

sagarTveBlo im saxe@mwifoTa ricxvs miekuTvneba, sadac mogmedebs aRniSnuli
konvencia (1994 wlis 3 Tebervalls sagarTve B os par Banentma moaxdina misi ratificireba).
aRsaniSnavia 1s garemoebac, rom sagarTveBosTvis zemoaRniSnulli konvencia mxollod
1994 wlhidan ar gamxdara cnobili, rodesac Cveni qveyana oficiallurad miuerTda
mas. sagarTvelo  sabWoTa kavSiris wevri respubBika da, Sesabamisad, sabWoTa
socialisturi saxelmwifo iyo, xolo sabWoTa kavSiri, Tavis mxriv, warmoadgenda

lix. internet gverdi http://www.cisg.law.pace.edu/cisg/countries/cntrieshtml, nocenu Bia dReis mdgomareobiT
srulli CamonaTvalli xeBSemkvreli saxeBmwifoebis.

2jx. saerTaSoriso saarbitraJo da sasamarT Bo pragtika internet gverdze. http://www.uncitral.org/uncitral/
ru/case_law/igests/cisg.html

%ix. saerTaSoriso konferenciis masallebi internet gverdze: www.iuscomparatum.org
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venis konvenciis xeBmomwer saxe@mwifos da amitom is Semadgenel respublikebzec
vrce Bdeboda am konvenciis mogmedeba.

zemoaRniSnu Bis gaTval iswinebiT SeiZBeba davaskvnaT, rom garTve Bi mecnierebisaTvis
venis saerTaSoriso nasyidobis konvenciis normebi cnobilli iyo rogorc nmis
ratifikaciamde, aseve, mis Semdgomac.

saerTaSoriso nasyidobis konvenciis mogmedebis sfero

sagonlis saerTaSoriso nasyidobis xe B SekrulebaTa gaeros konvenciis mogmedebis
sfero asaxulia pirvel eqvs nmuxBSi. venis konvenciis pirveli muxBis pirveli
pungtis Tanaxmad, sagonl is nasyidobis xe I Sekru Bebebi mxo B od maSin eqceva konvenciis
mognedebis sferoSi, rodesac mxareTa komerciulli sawarmoebi sxvadasxva qveynebSi
mdebareobs, amavdroulad es qveynebi an konvenciis wevr qveynebs unda warmoadgendnen
an saerTaSoriso kerZo samarTHis normebs erT-erTi aseTi qveynis samarTHis
gamoyenebamde unda mivyavdeT.

imave muxBis meore punqtis Tanaxmad: “is garemoeba, rom mxareTa komerciulli
sawarmoebi imyofeba sxvadasxva saxe BmwifoebSi, ar miiReba mxedve B obaSi, Tu es ar
gamomdinareobs arc xel Sekrulebidan, arc mxareebs Soris sagmiani urTierTobebidan
xe B Sekrulebis dadebande an dadebis momentSi, an informaciis gacvlis momentSi”.

konvenciis gamoyenebis sferos gansazRvrisaTvis aseve didi mniSvne Boba eniWeba
pirveli nuxBis mesame punqts, romBis Tanaxmad: “am konvenciis gamoyenebis sferos
gansazRvrisaTvis mxedve BobaSi ar miiReba arc mxareTa erovnuli kuTvni Beba, arc
maTi mogaBageobrivi an savaWro statusi, arc xelSekrullebis savaWro xasiaTi”.

zemoaRniSnu b is Tanaxmad, nasyidobis xell Sekrulebis obieqts sagoneli unda
warmoadgendes, xolBo xelSekrulebebi, romelTa Sinaarsic ufBebebisa Tu uZravi
gonebis gadacemaSi gamoixateba, ar eqceva konvenciis gamoyenebis sferoSi.

konvenciis pirveli nuxBis Sinaarsis Sesabamisad cnebaSi “saqoneBi” igu B isxmeba
moZravi Fizikuri sxeulebi, ganmsazRvrel1 ki is momentia, rom miwodebis momentSi
xe B Sekrulebis obieqti moZravi unda i1yos.

venis konvencia ar vrceldeba nasyidobis im xel Sekrulebaze, romlis obiegtsac
Tasiani gaRaldebi da gadaxdis saSualebebi warmoadgens, mag.. agciebsa da valutiT
vaWrobaze. sasagonBo dokumentebis _ saordero sasawyobo mowmobis, zednadebis
Tu sxva tradiciulli dokumentebis Sesaxeb dadebu Bi nasyidobis xel SekruBebebi ar
eqceva am gamonak Bisis qveS, radgan am saxis dokumentis myidveBi sinamdvi BeSi im
gonebas yidu B obs, romel zec gacenu Bia es ukanaskne B i. aseT SemTxvevebSi xell Sekrulebis
WeSmarit obieqts ara Tavad sasagonBo dokumenti, aramed masSi gansaxierebulli
sagone 1 warmoadgens. konvencia ar gamoiyeneba “wylBisa da sahaero satransporto
xoma B debis, agreTve, haeris baBiSis principiT momuSave xomaldebis gayidvisas-~,
vinaidan zogierT qveyanaSi arsebobs specialuri wesebi da gansakuTrebuli
saregistracio moTxovnebi, romel Ta mixedviTac isini uZrav gonebad ganixiBebian.

konvenciis mogmedebis sfero ar vrceldeba elegtroenergiis miwodebis Sesaxeb
dadebu I xe B Sekru Bebebze, maSin, rodesac gazis, navTobisa da sxva energoresursebis
nasyidoba swored venis konvenciis gamoyenebis sferoSi eqceva.
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venis konvenciis gamoyenebaze zegavBenas ar axdens mxareTa SeTanxmeba safasuris
ganvadebiT gadaxdis an sagonBis nawi B-nawi I miwodebis Sesaxeb.

venis konvenciasTan dakavSirebiT mniSvneBovania or sakiTxi, kerZod: konvenciis
mogmedebis sTeros ganekuTvneba xe l Semkvre B i mxaris mier damzadebu B i an warmoebu l'i
gonebis Sesaxeb dadebu i nasyidobis xelSekruleba, Tumca, rodesac aseTi sagonlis
Sesaxeb dadebu Bi nasyidobis xe B SekruBebaSi “myidve Bi” Tavis Tavze iRebs saqgonlis
danmzadebasa Tu warmoebisaTvis saWiro masallis “arsebiTi nawiBis” _ miwodebis
va B debu Bebas, aseTi xe B SekruBebis mimarT venis konvencia ar gamoiyeneba. am SemTxvevaSi
gadamwyveti mniSvne Boba eniWeba nmyidveBis zemogmedebis Tormas xell Sekrulebis
Sesru Bebaze, mis mier gaweu Bi xe l Sewyobis saxes, rac gu B isxmobs “masal is~ miwodebas,
xolo is, Tu ra unda miviCnioT xelSewyobis arsebiT nawi Bad, yvela individualur
SemTxvevaSi callke unda ganisazRvros.

agedan gamomdinare, naT Bad Cans, rom miwodeba-nardobis xelBSekruleba, romlis
drosac mimwodebeBma xeBSekruBebiT gaTvaBiswinebulBi qoneba sakuTari masaliT
unda daamzados an awarmoos, gaTanabrebulia nasyidobis xellSekruBebasTan, Tumca
garTulli samarT B isgan gansxvavebiT, konvenciis me-3 mux Bis pirveli pungtis Tanaxmad:
“yidva-gayidvis xe B Sekru Bebad iTvBeba isagonlis miwodebaze dadebu Bi xe B Sekru Beba,
rome lic mzaddeba an iwarmoeba, Tu sagonBis damkveTi mxare ar kisruBobs aseTi
sagonlis damzadebisaTvis an warmoebisaTvis saWiro masalis mniSvne B ovani nawiBis
miwodebis val debu B ebas”, imave mux B is meore pungtis Tanaxmad: “konvencia ar gamoiyneba
im xe B SekruBebaTa mimarT, romBebSic sagonlis mimwodebeBi mxaris val debu lebebs
ZiriTadad warmoadgens samuSaoTa Sesrulleba an sxva saxis momsaxureba-~.

SegviZlia davaskvnaT, rom ganmsazRvreli mniSvne Boba ar eniWeba imas, gvarovnull ia
Tu ara nivTi. ganmsazRvrel kriteriums warmoadgens is, rom xe B Sekrulebis mxaris
mier Sesasrullebeli mogmedebis umetesi nawi i ar unda gamoixatebodes sanuSaos
Sesrullebasa Tu sxva msgavs momsaxurebaSi. amdenad, konvencia vrceldeba yvela im
xe B Sekrulebaze, romelSic ar Warbobs nasyidobisaTvis ucxo elementebi.

aRniSnu b1 konvencia awesrigebs mxoBod yidva-gayidvis xell Sekrulebis dadebas,
gamyidve B isa da myidvelBis im ufBebebsa da moval eobebs, romBebsac es xell Sekru Beba
warmoSobs, xolo konvenciis me-4 muxBis Tanaxmad, radgan konvenciaSi sxva ram ar
aris gaTvaliswinebul1, igi ar exeba:

a)TviT xeBSekrulebis an misi romelime debuBebis an Cveulebis ZalBaSi yofnas ;

b)Sedegebs, romBebic SeiZleba mohyves xe l Sekru Bebas gayidu I sagone B ze sakuTrebis
uflebasTan dakavSirebiT;

paralelebi garTull kanonmdeb B obasTan

konvenciis rigi muxBebis yuradRebiT wakiTxvis SemTxvevaSi advi Bad aRmovaCenT
mraval msgavsebasa da parallels garTull kanonmdeb B obasTan. marTalia, bevri magaBiTis
moyvana SeiZBeba, Tumca aRniSnuli naSromiT SemovifargBebiT mxoBod randenime
maTganiT.

venis konvenciis 30-e muxBSi mocemulia  gamyidveBis valldebuBebebi, sadac
vkiTxu BobT: “gamyidve i valdebu Bia, myidve B's miawodos sagone B i, gadasces Sesabamisi
dokumentebi da gadasces sagonelze sakuTrebis ufBeba xelSekrullebisa da am
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konvenciis moTxovnaTa Sesabamisad”. msgavsi Sinaarsis Semcve I ia sagarTvel os samogalago
kodegsis 477-e mux Bis pirveli nawi B, kerZod: “nasyidobis xe B SekruBebiT gamyidvel i
mova B ea, gadasces myidvel's sakuTrebis uf Beba qonebaze, masTan dakavSirebuli sabuTebi
da miawodos saqoneli”.

naT Bad Cans, rom, rogorc venis nasyidobis konvenciis 30-e muxBi da sagarTvel os
sanogaBaqo kodegsis nasyidobis xel Sekru Bebis muxBis Sinaarsi TiTgmis identuria
gamyidve Bis vall debu B ebebis nawi B Si, igive SeiZBeba iTqvas myidve Bis vall debu B ebebzec.
kerzZod, imave konvenciis 53-e muxBis Tanaxmad: “myidveBi valBdebulia, gadaixados
saqoneBSi fasi da miiRos miwodebu i sagonelBi dadebuli xelSekruBebis an am
konvenciis Sesabamisad”. msgavsi Sinaarsis matarebe Bia sagarTve 1 os sanogallago kodegsis
477-e muxBis me-2 nawi i, kerZod: “myidveli movalea, gadauxados gamyidvels
SeTanxmebu @i Fasi da miiRos nayidi goneba.”

metad sainteresoa, Sinaarsobrivi TvalsazrisiT ram ganapiroba esodeni msgavseba
Cveni Sida kanonmdeb B obis normebsa da saerTaSoriso konvenciis debu Bebebs Soris.
pasuxi, Cveni azriT, Semdegia: Cveni kanonmdebe B'i cdi B obda, nacionaBuri kanonmdeb I oba
rac SeiZlBeba miaxBoebuli yoFibiyo saerTaSoriso, unificirebull standartebTan
da srull harmonizaciaSi moeyvana garTulli samarTHebrivi sivrce saerTaSoriso
normebTan.

paralelebze saubars konvenciis me-14 nuxBiT gavagrZeBebT, romelic metad
msgavsia sagarTve I os samogalago kodegsis 329-e mux Bisa da maTSi saubaria ofertis
cnebasa da ofertze mowvevaze. ufro konkretulad, konvenciis 14-e mux B is Tanaxmad:
,erTi an ramdenime pirisadmi SeTavazebu B1 winadadeba xe B Sekru Bebis dadebis Taobaze
warmoadgens oferts, Tu igi sakmaod garkveuli xasiaTisaa da gamoxatavs oferentis
ganzraxvas, valdebulad grZnobdes Tavs aqceptis SemTxvevaSi”. imave muxBis meore
nawi Bis Tanaxmad: “pirTa gaurkveve Bi wrisadmi SeTavazebu i winadadeba ganixi Beba
mxoBod rogorc nmiwvevad ofertis gasakeTebBad, Tu pirdapir sxva ram ar aris
miTiTebuli im piris mier, visganac modis aseTi winadadeba”. Sinaarsi metad naTeli
da msgavsia sagarTveBlos samogalago kodegsis 329-e muxBis pirveli da meore
nawi Bebisa, kerZzod: “xeBSekrulebis dadebis Sesaxeb winadadeba (oferti) iTvHleba
SeTavazebu Bad, Tu am winadadebaSi, romeBic mimarTulia erTi an randenime pirisadni,
gamoxatulia, rom winadadebis mimceni (oferenti) Tanxmobis (agceptis) SemTxvevaSi
mzadaa, Seasru Bl os Tavisi winadadeba”, xo B o “winadadeba, romelic mimarTulia pirTa
ganusazRvre l'i wrisadnmi, warmoadgens mowvevas ofertze, Tu am winadadebaSi sxva ram
ar aris pirdapir miTiTebul1i”.

konvenciis Semdgomi mux Bebic, kerZod, me-15 mux B idan 24-es CaTvliT, metad msgavsi
Sinaarsobrivi datvirTvis matarebeli aris sagarTveBlos samogalago kodegsSi
xe B Sekrulebis dadebis TaviT gaTvaBiswinebuli muxBebisa (maT Soris, nuxHBebis,
ronBebic exeba agcepts, dagvianebull aqcepts, axal oferts da dumills, rogorc
aqceptis Tormas).

aseve msgavsia konvenciis 52-e muxBi da sagarTvelos samogaBaqo kodegsis 493-e
muxBi. kerZod, konvenciis aRniSnulli muxBis Tanaxmad: “Tu gamyidveBi myidvels
miawvdis imaze didi raodenobis saqonels, rac gaTvaliswinebulia xelSekrulebiT,
myidvels SeuZBia miiRos miwodebuli sagoneli an uari Tgvas zedmeti raodenobis
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miRebaze. Tu myidveli nT Hianad iRebs miwodebull saqonels an zedmeti raodenobis
nawi B's, unda gadaixados masSi Tasi saxe B Sekrulebo ganakveTis mixedviT~;

sagarTve B os sanogaBaqo kodegsis 493-e mux Bis Tanaxmad, “Tu sagonB is raodenoba
aRemateba xelBSekrulehiT gaTvaliswinebulls, maSin myidvels SeuZBia niiROs es
raodenoba da movallea gadaixados saxel Sekrulebo fasis proporciullad an miiRos
mxoBod is raodenoba, rac xelBSekrulebiTaa gaTvaliswinebulli, xolo zedmeti
daabrunos ukanve gamyidvelis xarjze-~.

msgavsia konvenciis da sagarTveBos samogalago kodegsis is muxBebi, romBebic
Seexeba meorad moTxovnebs da sxva ufBebebs, Tumca, aRniSnuBi naSromiT amiT
Semovifarg BebiT.

konvenciis gamoyeneba pragtikosi iuristebis mier

rogorc wesi, normatiulli aqtebis ierarqgiaSi, “normatiulli agtebis Sesaxeb~
sagar Tve B os kanonis Sesabamisad, saerTaSoriso konvenciebs sagar Tve B os konstituciis,
konstituciuri kanonisa da konstituciuri SeTanxmebis Semdgom upiratesi iuridiuli
Zala gaaCnia qveynis sxva normatiull agtebTan SedarebiT. Sesabamisad, msgavsi
saerTaSoriso xell Sekrulebebis ratifikaciis Semdgom es normatiuli agtebi, rogorc
garTulli kanonebi, pragtiku Bi gamoyenebis TvalsazrisiT, saval debull o xasiaTs iZens
da iuristebisTvis gamosayenebe@ normatiull bazas warmoadgens.

venis konvenciis popu Barizacia ganoiwvia iman, rom savaWro-ekonomikuri, samecniero
da sxva saerTaSoriso kavSirebis damyarebis procesSi, sxvadasxva saxel@mwifoTa
organizaciebsa da Firmebs Soris Forndeba xel Sekru Bebebi, sadac gaTvaliswinebu l ia
venis nasyidobis konvenciaSi Cadebu Bi pirobebi.

saerTaSoriso nasyidobis xe l Sekru B ebis SemTxvevaSi, rogor es konvenciaSia aRniSnu B,
gamyidve 1 da myidveBi1 gansxvavebuli samarTBebrivi wesrigis mgone saxe BmwifoebSi
cxovroben da, bunebrivia, sakuTari gveynis samarT Bis gamoyenebis Sesaxeb SeTanxmebas
moiTxoven. an ukanasknel's, arc Tu ise iSviaTad, neitralur da xSirad orive mxarisaTvis
ucxo qveynis kanonmdeb Bobis gamoyenebis Sesaxeb SeTanxmebamde mivyavarT, xo B o mesame
qveynis arasakmarisi codna da normebis Sinaarsis gansazRvrasa da ganmartebasTan
dakavSirebul1 garTullebebi dauZBevel probBenebs warmoSobs xo Hme.

swored, aRniSnulli probBenis mogvarebas gvTavazobs venis nasyidobis konvencia,
vinaidan igi awesrigebs mxo B od sagonlis nasyidobis Sesaxeb dadebull saerTaSoriso
xe B SekruBebebs da gansazRvravs misi gamoyenebisaTvis auci Bebel pirobebs. kerZod,
sagarTve BoSi venis nasyidobis konvenciis ratifikaciisa da ZaBaSi Sesvlis Sedegad,
rome lic nasyidobis samarTalSi unificirebuli wesebis erTobBiobas warmoadgens,
saerTaSoriso nasyidobis xe B Sekru Bebis monawi Be mxareebi, erTi mxriv, sagarTvelo
(Fizikuri piri an kompania) da, meore mxriv, sxva qveyana (Fizikuri piri an kompania)
avtomaturad venis nasyidobis konvenciis zemogmedebis qveS egceva.

agedan gamomdinare, miuxedavad 1imisa, rom venis nasyidobis konvencia mogmedebs
“avtomaturad~, srulliadac ar aris aucillebeli, rom mxareebma raime saxiT gamoTgvan
survi b1, uSuallod venis nasyidobis konveciis gamoyenebis Sesaxeb da es xe B Sekru B ebaSi
daafigsiron, Tunca, rogorc pragtika gviCvenebs, mxareebi saerTaSoriso xe I Sekru lebaSi
zogjer akeTeben daTgmas venis nasyidobis konvenciaze, rogorc mogned da gamosayenebel
samarT l ze.
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venis nasyidobis konvenciis ZaBaSi Sesvlis Semdeg iuristebs saSualleba eZBevaT,
TavianT Suamdgon B obebSi, axsna-ganmartebebiT sityvebsa Tu sxva dokumentebSi, rac
sasamarT Bos an sxva uwyebas unda waredginos, moaxdinon miTiTeba aRniSnull konvenciaze,
gamomdinare iqidan, rom igi gaxda ZBieri berketi nasyidobis wesebis dacvisaTvis.
aseTi pragtika zrdis samarTBebriv garantiebs xel Sekrulebis impBementaciis an
SesaZBo darRvevis nawi B Si.

venis konvencia da sasamarTBo pragtika

rogorc ukve aRiniSna, sagarTvel os sanoga Baqo kodeqgsis nasyidobis xe B Sekru BebaTa
maregu B irebe B normebi msgavsia venis konvenciis normebisa. Sesabamisad, sagarTvel os
sasamarTHo pragtikisaTvis cnobiBia nasyidobis xelSekruBebis mxareTa darRveuli
uf I eba-mova BeohaTa Sesaxeb, Tumca, rac Seexeba saerTaSoriso savaWro urTierTobebs
da masTan dakavSirebu I davebs, Cven mier ver igna mopovebu Bi venis konvenciis safuzvell ze
davis gadawyvetis sasamarT o pragtika, rac SeiZleba aixsnas ImiT, rom saerTaSoriso
nasyidobis xelSekrulebis mareguBirebeli normebis gamoyeneba xdeba maSin, roca
xe B Sekru Bebis mxares warmoadgens sxva saxe BmwifoSi arsebulli komerciulli sawarmo.
sagarTvelos ki saerTaSoriso savalWro urierTobebSi monawi Beobis mcire xnis
ganocdi Beba aqvs, gansxvavebiT aSS-s, germaniisa da sxva saxe Bmwifoebisagan® amasTan,
mosamarT Beebi davebis ganxi Bvis dros saerTaSoriso xel SekrulehaTa da konvenciaTa
gamoyenebis nacvlad upiratesobas erovnull kanonndeb B obas aniWeben. ra Tgma unda, ar
vgu B isxmobT davebs, romBebic erovnulli kanonmdeb Bobis regu Birebis sferoSi egceva.

mecnieri iuristebis mier konvenciis samarT Bebrivi sakiTxebis Seswavla

gansakuTrebu B yuradReba eTmoba axal gazrda mecnierebis mier saerTaSoriso nasyidobis
xeBSekrullebiT gaTvalBiswinebuli normebis SeswavBasa da samarTHBebriv analizs.
garTveli iuristebis nmier ara erTi samecniero monografia mieZRvna aRniSnul sakiTxs,’
aseve, pubBikaciebi, romBebic sxvadasxva samecniero JurnalBebSi ibeWdeba, exeba
saerTaSoriso nasyidobis xe B Sekru Bebis regu Birebis sferos® nebis ganov Benis (ofertis)
ganoTxovasTan dakavSirebull samarT Bebriv sakiTxebs,” meoradi moTxovnis uflebebs.®

4ix. internet gverdi www.uncitral.org

%i.SafaqiZe, saerTaSoriso nasyidobis xel Sekrulebis samarT Bebrivi probBemebi. Th. 2000 w,;
z. ZNhieriSvili, nasyidobis xelSekrulebis samarT Bebrivi buneba. Th. 2006w.

8Jlamo YanTtypusi, BeHckas KOHBEHIHs O JOrOBOpax MEXIYHAPOMHON KYIUIM-TIPOJAXH TOBAPOB: MPEUMYILECTBA U
HPEANIOCHUIKHA IPUMEHEHHs . 1X.WWW.cac-Civillaw.org.

'd. kereseliZe, sagonlis saerTaSoriso nasyidobis xelSekrulebaTa Sesaxeb gaerTianebuli erebis
organizaciis konvenciis gamoyenebis sfero da pirobebi, Jur. “garTulli samarT Bis mimoxiBva” _ 1998
whis neore da mesame kvartalli. i. yandaSvilli, venis 1980 wlis konvenciis “sagonlis saerTaSoriso
yidva-gayidvis xelSekrulebaTa Sesaxeb” regulirebis sfero. Jur. “inteleqtuali” #2, 2006w.

e. baRiSvi i, nebis gamovlenis (ofertis) ganoTxova unificirebull kerZo samarTalSi. Jur. “garTulli
samarT Bis mimoxi Bva” _ specialluri gamoSveba 2007

8i.yandaSvi b'i, meoradi moTxovnis ufBebebi venis 1980 wlis konvenciis “sagonlis saerTaSoriso yidva-
gayidvis xelSekruBlebaTa Sesaxeb” mixedviT. Jur. “inteBeqtualli” #3, 2007w. s. CaCava, myidvelis
meoradi uf Bebebis SedarebiT samarT Bebrivi analizi, Jur. “garTulli samarT Bis minoxiBva” _ specialluri
gamoSveba 2004.
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naSromebis simravlis miuxedavad, jer kidev anouwuravia probBemaTa wre, romell sac
venis konvencia exeba. miuxedavad amisa, yvela samecniero publikacia da monografia
kidev erTxel xazs usvams mis rollsa da mniSvneBlobas saerTaSoriso kerZo
samarT B Si.

venis konvenciis mimarT interesi umaR Bes saganmanaT BebB o dawesebu BebebSic
matu Bobs. aRniSnul1 konvenciis Seswav Bas saerTaSoriso kerZo samarTHis saswavlo
programiT callke saleqcio saaTebi agqvs daTmobi Bi da studentebi Teoriull codnasTan
erTad misi pragtikulad gamoyenebis meTodsac eufBebian®

daskvna

»sagonbis saerTaSoriso yidva-gayidvis xell SekruBebaTa Sesaxeb~ gaerTianebu i
erebis organizaciis venis 1980 wlis konvenciis dakavSirebu Bi sakiTxebis farTo
wris ganxi Bvis Sedegad SeiZBeba davaskvnaT, rom konvenciis roli da mniSvne I oba
XXI saukuneSi kidev ufro gaizrdeba misi regulirebis sferosa da savaWro
urTierTobaTa samarT Bebrivi nmniSvne Bobidan gamomdinare;

naSromSi naT Bad gamoCnda is garemoebac, rom konvenciis rig debulebebsa da
sagarTve B os sanoga Bago kodegsis rig muxBebs mravalli saerTo agvs, rac erTgvarad
kidev ufro aaxBoebs garTull kanonmdeb B obas saerTaSoriso standartebis moTxovnebTan
da xels uwyobs garTulli samarTHhis saerTaSoriso samarTBis moTxovnebTan
harmonizaciis process.

andenad, “sagonlis saerTaSoriso yidva-gayidvis xe B SekruBebaTa Sesaxeb~ venis
1980 wlis konvenciis roli metad mniSvne B ovania, Tu gaviTval iswinebT im garemoebas,
rom sabazro ekonomikis da kapitalizmis mTavar moTxovnas swored qveynebs Soris
agtiuri savalWro urTierTobebi warmoadgens, rac, Tavis mxriv, yidva-gayidvas moicavs.
advi b1 misaxvedria, Tu ra rolls TamaSobs aRniSnulli konvencia dRevandel reall obaSi.
unda aRiniSnos, rom venis konvenciis mecnierull kvBevas ufro meti yuradReba
eTmoba, vidre mis pragtikull gamoyenebas da vimedovnebT, rom qveynebs Soris urTierTobebisa
da TananSromBobis mzardi ganviTarebis fonze uaxBoes momavalSi misi Ffungcia
kidev ufro gaizrdeba.

SIUMMARY:

Therole and purpose of this convention isof agreat importancein current reality in theworld, taking
into considerati on the process of globalization and further economi c devel opment and interactive collaboration
of the countries throughout the world. The right understanding and usage of this convention isvital for
each country which is a party of the convention.

Themain goal of thisarticle wasto show to Georgian society the conditionswhich must exist in nature
for the“Vienna Convention on Contractsfor the International Sale of Goods’ to havelegal forceand on the
other hand, mainly wetried to represent what is the sphere of use of this convention in Georgia.

Georgiaisthepart of the Europe and step by step isreturning the deserved place in European Family that
is associated with the economic and business development through deals with foreign companies and
entitieswherethe CISG clauses should prevail .

%x. umaRMesi iuridiulli ganaT Bebis Sesaxeb veb. gverdi www.legaeducation.ge
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BB 63TV

krassau-s turidiulli faku Il tetis
sisx Bis samarT B isa da procesis
kaTedris ufrosi maswav Bebel i

TavisuF B ebis, sindisis da sarwmunoebis sakiTxebis
samarT Bebrivi daregull ireba

sindisis TavisufBebisa da sarwmunoebis sakiTxi, rome B ic aTaswBeuBebis manZi l ze
kacobriobis saukeTeso moazrovneebs gonebas uforiagebda, saerTaSoriso doneze
pirvelad 1948 whis 10 dekembers gaeros asanbBeis mier miRebull adamianis uf BebaTa
sayove 1 Tao dekBaraciaSi aisaxa: ,miRebuBia mxedve B obaSi is, rom adamianis uf BebaTa
ugu BebeByofam da siZullvi Bma gamoiwvia barbarosulli agqtebi, ronBebic aRaSTtoTebs
kacobriobis sindiss, da rom iseTi msofHBios Seqmna, rome B Sic adamianebs sityvis da
rwnenis TavisuFBeba eqnebaT da Tavisufalni ignebian SiSisa da gaWirvebisagan,..~.

kacobriobas religiuri omebis, sarwnunoebis sakiTxTan dakavSirebu i damamcirebeli
erovnul'i kanonmdeb B obebis, gansxvavebuBi sarwnunoebisa da erovnebis adamianebis
devnis, ori msoflio omis gamovla dasWirda, raTa misuliyo turidiull SeTanxmebamde
adamianis uflBebaTa sferoSi da yvela saxeBmwifosa da xallxTa winaSe daesaxa
amocanebi, rome I Ta Sesru Bebiskenac isini unda miiswrafodnen WeSmari€i Tavisuf Bebis
miRwevis mizniT. sayovel Tao dakBaraciis me-18 muxBi asaxelBebs am amocanaTagan
erT-erTs, Tvlis ra mas umniSvne B ovanesad: ,yovel adamians aqvs azris, sindisis da
sarwmunoebis TavisuFBebis ufleba;, es ufFleba moicavs sakuTari sarwmunoebis an
nrwamsis Secvlis Tavisuflebas, sakuTari sarwmunoebisa da mrwamsis aRmsareb N obis
TavisufBebas rogorc erTpirovnulad, ise sxvebTan erTad, sagaro an kerZo wesiT
swav BebaSi, RvTismsaxurebaSi, religiuri da saritualo wesebis SesrulebaSi-.
kacobriobis sindisis Camoyall ibebisaTvis saWiro principebis gamocxadebiT,morall isa
da samarT Bianobis Sesaxeb zogadsakacobrio warmodgenaze dayrdnobiT, kacobriobis
civiblizaciis sirTullis gaTvaliswinebiT, adamianis ufBebaTa sayovelBTao dek Baracia
TiTgnis ar gansazRvravs, Tu ra FargBebSi SeiZBeba pirovnebis Tavisuf Bebis SezRudva
rwnenis sakiTxebSi (me-14 da 29-e mux Bebis garda, romBebic exeba zogad sakiTxebs).

zenoT xsenebu @1 dokumentisgan gansxvavebiT, ,adamianis ufBebaTa dacvisa da
ZiriTadi TavisuFBebebis Sesaxeb~ konvencia (miRebuli evrosabWos wevri qveynebis
mier), gamocxadebull TavisufBebebTan erTad i1Tvaliswinebs maT SezRudvebsac im
TargBebSi, ronBebic auci Bebelia samarT D iani sazogadoebis SeqmnisTvis, maT Soris,
rebligiuri rwrnenis sakiTxebSic. magaliTad, konvenciis me-9 nmuxBis me-2 punqtiT,
»,SakuTari religiis an mrwamsis aRmsarebBobis TavisufBeba eqvemdebareba mxolod
in SezRudvebs, romBebic gaTvaliswinebulia kanoniT da aucilebelia demokratiul
sazogadoebaSi sazogadoebrivi uSiSroebis interesebis, sazogadoebrivi wesrigis,
JanmrTeBobis an zneobis dacvisTvis, an sxva piraTa TavisufBebisa da ufBebebis

ladamianis uFBebaTa sayove 1 Tao dek Baracia. [miRebu Bia gaeros generaluri asanb Beis mesame
sesiis mier 217-e rezoRuciiT (I11) 1948 wlis 10 dekembers]—M.: PUOP,2005.-C.25.
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dacvisTvis~2 udavoa, rom mocenu I nawi BSi konvencia miuTiTebs religiur gaerTianebebze,
rome I Ta moRvaweobac antisocialuria, xandaxan ki ukanonoc.

saerTaSoriso doneze Tezisebi sarwmunoebisa da sindisis TavisufBebis Sesaxeb
ganntkicebu B ia sxva dokumentebSic:

saerTaSoriso paqti sanogalaqo da po Bitikuri ufBebebis Sesaxeb (1966w.), rombis
me-18 mux B is me-3 punqtSi naTqvamia: ,,mvarmsis an rebigiis aRmsareb B obis TavisuT leba
eqvemdebareba mxo Bod kanoniT gaTvall iswinebull SezRudvebs, romBebic aucilebelia
sazogadoebis usafrTxoebis, wesrigis, janmrTeBobis da zneobis dacvisaTvis, iseve,
rogorc sxva pirTa ZiriTadi uflebebis da Tavisuflebis dacva-3

»demokratiull sazogadoebaSi religiuri Semwynareb B obis Sesaxeb~ evrosabWos
rezolucia #1202 (1993w.)*

»,dasagmebisa da Sromis dargSi diskrininaciis Sesaxeb” Sromis organizacilis
konvencia #111 (Jeneva, 1958w.), evropuli gartia bavSvTa ufBebebis Sesaxeb (1992w.)
da sxva’®

miuxedavad zemoxsenebu B1 dokumentebisa, romBebic iZBeva sindisisa da sarwnunoebis
Tavisuf Bebis garantias zogadsakacobrio zneobis fargBebSi, 1984 wlande msoflio
sazogadoehas ar hgonda miRebuli arc erTi dokumenti, romelic gakicxavda atipuri
rebigiuri gaerTianebebis sagmianobas. 1984 wlis aprilSi evropar Bamenti pirvelad
akeTebs gancxadebas ,munis destrugciull seqtastan dakavSirebiT.”¢ evropar Bamentis
gancxadeba kicxavs ,,Rirsi munis gaerTianebis ek Besiis” sagmianobas evropis qveynebis
teritoriasa da aSS-Si, agreTve, mouwodebs am qveynebis mTavrobebs, ,ar mianiWon
araviTari gansakuTrebuli statusebi, ar dauSvan maTi nebaze miSveba, ar miscen
gansakuTrebu Bi privilegiebi..~ an religiur organizacias, xolo 1984 wlis maisSi
es saxe Bmwifoebi iReben ,evropulli Tanamegobrobis wevri qveynebis sazogadoebrivi
midgomis rezoBucias kanonis darRvevis mimarT in axall i organizaciebis mier, romlebic
Fungcionireben rebigiuri gaerTianebebis mFarvelobis qveS~, sadac eWvis qveS dadga
»RIrsi munis gaerTianebis ek Besiis~ religiuroba da SeTavazebul igna rigi RonisZiebebis
gatareba momavalSi anallogiuri situaciebis Tavidan asacileblad’

1995 wells verkorSi (safrangeTi) 16 adamianis (maT Soris, 3 bavSvis) daRupvis
Sendeg evropar Bamentma miiRo gadawyveti Beba, romelic mieZRvna ,,religiuri seqtebis-~
probBemas (1996w.). dokumentSi msgavs organizaciebs bralad edebaT ,adamianis
ufBebaTa darRveva da iseTi danaSau Bebrivi gmedebebis Cadena, rogoricaa: adanianebTan

Zevropu Bi sabWos konvencia “adamianis ufBebaTa dacvis da ZiriTadi Tavisuf Bebebis Sesaxeb~,
1950 wlis 4 noenberi. m: 2005.- .67

i.v.tixonravovi, sasamarTHo religiancodneoba - M., 1998.- C 116.

4ixi BeT iqve.

ShavSvis uF B ebebis evropuli gartia/konsul tantplusi

6,Rirsi munis gaerTianebis ek Besia~, Segmi B ia koreis mogalBagis san men munis mier 1946 wels.
gavrceBebulia rf Soreull aRmosavleTSic. v.bB. kornaceviCi - 50 cnobi i seqta, xarkovi, 2004-
215.

"encik Bopedia. “ruseTis destrugciull i, okull turi da neokerpTayanisncenBuri xasiaTis axali
religiuri organizaciebi~: [eBeqtronuli resursi]. -, 2002, marti. — wvdonis reJini; http//
iriney.vinchi.ru.htm.
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sastiki moqceva, sgesobrivi Zaladoba, TavisufBebis ukanono aRkveTa, adamianebiT
vaWroba, ZaBadobisken wagezeba, rasistulli Sexedu Bebebis gavrceBeba, gadasaxadebis
gadaxdisgan Tavis arideba, kapital is ukanono gadaadgi Beba, 1araRiTa da narkotikebiT
vaWroba, SromiTi kanonmdeb B obis darRveva, ukanono samedicino sagmianoba...”. miRebu I
igna gadawyveti Beba, ZiriTadi Tavisuf Bebebisa da Sinagan sagneTa sakuTari komitetisTvis
mieniWebinaT uf Bebamosi Beba, ,miemarTaT winadadebiT erovnuli par Bamentarebis
Sesabamisi komitetebisTvis, raTa maTi Semdgomi erTobBivi sxdoma mieZRvnaT seqtebis
probBenebisTvis”, informaciis gacvl isa da am organizaciebis arasasurve li sagnianobis
aRsakveTi saukeTeso meTodebis gamovBenis mizniT.

universalur dokumentad, maT Soris, sindisis Tavisuflebis da sarwmunoebis
sakiTxebSi SeizZBeba iqces gaeros asambBeis generalluri rezolucia 56/5898,
gansakuTrebiT maSin, rodesac saubaria saxe Imwifos mxridan atipiuri religiuri
organizaciebis sagmianobis gamoyenebis an Segqmnis Sesaxeb.

ruseTis istoriaSi pirvelad, droebiTi mTavrobis dek BaraciaSi, ganocxadda sindisis
srulli Tavisufleba ,misi Semadgen B obisa da amocanebis Sesaxeb~, kerZzod ki dekBaraciis
me-3 pungtiT gaugnebu B ia yvela wodebrivi, sarwnunoebrivi da erovnulli SezRudva.

unda aRiniSnos, rom ruseTis imperiaSic “ucxouri warmoSobis aRmsarebl obebis~
mimarT sakmaod Boialuri damokidebu Beba hgondaT.!

pirvEma sabWoTa konstituciebma, romBebic wyvetdnen axali tipis saxeBmwifos
mSeneb B obis sakiTxebs, gverdi arc religias auares:

1918 whis 10 ivhiss miRebuli rsfsr-is konstitucia ,rsfsr konstituciis
zogadi debulebebis~ meore nawi BSi demokratiulad wyvets Semdeg sakiTxs:
LMSrome B TaTvis namdvi Bi sindisis TavisufBebis uzrunvelByofis mizniT ekBesia
gamoeyofa saxeBmwifos, xolo skoBa _ ekBesias, religiuri da antireligiuri
propagandis TavisufBeba ki eZBeva yvela mogalages~. samwuxarod, saxeBmwifom ar
Seasrulla sakuTari valdebu Bebebi, maT Soris, ZiriTadi Tavisuf Bebebis sakiTxSic.

ssrk-is pirveli konstitucia (1924w.) Tavis miznad acxadebda ,msofBios sabWoTa
socialisturi respublikis” Segmnas da ar exeboda 1iseT sakiTxebs, romlebic
aregulirebda saxelmwifosa da religiebis urTierTobas.

ssrk 1936 wlis (mux. 124-e) ZiriTadi kanoni ssrk-s mogaBageebs umtkicebda
sindisis srull Tavisuflebas: ,nogalBageTaTvis namdvi Bi sindisis TavisufBebis
uzrunveByoFis mizniT ssrk-Si ekBesia gamoeyofa saxe@mwifos, xolo skola _
ekBesias. religiuri kulltebis gamarTvis TavisufBeba da antireligiuri propagandis
TavisuFleba eZBeva yvela mogaBages~.

ssrk-is ukanaskneBi konstitucia (1977w.) 52-e muxBSi iZBeoda sindisisa da
sarwnunoebis TavisuT Bebis garantias sabWoTa saxe Bmwifos gagebiT: ,,ssrk-s moga B ageebs
eZBevaT sindisis Tavisuflebis garantia, anu nebismieri rebligiis an arcerTis

8saxe ImwvifoTa pasuxismgeb B oba saerTaSoriso-samar T Bebrivi gnedebebisTvis: gaeros gen. asarb B eis
rezolucia 2001 wlis 12 dekenberi//konsu I tantp B usi.

®i.p.titovi, ruseTis saxe Inwifos da samarT his istoriis grestomaTia. m, prospeqti, 1999.
273.

0a.s.pav B ovi, saekBesio samarT Bis kursi.-spb, 2002. 123

Upp.titovi, ruseTis saxe Inwifos da samarT bis istoriis grestomaTia. prospeqti, 1999. 23
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aRmsareb Bobis ufleba, religiuri kull tebis mindevrobis an aTeisturi propagandis
uf Beba. sarwnunoebebTan dakavSirebuli SuURBisa da siZullvilis gaRviveba akrZzalullia
ssrk-Si ekBesia gamoyofilia saxe Imwifosgan da skolBa — ek Besiisgan~.2

ssrk-Si ZiriTadi kanonis doneze pirvelad aikrZzala SuRBi1 religiur niadagze.

ssrk-is yvela konstitucia iZBeoda sindisis Tavisuflbis iuridiull garantias,
magram erTi ideoBogiis batonobis pirobebSi es SeuZBebelBi iyo da SeuTavsebeli
mcnebasTan _ Tavisuf Beba, rogorc zogadsakacobrio Faseu B obasTan. isini gamocxadebu I
principebs uaryofdnen imave konstituciis sxva nawilBebiTac. mxolBod sabWoTa
xelisuflebis dasasrulls iyo arsebulli winaaRmdegobebis moxsnis mcdel oba, (1990
whis 26 dekembers miRebul igna ssrk-is konstituciis me-6 muxBis axali redagcia),
xo b o rsfsr-Si gaCnda pirveli kanoni ,,sarwnunoebis TavisufBebis Sesaxeb~, romelic
mogmedebda 1998 wlmde.

sabWoTa kavSiris daSBis Semdeg mis sivrceSi gaCndnen axali saxe Bmwifoebi
yoFilli sabWoTa respublikebis ricxvidan, Tavisi erovnulli kanonmdebl obebiT.
saxe InwiFoebis momdevno gmedebebis koordinaciisaTvis Seigmna damoukidebel i
saxe Bmwifoebis Tanamegobroba. dsT-s wesdebis me-2 muxBi Tavis miznad asaxe Bebs
yadamianis uf B ebebis da ZiriTadi Tavisuflebebis uzrunve Byofas euTo-s saerTaSoriso
dokumentebisa da uf Bebis sayove 1 Taod aRiarebul i principebisa da normebis Tanaxmad”,
magran specialluri agtebi sindisisa da sarwmunoebis TavisufBebis sakiTxebSi
Tanamegobrobis CarCoebSi jer ar arsebobs.

1991 whis noemnberSi rsfsr-s umaR Besi sasamarT Do 1Rebs ,mogaBagisa da adamianis
ufBebaTa da TavisuFBebaTa dekBaracias”. dokumenti gaxda ruseTis federaciis
axali konstituciis Taviseburi prototipi mogalagisa da adamianis ufBebaTa da
TavisufBebaTa sakiTxSi.

rf-s konstitucia acxadebs adamians, mis ufBebebs da TavisuFBebas umaRBes
Taseulobad (muxBi me-2). me-13 muxBSi aRiarebulia 1deologiuri mravall saxeoba
da ikrZalleba erTi ideologiis hatonoba. ruseTis ZiriTadi kanoni TiToeull adamians
aZlevs sazogadoebrivi gaerTianebis sagmianobaSi monawi Beobis ufBebis (nuxBi 30-
e), azris da sityvis TavisuflBebis garantias (muxBi 29-e¢). ganocxadebuli
TavisuT Bebebis dacvis garantia, miuxedavad sgesis, rasis, erovnebis, enis, warmoSobis,
gonebrivi da Tanamdebobrivi ndgomarobis, sacxovrebeBi adgilis, religiisadni
damokidebu Bebis, mrwansis, sazogadoebrivi gaerTianebebisadmi mikuTvnebis, agreTve,
sxva movaleobebisa” ekisreba saxeBImwifos (muxBi me-19). rogorc ukve aRiniSna,
konstituciis 28-e muxBi nTHianad eZRvneba religiur da aTeistur Tavisuf lebebs.'

rf-s konstituciis 28-e mux BSi ganmtkicebuli TavisufBebebi regulirdeba rf-
is konstituciis mier ruseTis federaciis kodegsiT administraciull i kanondarRvevebis

Bsarwmunoebis Tavisuf Bebis Sesaxeb: 1990 wlis 25 ogtonbris rsfsr kanoni #267-1 (1995 wlis
27 1anvris cvliBebebiT)//konsu I tantp B usi.

Ydamoukidebe B1 saxeBmwifos Tanamegobrobis wesdeba (minski, 1933 wlis 22 ianvari)//
konsu I tantpl usi.

Badanianisa da mogaBagis ufBebebisa da Tavisuf B ebebis dek Baraciam,2005.45.

®ruseTis federaciis konstitucia miRebulia sayove 1 Tao saxal xo krebis kenWisyriT 1993
whis 12 dekembers.moskovi, 1uristi, 1997w. 43.
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Sesaxeb rf-is sisxbis samarTHis kodegsiT, rf-is sagadasaxado kodegsiT, ,sindisis
TavisufBebisa da religiuri gaerTianebebis Sesaxeb” federaBluri kanoniT, agreTve,
rf-s da rf-s subieqtebis sxva normatiul-uflebrivi agqtebiT.”

sanogalago kodegsi  (SemdegSi _ rf-is sk) me-4 TavSi (iuridiuli pirebi)
religiur gaerTianebebs aRiarebs iuridiulli piris komerciul formad (48-e nux.
naw. 1-3, 50-e mux. naw. 3, 117-e mux. naw. 1), romBis mimarTac maT damfuZneb lebs
ara aqvT gonebrivi ufBebebi. amasTan, 117-e mux Bis 2-3 naw. am organizaciebs aZlevs
samewarmeo sagmianobis ganxorcielebis uflebas sakuTari sawesdebo miznebis miRwevis
farglebSi. rf-is sk-is 212-e muxBis 1-Bi nawi Bis Tanaxmad, ,ruseTis federacia
cnobs sakuTrebis kerZo, saxe lmwifo, municipalur da sxva formebs,~, anu igi cnobs
religiuri organizaciebis sakuTrebis ufBebasac (mux. 213-e, naw. 4). sakuTreba
SeiZleba miRebul ignes SewiruBobis saxiTac, amasTan, 582-e muxBis me-2 nawilis
Tanaxmad, ,,Sewirulobebis miReba ar saWiroebs vinmesgan Tanxmobis an nebarTvis
miRebas”. rf-is sk-s Tanaxmad, religiuri organizaciebis (gaerTianebebis, jgufebis)
Bikvidacia daSvebulia mxoBod Semdeg SemTxvevebSi:

__ misi damFuZneb Bebis (monawi Beebis) gadawyveti BebiT;

_ sasamarTBos gadawyvetiBebiT, misi Segmnis dros daSvebuli uxeSi da
aRmoufxvreli darRvevebis arsebobis, kanonmdebBobiT akrZaBluli sagmianobis
ganxorciell ebis, agreTve, an organizaciebis sawesdebo miznebis sawinaaRmdego sagmianobis
sistematuri ganxorcielebis SemTxvevaSi (mux. 6l-e, naw. 2).

zenoT dasaxe Bebu B i mizezebis gamo, religiuri organizaciebis Bikvidaciis Sesaxeb
moTxovna SeiZBeba waredginos sasamarT Bos saxeImwifo organoebis an adgi Bobrivi
TviTmmar Tve Bobis organoebis mier (rf-is sk-is 61-e mux. naw. 3).°

ruseTis Federaciis kodegsi administraciulli samarTaldarRvevebis Sesaxeb (SemdegSi
__asko) sakuTari amocanebis Sesabamisad ayenebs administraciull pasuxismgebl obas
sindisisa da sarwmunoebis Tavisuflebis Sesaxeb kanonmdebBobis darRvevisTvisac,
kanonis winaSe Tanasworobis principis gaTvaliswinebiT (1.2 da 1.4 muxBebi). aseTi
pasuxismgeb Boba dgeba relBigiuri gaerTianebis sagnianobis organizaciisa da masSi
monawi Beobis drosac, roml is mimarTac mogmedebs uf Bebanosi 1 organos gadawyveti Beba
misi sagmianobis droebiT SeCerebis Sesaxeb (nuxBi 20.2.1). aRsaniSnavia, rom asko-s
28.3 mux. me-4 naw. Tanaxmad, Tanamdebobis pirebs, romBebic axorcielleben religiuri
gaerTianebebis sagnianobis kontro Bsa da registracias, callke eniWebaT administraciulli
kanondarRvevebisTvis ognis Sedgenis  uf Bebamosi Beba Semdeg SemTxvevebSi:

»sindisis Tavisuflebisa da sarwnunoebrivi TavisuFBebis uflebaTa ganxorciel ebis
dabrko Beba, maT Soris, rebigiuri an gansxvavebu Bi mrwansis miReba an maTze uaris
Tama, religiur gaerTianebaSi Sesvla an igidan gamosv Ba”, agreTve, religiuri grZnobebis
Selaxva (muxBi 5.26);

Tanamdebobis piris an organos mier saxe Inwifo zedamxedve B obis ganmaxorcie Bebell i
kanonieri gankargu Bebebis SeusrulebBoba (mux. 19.4, naw. 1);

7 sindisis TavisuFBebisa da religiuri gaerTianebebis Sesaxeb: Feder kanoni” #125-Fk 1997wl is
26 seqtenberi. konsu I tantp B usi.

BruseTis pederaciis srulli krebuli. novosibirski. 2006 weli. 125,

®ruseTis federaciis sanogalago kodegsi. ag.1,2,3: 2006 wlis 15 ianvris mdgomareobiT. prospeqti;
ve I bi, 2006, 241
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amave organos kanonieri gankargu Bebis (dadgeni Bebis, gadawyveti Bebis) droullad
SeusrullebBoba (mux.19.5naw.l);

administraciulli kanondarRvevebis Cadenis xell Semwyobi pirobebisa da mizezebis
aRsakveTi RonisZieebebis miuRebBoba (nux. 19.6);

cnobebis (informaciis) warmoudgenBoba (mux.19.7)202

»,sindisis TavisufBebisa da rebigiuri gaerTianebebis Sesaxeb~ Federaluri
kanoni (SemdegSi _ Tk-#125) aregulirebs uflebriv mdgomareobas rogorc ukve
arsebuli religiuri gaerTianebebisa (organizaciebis, jgufebis), aseve, momavall Si
Sesagmne B ebis. amasTan, i1s 1ZBeva samarT Hian istoriull Sefasebas ruseTis
saxe Inwifoebriobis Camoyall ibebaSi marT Bmadideb Bobisa da sxva tradiciulli
religiebis gansakuTrebuli rolis aRiarebiT. ase, magaliTad, kanonis preambu B aSi
naTqvamia: ... qgristianobis, is Banis, budiznis, iudaiznis da sxva religiebis pativisceniT,
ronlBebic Seadgenen ruseTis xalxTa istoriulli memkvidreobis nawi s~

ruseTis Tederaciis saero xasiaTis aRiarebiT, anu relBigiuri gaerTianebebis
saxe BmwiFosgan gamoyoTis konstituciuri principis dacviT, Tk-#125 iZBeva religiuri
gaerTianebebis sagnianobaSi saxe Bmwifos CaurevBobis garantias im pirobiT, ron daculli
igneba rf-is kanonebi mocemul sferoSi. saxe Imwiftos Caurevloba ar iTvaliswinebs am
gaerTianebebSi monawi Be moga BageTa sxva uf Bebebis SezRudvas. im SemTxvevaSi, Tu r¥-
is mogalagis mrwamsi an sarwmunoeba xels uSHBis sanxedro samsaxurs, mas agvs
al ternatiulli samoga Bago samsaxuris ufleba?? religiuri gaerTianebebisaTvis saxe Bnwifo
iTvaliswinebs sagadasaxado da sxva SeRavaTebs, materialur da sxva daxmarebebs; ar
akisrebs saxelmwito xeBisuflBebis fungciebis Sesrullebas da urTierTCaurevl obis
srulli dacvisTvis aZlevs saSuall ebas, ar miiRos monawi Beoba saxe Emwifo xelisuflebis
organoebis arCevnebSi, po B itikuri partiebisa da moZraobebis moRvaweobaSi, agreTve, ar
daafinansos isini (Fk-#125-s mux. 3, 4). analogiuri uflebebiT sargebl oben ucxouri
rebigiuri gaerTianebebic (nux. me-13).

Tk-#125-s mux. me-3 me-6 nawi BiT, ~“sindisis Tavisuflebisa da sarwmunoebis
TavisuT Bebis uFBebis ganxorciellebis dabrko Beba, romell ic dakavSirebu B ia pirovnebaze
ZaladobasTan, religiisadni damokidebuBebis gamo magaBagis grZnobebis ganzrax
SeuracxyofasTan, religiuri upiratesobis propagandasTan, qonebis dazianebasa da
ganadgurebasTan, an aseTi gmedebebis Cadenis saSiSroebasTan, ikrZaleba da idevneba
federalluri kanonis Tanaxmad. sajaro RonisZiebebis gatareba, mogalageTa religiuri
grZnobebis Seuracxmyofeli tegstebisa da gamosaxu Bebebis moTavseba religiuri
Tayvaniscemis obieqtebis maxBobBad akrZaBulBia”. sindisisa da sarwmunoebis
Tavisuf Bebis garantirebiT, maT Soris, ruseTis mogalageTa aRsarebis saidumlos
dacviT, mocemuli sferos ufBebebSi kanoni maT uTanabrebs ucxoel, mogaBageobis
armgone moga Bageebs da pirebs, romBebic kanonierad imyofebian ruseTis federaciis
teritoriaze (mux. me-3, naw.l).

Zavtoris SeniSvna. rf. iusticiis saministros federaluri saregistracio sansaxuris
Tanamdebobis pirebi.

ZAruseTis federaciis kodegsi administraciulli samarTall darRvevebis Sesaxeb: 2006 wlis 15
aprilis mdgomareobiT.- novosibirski: cinb. ganom. 2006w. .67.

2federaluri kanoni sanxedro valdebulebisa da samxedro samsaxuris Sesaxeb #53-Ffk, 1998
whis 28 marti // konsul tantpRusi.
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saxeInwifo da municipalur skolBebSi saero xasiaTis ganaT Bebis miRebis
konstituciuri principis daurRvev B obiT,rf-is sk-#125, me-5 mux Bi iZBeva religiuri
ganaT Bebis miRebis saSuallebas “sakuTari individuaBuri an erTobBivi arCevanis
safuzvel ze” religiuri dawesebulebis TargBebSi, saxeBmwifo saganmanaT Beblo
programebis CarCoebs gareT da zianis gareSe. me-19 muxBis Tanaxmad, religiur
organizaciebs ufleba aguvT (sakuTari wesdebisa da kanonmdebBobis Tanaxmad),
registraciisa da saxelmnwifo HBicenziis qonis SemTxvevaSi, Seqmnan sasulliero-
saganmanaT Beb B o dawesebu Bebebi sasu B iero msaxurebis da personall is mosanzadeb I ad.
amasTan, saxelmwifo Tavs ikavebs rT¥-s im mogaBageebis JarSi gawvevisgan, romlebic
swav Boben aseT dawesebu BebebSi (nux. me-19). 242526

Tavi meore — “rebigiuri gaerTianebebi,” rf-is sk-#125 nT Dianad eZRvneba religiuri
Joufebisa da organizaciebis Formebs, miTiTebulia saxe lnwifo registraciis pirobebi,
maT Soris, “cnobebi religiis swavBebis safuzvlBebisa da masTan dakavSirebulli
pragtikis Sesaxeb, agreTve, religiisa da mocemu D1 gaerTianebis Seqmnis Sesaxeb, misi
sagmianobis formebisa da meTodebis Sesaxeb, ojaxisa da qorwinebis, ganaT Bebis,
urTierTobebis Taviseburebebis, nocenu i religiis mindevrebis, organizaciis msaxurebis
da wevrebis mogaBageobrivi ufBebebisa da valdebulebebis SezRudvebis mimarT
damokidebu Bebis Sesaxeb” (mux. me-11), agreTve, HBikvidaciis Sesaxeb — es aris
TviThikvidacia sasamarTBos ganaCenis Tanaxmad, r¥-is kanonmdeb Bobis uxeSi da
araerTgzis darRvevis SemTxvevaSi (mux. me-14), agreTve, me-10 mux Bis Tanaxmad,
auci Bebel1 moTxovnebi am gaerTianebebis wesdebebis ganmtkicebisaTvis, esaa:

dasaxe B eba, adgi Imdebareoba, religiuri organizaciis saxeoba, sarwnunoeba, ukve
arsebulli centralizebuli religiuri organizaciis mikuTvnebis SemTxvevaSi _ misi
dasaxe I eba;

sagmianobis miznebi, amocanebi da ZiriTadi Formebi;

sagmianobis Segmnisa da Sewyvetis wesl;

organizaciebis stuqtura, maTi marTvis organoebi, maTi Formirebis da kometenciis wesi;

fuladi saxsrebisa da organizacils Sxva gqonebis wyaroebis warmoqgmna;

wesdebaSi damatebebisa da cvlilBebebis Setanis wesi;

gonebis gankargvis wesi sagmianobis Sewyvetis SemTxvevaSi;

sxva cnobebi, romelic exeba mocenuli religiuri organizaciis sagmianobis
Taviseburebebs.

SromiTi samarTBebrivi urTierTobebi religiur organizaciebSi Sendeba r¥-s
SromiTi kodegsis safuzvelze (SromiTi xelSekrulebebi da kontragtebi), iseve,
rogorc rf-s yvela mogalage, mRvde Imsaxurebic eqvendebarebian socialur sapensio
uzrunve lyofas, agreTve, socialur dazRvevis saerTo safuzvBebs (nux. 24-e).?

Brf. sagadasaxado kodegsi // ruseTis Federaciis srulli krebuli. novosibirski: cimb. gamon.

2006w. mux. 3, 149, 217, 219, 251, 270, 333, 35, 381, 395.

Z4ganaT B ebis Sesaxeb: r¥ kanoni #3266-1//1992 wlis 10 ivlisi // konsu I tantp B usi.

ZumaR Besi da umaR Besi saswav BebBebis Sendgomi profesiulli ganaT Bebebis Sesaxeb: Federaluri
kanoni #125-Fk // konsu I tantp B usi.

Zsamxedro vall debu Bebisa da sanxedro samsaxuris Sesaxeb: Federaluri kanoni #53-Fk, 1998
whis 28 marti // konsul tantpRusi.

Z7rf¥ SromiTi kodegsi // konsu I tantp R usi.
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sakuTrebis, qonebis gankargvisa da sargebBobis ufBeba mTHianad regullirdeba
rf-is sk-s mier2 nmocenull organizaciebs aqvT warmoebis, yidvis, eqsportirebis,
inportirebis, maT Soris, sagqve Bmogmedo da ku I turu B-saganmanaT Beb B o miznebiTac,
religiuri Biteraturis, beWduri, audio-video masalebis da, agreTve, religiuri
daniSnu Bebis sxva nivTebis gavrcelebis ufBeba (mux. me-17, me-18). r¥-s kanonebis
Tanaxmad, maT agvT ufBeba, ganaxorcielBon samewarmeo sagnmianoba da Segmnan sakuTari
sawarmoebi (mux. 23-e).

kanonis me-16 mux Bis Tanaxmad, reBigiur organizaciebs ufBeba agvT, Seasrullon
Tavisi wesebi da ceremoniebi Tavis saku l to Senobebsa da nagebobebSi, agreTve, callke
gamoyofil adgilebSi, maT Soris, momBocvelobis adgilebSi, sasaflaoebze,
krematoriumebSi sacxovrebel SenobebSi da aS.

mocenul sferoSi kanonmdebBobis aRsrulebis zedamxedvalobas axorcielebs

rf-s prokuraturis organoebi, xolo mocenuli organizaciebis wesdebasTan maTi
gmedebebis Sesabamisobas _ r¥-s iusticiis saninistros federaluri maregistrirebel i
samsaxuri (muxBi 25-e). rebigiur gaerTianebebSi sindisis Tavisuf Bebis kanonmdeb B obis
darRvevas mohyveba sisxBis, administruciuli da sxva pasuxismgebBoba (rf-is sk-
#125 mux. 26-e).

zenoTgnu B idan gamomdinare, SeiZBeba gakeTdes daskvna, rom rf-is sk-#125 moicavs
rf-is konstituciis mier miTiTebul normebs, romBebic sistematizirebulia rf-is
sakanonmdeb B o agtebisa da sxva federalluri kanonebis mier.

rf-is subieqtebis doneze arsebobs, agreTve, normatuiull-samarT Bebrivi agtebi,
romBebic aregulirebs samarTHis mocemu l dargs. magall iTad TaTarstanis respub Bikis
kanoni “sindisis Tavisuf Bebis Sesaxeb da rebigiuri gaerTianebebis Sesaxeb~, daRestnis
respub Bikis kanoni “vahabituri da sxva eqstremistulli sagnianobis akrZallvis Sesaxeb~
daRestnis respublikis teritoriaze~ da sxva?®

“sindisis Tavisuflebisa da religiuri gaerTianebebis Sesaxeb” federaBluri kanonis
Biberaluri miRwevebi iTval iswinebs mrava B mxriv konsul taciebs ruseTis yvella religiur
gaerTianebasTan mocenu B i normatiuli aqtis momzadebisas da religiis saxe Imwifosgan
gamoyoFis konstrugciull princips (rf-is konstituciis mux. me-14, naw.1,2), agreTve,
imas, rom saxe Imwifos mxridan kanoni Tavisi arsiT yove B Tvis callnxrivi agtia. agedan
gamonmdinare, Cven gadavwyviteT sxva qveynebis gamocdi Bebis Seswavla, religiuri da
istoriulli nsof Imxedve B obis mjone mosax Beobis miax BoehiTi anaBogiuri SemadgenB obiT,
maT Soris, sabhWoTa, aTeisturi, ukrainisa da sagarTvelos warsulliT.

ukrainis konstitucia 35-e mux BSi acxadebs: ,,yove I adamians agvs msof B mxedve B obisa

da sarwmunoebis TavisufBebis ufleba. es ufleba moicavs nebismieri sarwmunoebis
aRmsareb Bobis an araRmsarebBobis TavisufBebas, dabrkoBebis gareSe religiuri
ku B tebis an saritualo wesebis erTpirovnull an koBeqtiur gamarTvas, religiuri
sagmianobis warmarTvas.

an uF B ebis ganxorcielleba SeiZleba SeizRudos kanonis mier mxo 0 od sazogadoebrivi
wesrigis, mosax Beobis janmrTeBobisa da zneobis dacvis an sxva adamianebis uf B ebebis
da TavisufBebebis dacvis mizniT.

Brf.samoga Bago kodegsi//konsu I tantpl usi.
BsgerTaSoriso terorizmTan brZo Ba, dokumentebis krebu B1i. m, 2005. garant master praini.
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ekBesia da religiuri organizaciebi ukrainaSi gamoyofi lia saxe Imwifosgan, xolo

skola — ekBesiisagan. saxelmwifo arc erT religias ar aRiarebs savalldebullod.

aravin SeiZleba ganTavisufBdes Tavisi movalleobebisagan saxeBmwifos winaSe an
uari Tqvas kanonebis Sesrulebaze religiuri mrwamsis motiviT. im SemTxvevaSi, Tu
sanxedro samsaxuris Sesrulleba ewinaaRndegeba mogalBagis religiur mrwamss, maSin
an va B debu Bebis Sesrulleba unda Seicvallos all ternatiulli (arasanxedro) samsaxuriT”2
ukrainis konstituciis mniSvneBovani nmuxBi asaxavs TiTgmis yvela Tavisuflebas,
ronBebic gaTvaliswinebulia mocenul sferos regulirebisaTvis rf-s normatiull-
samarT Bebriv agtebSi. amasTan, “sindisis TavisufBebisa da rebigiuri organizaciebis
Sesaxeb” ukrainis kanoni ukraineBi par Bamentarebis azriT, saWiroebs daxvewas.®
safiqgrebe B ia, rom mocemull etapze ukrainis sistematizirebull sakanonmdeb @ o agtebSi
ganntkicebu Bi normebi awyobs orive mxares.

sagarTveBos konstituciaSi ganmtkicebulia sarwmunoebis sferoSi sayovel Taod
aRiarebuli TavisufBebebi, “sadac saxe Imwifo aRiarebs garTulli marT Emadideb Buri
ekBesiis gansakuTrebul rolls sagarTvelos istoriaSi da amasTan erTad acxadebs
rebigiuri nrwansis da aRmsarebBobebis srull TavisuflBebas da ekBesiis
damoukideb B obas saxe BInwifosagan” (ne-9 da me-19 mux Bebi), “rome B Sic yove I adanians
eZleva sityvis, azris, sindisis, sarwnunoebis da mrwansis TavisufBebis garantia..
ikrZalleba TavisuFBebebis SezRudva, Tuki maTi gamov B ineba ar zRudavs sxva pirebis
uflebebs da Tavisuf Bebebs”

sagarTveBoSi napovnia axali forma urTierTobisa saxe@lnmwifosa da religias
Soris TanabarufBebian sawyisebze, konstituciuri SeTanxmebis saxiT (SemdegSi _
teqstSi  SeTanxmeba) sagarTveBlos saxeBImwifosa da garTull samociqullo
marT Bmadideb Bur ekBesias Soris.

SeTanxmebis preanbula garTull marT Emadideb Bur ekBesiaze (SemdegSi _ ekBesia)
saubrobs rogorc msofBlio marTHEmadidebBuri ekBesiis Sesaxeb, xolo
mar T Emadideb B obaze _ rogorc sagarTve B os mosax Beobis udidesi nawi Bis tradiciuli
religiis Sesaxeb. amas adasturebs sasull iero-administraciulli centris mdebareoba
g.mcxeTaSi, aRniSnavs marT Bmadideb Bobis gansakuTrebul rolls gueynis istoriaSi da
saxe Imwifosgan mis damoukideb I obas.

saxe Inwifo da ekBesia adastureben mzadyofnas urTierT TanamSromlobisaTvis
mTe D1 gveynis mosax Beobis sakeTi BdReod. mxareebi erTmaneTs aniWeben uf Bebamosi B ebas,
dadon xelSekruBlebebi erTmaneTis interesebis sferoebSi (1-Bi SeTanxmebis me-2
muxBis 1-0i nawi B1). ekBesia aRiarebulia istoriullad Camoyall ibebull, samoga Bago
samarThis srulluflebian subieqtad, romeBic mognedebs ekBesiuri samarTHis,
sagarTveBos konstituciis, winandebare SeTanxmebis da sagarTve B os kanonndeb B obis
Tanaxmad (mux. 1-Bi naw.3). ekBesiis warmodgenis ufBeba specialuri nebarTvis

%ukrainis konstitucia niRebu lia ukrainis umaR Besi radis V sesiaze 1996 wlis 28 ivliss,
/ldsT-s da bal tiispireTis qgveynebis konstituciebi. 1998 wlis. 508-566.

Slavtoris SeniSvna mocemu Bi naSromis daweris momentisTvis.

2sagarTve Bos konstitucia [miRebulia 1995 wlis 24 agvistos 1921 wlis sagarTvelos
demokratiulli respublikis konstituciis safuZvel ze//dsT-s da bal tiispireTis qveynebis
axal'i konstituciebi — ., 1998w. 175-209.
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gareSe aqvT saekBesio krebas, srulliad sagarTveBos kaTal ikos-patriargs, wninda
sinods da sagarTvelos sapatriarqos. sagarTvelos patriargi xell SeuxebelBia (mux.
1-01 naw. 4,5). ekBesiis moTxovniT saxe Imvifo ekBesiur dResaswau Bebs acxadebs
gamosasvlel (ugme) dReebad (mux. 1-Bi naw. 6). saxe Imwifo nmxars uWers aRsarebis
saidumB os da ekBesiur saidunBos nRvde Imsaxuri valdebullia, ar gasces informacia,
romelic misTvis, rogorc ekBesiuri pirisTvis, gaxda cnobili saxe Inwifo, agreTve,
aRiarebs ekBesiaSi jvris weras da uTanabrebs mas qorwinebis saxe Imwifo registracias
(mux. me-2-3). wminda msaxurebi Tavisuf B debian sanxedro-savaldebulo samsaxuridan,
saxe Inwifo iRebs val debulebas, Segmnas wmindamsaxurebis instituti SeiaraRebul
Zallebsa da TavisuflBebis aRkveTis adgi BebSi.

saxe Inwifos da ek Besias ufleba agvT, erTob B ivad SeimuSaon socialuri progranebi
mosax BeobisaTvis (mux. me-4). ruseTis kanonndeb B obisgan gansxvavebiT, saganmanaT Bebl o
dawesebu B ebebSi daSvebu B ia sagnis swav Beba marT Bmadideb Buri sarwnunoebis Sesaxeb,
risTvisac erToblivad SeimuSaveben saganmanaT Beb B o da samecniero programebs (mux.
me-5).

uf Beba qonebaze, uZrav qonebaze, miwaze, agreTve warmoebu I, SeZeni l, ekBesiis mier
usasyidlod niRebull produgciaze srulliad regulirdeba sagarTvelBos samogalago
kanonmdeb B obis mier da Tavisuf Bdeba gadasaxadebis gadaxdisagan (mux. me-6). winamdebare
SeTanxmeba cnobs ekBesiis sakuTrebad ekBesiur Taseulobebs, romBebic imyofeba
saxe Imwifos dacvis qveS (mux. me-8). saxe Imwifo da ekBesia erTobBivad zrunaven
ekBesiur nagebobebsa da faseu Bobebze, romBebsac agvs istoriull-kulturulli da
argeo logiur-argiteqturull i miSvne I oba. saxe lnwifo Tavis Tavze iRebs vall debu Il ehas,
awarmoos sxva qveynebTan maT teritoriaze mdebare analogiuri Faseu l obebis dacvasTan
dakavSirebu B'i mo Baparakebebi (nux. me-9-me-10).

Tavisebur unikaBlur movBenas postsabWoTa sivrceSi warmoadgens saxe Bnwifos
Sendegi aRiareba: “XIX-XX saukuneebSi (gansakuTrebiT 1921-1990ww.) damoukideb B obis
dakargvis da saxe@lmwifos mxridan ekBesiisaTvis zaralis miyenebis aRiarebiT.
saxe lmwifo, rogorc ekBesiisTvis warTmeu B i gonebis mFHobeli, iRebs vall debu B ebas,
nawi Bobriv aunazRauros mas miyenebuli zarali” (SeTanxmebis 11-e mux B i).*

amJamad sagarTve B os par BanentSi mimdinareobs debatebi saxe BmwifoSi registrirebul
yvela rebigiur gaerTianebasTan ana Bogiuri SeTanxmebebis xe BmowerasTan dakavSirebiT.

zemoTgmu B idan gamomdinare, SeiZBeba im daskvnis gamotana, rom sani qveynis magall iTzec
ki, romBebic adre erTi queynis SemadgenB obaSi Sediodnen, arsebobs erTi amocanis
gadawyvetis sxvadasxva varianti. agreTve, cnobi Bia, rom gveynebSi, sadac saxe Bnwifo
da religia ar aris gayofili, es amocana wydeba sxva xerxebiT — saxeBnwifos mier

2sagarTve Bos konstitucia [miRebulia 1995 wlis 24 agvistos 1921 wlis sagarTvelos
demokratiulli respublikis konstituciis safuZvel ze//dsT-s da bal tiispireTis qveynebis
axall 1 konstituciebi — m, 1998w. 175-209.

Bkonstituciuri SeTanxmeba sagarTve B os saxe Imwifosa da garTull sanociqu B o avtokefaliur
marT BmadidebBur ekBesias Soris [xeBmowerilia 2002 wlis 14 ogtonbers sagarTve B os
prezidentisa da srull iad sagarTve B os kaTall ikos-patriargis mier da damtkicebu Iia sagarTvel os
par Bamentisa da wminda sinodis mier 2002 wels.
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mosax Beobis umravBesobisaTvis tradiciulli religiis, rogorc saxe Imwifo religiis,
aRiarebiT, magram TviT saxeBlmwifoSi dominirebs saero kanonebi da politikuri
Tavisuf Bebebi (magalBiTad, saberZneTi an didi britaneTi, sadac monarqi meTaurobs
tradiciull religias), an saxeImwifos mier religiuri (rogorc saxe Imwifoebrivi)
uflebis aRiareba (magaliTad, irani, gaerTianebu Bi arabeTis eniratebi da sxva).3*353%

¥nsoF b ios queynebis kostitucia [eBeqgtronuli resursi]. 2006 wl is maisi. Wvdonis redJini;
http://www.rusoir.ru.

%SeniS.; neirolingvistika — codnis sfero nevrol ogiisa da Bingvistikis pirapirze, romelic
dakavebu B 1a darRveu B'i enobrivi unar-Cvevebis Seswavl iTa da aRdgeniT. didi encik B opediuri
B egsikoni, m, sph, 2001 gv. 36.

%®SeniS.; egstrasensi — termini, romelic ganoiyeneba adamianis aRsaniSnavad, romelBic FHobs
zemgrZnobiare aRgnisa da zemogredebis unariT. arafsigoBogia — ew. paranormaluri fsigoFizikuri
mov Benebis kvl evis dargi: eqgstrasensoru b1 aRgnisa, grZnobis organoebis monawi B eobis gareSe
(telepaTia, naTelmxi BveBoba, BozomaZiebh B oba, paradiagnostika da aS.) da sxva. ver miiRo
damakmayofi Bebe B i mecnierull i axsna da iwvevs mZafr diskusiebs. ixi BeT iqve, gv. 446.
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3d6d V03dda 0939300
sasamarT B o administrirebasa da menegmentis
reformis proegtis direqtoris moadgi e

eventualuri ganzraxva Tanamedrove dasavileT
evropull da amerikull sisxBis samarTallSi.

sagarTveBos sisxBis samarTBis kodegsis me-9 muxBi iZBleva rogorc pirdapiri,
aseve, arapirdapiri (eventualluri) ganzraxvis definicias. kerzod, am muxBis me-2
nawi B is mixedviT, “gnedeba pirdapiri ganzraxviTaa Cadeni Bi, Tu pirs gacnobierebulli
hgonda Tavisi qmedebis marT BwinaaaRmdegoba, iTvaliswinebda marT B sawinaaRmdego
Sedegis dadgomis SesaZBlebBobas da surda es Sedegi, anda i1Tvaliswinebda aseTi
Sedegis ganxorcielebis gardauvall obas-~.

amave mux Bis me-3 nawi Bis mixedviT, gnedeba arapirdapiri ganzraxviTaa Cadenilli,
Tu pirs gacnobierebuli hgonda Tavisi gnedebis marT BwinaaRndegoba, iTvall iswinebda
marT B sawinaaRmdego Sedegis dadgomis SesaZBebBobas da ar surda es Sedegi, magram
Segnebu Bad uSvebda an gullgrilad ekideboda mis dadgomas.

bralis fornmebis erTmaneTisgan gamigvnis, aseve, eventualuri ganzraxvis Sesaxeb
bevri daiwera rogorc sabWoTa periodis rusull, aseve, garTull BiteraturaSit
kodegsSi dRes arsebulli formulireba samarT Bebrivi azrovnebis xangrZ B ivi ganviTarebis
Sedegia. Tumca interess mokBebu B 1 araa an sakiTxis SeswavBa SedarebiT samarT Bebrivi
kuTxiT, miT umetes, qveynebi Tu gaviTvaBiswinebT imas, rom eventualuri ganzraxvis
andagvar koncefcias Tanamedrove dasavBeT evropulli bevri sistema ar iziarebs.

Tanamedrove dasavleT evropull da amerikuli samarTallSi eventualuri ganzraxvis
prob Bemis Seswavla iZBeva imis saSualebas, rom samarT Bebrivi sistemnebis mixedviT
qveynebi davyoT sam jgufad: 1) qveynebi, romBebic eventualur ganzraxvas
miakuTvneben ganzraxi bralis kategorias (mag.. germania, italia, espaneTi,
nider Bandebi, Sveicaria, portugalia), 2) qveynebi, romBebic eventualur
ganzraxvas miakuTvneben gaufrTxilebBobas (mag. safrangeTi) da 3) qveynebi,
romBebic eventualur ganzraxvas gamoyofen bralis calke formad, romelic
mdebareobs ganzraxvasa da gaufrTxilebBobas Soris (ingHBisi, aSS).

sakiTxi aseve garkveu Bwi Bad ukavSirdeba dRevandel garTull BiteraturaSi arsebul
davas imis Sesaxeb, SesaZlBebeBia Tu ara eventualuri ganzraxviT Cadenill 1ignes
danaSau Bis mcdel oba%

sanam TiToeuli an ggufis ganxi Bvas SevudgebodeT, oriode sityviT gvinda SevexoT
sakiTxis probBematurobas. dRes arsebulli samarT B is yvela mowinave sistema icnobs
bral is nmininum or Formas — ganzraxvas da gaufrTxiBebBobas. am gayofas, pirvel
rigSi, safuZvlad udevs nebeBobiTi (voBuntatiuri) elementi, anu ganzraxvis

maT Soris, yvelaze vrclad ix. alegsandre vaCeiSvi i _ “danaSaulis subieqturi mxare\
sabWoTa sisxBis samarTal Si” (Thi bisi, 1957).
2Cven am sakiTxze arsebul Teoriull debatebs ar SevexebiT, ubrallod minmovixi BavT dasavBuri

sistemebis mier am sakiTxis praqtikull gadawyvetas.
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dros pirs surs sazogadoebrivad saSiSi (marT BsawinaaRmdego) Sedegis gamowveva,
xolo gaufrTxilebBobis dros mas es Sedegi ar surs:

bralis formebi rom mxoBlod nebeBobiT elements efuZnebodes, maSin sakiTxi
SedarebiT advilad gadasawyveti 1igneboda, magram sagme maSin rTuldeba, rodesac
“asparezze gamodis~ SemecnebiTi (kognitiuri) elementi, kerZod, piri SeiZleba
iTvaliswinebdes sazogadoebrivad saSiSi Sedegis dadgomis:

1) auci leblobas,

2) albaTobas,

3) gamoricxavdes aseTi Sedegis dadgomas,

4) ar iTvaliswinebdes misi dadgomis allbaTobas, Tumca amis gaTvall iswineba mas
evalleboda da SeezBo kidec*

maga BiTisaTvis SeiZBeba moviyvanoT aseTi SemTxveva: mravalsarTuliani saxlis
me-6 sarTull ze sanSeneb B o samuSaoebis dasruBebis Semdeg piri gadawyvets, darCeni Hi
agurebi Zirs gadmouxedavad ezoSi gadayaros. am SemTxvevaSi SesaZlebelia, piris
SegnebaSi arsebobdes mavne Sedegis (sikdi i an sxeulis dazianeba) dadgomis albaTobis
sxvadasxva xarisxi, rac garkveulwilad gavBenas axdens bralis formaze.

kazusi I: Tu pirma icis, rom saxbis ezo savsea iq SekrebiBi1 xalxiT: (mitingi,
demonstracia, raime RirsSesaniSnavi movBena), maSin SeiZlBeba arsebodes pirdapiri
ganzraxva (Sedegis dadgomis gardauvall oba)

kazusi II: Tu pirma icis, rom mis mier arCeuli teritoriaze xall xi naklebad
moZraobs (Sedegis dadgomis alBbaToba), maSin SeiZBeba arsebobdes:

a. eventualur ganzraxva (im SemTxvevaSi, Tu piri egueba Sedegis dadgomas) an

h. TviTimedovneba (im SemTxvevaSi, Tu piri imedovnebs, rom Sedegi ar dadgeba
adgi Bis miuvallobis an sxva garemoebebis gamo).

kazusi Il1I: Tu saxbis ezo SemofargBulia da dacullia sanuSaoebis mindinareobis
gamo, magram pirs daaviwyda im dRes ezoSi mimdinare sxva samuSaobis Sesaxeb, ris
ganoc aguri Tavze daeca ezoSi myof muSas (ar iTvalBiswinebs alBbaTobas). aseT
SemTxvevaSi pirma SeiZBeba pasuxi agos daudevrobisaTvis (unda gaeTval iswinebina
da SeeZBo gaeTvalBiswinebina Sedegi).

Tu meore kazus samarTBebrivi sistemebis zemoTmoyvani i kBasifikaciis fonze
ganvixi BavT, maSin miviRebT 1imas, rom rigi qveynebisa am SemTxvevas miakuTvnebs
eventualuri ganzraxvis an gaufrTxilebBobis sferos. queynebis meore Jgufi mas
callmxrivad akva B ificirebs gaufrTxi BebBobad, xo 0o gveynebis mesame Jgufi aRiarebs
bralis callke formad, romelic mdebareobs ganzraxvasa da gaufrTxi BebBobas Soris.

qveynebis pirvel JgufSi wamyvani adgiBi germanias uWiravs. germaniis sisxBis
samarT B is kodegsi bralis formebis definicias ar iZlBeva, magram samarThis Teoria
da pragtika erTmaneTisgan gamoyofs ganzraxi brallis sam sxvadasxva saxes (Artender
Vorsatz):

1. gamizvna (Absicht) gu B isxmobs imas, rom mogmedi piri miiswrafvis danaSaulis
Semadgen B obaSi gaTvaliswinebuli Sedegis ganxorcielebisaken.

%Cven ZiriTad agcents gavakeTebT piris Fsigikur damokidebu Bebaze danaSauBebriv SedegTan
da ar SevexebiT marT BwinaaRmdegobis Secnobas.

“sagarTve B os ssk-is me-10 mux B is me-3 nawi B 1.
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2. pirdapiri ganzraxva (directer Vorsatz - dolus directus) guBisxmobs imas, rom
subieqti darwnunebuBia danaSaulis SemadgenBobis ama Tu im eBementis arsebobasa
an gmedebis ganxorcielebisas danaSaulis SemadgenBobiT gaTvalBiswinebuli Sedegis
dadgomaSi.

3. arapirdapiri ganzraxva (bedingter Vorzatz — dolus eventualis) gu I isxmobs imas,
ron mognedi piri seriozulad aRiqvams Semadgenl obis Sesabamisi Sedegis dadgomis
allbaTobas da egueba mas.

rac Seexeba gaufrTxi Beb B obas, aq erTmaneTisgan asxvaveben Secnobi | da Seucnobel
gaufrTxi Beb B obas (bewusteund unbewuste Fahrlassigkeit). Secnobi Bi gaufrTxi Beb B obis
dros pirs gacnobierebuli agvs kanoniT daculli obieqtis dazianebis safrTxe, magranm
safrTxis araswori Sefasebis an sakuTari ZalBebis gadaWarbebu B i1 ndobis, an sakuTari
iRball is gamo varaudobs mis Tavidan aci Bebas. rac Seexeba Seucnobi B gaufrTxi Beb I obas,
an SemTxvevaSi, windaxedu Bebis normis darRvevis gamo, piri ar acnobierebs danaSaulis
Semadgen B obis ganxorcielebis safFrTxes®.

maSasadame, rogorc eventualuri ganzraxvis, aseve, Secnobi Bi gaufrTxiBebl obis
dros pirs gacnobierebuli agvs sazogadoebrivad saSiSi Sedegis dadgomis safrTxe.
maS raSi mdgomareobs gansxvaveba maT Soris? germanull BiteraturaSi arsebobs
mravalli Teoria, romBebic eventualur ganzraxvas Secnobi B1 gaufrTxi Beb B obisgan
ganasxvavebs, zogierTi avtori aT maTgansac ki moixseniebs. profesori hans hainrix
ieSeki erTmaneTisgan gamoyofs sam ZiriTad Teorias:

a. albaTobis Teoriis mixedviT, bralis formas gansazRvravs piris arsebuli mavne
Sedegis dadgomis, albaTobis xarisxi (Grade der Wahrscheinlichkeit). am Teoriis
mowinaaRmdegeebi Tv B ian, rom misi gaziarebis SemTxvevaSi SeuZBebeli xdeba zRvaris
gavleba eventualur ganzraxvasa da Secnobi B gaufrTxilebBobas Soris, vinaidan
SesaZlebeBia allbaTobis maRall1 xarisxis drosac piri SeiZlBeba inedovnebdes Sedegis
Tavidan aci Bebas. im SemTxvevaSi, Tu mavne Sedegis dadgomis alBbaTobis yve Ba SenTxvevas
movaqcevT eventualur ganzraxvaSi, an nT Bianad gadavitanT gaufrTxi BeblobaSi,
maSin winaaRmdegobaSi moval T samarT B ianobis grZnobasTan da sasamarT B o pragtikasTan.
am SemTxvevaSi wusamarTBlod da dausabuTebBad gafarToveba ganzraxvis an
gaufrTxilebBobis sfero®.

h. Tanxmobis Teoriis (Einwilligungstheorie) mixedviT, mogmedi piri egueba mavne
Sedegis dadgomas, anu is imognedebda “im SemTxvevaSic, Tu ecodineboda, rom Sedegis
dadgoma gardauval ia”. an Teoriis mowinaaRndegeTa azriT, is metad zRudavs eventualuri
ganzraxvis sferos, axdens mogmedi piris da ara gmedebis Sefasebas. es Teoria
eventualuri ganzraxvis sferodan gamoricxavs 1Im SemTxvevebs, roca piris nier
dasaxuli mizani da savaraudo mavne Sedegi erTmaneTs gamoricxavs'.

g. grZnobis Teoriis (Gefuhltheorie) mixedviT, eventualluri ganzraxva arsebobs
maSin, roca piri gullgrilia danaSaulebrivi Sedegis dadgomisadmi. ieSeki miiCnevs,

SHansHeinrich Jescheck " Lehburch des Srafrechts” (Duncker und Humblot/Berlin). gv. 460.

Siqve.

iqve ieSeks maga B iTad mohyavs is SenTxveva, rodesac cudi msroBeli sanaZBeos debs, rom neore
pirs xel idan gaagdebinebs SuSis sferos, magran sferos nacvlad tyvia adamians xvdeba. am
SemTxvevaSi Tanxmobis Teoriis Formulis mixedviT, eventualuri ganzraxva ganoricxull ia,
vinaidan msro B el is mizani niZBavis mogebaa, rac ganoricxavs mis Tanxmobas sxeu b is dazianehaze.
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rom gullgriloba mxolod safuzvlad udevs mognedi piris gadawyveti Bebas. ganzraxvasa
da gaufrTxiBebBobas Soris gansxvaveba efuZneba imas, Seagqvs Tu ara pirs arasasurveli
Sedegis dadgoma Tavisi gadawyveti Bebis safuzvBebSi?

dResdReobiT germaniis uzenaesi sasamarTBos pragqtikiT eventualuri ganzraxvad
miCneuBia iseTi SemTxveva, rodesac piri iTvaliswinebs mavne Sedegis dadgonmis
SesaZ Beb B obas (kognitiuri elementi) da egueba mis dadgomas (nebe BobiTi e lementi)®.

eventualuri ganzraxvisa da cnobieri gaufrTxiBebBobis erTmaneTisagan gami jvnis
Sesaxeb germanul nmidgomas 1iziareben dasavBeT evropis nTeli rigi qveynebi -
italia, espaneTi, nider Bandebi, Sveicaria, portugal ia, Tumca maT Soris eventualluri
ganzraxvis sakanonndeb B o definicias mxolod portugallia icnobs®, danarCeni queynebSi
ki bralis formebi ganmartebulia sasamarTHo praqtikiT an dogtrinaluri wesiTY

unda 1Tqvas, rom zemoT CamoTvEBiBi zogierTi qveyana cdilobs eventualur
ganzraxvasa da gaufrTxilebBobas Soris gansxvaveba nebeBobiT momentTan erTad
kognitiuri elementSic (albaTobis xarisxi) ipovos. magaliTad, nider Bandebis
sasamarTHo pragtikiT eventualuri ganzraxvis dros piri egueba Sedegis dadgomis
“mniSvne B ovan risks”. Sveicariis sasamarT 0o praqtikiT eventualur ganzraxva arsebobs
maSin, rodesac “subieqtis mier Secnobi Bi mavne Sedegis dadgomis albaToba imdenad
maRalBia, rom misi gmedeba sxvagvarad ver ganimarteba, Tu ara am Sedegze misi
Tanxmoba”. albaTobis anaBogiurad maRall xarisxs 1Txovs espanuri sisxBis
samarT Bebrivi dogtrina eventualuri ganzraxvis dadgenisas®.

Cven mok Bed mimovixi BeT samarT Bebrivi sistenebis is jgufi, romBebic Cvens mier
moyvani B meore kazuss akvaB ificireben eventualur ganzraxvad an gaufrTxi Bebll obad
imis mixedviT Tu rogoria subieqturi mxaris voluntatiuri an kognitiuri elementi.

samarT Bebrivi sistemebis meore Jgufs miekuTvnebian 1s qveynebi, romBebic mavne
Sedegis dadgomis albaTobas (Sedegis gamowvevis survilis ar arsebobisas)
gaufrTxi Beb Bobad akvaBificireben. maT Soris wamyvani adgi Bi safrangeTs uWiravs.

safrangeTis sisxBis samarTHis kodegsi arc ganzraxvis, arc gaufrTxiBeblobis
definiciebs ar iZBeva. Tumca, samarTHlis Teoria erTmaneTisgan mkafiod asxvavebs
ganzraxvas da gaufrTxiBebBobas da maT moixseniebs sxvadasxva terminebiT — dol
da faute.

8iqve, gv. 243. eventualuri ganzraxvisa da gaufrTxi Beb B obis gani gvnis germanu Bi Teoriebis
ufro detaluri minoxilva ix. m. turava, “sisxlis samarTali, zogadi nawi B is minoxi Bva-~,
Thi Bisi, 2008, gv. 141-144

°Jean Pradel, Alberto Cadoppi “ Droit Penal Général Comparé” (editions CUJAS 2005)

Yportugaliis sissxlis samarTHis kodegsis me-14 mux i adgens :
“1. ganzrax mogmedebs is, vinc miznad isaxavs, Caidinos kanoniT gaTval iswinebu i danaSau Bebrivi
gmedeba.

2. ganzrax mogmedebs aseve is, vinc iTvall iswinebs rom mis gmedebas auci BebBad Sedegad mohyveba
kanoniT gaTval iswinebu Bi danaSau B is Semadgen B obis ganxorcie I eba

3. ganzrax mogmedebs is, visac Secnobi Bi agvs, rom mis gnedebas SesaZlebe I ia mohyves kanoniT
gaTval iswinebu i danaSau B is Semadgen B obis ganxorciel eba da eTanxmeba mas”.
http://www.verbojuridico.net/downl oad/portuguesepenal code.pdf

Ujx. Jean radel, SeniSvna 9.

2jgve. gv. 135, 151,

37


http://www.verbojuridico.net/download/portuguesepenalcode.pdf

mecniereba

Jan Bargie, sisxbis samarTalis zogadi nawi Bis saxe InZRvane B 0Si ganzrax bralls
axasiaTebs sami eBementiT: I. Sedegis gaTvalBiswinebiT, Il. Sedegis surviliT, Il
gnedebis kanonsawinaaRmdego xasiaTis SecnobiT®,

konti da mestr diu Samboni miiCneven, rom danaSaulebrivi ganzraxva SeiZleba
Sedardes isris mtyorcnells, romelic Tavis isars garkveuli miznisaken mimarTavs. am
mosazrebiT, isini akritikeben im avtorebs, romBebic ganzraxvas ganmartaven rogorc
mavne Sedegis gamowvevis survills. maTi azriT, ganzraxva aris ara mxolod survili,
aramned nebe B obiTi miswrafeba garkveu li Sedegebis gamowvevisaken. Sesabamisad, SesaZ Bebelia
pirs arc ki hgondes garkveuli Sedegebis “agtiuri” survilli, magram is nebeBobiT
iswrafvodes am Sedegebisaken. magal iTad, pirs romelic Segnebulad Cadis cru dasmenas
misi mier Cadeni B danaSau B is sxvaze gadabrallebis da pasuxismgeb B obis Tavidan aci Bebis
mizniT, SesaZBebelBia arc surdes sxvisTvis zianis miyeneba, magram is Cadis ganzrax
danaSau Bs*.

rac Seexeba eventualluri ganzraxvasa, franguli samarTali mas (dol eventuel)
ganzraxvis Formad ar miiCnevs da gadaaqvs gaufrTxiBeb BobaSi. frangull BiteraturaSi
xSirad ixsenieben kazuss sahaero kompaniis direqtorze, rome Imac winaswari SecnobiT
eqsp B oataciaSi gauSva gaumarTavi TviTmFrinavi. aseve kazuss avtomobi Bis mZRo Il ze,
rone Imac nis B is pirobebSi mosaxvevSi gadauswro meores avtomanganas, mZime, gadavida
gzis marjvena mxares da Seejaxa pirispir momavall avtomobills. frangi avtorebis
mosazrebiT, bralis es forma ganzraxvasa da gaufrTxilebBobas Soris mdebareobs,
magram misi ganzraxvasTan gaigiveba dauSvebeBia anaBogiis akrZallvis gamo®.

miuxedavad imisa, rom eventualuri ganzraxva, Franguli sisxBis samarTHlis
mixedviT, ekuTvnis gaufrTxiBebeli bralis kategorias, sisxBis samarTBis kodeqgsSi
arsebobs calkeuli Semadgenlobebi, sadac simZimis mixedviT eventualluri ganzraxva
pirdapir ganzraxvas utoldeba, aseTia mag. ganzrax cecxBis wakideba, romelmac
gamoiwvia sikvdi B, an erTi an ramdenime piris sxeulis dazianeba (322-10-e mux i),
aseve, 15 whis bavSvis mimarT ganxorcielebuli ZaBladoba, romelBmac misi sikvdili
gamoiwvia (mux. 224-7), Zaladoba, romel@mac gamoiwvia Sromisunarianobis samudamo
dakargva (nux @1 223-1), TviTnFrinavis, gemis an sajaro transportis gataceba, ramac
gamoiwvia sikvdiBi (mux. 224-7) am Semadgen B obebSi danaSau Bebrivi Sedegis gamowveva
eventualuri ganzraxviT an gaufrTxi BebBobiT uto B deba Sedegis ganzrax gamowvevas
da TiTgmis igive an miax Boebuli simkacriT isjeba.

aseve arsebobs sakmaod farTod FormuBirebulli muxBi 222 -7, romelic adgens:

“Zaladoba, romel@mac gamoiwvia msxverplBis unebBie sikvdilli, isjeba 15 whiT
Tavisuf Bebis aRkveTiT”. es muxBic aseve erT kategoriaSi agcevs da erTnairi
sinkacriT sjis eventuallur ganzraxvas da gaufrTxiBebBobas Sedegis mimarT.

maSasadame, Franguli samarTali, romelic eventualur ganzraxvas ar cnobs ganzraxi
bralis formad, cdilobs garkveulwilad, kazuisturad Seavsos amiT gamowveuli
sakanonndeb B o vakuumi, Tumca zogierTi Frangi avtori cdi B obs, niaRwios eventualuri

2Jean Largunier: Droit Pénal General (Dalloz 1999) p.42.

Jean Largunier: Droit Pénal General (Dalloz 1999) p.42.

“HU. 1. Kozoukuna: Y2010610€ npaso 3apybedichvix 20cyoapcms. cr. 275-277.
BMichele-Laure Rassat: Droit Pénal General (Ellipses, 2004) p. 338.
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ganzraxvis sakanonmdeb B o wesiT aRiarebas, magram am mcde B obebs jerjerobiT Sedegi
ar moutania®®.

axBa ganvixi BavT samarTHBebrivi sistemebis im jgufs, romBebic eventualur
ganzraxvas brallis calke formad gamoyofen k Basikur ganzraxvasa da gaufrTxi Bebl obas
Soris. bralis es forma romelsac “recklessness” (ugunureba, udardell oba) ewodeba
miRebu lia ZiriTadad saerTo samarTHis sistemis gveynebSi (aSS-Si, ingHisSi).

anerikis SeerTebuli Statebis modeBuri sisxbis samarTHis kodegsi (modd penal
code), erTmaneTisgan ganoyofs bralis oTx formas:

1. piri nogmedebs gamiznu Bad (with purpose), Tu misi mizania konkretul i gmedebis
Cadena an konkretuli Sedegis gamowveva.

2. piri mognedebs Secnobi Bad (knowingly), rodesac man icis, rom pragtikullad
udavoa (practically certain) misi gnedebiT konkretuli Sedegis gamowveva'.

3. piri mogmedebs ugunurad (recklessly), rodesac is cnobierad ugu lvebelyobs
konkretulli materialluri elementis arsebobis an Sedegis dadgomis arsebiT da
gaumarT Bebel risks.

4. piri nogmedebs gaufrTxiBebBobiT (negligently), Tu mas ar surs Sedegis dadgoma,
magram ar axorcielebs am Sedegis Tavidan asacilebel gonivrull windaxedull obis
movaBeobas (rac aseve gullisxmobs Sedegis dadgomis safrTxis arcodnas).

rac Seexeba inglisis sisxBis samarTall's, aq ganzraxvisa da ugunurebis (recklessness),
ugunurebisa da gaufrTxilebBobis (negligence) erTmaneTisgan gami jvna sakanonmdeb il o,
sasamarTHo da akademiur doneze, aseve, dausrullebeli debatebis sagans warmoadgens.

gasu b1 saukunis 80-ian wllebande BordTa palata ganzrax danaSau Bad akvaBificirebda
in SemTxvevas, rodesac braldebuli iTvaBiswinebda sazogadoebrivad saSiSi Sedegis
dadgonmis maRall alBbaTobas, magran BordTa palatis gadawyveti BebiT sagneze - ~Moloney~
__yvella es SenTxveva CaiTvalla ugunurebis (recklessness) sferod. sasamarT o pragtikis
Semdgomi ganviTarebis Sedegad ganzraxi brallis definicia Semoifargla im SemTxvevebiT,
roca pirs an surs Sedegis gamowveva, an pragtikulad darwmunebu lia mis dadgomaSi
(virtual certainty), an icis rom es Sedegi dadgeba movBenaTa CveuBebrivi ganviTarebis
gziT, Tu nogmedi piri dasaxull mizans miaRwevs®.

an kBasifikaciidan gamomdinare, rogorc ingHlisuri, aseve, amerikuli samarTHIT
(nodeBur kodegSi asaxuli pozicia) Cven mier zemoT moyvani i meore kazusi

% jqve. miSe B-Bor rasa mwuxarebas gamoTqvans imis gamo, rom Frangu B i samarT His mixedviT, Cven
mier moyvani b1 meore kazusis msgavsi SemTxveva (Tundac, rodesac mogmedi piri egueba Sedegis
dadgomas) gaufrTxi Beb B obad unda dakvall ificirdes. gv.336.

7 ganzrax bralis an ori formis gradacia praqtikull mniSvne Bobas iZens zogierTi Statis
samarTall Si. magall iTad alaskas da Buizianas StatebSi sxvisi sicocxbis gamiznu 1 xe Blyofa
warmoadgens pirveli xarisxis, xolo Secnobi i xelyofa — meore xarisxis mkvBelobas ix.
C.Clarkson and H. Keating, "Criminal Law” (fourth edition, 1998), gv.153.

B samarT Bis komisiis mier SemuSavebu Bi 1989 wlis sisxbis samarT His kodegsis proeqtiT:
“piri nmogmedebs ugunurad (recklessness) Sedegis mimarT, roca man icis, rom arsebobs am
Sedegis dadgonis safrTxe da mis mier Secnobi B garemoebebSi aragonivru Bad warnogmnis am
saFrTxes”. rac Seexeba ugunurebis gami gvnas gaufrTxiBebBobigan, is aseve dausrulebeli
davis sagania da sakiTxis mocu B obis gamo masze ar SevCerdebiT. an sakiTxis FarTo mimoxi lva
ix. C.ClarksonandH. Keating” Criminal Law’ fourth edition, 1998.
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moeqceva ugunurebis (recklessness) kategoriis qveS, romelic dafaravs rogorc
eventualur ganzraxvas, aseve, TviTimedovnebas®.

prob Bemis amdagvari gadawyvetis miuxedavad, rogorc frangulli sistenis msgavsad
inglisur-amerikuli samarTalBlic cdilobs Seavsos is vakuumi, rac gamowveulia
eventualuri ganzraxvis ganzraxi bralis gareT gamotaniT.

inglisur samarTal Si upirveles yovlisa bevri danaSaulli SeiZBeba Cadeni B ignes
rogorc “ganzrax, aseve, ugunurebiT”, Sesabamisad qmedebis kvalifikaciisaTvis
mniSvne B oba aRar aqvs, brallis an ori formidan romel i igna warmodgeni Bi%. magall iTad,
gonebis ganadgureba cecxBis wakidebiT (crime of arson) SeiZlBeba Cadenill 1ignes
rogorc ganzrax, aseve, ugunurebiT, Sesabamisad gnedebis kva B ifikaciisaTvis miSvne I oba
ar aqvs bralis formas.

rac Seexeba sicocxBis winaaRmdeg mimarTull danaSaullebs, rogorc amerikuli,
aseve, inglisuri samarTali erTmaneTisgan ganarCevs ganzrax (murder) da gaufrTxi Bebel
(mandaughter) mkv BeB oba. adamianis sicocx bis mizanmimarTul 1 an Secnobi 1 xelyoTa
kval ificirdeba rogorc “murde”, xoBlo ugunuri an gaufrTxilebeli xelyofa —
rogorc ~manslaughter”.

miuxedavad am dayofisa, modeBuri sisxbis samarTHis kodegsi ganzrax mkv I el obad
akvalificirebs im SemTxvevas, rodesac sicocxlis xelyofa xdeba i1seT garemoebaSi
rome Bic avlens damaSavis “eqstremaBur gulgrilobas adanianis sicocx bis mimarT 2,

mas Semdeg, rac mimovixi BeT eventuaBuri ganzraxvis problema da misi gadawyveta
sxvadasxva samarT Bebriv sistemebSi, gvinda oriode sityviT SevexoT eventualuri
ganzraxviT Cadeni B'i danaSaulis mcdel obis sakiTxs. zemoT dasaxe Bebu Bi gveynebidan
meore da mesame jJgufis sistemebSi rogorc samarTHis Teoria, aseve, pragtika
callnxrivad gamoricxavs eventualluri ganzraxviT mcdeBobis Cadenis SesaZllebl obas,
rac gasagebicaa imis gamo rom danaSaullis mcdeBoba Bogikurad moiTxovs ganzrax
bralls. rac Seexeba, pirveli jJgufis qveynebs, Cvens xeBT arsebulli BiteraturiT,
eventuaBuri ganzraxviT danaSau l is mcdel obas dasaSvebad miiCnevs germanu Bi sisxbis
samarT Bebrivi dogmatika?? da aseve aRiarebulli igna italiis sakasacio sasamarT B os
1983 wl is gadawyveti BebiT, Tumca Semdgom 1992 well's, miRebu I igna sxva gadawyveti l eba,
rome Imac uaryo eventualuri ganzraxviT mcdeBobis Cadenis SesaZlebl obaZ.

dasasrulls, daskvnis saxiT gvinda aRvniSnoT, eventualuri ganzraxvis SedarebiT
samarT Bebriv anall 1zs nniSvne B oba agqvs saerTod bralis, rogorc sisxbis samarTHis
erT erTi unTavresi institutis, misi Fornebis kargad Seswavl isa da gaazrebisaTvis,
vinaidan, rogorc zemoT vnaxeT, eventua Buri ganzraxva ganzraxvisa da gaufrTxi Beb B obis
zRvarze imyofeba da misi swori gaazreba mniSvne Bovania danaSau Bis kvalifikaciisa
da sisxBis samar Bebrivi marT Ensajulebis ganxorcielebis procesSi.

©analogiur daskvnas iZBeva markus duberi Tavis wignSi “Einfuhrungin dasUS Americanische
Srafrecht”, (Verlag C. H. Beck Munchen 2005).

2gv. 154.

Zix. C.Clarkson and H. K eating, p. 649.

ZHansHeinrich Jescheck. dasaxe Bebu 01 naSroni. gv. 417.

% Jean Pradel, Alberto Cadoppi dasaxe Bebu i naSromi gv. 139.
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300M&3d0 K663
sagarTve B os advokatTa asociaciis wevri
advokati saerTo specialobiT

ukrainis, sagarTve b 0s, azerbai ganis, yazaxeTis

respub B ikebisa da ruseTis Federaciis sisxhis

samarT B 1s kodeqsebSi1 kompiuterulli danaSaull is
normebi

“erTs abrZolebs fxizeli angariSi, meores-
ufBebis SelaxviT gamowveu Bi tkivi li, mesames-
SegrZneba Tavisi movaleobis, anu uflebis
wninda idea da sxva, xolo yvela isini

ebrzvian ZalBadobas da usamarT lobas”
rudol ¥ fTon ieringi

Sesavali

ukrainis, sagar Tve B os, azerbai janis, yazaxeTis respubl ikebisa da ruseTis federaciis
saxe InwifoTa sisxbis samarTHis kodeqgsebSi! kompiuterull danaSaullis arsebobisa
da ganviTarebis istoria saSuallod aTiode wells iTvHis. aRniSnulli saxe Imwifoebi
dsT-is wevr saxeBnwifoebs Soris SevarCieT im niSniT imitom, rom maTma sisxbBis
samarT B is kodegsebma yve Baze metad ganicada ruseTis federaciis sisxbis samarTHis
kodegsis kerZo nawi Bis 28-e Tavis recefcia. msofbio samarTHBebrivi ganviTarebis
TvalsazrisiT, danaSau I Tan brZo N isaTvis es normebi dRevande B reall obasTan Seusabamo
da arasakmarisia? vidre aRniSnulli saxe Bmwifoebis sisxBis samarTHis kodegsSi
kompiuteru i danaSaul is Sesaxeb normebi SemuSavdeboda, manande, randenime aTwBeuliT
adre, evropis rigi saxe@lmwifoebisa da aSS-s kanonmdeb Bebma TavianTi qveynebis
sisxlis samarTHis kanonmdeb B obaSi asaxes aw ukve kompiuterull danaSau lad wodebu i
dasjadi gmedebebi. jer kidev XX saukunis 70-ian wBebSi,® arsebuli realobidan
gamomdinare, miRebu B igna call ke kanonebi imisaTvis, rasac kompiuterull danaSau l Tan

Yix.: http://www.cybercrimelaw.net

Znagal iTad, sagarTveBos samarTaldamcav organoebSi jer kidev ar arsebobs erTiani gamocdilleba da
sagamoZiebo pragtika angvari danaSau Bis mimarT, rac eBementarulad garTull samarTall dancav organoebSi
samarT Bebriv ucodinrobasa da samarT Bebriv uku l turobaze metyve Bebs. aseve ar arsebobs sasamarT lo
gamocdi Beba da sasamarTBo pragtika sagarTveBos sisxBis samarTHis kodegsis 284-e, 285-e, 286-¢
mux Bebis mimarT (kompiuteruli danaSau Bi). ix.: sagarTve Bos uzenaesi sasamarT B o. samecniero-pragtikulli
recenzirebuli Jurnali “marT Emsajuleba~, #2, 2008. gv. 65-66. (sagarTvelos generalluri
prokuraturis mier gacemulli sajaro informacia, statistikuri monacemebi sagarTveloSi
2001 wlidan 2008 whis pirveli kvarTHhis CaTvBiT kompiuterulli danaSaulis Sesaxeb.)

3XX saukunis 70-iani wlebis boBlos aw ukve yoFill ssrk-is samarTaldancav sistemaSi daregistrirda
pirveli kompiuterulli danaSauli q.vi IniusSi (riga). ix. sagarTve Bl os uzenaesi sasanarT B 0. samecniero-
pragtikuli recenzirebuli Jurnalli “marT Emsajuleba~, #2, 2008. gv-69.
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brZzola, erTi mxriv, unda gaeadvi Bebina, xo B o, meore mxriv, garkveul'i, droull'1 biZgi
unda mieca saxe ImwifoebSi samomavBo samarT Bebrivi bazis ganviTarebisaTvis angvar
danaSau I Ta aRsakveTad anda prevenciisaTvis.* Sesabamisad, aseTi mciredi samarT Bebrivi
gasaganis mgone kanonmdeb B obiT, risi istoriull-obieqturi mizezebic ase Tu ise ukve
cnobi Bia, kompiuterull danaSaull Tan brZo Ba arasakmarisia, mi Tumetes, sakanonndeb o
doneze.

imisaTvis, rom ganviTardes da ufro daixvewos xsenehulli xuTive saxeBmwifos
sisxbis samarT B is kanonndeb B oba amgvari danaSau Bis aRmosafxvrelad, saWiro igneba
aRniSnull saxel@lnwifoTa kompiuterull danaSaulTan brZolis nmimarT
sisxHissamarT Bebriv midgomaTa zogadi komparativistulli analizi sisxBis samarTHis
kodeqgsebis mocemuBi muxBebis mixedviT. dReisaTvis kompiuteruli usafrTxoebis
prob Bema pirve I xarisxovani xdeba® zemoaRniSnulis simarTHles Kkidev erTxel
adasturebs 2008 wlis agvistoSi sagarTvel os saxe Bmwifos mimarT ruseTis federaciis
da misi specsansaxuris (usafrTxoebis federaluri samsaxuris) mier ganxorcielebuli
agresia da pirdapiri terori yoveli SesaZBlo mimarTullehiT da yvela Sesazlo
saSuallebiT sagarTve B os kibersivrcezec _ virtualluri reallobis saomar frontze?®
moxda sagqarTve B os saxe Bmwifto uwyebebis vebsaitebis da kerZo vebsaitebis bl okireba.
maTze danaSauBebrivi zemogmedeba igna ganxorcielBebuli. agve unda aRiniSnos, rom
Tanamedrove msofBioSi qveynis ganviTarebis dones misi kompiuterizaciis doniT
gansazrvraven’, igive kompiuterizaciis doniT ganisazRvreba Tanamedroveobaze pretenziis
mgone qveynis Tavdacvisunarianobis donec, rac, rogorc viciT, erT-erTi unTavresia
saxe Inwifos arsebobisaTvis.

zenoT CamoTvEilBi respublikebis da ruseTis fTederaciis sisxbis samarTHis
kodegsebidan yazaxeTis sisxBis samarTHlis kodegsi erTaderTia, romelic kerZo
nawi Bis nme-7 TavSi yveBlaze mcire adgills uTmobs kompiuterull danaSaulls. es
ukanaskne B'1 kompiuteruli danaSaulis Sesaxeb mxoBod 227-e muxBiT Semoifargla
in dros, rodesac danarCeni oTxi qveynis, kerZod, azerbai janis, ruseTis, ukrainis da
sagarTveBos sisxBis samarTHis kodegsebi kompiuteruli danaSaulis Sesaxeb san-
san normas i1TvaBiswinebs, magall iTad, sagarTveBlos sisxbis samarTHBis kodegsis
kerZo nawilis me-9 karSi ,danaSaulli sazogadoebrivi uSiSroebisa da wesrigis
winaaRmdeg” XXXV Tavi _  “kompiuteruli danaSauli” _ Tavis mxriv Seicavs sam
mux B's, esenia: nux 01 284-e _ “kompiuterull informaciasTan aramarT B zomieri SeRweva”,
muxBi 285-e _ “egn-is damazianebe B i1 progranis Seqmna, gamoyeneba an gavrceBeba” da
mux i 286-e _ “egm-is, egm-is sistemis an maTi qgseBis eqspBuataciis wesebis
darRveva”. ukrainis sisxBis samarTHis kodegsis kerZo nawilis XVI kari

‘Bamara surguBlaZe, kompiuteruli danaSaulli, komentari, ThiRisi, 2003w. gv.68-70.

5 KoMmbioTepHas MpecTyMHOCTh U KOMTbIoTepHas Ge3omacHocts. Barypun F0.M., JKoasumeknii A.M. Mocksa.,1991r.
Crp.71

Six.: http://forum.ge/2showtopic=33880262 /5 seqtemberi, 2008 we b i/ http:/presa.gefindex.php?ext=news&i=3473
/16 agvisto, 2008 we i/ http:/forum.rustavi2.com/lofiversion/index.php/t6529-1250.html /8 agvisto, 2008
we bi/ http://presa.ge/index.php?text=news& i=3474 /16 agvisto, 2008 weli/ http://pirveli.com.ge/
index.php?option=com_content& task=view&id=6150& Itemid=52 /08 seqtemberi, 2008 weli/ http://presa.ge/
index.php?text=news&i=4413 /19 seqtemberi, 2008 weli/ da aS.

7 KoMTBbIOTepHAs MPECTYTHOCTE U KOMIbIoTepHAs Ge3omacHocTs. Barypun 10.M., Komsumeknii A.M. Mocksa.,1991r.
Crp.156.
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,danaSaulebi eleqtro-ganomTvBleli manganebis (kompiuterebis), sistemebisa da
kompiuterul i gselebis gamoyenebis sferoSi”, moicavs sam muxBs, esenia: muxBi 361-
e _ “ukanono Careva eleqtrogamonTvBeli manganebis (kompiuterebis), sistenebis,
kompiuterulli gselebis da eBeqtrokavSiris gselebis muSaobaSi”, muxBi 362-e

“kompiuteruBi informaciis gataceba, miTviseba, gamoZalBva an misi xelSi Cagdeba
TaRBiTobis an samsaxurebrivi mdgomareobis horotad gamoyenebiT” da muxBi 363-e

“avtomatizebu B eleqtro-ganomTv el i sistenebis eqsp Buataciis wesebis darRveva”.
ruseTis federaciis sisxBis samarTHis kodegsis kerZo nawiBis XXVIII
Tavis (“danaSau Bebi kompiuteruli informaciis sferoSi”)sami mux @i exeba aRniSnull
probBemas: nuxBi 272-e _ “kompiuterull informaciasTan aramarT Bzomieri SeRweva”,
muxBi 273-e _ “egn-is damazianebe Bi programebis Seqmna, gamoyeneba da gavrcelleba”
da muxBi 274-e _ “egnm-is, egm-is sistemis an maTi gselBebis egspBuataciis wesebis
darRveva”. azerbaijanis respubBikis sisxBbis samarTHlis kodegsis kerZo
nawi Bis XXX TavSi _ ,danaSaullebi kompiuteruli informaciis sferoSi” _ sami
muxBia: muxBi 271-e _ “aramarT B zonmieri SeRweva kompiuterul informaciasTan”,
muxBi 272-e _ “egn-is damazianebe Bi programebis Segmna, gamoyeneba da gavrceleba”
da muxBi 273-e _ “eleqtroganomTv e li manganebis (egm-is), egn-is sistemebis an maTi
gselebis egspluataciis wesebis darRveva”. yazaxeTis respublBikis sisxlis
samarTHis kodegsis kerZo nawilis VII TavSi _ ,danaSaulebi ekonomikuri
danaSaulebis sferoSi”, am sakiTxs exeba mxoBod erTi nmuxBi _ 227-e _
“aramarT B zomieri SeRweva kompiuterull informaciasTan, egn-is damazianebe Bi programebis
Segmna, gamoyeneba da gavrceleba”.

Tumca kompiuterulli danaSau l is Sesaxeb mux Bebs gaci BebiT meti adgi Bi SeiZleba
ekavos xuTive qveynis sisxBis samarTHis kodegsSi iseve, rogorc SesaZlebelia
miReba call ke samarT Bebrivi aqtebisa, romBebic saWiroebisanebr damxmare da Semavsebe Hi
xasiaTis igneba amave sisxBis samarTHis kodegsebisa da aRniSnull saxe BmwifoebSi
zogadad kompiuterull danaSaulTan brZoWBaSi, magram istoriulli da samarT Bebrivi
procesebis Tanaxmad, am saxe Bmwifoebs ar hgondaT samarTBebrivi ganviTarebis is
dro da saSualebebi, romBebic gaaCnda evropulli qveynebis umravBesobas. rigi
istoriull i-samarT Bebrivi mizezebis gano, rodesac kompiuteris, rogorc kacobriobis
udidesi nabijisa da, aseve, Cveulebrivi materialuri sikeTis saSualebiT pirveli
marT B sawinaaRmdego qmedeba registrirebull igna amerikis SeerTebuli Statebis
iusticiis sistenaSi im dros aRniSnulli xuTi saxe Bmwifos samarTall dancavi organoebi,
elementarulad, aseTi samarTaldarRvevis Cadenis SesaZBebBobis Sesaxeb umetes
SemTxvevaSt (99%) Tantastikis donezec ki ar THobdnen informacias. amdenad,
sabWoTa kavSiris daSBis Semdeg warmogmni B am xuTi damoukidebeBi axalgazrda
saxe Inwifos kanonmdeb Bebs 90-iani wBebSic ar SeeZBoT mieRoT kompiuterulli
danaSau Bis Sesaxeb iseTi daxvewi b1 xasiaTis callkeulBi normebi Tu samarT Bebrivi
agqtebi, rogorc es evropam da aSS-m SeZBo 70-iani wHebidan.

yazaxeTis sisxbBis samarTHhis kodegsis 227 e muxBi dasjad gmedebad acxadebs
“aramarT B zomier SeRwevas kompiuterull informaciasTan, egm-is damazianebeli
programis Segmnas, gamoyenebasa da gavrcelebas”. aRniSnuli norma aerTianebs

8sagarTvelos uzenaesi sasamarT Bo. samecniero-pragtikulli recenzirebuli Jurnali “marTEmsajuleba~, #2,
2008. gv-69.
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im sxvadasxva gmedebaTa erTobliobas, romBebic Tavisi Bogikuri da samarTRebrivi
xasiaTis gamo sagarTvelos, ruseTisa da azerbaijanis sisxbis samarTBis kodegsebSi
or-or normaSia gadanawi Bebuli, magaliTad, “aramarT B zomieri SeRweva
kompiuterull informaciasTan” gaTvaliswinebulia sagarTveBos sisxbis samarTHhis
kodegsis 284-e muxBiT callke da “egm-is damazianebeli programis Seqmna,
gamoyeneba da gavrceleba” gaTvaliswinebulia callke _ amave kodegsis 285-e
mulBxiT. aseve, ruseTis sisxBis samarTHis kodegsis 272-e muxBiT “kompiuterul
informaciasTan aramarTBzomieri SeRweva~ gaTvaliswinebulia callke da callke
273-e muxBiT _ “egm-is damazianebed i programis SeZena, gamoyeneba da
gavrce B eba~. asevea azerbai janis sisxbis samarTHis kodegsSi, sadac “aramarT 1 zonmier
SeRwevas kompiuterull informaciasTan~ Seicavs kerZo nawilis 271-e muxli
callke da ‘“egm-is damazianebeli programebis Segmnas, gamoyenebasa da
gavrcelebas,~ _ 272-e muxBi calke. agve unda aRiniSnos, rom ruseTis sisxlis
sanarThis kodegsis 272-e, 273-e mux Bebi da azerbai janis sisxbis sanarTHis kodegsis
271-e, 272-e muxBebi TiTgmis anaBlogiuria normaTa TanmimdevrobiT, raodenobiT da
identuri saxeBwodebebiT sagarTveBos sisxBis samarTHis kodegsis 284-e, 285-e
mux B ebisa.

ukrainis sisxBis samarTHhis kodeqsi, romelic ruseTis (272-e muxli),
sagarTveBosa (284-e muxBi) da azerbaijanis (271-e mux i) kodegsebis Sesabamisi
normebis mixedviT “aramarTlzomier SeRwevas kompiuterull informaciasTan”,
aRwers kodegsis 362-e muxBiT _ “kompiuteruli informaciis gataceba, miTviseba,
ganoZalBva an misi xeBSi Cagdeba TaRBiTobis an samsaxurebrivi mdgomareobis
borotad gamoyenebiT”, rac, yazaxeTis sisxbis samarT B is kodegsis msgavsad, aerTianebs
sxvadasxva gmedebebs, romBebic, Tavisi Bogikuri da gansxvavebuli samarTHRebrivi
xasiaTidan gamomdinare, sagarTvelBos, ruseTisa da azerbaijanis sisxBis samarTHis
kodeqgsebSi or-ori normiT aris warmodgeni Bi. ukrainis sisxbis samarTHis kodegsi
sagarTve Bl os, ruseTisa da azerbai janis sisxbis samarTHis kodegsebis kompiuterulli
danaSauBis Sesaxeb normebisagan gamoirCeva Kkidev imiTac, rom ukrainis sisxlis
samarT Bis kodegsis 362_e muxBi iZBeva normis saTauriTa da misi dispoziciiebis
SinaarsiT qmedebaTa iseT kvaBlificiur SemadgenBobas, rogorsac ar icnobs arc
sagarTvel os, arc azerbai janisa da arc ruseTis sisxbis samarTHis kodegsis normebi
kompiuterul1 danaSaulis Sesaxeb. magaliTad, ukrainis kodegsis 362-e muxhi
dasaTaurebu Bia Semdegnairad: “kompiuteruli informaciis gataceba, miTviseba,
ganoZalBva an misi xeBSi Cagdeba TaRBiTobis an samsaxurebrivi mdgomareobis
borotad gamoyenebiT”, maSin, rodesac sagarTvelos, azerbaijanis, ruseTisa da
yazaxeTis sisxbis samarTHis kodegsebis Sesabamisi muxBebi: “kompiuteruli
informaciis gatacebas, miTvisebas, gamoZaBvas an misi xeBSi Cagdebas”
TaRBiTobiT ar exeba, amgvari Sinaarsis dispozicias da saxelwodebis normas ar
icnobs.

rac Seexeba aRniSnuli xuTi saxeBmwifos sisxBis samarTHis kodegsebSi
kompiuterul i danaSaulis Sesaxeb normebis sanqciebis saxeebs, SeiZBeba 1Tgvas, rom
normebis umravBesobas gaaCnia sanqciis alternatiulli saxe. magaliTad, sagarTvel os
sisxBis samarTHRis kodegsis 284-e muxBis pirveli nawilis dispoziciiT
kriminaBlizebuli gmedebisaTvis gankuTvniBi sanqcia Seicavs sasjelis randenime
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sxvadasxva, erTmaneTisagan damoukidebel saxes: jarimas, gamasworebel samuSaos an
TavisuT Bebis aRkveTas. aseTive saxis sanqciebia gaTvall iswinebu Bi, magal iTad, ukrainis
sisxbis samarTHhis kodegsis 362-e muxBis meore nawiBiT, 363-e muxBis meore
nawi BiT, ruseTis sisxBis samarTHhis kodegsis 272-e nuxBis pirveli nawi BT,
azerbai janis sisxbis samarTHhis kodegsis 271-e muxBis 2711 nawi BiT yazaxeTis
sisxbis samarTHis kodegsis 227-e muxBis pirveli nawi BT, sisxbis samarTHis
kodegsebis mux BebSi alternatiulli saxis sanqciebis arseboba i1ZBeva saSuallebas,
marT EmsajuBeba ganxorcieldes gaci BebiT efeqturad da nayofierad, vidre mxolod
erTi saxis sasjelis Semcveli sangciiTaa SesaZBebeli es.

naSromSi SevecadeT, zogadad gveCvenebina, Tu ra msgavseba da gansxvavebaa ukrainis,
sagarTve B os, azerbaijanis, yazaxeTis respublikebis da ruseTis federaciis sisxlis
sanarT Bis kodegsebis mux Bebs Soris kompiuterull danaSau lis Sesaxeb. zemoaRniSnull i
normebis redaqciebi Tavisi samarT Bebrivi ganuviTarebBobiT, samarT Bebrivi tegnikis
gaumarTaobiT da aseve Tavis droze ruseTis Tederaciis sisxbis samarTHlis kodegsis
272-e, 273-e da 274-e muxBebis sagarTvel os, azerbaijanis, ukrainisa da yazaxeTis
kodeqgsebS1 kanonmdeb Bebis mier recefciis Sedegad miRebuBi normebiT SeuZBebelia
angvar danaSau B obasTan realurad brZolBa. garda amisa, aRsaniSnavia isic, ronm,
sanwuxarod, sagarTve B osa da azerbai ganSi kiberdamnaSaveobis Sesaxeb evropis sabWos
2001 whis konvencia mxoBod xelmoweris donezea dafigsirebulli. axBo momavall Si
aRniSnul1 konvenciis ratificireba sagarTveBlos par Banentis mier gamoiwvevs
ganaxBebasa da cvlilebebs garTull kanonmdeb B obaSi kompiuterulli danaSaulis
winaaRndeg brZoBaSi, riTac Cven kidev erT did nabijs gadavdganT msoflios
ganviTarebu I gveynebTan Tanaswori urTierTTananSroml obisaken, raSic kompiuterulli

teqgno B ogiebi callsaxad dadebiTad daexmareba Cvens qveyanas.
http://forum.rustavi2.com/lofiversion/index.php/t6529-1250.html
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sagarTve B os tegnikuri universitetis
humanitarull-socialuri faku I tetis samarTall codneobis
departanentis asistent-profesori

kvBeviTi orientaciebi da krimino B ogiis
sagnis Formireba

danaSau Bobis SemswavBel i nmecnierebani erTmaneTs kv BeviTi orientaciis mixedviT
eni ynea. kvBeviTi orientacia warmoadgens mizans, ris miRebac surs mecniers sabol oo
JanSi kvBevis Sedegad. amasTan, kvBeviTi orientaciebis meSveobiT xdeba im
winaaRmdegobebis daZlBeva, romBebic SeiZBeba arsebobdes ama Tu im mecnierebis
sagnis Formirebis procesSi. gamomdinare igedan, rom xSirad rTulll socialuri
obieqtebi sxvadasxva mecnierebaTa interesis sferoSi xvdebian, kvBeviTi orientacia
in erTgvar kompass emsgavseba, roml is saSuallebiTac SesaZBebelia saWiro mimarTu Bebis
gansazRvra, miT ufro, rom miznisken mimavalli gza yoveB Tvis pirdapiri rodia da
gamudmebiT gvixdeba am gzidan gadaxveva. an dros ki kompasis isari jiutad gviCvenebs
saWiro mimarTu Bebas da gvaxsenebs, viyoT mizanmimarTu Eni da mobi Bizebu Ini norig
winaaRmdegobebTan Sejaxebisas.

aSkaraa, rom pirveli krimino B ogebi, garofallos CaTvliT, Sepyrobi Bi 1yvnen bundovani
ideiT imis Sesaxeb, rom danaSauli mxoBod gulgrili arCevanis, "Tavisufali nebis-~,
gamomJRavnebis agts ar warmoadgenda, rom 1igi winaswar iyo gapirobebulli 1inm
TaviseburebebiT, romBic imTaviTve ido adamianSi da garkveull zewolBas axdenda mis
Tavisufal i nebis gamov B inebaze. rogorc aRiniSna, CanasaxSi arsebu B i ideis xorcSesxmas
ki xeB1 Seuwyo SemdgomSi adamianTa SemswavBel mecnierebaTa ganviTarebam da kerZod
kriminoBogiis TuZemdebBebma. dRes ukve arsebuli rekonstruirebulli codnis
safuZvel ze did sirTulles aRar warmoadgens sisxblis samarTHlis, samarTHhis
sociologiis, sasjelaRsrullebiTi samarTHhis, sociologiisa da, raRa Tgma unda,
kriminoBogiis mecnierebaTa kvBeviTi orientaciebis gansazRvra.

sisxlis samarTHis mecnierebis kv BeviTi orientacia ukavSirdeba mosazrebas, romlis
Tanaxmad, arsebu Bi sazogadoebrivi wyoba samarT B iania da iseT urTierTobebs warmogmnis,
rome I Tac dacva esaWiroeba. gamomdinare agedan, yovelBi mogalBage valdebulia, iyos
kanonmorCi Bi. srulli WeSmaritebaa, rom sazogadoeba dinamiurad cvallebad organizms
warmoadgens. masSi xdeba revoBuciebi, xorcieldeba Zireul reformebi da ukve axal
anda Tvisobrivad gardagmni | sazogadoebaSi saWiroa xazi gaesvas samarT Bianobis
idealls, rogorc simtkicisa da uryeobis garants. winaaRmdeg SemTxvevaSi axBad
Camoya B ibebu B sazogadoebriv urTierTobebSi sisx BissamarT Bebrivi marT Bmsaju Beba
ganwirulia TviTnebobisa da angariSsworebisaTvis.

sisxlis samarTHis kvBeviTi orientaciis Tanaxmad, sazogadoeba ganixi Beba rogorc
saxe Emwifoebrivad organizebuli erToba, romelic aerTianebs ukBeb B iv yve Ba moga B ages.
danaSaulli ki gagebulia, rogorc disfunqcia, romelic xels uShis socialuri
organizaciis normalur sagmianobas. rac Seexeba danaSaullis subieqts _ igi

46



mar T Imsagu B eba, 2008, #3

aRniSnu 1 disfunqciis matarebedi piria, misi personaluri gansaxierebaa. imisaTvis,
ron socialuri meganizmi normaBur +Fungcionirebas ganagrZobdes, saWiroa misi
gaTavisufBeba uvargisi detalebisgan. asec iqceodnen yove B Tvis. an TvalsazrisiT,
civi luri sazogadoeba hevrad ar gansxvavdeba misi winamorbedisagan. ase, magaliTad,
Zvel germanull, kavkasiur tomebSi, Zvel saberZneTSi da sxva. wesrigis damrRvevT
tomidan moikveTdnen. odnav mogvianebiT, rodesac aRmoCeni B igna amerika, avstralia,
wynari okeanis kunZullebi, xeBisufleba kvBav daubrunda Cveull meTodebs:
metropo Biebidan ko BoniebSi iwyes damnaSaveTa gadasaxBeba. ingBisi am miznisaTvis
Crdi B oeT amerikas, mogvianebiT ki avstrall ias iyenebda, ruseTi _ cimbirs da Soreul
aRmosav B eTs.

droTa ganmav B obaSi dedamiwaze swrafma totalurma dasaxBebam, sazogadoeba
aiZulla uari eTgva iafasian da imavdroullad garkveuli xarisxiT misTvis xelsayrel
sasjelis aRsrullebis amgvar poziciaze da mogvianebiT damnaSaveTa cixeebSi
gamomwyvdevis, an, ubralod, maTi Fizikuri ganadgurebisaken ubiZga. rogorc vxedavT,
kavSiri awmyosTan aSkaraa.

danaSau Boba sisxBis samarTalSi gagebulia, rogorc callkeull danaSaull Ta,
disftunqciaTa erTobBioba, romel Tanac brZoBa callkeull elementebze zemogmedebis
gziTaa SesaZlebeli.

sisxBissamarT Bebriv orientaciaTa SezRudu B oba mdgomareobs imaSi, rom mkv Bevaris
yuradRebas ar warmarTavs danaSau B obis gamomwvev da xell Semwyob pirobebze da amas
ar akeTebs imitom, rom sisxBis samarTHhis mecnierebaSi pirobiTad miCneulia, rom
arsebu 1 sazogadoebrivi mowyoba samarT Biania da agedan gamomdinare _ myaric. mas,
ra saWiroa SeviWraT iq, sadac wesrigi sufevs?! pirobiToba aSkarad arsebobs.
swored es i1yo mizezi, sisxbis sanarTalls xSir SemTxvevaSi uari eTqva danaSau I obasTan
brZolaze. gansakuTrebiT ki maSin, rodesac sisxBissamarTBebriv zemogmedebis
RonisZiebebs socialuri dacvis RonisZiebebi cvBida. Tuki sazogadoebis arsebuli
Tforma samarT Biania da aseT mdgomareobaSi mas SeuZBia saukuneebi iarsebos, maSin
raRa saWiroa am Tavsatexi kanonebis miRebis mkacrad daTgmulBi procedura? isRa
dagvrCenia, rac SeiZleba operatiulad movaxdinoT damnaSaveTa sazogadoebisgan
izolBireba. sisxBissamarT Bebrivi meTodebiT danaSau B obaze zemogmedebis uaris Tanmis
mcde B oban, rogorc cnobi Bia, sazogadoeba savallallo Sedegebande miiyvana, rac mogvianebiT
progresu li sazogadoebis msjelobis sagnad igca. sxva sagnea sisxBissamarT Bebrivi
kvBeviTi orientaciis SezRudulobis problena, romelic SesazBloa daZBeull ignes
danaSau B obaze zemogmedebis sxva meTodebis SemuSavebis gziT.

erT-erT aseT meTods kriminolBogia warmoadgens. es ukanaskneBi sisxlbis
samarT B isagan i1Tavsebs kvl evis obiegts anu gnedebas, romelic danaSau Badaa miCneu B i.
es misTvis iseTive konstantaa, rogorc dedaniwa mrgvallia da mzis garSemo brunavs.

rac Seexeba sazogadoebasa da mis mowyobas, krimino B ogiaSi, sisxb1is samarT I isagan
gansxvavebiT, miiCneven, rom igi cvalebadi da mravall ferovani organiznia, romelic
sxvadasxva jgutfebis, Tenebisagan Sedgeba, agedan gamomdinare, masSi Semecnebis
gansxvavebu B1 Formebi da saxeebi arsebobs. kriminoBogiaSi individi gagebulia
rogorc warmomadgeneli rTullad mowyobi Bi sazogadoebisa. dannaSavis pirovneba da
danaSau Bis subieqti, Tavisi Sinaarsis SemcveBobidan da mocull obidan gamomdinare,
gansxvavebu B 1 cnebebia.
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kriminoBogiis kvBeviTi orientacia safuZvels iRebs ra zustad dadgenil
danaSau B Ta wridan, mnowodebu B ia gamoavl inos maTi gamomwvevi mizezebi. rac Seexeba
dannaSavis pirovnebaze zemogmedebis probBemas, misi gadaWris erTaderT gzas, es
ukanaskneB'1 swored im sazogadoebriv urTierTobebsa da sazogadoebriv cnobierebaze
zenogmedebaSi xedavs, roml is matarebelsac, rogorc sociumnis wevri, TviT pirovneba
warmoadgens.

sisxbis samarTHis mecnierebis kvBeviTi orientaciisagan gansxvavebiT, kriminoBogiis
kvBeviTi orientacia sxvagvarad xsnis danaSau B obisa da danaSau B is arss. danaSau I oba,
kriminoBogiis TvalsazrisiT, mxolod calkeul danaSaullTa erToblioba rodia,
aramed igi arsebuli sazogadoebrivi mowyobis gardauall i movBenaa, romelic mWidrodaa
masTan dakavSirebuli da Tavis gamovlinebebSi _ masze damokidebuli. rac Seexeba
danaSaull's, es ukanaskneBi krimino B ogiaSi gagebulia rogorc realizebulli gcevis
erT-erTi varianti, ramdenadac individebs msgavs situaciaSi SeswevT unari,
sxvadasxvagvarad imognedon. amasTan, krimino Bogia, ra Tgma unda, ar uaryofs danaSaull is
disfunqciurobas da aRiarebs, rom marT B sawinaaRmdego qcevis Sesabamis variantTa
reall izebas safuzvlad swored sazogadoebrivi cxovrebis is kanonzomierebani udevs,
rome B Ta arsebobiTa da ZaBisxmeviT isini xels uSHis sazogadoebrivi organiznis
normalur fungcionirebasa da ewinaaRmdegeba masSi arsebull socialur Rirebu lebebs.

TeoriaSi sakmao sirTulliT gamoirCeva damnaSaveobisa da danaSaulis cnebaTa
urTierTdamokidebu B obis probBema. aRniSnulli sakiTxi araerTgvarovnadaa gagebuli
kriminol ogiasa da sisxBis samarT B Si. krimino Bogiuri azrovnebis Tanaxmad, danaSau I oba,
rogorc socialluri qcevis (ufro zustad ki _ antisocialuri gcevis) gansakuTrebulli
saxeoba callkeul danaSaull Ta saxiT arsebobs da TiToeull danaSaulBebriv xelyofaTa
erTobBiobaSi vlindeba an TvalsazrisiT SegveZB o mxari dagveWira nominaBistisTvis,
romelic disputSi ganacxadebda, rom danaSauloba gamogoni i cnebaa da mxolod
callkeul'i danaSau Bebi arsebobsa, magran ukve Semecnebu Bi sakiTxi saSualebas gvaZlevs
in realistsac daveTanxmoT, romelic daamatebda, rom zogadi arsebobs, magran mxo 1 od
erTeulTa saxiT gamovlindeba. aRniSnulTan dakavSirebiT karga xnis win ket Ben
SeZlo daesabuTebina, rom danaSauloba damoukidebeBi saxiT arsebobs da misma
gansazRvreban ar SeiZBeba amowuros is damaxasiaTebeBi Taviseburebebi, romllebic
callkeul danaSaullebs axBavs Tan.

dRes ukve Semecnebu Bia kriminoBogiis is nakBovaneba (arasakmarisoba), romelic
mis ZiriTad ideas ukavSirdeba. ase, magaliTad: Tuki vadasturebT sazogadoebis
mudmiv cvalebadobas, Bogikuria, sisxbis samarTHlis kanonTa sistematur cvlasac
vuWerT mxars. erTi ram cxadia, xSirad kanonebi ise swrafad icvleba, rom verc Ki
aswrebs cxovrebis ferxulSi Cabmas. arcTu ise didi xnis win sisxBissamarT Bebriv
pasuxisngeb B obas akisrebdnen in pirebs, romlebic kerZo samewarmeo sagmianobas eweodnen.
dRes ki maT “sabazro ekonomikis pionerebs” uwodeben. aRniSnu lidan gamomdinare,
erTi mxriv, isRa dagvrCenia, rac SeiZBeba swrafad movargoT kanoni mudmivad cva lebad
sazogadoebriv movBenebs, meori mxriv, kanonTa xSiri cvBa sisxBis samarTHis
politikis sisusteze migvaniSnebs. Zvel romaelebs, ganTqnu BT BakonurobiTa da
paradogsulli msjeBobiT, ekuTvniT gamoTgma: “dae, daigqces samyaro, magram kanonma
izeimos~. magaliTad, sabWoTa kavSirSi, raoden paradogsulic ar unda iyos, sisxlis
samarTHis kanonis meSveobiT cdilobdnen aRmosavBuri orTabrZolebis akrZallvas,
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katebisa da Citebis puriT gamokvebas da sxva. saboBoo jamSi, amgvar po Bitikas
Sedegad mohyva arsebuli redimis ngreva da masTan erTad im kanonebisac, romlebic
aRniSnull redins icavda.

imavdrou Bad vadasturebT, rom kanonebi cvallebadobas unda eqvendebarebodes.
amasTan, sasurvelia, aRniSnuli procesi mecnierull kvBevebs efuZvnebodes. magram,
rac Seexeba sisxBis samarTHis kanonTa efeqturobasTan dakavSirebull kvBevebs, es
ukanaskne i ara krimino B ogiis, araned ukve sxva mecnierebis sferoSi unda mimdinareobdes.
kriminoBogi, romelic cdilobs sakuTari mecnierebis farglebSi daasabuTos kanonTa
cvallebadobis aucilebBoba, rogorc ityvian, im tots Wris, romellzedac zis.
danaSau Bebriv gmedebaTa wris intensiuri cvallebadoba kriminoBogs arTmevs
SesaZlBeb B obas, gamoimuSaos sakuTari samecniero kanonebi da mecnierull brunvaSi
SemoiRos nmudmivi kriminoBogiuri Taqtebi. krininol ogiis SezRudu B oba aRniSnuli
TvalsazrisiT SesaZBlebeBia dazBeull ignes sxva mecnierebis, kerZod ki sisxlis
samar This sociologiis daxmarebiT.

sisxbis samarTHis sociologiis ZiriTadi idea mdgomareobs imaSi, rom gamudmebiT
icvleba sazogadoeba da socialuri pirobebi, ris gamoc auci Bebe lia sakanonmdeb o
cvlilebaTa ganxorcielleba. imavdroulad, sakuTriv sazogadoeba Tavisive wevrebis
mimarT miznad iseT moTxovnebs saxavs, romBebic mudnmivia, rogorc mocemuli tipis
sazogadoebisTvis, aseve, civilizebuli kacobriobisTvis. icvleba ra sazogadoebrivi
wyoba, masTan erTad icvBeba sisxBis samarTHBis kanonndebBoba. ubralo Sedarebac
ki Zveli da dRes mogmed sisxBis samarTHis kodegsTa strugturebisa, TvalnaTRiv
adasturebs Rirebu BebaTa orientaciis cvlas, amitonm, sisxBis samarTHhis sociologiis
Tanaxmad, kanonis konstruireba unda xorcieldebodes iseTi moTxovnebis dacviT,
rogorebicaa: misi Sesabamisoba miznis miRwevis auci BebB obasTan, mosax Beobis
optimaBuri mxardaWeris uzrunvelyofa da, rac mTavaria, igi ar unda axdendes
samarTal darRvevaTa provocirebas.

aSkaraa, rom sisxlis samarTHhis sociologiis kvleviTi orientacia gansxvavebu Bad
ayalibebs identuri +terminebiT aRniSnull cnebaTa Sinaarss. ase, magaliTad, Tu
kriminoBogiaSi danaSau B obis klebas ZiriTadad cxovrebiseuli pirobebis Secvlas
ukavSireben, sociologiaSi aRniSnull'i movBena kanonis gamaFrTxiBebeli FungciiT
aixsneba.

mxedve B obaSi miiReba ra mosax Beobis farTo fenebis damokidebu Beba kanonisadnmi,
rogorc samarT B iani kategoriis mimarT, sisxBis samarT Bis socio B ogiaSi sxvagvaradaa
aRgnu Bi individi: igi arc danaSaulis subieqtad aRigmeba da arc im personad,
ronlis gmedebaSic danaSau Bis mizezi gansaxierdeba. individi, sisxBis samarTHhis
sociologiis Tanaxmad, tipiuri warmomadgeneBia im socialluri jJgufisa, romlis
reagciac axall kanonTa mimarTebaSi misive Jgufis reagciis prezentacias warmoadgens.

erTi ram cxadia _ yvelBaze samarTHBian kanonsac ki ar Seswevs Zalla, iyos
upirobo moralluri avtoriteti yvela mogaBagisTvis. Taqtia, adamianTa garkveuli
nawi i Cadis danaSaulls, romelBsac Sedegag sasjeli mosdevs. Tu mxedvel obaSi
miviRebT im realobas, rom fagtobrivad SeuZBebelBia saboBlood gaTavisufBdes
sazogadoeha damnaSaveTagan da rom adre Tu gvian (sasjelis moxdis Semdgom) isini
mainc Tavisufali mogalBageni xdebian, aucilebelBia maT resociallizaciaze zrunva.
sasjelaRsrullebiTi samarTlis sferos mkvBevarTa interesi koncentrirebulia
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msjavrdebu B is pirovnebaze. amasTan, igi iZulebullia, ganoikvlios es ukanaskneBi im
cxovrebiseu bi pirobebidan mowyvetiT, romeBSic Canoyall ibda msgavrdebu i da romell Ta
zegav Benis ZaliTac SerCeull igna danaSau Bebrivi gcevis esa Tu is varianti. maSasadane,
sasjelaRsrullebiTi samarTHis kvBeviTi orientaciis Tanaxmad, pirovnebis koregcia
SesaZlebeBia inm urTierTobaTa monawi Beobis gareSe, romelBSic piri agtiurad iyo
adre CarTulli, amasTan, im axal, misTvis mniSvneBovnad Secvlill urTierTobebTan
Seguebis gziT, romelic sasjelis moxdis procesSi yalibdeba.

angvari orientaciis winaaRmdegobrioba gansakuTrebiT SesamCnevia TavisufBebis
aRkveTis saxiT sasjelis moxdis SemTxvevaSi. aRniSnulis brwyinvalle 1 Bustrirebas
warmoadgens erT-erTi yoFfi b1 patinris monaTxrobi, romelmac cixidan gaTavisuflebis
Semdeg karga xans ver SeZBo quCis gadakveTa im mizeziT, rom gadaCveu Ima avtomobi bis
moZraobis siCgares sakuTari moZraobis siCgare ver Seufarda. arada, sasjelis
erTerT mizans xom swored damnaSavis resociall izacia, misi sazogadoebis srullyofil
da Tanabaruf Bebian wevrad gardagmna warmoadgens.

angvari orientacia sociologiisa da fsigologiis postullatsac ewinaaRndegeba,
sadac prioriteti pirovnebis formirebisa da pereformirebis procesSi swored
garemo pirobebs eniWeba. garda amisa, aRniShnulli orientacia ganamtkicebs rwnenas
damnaSavis gamousworebBobis Sesaxeb. amasTan, unda SevniSnoT, rom damnaSavis
resocializaciis procesTan dakavSirebuli mTelBi rigi siZneBeebi penitenciallur
garemosTanaa dakavSirebuli.

sasjelaRsrullebiTi samarTRhis aRniSnuli kvBeviTi orientaciis winaaRndegobrivi
xasiaTis gacnobiereba, specialistebs ar aZBlevT uflebas, gamudmebiT ifigron ew.
sasjell Ta “kibeze.” mxedve B obaSi gvaqvs nmkacri sasgelis SedarebiT msubuqi sasjeliT
TandaTanobiTi cvlla, rac, vFigrobT, ufro metad uwyobs xell's Tavisufall cxovrebasTan
adaptirebis process. erTi sityviT, iseT sasjelTa Zieba, romeBic SedarebiT
nak B ebwinaaRmdegobrivi igneboda, mainc ar gvaZBevs danSvidebis safuzvel's manam,
sanam ar gamoiZebneba ufro efeqturi, srulliad arawinaaRmdegobrivi gza damnaSavis
Tavisufal da sruluflebian wevrad gardagmnisa.

danaSau B obasTan brZolis probBemiT dakavSirebull sxvadasxva codnis sferoTa
Sedareban aCvena, rom yove 1 maTgani erTi da igive procesebsa da mov Benebs ikvlevs.
amasTan, maT TiToeuli ganixiBavs Taviseburad da Tanac ise, rom erT-erTi maTgani
ucvleli rCeba. es, ra Tgma unda, pirobiTobaa, radgan sxva codnis sferoSi igive
mov Bena cvalebadia. erTi ram cxadia, rom amgvar pirobiTobas vercerTma mecniereban
gverdi ver auara. sayovell Taod cnobi B1ia, rom niutonis kanonebs mxo B od dedamiwaze
aqvT Zala, sadac dro da sivrce mudmivia _ wuTi tolia wuTisa da metri _
metrisa. sxvagvarad rogor SevgmnaT kanonebi dedamiwis miRma arsebulli mTeli
samyarosTvis, sadac, rogorc einSteinma daantkica, dro da sivrce urTierTdanokidebu I 1a
da amasTanave _ aramudmivi. anitom ig niutonis kanonebi Zalas kargavs.

ganomdinare igedan, rom sazogadoebaSi urTierTobaTa cvall ebadoba ufro mniSvne B ovani
da SesamCnevia, ucvleli wertillidan aTvlis saWiroeba sull ufro matull obs. sxvagvarad
albaT SeuzBebeli igneboda ara mxoBod samecniero kanonebis, aramed im konkretul
rezu I tatTa miReba, rome B Ta dadasturebasac nebismieri sxva mkvBevaric SeZlebda.
mecniereba yvela sxva saxis SemogmedebiTi sagmianobisagan swored imiT gansxvavdeba,
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rom erTi da igive amocanis winaSe mdgomi nebismieri mecnieri, romelic problenis
gadaWras identuri meTodebiT cdilobs, saboloo janSi, erTnair Sedeges iRebs.

sazogadoebrivi mecnierebebi ar gamoirCeva iseTi “simkacriT~, rac, vTqvaT, zusti
mecnierebebisTvisaa damaxasiaTebe Bi. isini mxolod iTvisebs maTematikur meTodebs.
erTi ram ki cxadia _ cxovrebaSi yveBlaze warmatebu Bad aTvisebulBi maTematikuri
meTodic ki ver SeZlebs, FrTebi Seasxas poetis ocnebas _ samyaro erT strigonSi
aRweros. cxovreba sakmaod mravall ferovani da, amasTan, winaaRmdegobebiT aRsavsea.
sazogadoebrivi mecnierebebi ki am mudmivad cvalebadi samyaros mxoBod nawills
asaxavs. amitom pirobiTobisa da dasaSvebBobis Tenomenis saWiroeba maTSi ufro
mwvaved dgas, vidre sabunebismetyve o mecnierebebSi. maT gareSe sakmaod rTuli
ignehoda cvallebadi samyaros codnis erTian badeSi mogceva. agedan gamomdinareobs
swored is, rom dRes sazogadoebriv mecnierebebSi sakmaod agtuaBluria moTxovna
kvBeviT orientaciebze.

kvBleviTi orientacia gvexmareba, ganvsazRvroT saWiro mimarTulleba fagtebis
BabirinTSi. pirobiToba, mocemu B SemTxvevaSi, (kvBevis obieqtTan dakavSirebiT winaswar
gansazRvruli Sexeduleba) swored im amosaval wertills warmoadgens, saidanac
safuZzvels 1Rebs esa Tu 1is konkretuli mecniereba. amasTan, igi Xazs usvans im
sirTulleebs, romelic Tan axBavs danaSau I obasTan brZolas, gamomdinare igedan, rom
pirobiToba da daSvebuBoba Cveni codnis SezRudu B obis maCvenebe lia.

nebismier mecnierebas da maT Soris _ krimino B ogias Sinaganad Tan sdevs garkveulli
winaaRmdegobrioba, rac udaoa, maT ganviTarebaze sasikeTo zemogmedebas axdens. amboben:
genia paradogsis megobaria, xoBlo rac Seexeba TviT paradogss, igi pragtikuli
sagmianobis mteria. Tu winaaRmdegobrioba dauzBevelia, maSin unda SevurigdeT
danaSau B obas, vaRiaroT misi mudmivi xasiaTi da visaubroT mxo N od mis SezRudvaze,
socialurad mosaTmen donis SenarCunebaze da saerTod daviviwyoT ¥raza _
“danaSau B obis aRmofxvra~

Sexedu Beba danaSau B obis mudniv xasiaTze iseTive Zvelia, rogorc saubrebi sikeTesa
da borotebaze. miuxedavad imisa, ra Tvalsazrisanic ar unda iyvnen mecnierebi, mainc
Tanxmdebian imaze, rom danaSau B obasTan brZo B is sxvadasxva saSuall ebebi mecnierullad
dasabuTebu 1, pragtikull gamoyenebaSi _ dabaBansebuli da arawinaaRmdegobrivi unda
iyos.
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sagarTve I os patentrwnunebu I i,

mags p Bankis saxe Bobis inteleqtualluri sakuTrebis,
konkurentu i da sagadasaxado samarT B is samecniero-kv BeviTi
institutis stipendianti, ¢. miunxeni, germania.

iv.javaxiSvi Bis saxe Emwifo universitetis iuridiuli

Taku I tetis dogtoranti

kompiuterull1 programebis samarT Bebrivi dacvis
uzrunve ByoTis sakiTxebi

gqonebrivi uflebebi

sagarTveBlos kanoni saavtoro da momijgnave ufBebebis Sesaxeb' (SemdgomSi _
kanoni) adgens nawarmoebis nebismieri saxiT gamoyenebis mTel rig gansakuTrebul
uf Bebebs, romBebic gonebrivi uflebebis saxiT aris cnobiBiZ am uflebaTagan
kompiuterul i programebis mimarT zogierTi ar gamoiyeneba, xol 0 zogi ki gamoiyeneba
specialuri debu Bebebis Sesabamisad?.

gansakuTrebuli ufBeba nawarmoebis gamoyenebaze (maT Soris, kompiuterul
programazec), sxva ufBebebis msgavsad, warmoiSoba saavtoro samarTHis sferoSi
arsebu i standartebis dacviT, anu igi saavtoro uflBebis mFHlobelis nebarTvis an
akrZallvis uflebas warmoadgens. marT Bzomier momxmarebel@s (ar igulisxmeba avtori
an misi uf Bebanonacvle) kompiuterulli progranis ganoyenebis SesaZBeb B oba sall icenzio
xe B Sekru Bebis safuZve I ze warmoeSoba da ganisazRvreba qonebrivi ufBebebiT sargeb I obis
Targlebi. saavtoro uflebis nFlobells, an obieqtis dacvis specifikidan ganomdinare,
kompiuterul i progranis gamoyenebisas ar SeuZl ia marT B zomier momxmarebe Bs zogierTi
mogmedeba aukrzZa B os*. an speciFikuri SezRudvebis Fonze imasac unda mieqces yuradReba,
rom Biteraturuli nawarmoebebis mimarT (kompiuteruli programa ganixiBeba
Biteraturulli nawarmoebis obieqtad, aRniSnulli kanonis farg BebSi®) zogadad dadgeni
SezRudvaTa Soris zogierTi ar vrceldeba kompiuterull programebze®. saerTo wesis
Tanaxmad, gansakuTrebuli ufBebebiT sargeb B obisas kompiuteruli progranis momxmarebe B's
ekisreba saavtoro honoraris gadaxda’.

"saavtoro da momi jnave uf Bebebis Sesaxeb” 1999 wlis 22 ivnisis kanoni #2112 (sagarTvel os
sakanonmdeb B0 macne, 1999, # 28 (35)) cvlillebebiT da damatebebiT (09.09.1999 #2388,
05.12.2000 #651, 10.10.2002 # 1693, 03.06.2005 #1585).

Zkanonis me-18 mux B is me-2 pungtis ,a“-,k* qvepungtebi.

Skanonis 19-e muxBis 1-B1i pungti.

“kanonis 28-e da 29-e mux Bebi.

Skanonis me-6 mux B is pirveBi pungtis ,a“ qvepungti. aRniSnu B Tan dakavSirebiT ix. “kompiuterulli
progranebis samarT Bebrivi dacvis uzrunve ByoFis sakiTxebi”, m. Cxitunize, J. “marT Emsaju l eba~,
sag. uz. sas., 2007/1, gv. 124, 125.

Skanonis 21-e mux Bis 1- 01 pungti da me-2 punqtis ,g* quepunqti da 22-e muxBis ,b* da ,g“ pungtebi.

’kanonis me-18 mux Bis me-3 pungti.
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sanam kompiuterull programebTan mimarTebaSi TiToeuli qonebrivi uflebis
dasaxasiaTebas SevudgebiT, avRniSnavT, rom maT Sesaxeb debu Bebebis Camoya N ibebaSi, ra
saxiTac isini moyvani B ia kanonSi, ZiriTadi ro i miuZRvis saerTaSoriso xe I Sekru Bebebs
inteBeqtualuri sakuTrebis dacvis sferoSi, romel Ta monawi Bec aris sagarTvel 08,
da 1991 whis 14 maisis evropis sabWos 91/250/EEC diregtivas ,kompiuterulli
progranebis samarTBebrivi dacvis Sesaxeb™ (SemdgomSi _ evropis direqtiva).

reproducirebis ufleba

reproducirebis ufleba erT-erTia saavtoro uflebis nFlobelis mier nawarmoebis
ganoyenebis gansakuTrebu I qonebriv uFlebaTa Soris® da mas icnoben rogorc ,Zirzvels”.
reproducirebis ufleba Camoyall ibda nawarmoebis (an misi gadamuSavebu i variantis)
unebarTvo asBis damzadebisgan dacvis mizniT. ar aris gasakviri isic, rom saavtoro
uflebis samarTBebrivi dacvis SemTxvevaTa umetesoba dakavSirebullia zustad anm
uflebis darRvevasTan'.

zogadi debulleba reproducirebis uflBebis Sesaxeb pirvelad Camoyalibda
»iteraturisa da xelovnebis nawarmoebebis dacvis bernis konvenciis” (SemdgomSi _
bernis konvencia) me-9.1 nux BSi2, romlis Sesabamisad, es ufBeba gul isxnobs nawarmoebis
asBebis nebismieri raodenobiT damzadebas Tizikuri (an iuridiulli) piris mier

¢ sagarTve B o monawi Bea: 1995 wlis 16 maisidan _ Biteraturisa da xe B ovnebis nawarmoebebis
dacvis Sesaxeb 1886 wlis 9 seqtembris bernis konvencisa (Berne Conventionfor the Protection of
Literary and Artistic Works) (konvenciis 1971 parizis agti), xe Imisawvdonia http://mww.wipo.int/
treaties'en/ip/berne/trtdocs wo001.html, (2008 wlis 14 oqtonmberi); 2000 wlis 14 ivnisidan _
vaWrobasTan dakavSirebuli inteBeqtualuri sakuTrebis ufBebebis aspeqtebis Sesaxeb 1994
whis 15 aprilis SeTanxmebisa (Trade Related Aspects of Intellectual Property Rights _ TRIPS),
xe Imisawvdonmia http://mwww.wipo.int/clea/en/text_html .jspAang=en&id=4064, (2008 wl is 14 ogtomeri);
2002 whis 6 martidan _inteBeqtualuri sakuTrebis msoflio organizaciis saavtoro uflebebis
Sesaxeb 1996 wlis 12 dekembris xe N Sekru Bebisa (WIPO Copyright Treaty - WCT), xe Imisawvdonia
http://www.wi po.int/treaties/en/i p/wct/trtdocs wo033.html, (2008 wl is 14 ogtonbert).

90OJECL 122,17.5.1991, p.42, xe I misawvdonmia http://ec.europa.eu/internal_market/copyright/docs'docs/
1991-250 en.pdf, (2008 wlis 14 ogqtomberi).

©kanonis me-18 mux B is me-2 pungtis ,a“ qvepungti.

% reproducirebis uFleba, rogorc cnobi lia, aranxo Bod aRniSnu l mizans emsaxureboda, aramed
an uf Bebas yove 1 Tvis iyenebdnen avtoris mier gaweu Bi Sromis kompensaciis mizniT. anitomac
an ufBebas xSirad ixsenieben rogorc ,meganikur” ufBebas (magall ioTad, aSS-Si, espaneTSi).
reproducirebis ufleba aris rogorc Caweris meganikuri (audio-reproducirebis) saSuall ebebis
gamoyenebi T as Bebis danzadebis ufleba, e. w. ,meganikuri ufBeba“. an uFBebas iyeneben iZuBebiTi
B icenziebis gacemis mizniT da gadaRebu Bi asBebis raodenobis kontrolis gasawevad (aSS-Si
1909 w. pirvelad SemoRebull igna an Bicenziebis saxeoba).

121967 wells reproducirebis ufleba stogho Imis konferebciaze pirvelad Camoyall ibebu 1.
miuxedavad amisa, konvenciis monawi Be yve B a qveyana scnobs, rom es ufBeba an konvenciisaTvis
araa axalli da igi arsebobda Tavidanve 1886 wlidan _ bernis konvenciis amogmedebian.

53


http://www.wipo.int/
http://www.wipo.int/clea/en/text_html.jsp?lang=en&id=4064
http://www.wipo.int/treaties/en/ip/wct/trtdocs_wo033.html
http://ec.europa.eu/internal_market/copyright/docs/docs/

dogtoranta TfTorunmi

kopirebis (aslBis damzadebis) nebismieri arsebulli “saSuallebiTa da formiT’ mogmed
kanonSi Setanili bolBlo cvlillebebis mixedviT Tavad termini “reproducireba”™
ganimarta metad detallurad, rac ganapiroba saavtoro samarTHlis obieqtebis
nairsaxeobaTa simravBlem da maTi reproducirebisaTvis Tanamedrove teqgnikur
saSuallebaTa (magaliTad, kompiuteruli gselBebis) gamoyenebam. Sedegad, saavtoro
samarTHis dacvis obietis specifikidan gamondinare, mogveca reproducirebis uflebis
TarTo interpretaciis saSualleba. reproducirebis ufleba kompiuterull programebTan
mimarTebaSi kanonSi warmodgeni Bia qonebriv ufBebaTa Sesaxeb specialur muxHSi
(kanonis me-19 muxBis pirveli pungtis ,a” qvepungti) evropis direqtivis me-4
muxBis ,a” pungtze dayrdnobiT.

reproducirebis mizans saavtoro samarTBis FargBebSi emsaxureba, pirvel rigSi
is, rom nawarmoebi 1igmeba yoveBTvis raRac materialur matarebellze, saidanac
SemdgomSi  xdeba am nawarmoebis kopireba (asBis danzadeba). amasTan, nawarmoebis
Sesru lebis varianti SeiZBeba yove B Tvis ar iyos TvaliT aRgnadi®. aslis danzadeba
(kopireba) aramxo B od fotokopirebas moicavs, araned reproducirebis sxva saSua Il ebebs
da sxvadasxva arsebul tegno Bogiebsac, rogoricaa, magall iTad, beWdva, reprografiuli
ganravBeba, Senaxva magnitur matarebelze (magnetic storage) da cifrulli saxiT
warmodgena (digitization)®. garda amisa, reproducirebisas SeiZleba icvlebodes nawarmoebis
ganocenis formatic an redaqciulli xasiaTis cvlileba xdebodes”. reproducirebad
warmogvidgeba, agreTve, kompiuterSi Senaxu B1 nawarmoebis samganzomi Bebiani garegnulli
saxis amsaxvel monacemTa bazis failis transformacia Tavad am nawarmoebSi®, an
analoguri saxiT warmodgeni B1 nawarmoebis asaxva cifrulli saxiT, Tumca nawarmoebis
transformaciisas SeiZBeba arsebiTi cvlilebebi Sevides nawarmoebSi da Sedegad
gadamuSavebu Bi an axali nawarmoebi Seigmnas. mniSvne Bovania, rom iseTi qmedeba,
rogoricaa nawarmoebis Cawera mowyobi Bobaze (tegnoBogiur saSualebaze), rombis
gamoyenebiTac SesaZBebelBia nawarmoebis reproducireba, aseve ganixilleba rogorc
asBebis damzadeba da saWiroebs saavtoro uflebis mFBobelis nebarTvas.

BBaRsaniSnavia, rom 1952 w. saavtoro uf Bebebis Sesaxeb nsoF B io konvenciis (universal Copyright
Convention — UUC, romB ic monawi Bec iyo, agreTve, yofi Bi sabWoTa kavSiri) me-4bis muxBis
pirveli pungtis Sesabamisad, reproducirebis ufBebis Sesaxeb debu Beba gansxvavdeba bernis
konvenciaSi Camoyal ibebu Bisagan: . . . avtoris an saavtoro uflebis sxva nFRlobelis “ ..
uf B ebebi moicavs ZiriTad ufBebebs, romelic avtoris qonebrivi interesebis dacvas uzrunve 1yofs
reproducirebaze gansakuTrebu i ufBebis CaTvliT nebisnieri saSuall ebebis gamoyenebiT, sajaro
CvenebiT an gadacemis gziT.”

“reproducirebis Sesaxeb ganmarteba moyvani B ia kanonis me-4 nux Bis , 0" pungtSi.

BBkanonis me-9 mux B is pirveli pungtis me-2 winadadeba.

CamoTvli B Ta Soris asBebis danzadebis bolo or SemTxvevaSi igull isxmeba, pirvel rigSi,
kompiuteru b1 mexsiereba. miSvne B ovania, rom kompiuterulli tegno B ogiebis swrafi ganviTarebis
Tonze as B ebis dasamzadeb Bad gamoyenebu D1 saSualebaTa saxeobac icv il eba.

Ykompiuteru b1 programis transformaciis magal iTs warmoadgens sawyisi tegstis an obieqturi
kodis saxiT warmodgeni Bi programis urTierTgardagmna nebismieri procesis, maT Soris,
dekompi Baciis an kompi Baciis dros.

BxSiria SemTxveva, rodesac nawarmoebis gadanuSavebas (kerZod, adaptirebas) iyeneben reproducirebis
gverdis avlis saSuallebad.
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axBa ganvixiBoT, Tu ras warmoadgens reproducireba kompiuterulli programebis
dacvis SemTxvevaSi. Biteraturulli nawarmoebebisagan gansxvavebiT, reproducirebis
gareSe kompiuterulli programa ver Seasrullebs Tavis fungcis. Sesabamisad,
kompiuteru i programis Cveu i wesiT gamoyenebisas reproducireba (rac gull isxmobs
mis kopirebas kompiuteris meSveobiT, an eleqtronull matarebel ze, an gavrcelebis
mizniT kompiuteruli progranebis transmisia) ganuwyvet Biv xdeba. amasTan, ar aris
mniSvne B ovani arc misi Catarebis xasiaTi (mudmivia igi, Tu droebiTi), arc materialuri
matarebeli, romBis gamoyenebiTac igi xorcieldeba da arc is, mT Biani progranis Tu
misi nawi Bis mimarTaa reproducireba Catarebuli (agve unda avRniSnoT, rom kanonis
me-19 mux BSi gamotovebulia miTiTeba kompiuteruli programis reproducirebis
droebiT an mudniv xasiaTze®). Tumca imas, noxda Tu ara progranis arsebiTi nawilis
kopireba, agvs gadamwyveti mniSvneBoba TviT reproducirebis fagtis dasadgenad.
kompiuterulli progranis reproducirebad ar ganixi Beba SemTxveva, rodesac programa
droebiT mexsierebaSia _ RAM-Si (Random Access Memory), saidanac misi  Semdgomi
kopireba ar xerxdeba?®. RAM-Si Caweras wignis kiTxvas adareben xolne, rac ufro
gasagebs xdis imas, Tu ratom ar ganixi Beba igi reproducirebad, maSin, roca kompiutersSi
dainstalirebuli programa kopirebisaTvis vargisiania da misi amgvari gamoyeneba
(dainstalireba) iTvleba reproducirebad.

reproducirebis gareSe ver xorcieldeba kompiuteruli progranis erTi enidan
meoreze gadatana (Targmna), adaptireba, sistematizireba an cvlilebaTa Setana. ganodis,
rom reproducirebis ufBeba indenad farToa, rom 1Tval iswinebs progranis gadanuSavebis
(maT Soris _ Targmnis) da sxva ufFBebebsac. an TiToeuli gansakuTrebulli uflebis
gamosayeneb Bad kompiuteruli programis marT Bzonier momxmarebe Bs esaWiroeba
reproducirebis uflebis gamoyenebis nebarTvac, anu, qonebriv uf BebaTa Soris yvela
(gavrcelebis, importis, da gagiravebis uflebis garda) moicavs, garkveuli xarisxiT,
reproducirebis uflebas.

progranis tegnikuri xasiaTidanaa gamondinare, rom kanonmdeb B obiT daiSveba garkveuli
SezRudvebi gonebrivi, kerZod, reproducirebis da gadanuSavebis, uf B ebis ganosayeneb B ad®.
gansazRvrullia pirTa wre (nagaliTad, yvela marT Bzonieri momxmarebeBi), romelic
ar saWiroebs nebarTvas TiToeull reproducirebaze progranis Cveuli wesiT gamoyenebisas
(maga B iTad, piradi sargebBobisaTvis sarezervo egzemp laris danzadebis an programaSi
daSvebu B aSkara Secdomebis gasworebebis dros). marT B zomieri momxmarebBis mier
Tavis kompiuterze progranis gamoyenebiT ar irRveva reproducirebis uf Beba, magran

SavstriaSi, daniaSi, FineTSi, nider Bandebsa da SvedeTSi ,,droebiT da mudmivi SenaxvisaTvis
reproducirebas® kanonebSi gansakuTrebu Bad ar gamoyofen, Final Report from the Commissiontothe
Council, the European Parliament and the Economic and Social Committee on the implementation and
effects of Directive 91/250/EEC on the legal protection of computer programs, Brussels, 10.04.2000,
COM(2000) 199, p.1, xe Emisawvdonmia http://eur-lex.europa.ew/L exUri Serv/L exUri Serv.do?uri=COM: 2000:
0199:FIN:EN:PDF, (2008 wl is 14 ogtonbert).

2ykve 1988 we B's iaponian aRiara, rom droebiT mexsierebaSi progranis CatvirTva auci Bebel
proceduras warmoadgens, romelic programis gamoyenebisas modam xdeba da rom droebiT
mexsierebaSi — RAM-Si programebis CatvirTva (an Senaxva) ar warmoadgens reproducirebas
(iaponiis saavtoro ufBebebis Sesaxeb kanonis 113-e mux B is me-2 pungti).

Zkanonis 28-e da 29-e mux B ebi.
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im SemTxvaSi, Tu igi uflebaTa mFBobelis neharTvis gareSe daainstal irebs programas
sxva kompiuterzec an/da ganaTavsebs mas kompiuterull gselSi, reproducirebis
ufBeba dairRveva (detalurad amis Sesaxeb ix. gqvemoT).

kanonmdeb B ohaSi metad detalurad aris interpretirebull i kompiuterulli progranis
reproducirebis ufBeba da misi samarTBebrivi fargBebi iseTi gansakuTrebuli
gnedebebis Catarebisas, rogoricaa kompiuterulli programis CatvirTva, muSaoba, gadacema
(transmisia) an Senaxva. an CanoTv i Bi gnedebebis Catareba xSir SemTxvevaSi moiTxovs
reproducirebas, xol o progranis momxmarebe I's esaWiroeba programis reproducirebis
ufleba an gnedebebis CasatarebBad??. Sesabamisad, ar gamoiricxeba reproducirebis
uflebis daurRvevlad programaze zemoT CamoTvBilBi qgmedebebis Catarebis
SesazBlebBobac (magaliTad, rogorc zemoT avRniSneT, droebiTi an umniSvnel o
reproducirebis dros progranis CatvirTva RAM-Si)Z

gadamuSavebis ufBeba _ kompiuteruli programis erTi enidan meore
enaze gadatanis, adaptirebis, sistematizebisa da sxvagvari cvlillebis
Setanis ufleba

reproducirebis uflebis Sendeg, dacvis obiegtis specifikidan gamondinare, ganvixi BavT
kompiuteruli programis gadamuSavebis (anu adaptirebis, sistematizebis, sxva
cvliBebebis Setanisa da programirebis erTi enidan meoreze gadatanis — dekodirebis
an Targmnis) ufBebas®*. es ufFBeba Canoyall ibebulia bernis konvenciis me-8 da me-12
mux BT dawesebu B'i ori qonebrivi ufBebis - nawarmoebis ,, Targmis” da ,,gadanuSavebis”
uflebis Serwymis safuZvelBze?® es uflebebi, msgavsad reproducirebis uflebisa,
saavtoro uflebaTa nFHlobelTan axBos mdgomi qonebrivi ufBebebia. gansakuTrebiT
es kavSiri Tavs iCens am uf Bebebis gamoyenebisas kompiuterull progranebTan mimarTebaSi.
kompiuterul1 progranebis gadanuSavebis uf Bebis Sesaxeb debu Beba pirvelad evropis
diregtivaSi Camoyall ibda me-4 muxBis ,b” pungtis saxiT?%. SemdgomSi igi ucvBelad
igna gadmotani k1 Cvens kanonmdeb B obaSic.

kanonis me-19.1 nux B is a) qvepunqtis me-2 winadadeba.

ATavisi mosazreba am sxva gnedebebis (gadacema (transmisia), Senaxva da sx.) Catarebaze jer kidev
1991 well's fransua verstrijma ganoTqva. es gmedebebi TavisTavad man nebadarTu Bad CaTvala,
Tu maT CasatarebBad ar moiTxoveboda reproducireba. manve ganoTgva winaswarmetyve I i mosazreba:
. arc ise Soreull momaval Si am gnedebebis Catareba SeiZleba moxdes reproducirebis gareSe
da isini saavtoro samarTBis uflebaTa mFHlobelis regulirebis farglebs gareT aRmoCndeba,
xo B o, Tu gmedebebi reproducirebas iTvall iswineben, Tundac droebiTs, isini gansakuTrebulli
uf Bebebis FarglebSi noxvdeba”,aRweri Iia International Computer Law,LexisNexis, Vol.l Part 111,
Chapter 7, August 2003, $7.20[E], p.7-87.

2Zkanonis me-19 nux Bis ,b" qvepunqtiT dawesebu Bi ufBeba kompiuterul progranebTan mimar TebaSi
gadamuSavebis ufBebis saxiT igneba moxseniebu i statiaSi.

Znawarmoebis Targmisa da gadamuSavebis ufBebebis Sesaxeb debulebebi gancall kevebu lad
warmodgeni Bia kanonis me-18 mux B is me-2 punqtis ,z” da , T” qvepunqtebSi. Targmanis ufleba da
adaptirebis, gadanuSavebisa da sxva cv i Bebebis Setanis uf Beba bernis konvenciaSi dadgeni lia
literaturisa da xe B ovnebis nawarmoebebis mimarT.

Bdireqtivis Sesabamisad, uF B ebaTanFl obe s gansakuTrebu Bi ufBeba virce Bdeba kompiuteruli
progranis dekodirebaze (programirebis erTi enidan meore anaze gadatana), adaptirebaze,
sistematizirebaze da nebismier sxva gardagmnaze da maTi Sedegebis reproducirebaze in piris

uf Bebebis dacviT, romelic cvlis kompiuterull programas.
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cnobi B1ia, ron saavtoro samarTali vircel deba nebismieri nawarmoebis gadanuSavebu I
variantze (Targmanze) da am gadamuSavebu B nawarmoebze mopovebu Bi avtoris uft Bebebi
sxva  nawarmoebebisaTvis miniWebuBi saavtoro uf Bebebis Tanabaria?. nawarmoebis
saavtoro uflebis nFlobelisgan gadamuSavebis (Targmnisa) ufBebis mopovebis Semdgom
(Tu nawarmoebi ar warmoadgens saavtoro uflebis obieqts, aseTi nebarTva ar esaWiroeba
gadammuSavebe Bs) piri SemogmedebiTi sagmianobis (Targmnisa, Tu gadamuSavebis) gawevis
Sedegad Tavad xdeba am gadanuSavebu i nawarmoebis (Targmanis) avtori yvela gamondinare
uf BebebiTa da valdebu BebebiT. amasTan igi, upirveles yovlisa, sawyisi nawarmoebis
saavtoro uflebis nFlobelis gonebrivi ufBebebisa da avtoris aragonebrivi uflebebis
damcveBad gvevlineba maTi mogmedebis vadis ganmav B obaSiZ.

mTargmel is mier nawarmoebis Targmanze uf Bebis mopoveba arasdros iwvevda eWvs, maT
Soris arc maSin, roca dacvis obieqtad kompiuteruli programa gaxda xolo rac
Seexeba gadanuSavebu Bi (adaptirebuli, sistematizirebu i an sxva cvliBebebis Semcvel 1)
kompiuteru 1 programis saavtoro uflebas da mis farglebs, isini TiToeul 1 progranis
gadammuSaveb Bis mier gaweuli SemogmedebiTi sagnianobidan gamomdinareobs.

aRsaniSnavia, rom kompiuterull programaze saavtoro ufBebebis mFHobelebi
gansakuTrebuli sifrTxi 1T ekidebian maT programaSi sxva pirebis mier Catarebull
cvlilebebs, Tu Carevebs, rom araferi vTgvaT uSuall od avtor-programistebze. yove I Tvis
usazRvrod didi iyo maTi interesi, Tvalyuri edevnebinaT maT mier Segmni b1 progranis
modificirebuli Tu ganaxBebuli versiis Camoya Bl ibebis SemTxvevebisaTvis. tegnikurad
gansaxorcieleblad raoden rTulli ar unda iyos Tvalyuris devnebis es procesi,
aRniSnu b1 subieqtebi amas mainc axerxeben. amave dros, momxmarebBis interesebic
unda 1yos daculli, arc mas unda Seegmnas uxerxulloba programis gaSvebisas da
muSaobisas. nebismier programull produgts, rogorc moxmarebis elements, waeyeneba
maRali xarisxobrivi moTxovnebi. amas misi utilitarulli (garkveuli miznisaTvis
Seqnni Bi) xasiaTi ganapirobebs?®. kompiuteruli progranis xarisxobrivi Sefasebis
maxasiaTeb Bebi ZiriTadSi SesabamisobaSi unda ignes moyvani Bi saerTaSoriso ISO/IEC
9126 standartiT dadgeni I Tan®®, xo B0 progranis xarisxobrivi noxmarebis moTxovnebi

Z’kanonis me-6 muxis 1-01i pungtis , I qvepungti, me-2 da me-3 punqtebi da me-13 mux B i, agreTve,
ix. bernis konvenciis me-2 muxbis me-3 pungti.

Zhernis konvenciis me-2 nux B is me-3 pungtis Sesabanisad, saavtoro uf Bebebi nawarmoebisa, romelic
ganicdis gadanuSavebas, unda ignes dacu . sawyisi nawarmoebis erT-erTi saxis moraluri uf Bebebis
dacvis martiv magall iTad, kompiuteru i progranebis adaptirebis SemTxvevaSi, ganodgeba progranis
adaptirebu i variantze sawyisi kompiuterulli progranis avtoris vinaobis savall debu B o aRniSvna.

Pdetallurad anis Sesaxeb Shinto Teramoto, Copyrightability function as Determinant of Copyrightability
and Scope of Copyright Protection in Japan, 11C1997/1, p. 52-55.

®maT Sorisaa muSaunarianoba (FungcionaBuroba) (Sesabamisoba mizanTan, romelsac igi
emsaxureba, sizuste, SeTevsehadoba da usafrTxoeba), saimedooba (srulyofili, defeqtebis
momarT amtanianoba), gamoyenebaunarianoba (gasagebi unda iyos, Seswavlisa da marTvis
SesaZlebBobas unda iZBeodes), rentabi Buroba (droisa da resursebis efeqturi nuSaobis
reJimebs iTvall iswinebs), aRdgenaunarianoba (gaanalizirebis SesaZzleb B obis mqone, cvl i Bebisa
da stabi Burobis mgone, anu Secvlis Sedegad inarCunebs stabiBurobas), portatiull oba
(adaptirebisa da instalirebis SesaZBeb B obas unda iZBeodes, Sesabamisoba dadgeni I standartebTan,
amtanianoba Sidaprogranu Bi cvl i Bebebis mimarT), ix. standartis ISO/IEC9126 mok B e daxasiaTeba
xe I misawvdomia http://mww.cse.dcu.ie/essi scope/sm2/9126ref.html, (2008 wl is 15 ogtomberi).

57


http://www.cse.dcu.ie/essiscope/sm2/9126ref.html

dogtoranta TfTorunmi

xSirad ver kmayofildeba programaSi cvBillebebis Setanis gareSe da anm
cvlilebaTa Soris iseTebicaa, romBebic aSkara Secdomebis gasworebas emsaxureba.
aRsaniSnavia, rom aseTi Secdomebis gasworebas ar esaWiroeba saavtoro uflebis
nFlobelis Tanxmoba (ix. qvemoT qonebrivi ufBebis SezRudva).

saavtoro uflebis nfFlobeli yovelTvis itovebs uflebas, izrunos progranis
stabi Burobaze, magran es pragtika unda Seesabamebodes saavtoro samarTHis im
zogad normas, romBis Sesabamisadac nawarmoebis modificireba nebadarTulia, da
avtors ar SeuZlia amis uaryofa momxmareb Bis keTiBsindisierebidan gamondinare. es
aSkarad avlens imas, rom avtoris pirad aragonebriv uf Bebebsac (noralur uf Bebebs)
gonebrivi uflebebis el feri dahkravs, rogorc nebisdamrTveli ufBebisa. magalliTad,
avtor-programistis nawarmoebis xe I Seuxeb B obis uf Bebas, anda reputaciis pativiscenis
ufBebas®, maTSi aSkarad SeimCneva komerciulli xasiaTi, radgan isini gavlenas axdens
avtoris nier Seqmni Bi produgtis sabazro fasze da SeuzZBiaT imogmedos gqonebrivi
ut Bebebis gamoyenebis ekonomikur pirobebze. agedan gamondinareobs saavtoro uf Bebis
mF B obelis mcde B oba, SeinarCunos uf leba, monawi Beoba miiRos kompiuteruli progranis
yove li ganaxBebuBi versiis damuSavebaSi iseve, rogorc avtori monawi Beobs Tavisi
wignis yoveli axal redagciis gamocemaSi.

ufBebaTnFBobelis TanxmobiT marTHBzomier momxmarebel@s SeuZBia programis
adaptireba, rodesac, Tavisi sagmianobidan gamomdinare, amas karnaxobs progranis
gamoyenebis mizani®2. amasTan, Tu programaSi Cadebulia misi Semdgomi adaptirebis
SesaZzbBeb B obebi, momxmarebel@s unda miewodos monacemebi da ganmartebebi amis
gansaxorcielebBad. nomxmarebeB's SeuZlBia an nux Bis FarglebSi moaxdinos progranis
iseTi sxva gadamuSaveba da sistematizeba, rom SenarCunebu l ignes progranis el ementebi
da gadamuSavebis Sedegad Seqmni i programa ar CaiTvBeba axall nawarmoebad, anu
kavSiri Zvel programasTan ar gawydeba. kanoni aseTi gadamuSavebuli programis
reproducirebis nebas rTavs da icavs, agreTve, gadamuSavebull programaze saavtoro
ufBebebis mFBobelis interesebs. Tumca SeiZBeba moxdes isec, rom programaSi
Setani Bi cvlilebebis Sendeg i1gi damoukidebe B, originalur nawarmoebad warmoCndeba.
damoukidebe B 1 dacvis obieqtad gvevl ineba, agreTve, sxva nebismieri programa, romellsac
sawyis programasTan mxoBod +Tungcionaluri an miznobrivi msgavseba akavSirebs.
gasaTvaliswinebeBia, rom kompiuteruli progranis adaptirebas xandaxan mimarTavs
arakeTi B sindisieri momxmarebeb B ic, rogorc progranis reproducirebis gverdis avlis

Skanonis me-17 muxBis 1-B1i pungtis ,e“ da ,d“ qvepungtebi.

%2saavtoro samarTHis kanonmdeb B obebSi kompiuteruli progranis nodificireba ganoyofi lia
rogorc progranis gadanuSavebis gredeba, magran mkveTrad gasxvavebu i programis adaptirebisagan.
amasTan, ,kompiuteru i progranis adaptirebas iseT cvlilebaTa ricxs miakuTvneben, romelic
gadamuSavebis uf Bebis Farglebs gareT moagcevs an gmedebasTan davavSirebu I urTierTobebs. ase
magall iTad, progranis gadanuSaveba (nodificiraba) xSir SemTxvevaSi gu B isxmobs masSi Setanili
nebisamier cvliBebas, maT Soris, progranis Targmas erTi enidan meoreze, adaptaciis ganok BebiT,
romelic iTvabliswinebs iseTi cUlilebebis Setanas programaSi, romelic xorcieldeba
gansakuTrebu B ad kompiuteruli programis Fingcionirebis miznebisaTvis momxmareb N is tegnikur
saSuall ebebze gamosayeneb Bad an momxmareb B is konkretuli programebis mmarTve BobiT.
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saSua B ebas®. imasac unda mieqces yuradReba, rom yofili sanuSaos Semsrulleblis
mier savsebiT unebBied SeiZBeba Seigmnas programa, romelic arsebiTad msgavsi
aRmoCndeba mis mier adre Seqmni Bi programisa, ramac SeiZBeba gamoiwvios seriozulli
uflebaTa darRveva.

kompiuteru i progranis momxmarebe Bma jerovani yuradReba unda miagcios saavtoro
uflebis mFlobelTan dadebull salicenzio xelBSekrulebas programis miznobrivi
gamoyenebis Sesaxeb, kerZod, gadamuSavebis ufBebas da maT farglebs. gadamuSavebu Ii
programis gamoyenebis pirobebis daTqmas xelSekruBebaSi gansakuTrebuli adgili
ukavia. xe I Sekruleba uf Bebamosi B's xdis momxmarebe B's (gadamuSavebis Semsrulebels),
gamoiyenos gadamuSavebis ufBeba mxoBod konkretulad CamoTvHili gnedebebisa da
TiToeulis SesazBo gamoyenebis pirobebis moyvanis SemTxvevaSi.

reproducirebisa da gadamuSavebis uf Bebebis Semdeg ar igneboda urigo kompiuteruli
programis Tavisufali gamoyenebisa da qonebrivi ufBebebis SezRudvebis Sesaxeb
gagvegrZe Bebina saubari, radgan progranis gamoyenebis es SemTxvevebi ganxi Bulli ori
uflebis SezRudvaTa ricxvs miekuTvneba. amis miuxedavad, Cven gavagrZe BebT kompiuterul
programebze sxva qonebrivi ufBebebis (gavrcelebisa, importisa da gagiravebis
uf Bebebis) daxasiaTebas.

gavrcelebis ufleba da misi amowurva

nawarmoebis originali an misi asBebi SeiZleba gaxdes samogalago brunvis sagani.
saavtoro uflebis mFlobeli (an sxva uflebaTanFBobel i) sargebBobisaTvis mogebas
iRebs gavrcelebis, maT Soris, importisa da gagiravebis (an Txovebis) ufBebebis
meSveobiT. an dros sazogadoebis gonivrull i moTxovnebis damakmayofi Bebe B 1 raodenobi T
gamocemu B nawarmoebis TiToeull asBsa* da Tavad nawarmoebis originall ze sakuTrebis
an/da mFHBobelobis uflebis gadacema xdeba.

Cvens kanonSi nawarmoebze saavtoro uflBebis mFBobelis qonebriv uflebaTa
CanonaTva B Si nawarmoebis gavrcelebis ufFleba rigiT meorea®. am ufBebis Sesaxeb
debu Bebas, ra saxiTac igi warmodgeni Bia Cvens kanonmdeb B obaSi (termini “gavrce Beba~
ar aris ganmartebuli kanonSi), ayalibebs WCT xe B Sekru Bebis me-6 nuxBis pirveli
pungti. amasTan, xelSekruBebis imave muxBis me-2 pungtSi moyvani Bia an ufBebis
mogmedebis amowurvis piroba, romelic dgeba nawarmoebis originalis an misi asBebis
pirveli gavrcelebis (kerZod, gayidvis) Semdeg. analBogiur debulebas sagarTvell os
teritoriaze gavrcelebis uflebis anowurvis Taobaze amovikiTxavT Cvens kanonSic®.

nawarmoebis originalis (an misi asBebis) sazogadoebaSi gavrceleba kanonSi
holBo cvlilebebis Setanande gu B isxmobda sakuTrebisa an/da mF 0 obe Bobis gadacemas

%advi li saSualleba adaptirebisa, reproducirebis mizniT adaptireba. mniSvne B ovania, gaeces
pasuxi kiTxvaze, ra Warbobs gadanuSavebu B progranaSi Tavad adaptireba, Tu reproducireba (aq
adaptirebaSi igul isxmeva gadamuSaveba).

34%kanonis me-2 mux Bis ,e“ pungtSi ganmartebu Bia termini ~gamocema~.

#kanonis me-18 mux B is me-2 pungtis ,b“gvepungti.

%kanonis me-18 mux B is me-4 pungti.
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da maT Soris, pirvel rigSi, gayidva da gagiraveba iyo nagu Bisxmevi®. amave dros
kanoni specialluri debulebis saxiT callke aregulirebda kompiuterulli progranis
gavrcelebis uflebas®. es debuleba iyo gadnotani Bi evropis diregqtividan®. masSi
aseve integrirebulli iyo debulleba gavrcelebis uflebis anmowurvis Sesaxeb da iyo
miniSneba kompiuteruli progranis gagiravebis uflebis gansakuTrebull statusze
(vagiravebis ufBebis amowurvis da gagiravebis ufBebis Sesaxeb ix. qvemoT). kanonSi
Setanili cvlillebis Sedegad gavrcelebis uflebis farglebi “Seviwrovebull~ igna
nawarmoebis gaqiravebis (an mF B obeBobis sxva saxiT gadacemis) uf Bebis ganoca Bkevebis
xar jze®*. rac Seexeba kompiuterulli programis gavrcelebis uflebas, igi amjamad,
sxva Biteraturuli nawarmoebis msgavsad, zogadi debu Bebis safuZvel ze regu I irdeba
da gu Bisxmobs nebismieri FormiT gamosaxu Bi progranis originalis (an misi asBebis)
mxo B od gavrcelebas, kerZod, gayidvis, an sakuTrebis sxva FormiT gadacemis gziT.

rogorc wesi, gavrcellebis uflebis gadacema xdeba salicenzio xelSekrulebis
safuzve B ze reproducirebis uftlebasTan erTad. gamogveynebis xe B Sekru Bebebi tipuria
an uFBebaTa gadasacemad*. gavrcelebis ufBeba, msgavsad reproducirebis uflebisa,
advillad kontrolirebadi ufBebaa da xelSekrulebaSi maTi gansazRvra metad
mniSvne B ovania*2, kompiuterulli programis SemTxvevaSi, rogorc wesi, ar ganasxvaveben
progranis originall sa da asls. progranis ganomcenels SeuZlia identuri programebi
(programebis as Bebi) SesTavazos momxmarebe B's gansxvavebu l fasad. mas survi B isanebr
Seuzbia daadginos specialuri TasdakBeba kompiuterull saswavBlo dizainerul
programebze rogorc saswavlo egzempBarebze, romBebic studentebisaTvis aris
gankuTvni Bi. Sesabamisad, am programis asBis gavrcelebis Bicenzia SezRudavs mis
gamoyenebas mxo B od sasawavB o miznebisaTvis.

progranu Bi uzrunve Byofis damanzadeb Bebi, rogorc wesi, programis momxmareb I ebs
sTavazoben SesaZenad CD-ROM-ze damzadebull programebis asBebs dadgeniBi fasis

37 saavtoro da momi jnave uf Bebebis Sesaxeb 1999 wlis 22 ivnisis kanoni #2112 (sagarTve B os
sakanonmdeb B0 macne, 1999, # 28 (35)) cvlillebebiT da damatebebiT (09.09.1999 #2388,
05.12.2000 #4651, 10.10.2002 # 1693-Is) me-18 mux K is me-2 pungtis ,.b* qvepungti.

%kanonis me-19 muxBis 1-0i pungtis ,,g“ quepungti.

®evropis diregtivis me-4 nuxBis ,,g* pungtis Tanaxmad, gansakuTrebull uf lebebs miekuTvneba
»--nebismieri FormiT sazogadoebisaTvis kompiuteruli progranis an misi asBebis gavrcel eba,
gagiravebis CaTvliT. evrokavSiris sivrceSi progranis ashis pirvel i gayidva uflebaTarFBobebis
mier, an misi TanxmobiT, amowuravs an asBis gavrcelebis ufBebas gaerTianebis farglebSi,
progranis an misi asBis Semdgon gagiravebaze kontrolis gawevis uflebis gamok BebiT”.

40%kanonis me-18.2 mux Bis ,b“ pungtis safuZvell ze; progranu Bi uzrunve ByoFis avtoris piradi
aragonebrivi (noraluri) ufleba aisaxeba gavrceBebis ufBebaSi, radgan TiToeu i Semogmedi
Tavisufalia, gansazRvros _ amyofos Tu ara brunvaSi Tavisi inteleqtualuri sakuTreba,
miuxedavad imisa, igi komerciull Tu pirad miznebs emsaxureba.

4gamogveynebis xe B Sekru Bebis safuZvel ze avtori gadascens gamomceme Bs Tavisi nawarmoebis
reproducerebisa da gavrce Bebis ufBebebs, xol o gamomceme 11, Tavis mxriv, iRebs vall debu N ebas
Seasrul os es gnedebebi da gadauxados avtors Sepirebulli gasanrjel o (honorari).

“2metad mniSvne B ovania sanqciebis gaTvall iswineba damrRvevis mimarT Warbi (arakontro B irebadi
an maBuli) raodenobis as Bebis warmoehasa da gavrce B ebisas, radgan xe B Sekrul ebis Sewyvetis
SesaZBeb B oba SeiZleba ar arsebohdes.
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gadaxdis sanacvBod. amasTan, sakuTrebis ufBebis gadacemis yvelaze gavrcelebul
formad am SemTxvevaSi e. w. ,SemfuTavi HBicenzia” gvevlineba®. garkveulli xnis
ganmav B obaSi1 am saxis xe B SekruBebis marTebu B oba evropaSi kiTxvebs badebda, kerZod
ki is, Tu randenad Seefardeboda igi standartull nasyidobis xell Sekrullebas
(Kaufvertrag); konkretullad ras gulisxmobs ,gayidva” da programebis gavrcelebis
es forma Tu amowuravs gavrcellebis ufBebas. 80-ian wlebSi germaniis umaR Besi
sasamarTHos mier miRebuli sami gadawyveti Bebis safuzvelze aRiarebull igna, rom
progranuli uzrunvelyofis gatana bhazarze xdeba nasyidobis xell Sekru Bebis saxiT,
miuxedavad imisa, rom am XxelSekrulebaze datanilia aRniSvna , Bicenzia’**. anmis
Semdgom, maleve, niunbergis sasamarTBos gadawveti Bebis safuZvelze salicenzio
xe 1 Sekru B ebaSi progranuli uzrunve Byofis Semdgon gayidvaze Setani Bi yovelgvari
ankrZaBavi pirobebi igna miCneu B baTilad da, anrigad, gavrcelebis uflebis anowurvis
dogtrina gavrcelda salicenzio xell SekruBebis safuzvel ze gavrcelebu i progranebis
mimarTac*®. progranis asbis srulli gadacema xdeba da uf BebaTanFBobelis gavrcelebis
ufBeba gayidull asBebze iwureba maSinac, rodesac kompiuteruli progranis gadacenis
xe B SekrulebaSi ar aris Setanili progranis gamoyenebis vadis SemzRudveli piroba.
an dros, Sesabamisad, verc saavtoro uflebis mFBobeli gaakontrolebs amgvarad
gayiduli progranulli produgtis Semdgom gavrcelebas, Tugind amis Taobaze
xe B Sekru BebaSi Setani 01 iyos aRniSvna“® im SemTxvevaSi, rodesac xel SekrulebaSi
aisaxeba programis gamoyenebis vadebi, es aris ara nasyidobis, aramed giravnobis
xe B Sekrulleba (Meitvertrag)®.

4Shrink-wrap license— sal icencio xe 1 Sekru Beba, rome I zec datani Bia progranu i produgtis
TuTis garekanze da Seicavs CamonaTvall is saxiT xel Sekru Bebis tipiur pirobebs _ progranis
myidve Bis ufBebebi da movaleobebi da, agreTve, programis gamomcenlis pasuxingeb l obis
sazRvrebi. rogorc wesia, misi gacnoba xdeba SemfFuTavi garekanis gaxsnis mere. masiur-sanomxmarebl o
bazarze programis momxmareb BebisaTvis gankuTvni i gasayidad produqtis SemoTavazeba ver
xerxdeboda tradiciul'i nasyidobis xe B Sekru Bebis gamoyenebis safuzve B ze. xSir SemTxvevaSi
Bicenzia aris dawerili inglisur enaze.

4 Judgement of 18 October 1989 (V111 ZR 325/88), Computer und Recht 1990, p. 24 — Juristenzeitung 1990, p.
236 ; Judgement of 4 November 1987 (V111 ZR 314/86), BGHZ 102,135- Juristenzeitung 1988, p. 460 (with
comment of Junker) ; Judgement of 2 May 1985 (1ZB 87/84), Gewerblicher Rechtsschutz und Urheberrecht
1985, p 1055. am gadawyvetilebebze miTiTeba gakeTebulia International Computer Law, Copyright
Protection System, LexisNexisVol.I Part 111, Chapter 7, August 2003, 87.20[E], p. 7-88; §7.23, p. 7-121.

“5Oberlandesgericht Nurnberg, Judgement of 20 June 1989, (3 U 1342/88), Neue Juristi sche Wohenschrift
1989, p. 2634 —Computer und Recht 1990, p. 118. am gadawyvetil ebaze mi Ti Teba gakeTebulial nternational
Computer Law, Copyright Protection System, LexisNexis2003, §7.23, p. 7-121.

“gavirce Bebis uF B ebis anowurvis Taobaze ix. 2003 w. 3 oqtonbris FineTis umaR Besi sasamarT B os
gadawyveti B eba,sagne # KKO 2003:88; R2001/192, 1090- 1092, 11C Val.35 (2004) (ing 11 ).

4"Decition of District Court of Cologne on 25 October 1995 —20 S9/95, CR 1996, 154, romeliciyo gamyarebuli
gadawyvetilebi T German Federal High Court of Justuce on 15 November 2006 — X 11 ZR 120/04, NSW BGB
§535. programuli uzrunvel yofis xel Sekrul ebebi s Taobazeix. JamesM. Kunick, Andrea Patzak, I ssueto
Consider When Licensing Us Softwarein Germany, Computer Law Review International (CRi), Issuel, 15
February 2007, p. 3, 4.
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ras warmoadgens gavrcelebis uflebis amowurva?

tradiciulad gavrcellebis uflebis amowurvis doqtrina Biteraturuli
nawarmoebis gamoqveynebas ukavSirdeba. magram amaJamad kompiuterulli programis
SemTxvevaSi 1gi programis gayidvas daukavSirda. gayidva gvev I ineba, agreTve, nawarmoebze
sakuTrebis ufBebis gadacenis yveBaze gavrcelebull formad, roml is drosac mogebis
miReba xdeba. gavrcelebis uflebis amowurviT nawarmoebis asBis pirveli gayidviT
erTjeradi mogebis mizani miiRweva, Tumca ufBebis amowurvis pirobis dasadgenad
nawarmoebze sakuTrebis gadacemis sxva Formebic SeiZlBeba ignes gaTval iswinebulli.

kompiuterulli programis TiToeuli asBis pirveli gayidvis Semdeg (bazarze an
uSualod konkretuli momxarebBisaTvis miwodebis gziT) avtori (an misi
ufBebaTmonacvle) sagarTveBos farglebSi kargavs am asBis gavrcelebis uflebas. es
imas niSnavs, rom gavrcelebis ufleba ,anoiwureba” kompiuteruli progranis pirveli
realizaciis Semdeg, anu nebadarTulia kompiuteruli programebis yoveli Semdgomi
gavrce Beba avtorisagan nabarTvisa da misTvis kuTvni b1 honoraris gadaxdis gareSe®.
magall iTad, Tu sagarTve B os fargBebSi gavrceBebis ufleba kompiuterulli progranebis
mimarT ganxorcielda kompiuterulli programis asbis pirveli gayidviT, maSin isev
gveynis FargBebSi Cndeba am as Bis xeBaxal i gayidvis SesaZBeb B oba aRniSnu B pirobebis
gaTvaliswinebiT. kompiuteruli progranis axall mesakuTres, kerZod, myidvels, ver
aekrZal eba misi gadayidva da yove i Semdgomi myidvel i keTi Bsindisieri momxmarebe I ia.
amasTan, gavrce Bebis ufBeba iwureba ara mxo B od kompiuterull i progranis konkretull'i
aslhis, aramed misi sarezervo egzemplBaris nmimarTac*®, romelic iyideba rogorc
kompiuterul i progranis SemadgeneBi (ganuyofel 1) nawi Bi. gasaTva B iswinebe b ia, agreTve,
is, rom anoiwureba mxo Bod gavrce Bebis ufleba da ara reproducirebis an kompiuterulli
programis gadamuSavebis uf Beba. igive exeba asBebis gagiravebas, mFl obel obis gadacenis
sxva uflebebs da kompiuteruli progranis importis uflebas.

gagiravebis ufleba

kanonis Sesabamisad nawarmoebis originalze (an mis as Bebze) mF B obe B obis gadacenis
erT-erT formad gagiraveba ganixileba. saavtoro uflebis mFBobeli am gmedebis
Catarebis nebarTvas amgamad iZBeva kanonSi warmodgeni Bi nawarmoebis gagiravebis
(an/da mFHobeBobis sxva formiT gadacemis) uflebis safuzvell ze.*®

gagiravebis ufBebis Sesaxeb debuBebebi evropis direqtivebisa da saerTaSoriso
xe B Sekru B ebebis amogmedebande regu B irdeboda araerT queyanaSi®. ganviTarebad qveynebSi

481X, kanonis me-18 mux B is me-4 punqgti. pirve B gayidva yove B Tvis gu B isxmobs am mF B obe BisaTvis
kuTvni i honoraris miRebas, xol o yovel'i Semdgomi gavrce Bebidan ki — ara.

“kompiuterulli progranis sarezervo eqzemp Baris Taobaze ix. uFBebebis SezRudvis TavSi.

kanonis me-18 mux Bis me-2 pungtis ,,i“ qvepungti.

S'saavtoro samarT B is kanonndeb B obebSi cv B i Bebebi Seexo: aSS _ 1984 well's ,pirveli gayidvis
dogtrinas xmis Camwerebze”, 1990 well's ,kompiuteruli uzrunve Byofis gagiravebas”; kanada —
1984 wel's kompiuterulli programebis gagiravebas®; ungreTi _ 1983 wels ,kompiuteruli
progranebis dacvis sakiTxebi®.
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an ufBebis gamoyeneba saavtoro samarTHis sferoSi ar xdeba iseTi intensivobiT,
rogorc sxva qveynebSi, sadac arsebobs an uflebis ufro farTo gamoyenebis pragtika.
gansakuTrebiT es uflBeba FarTod gamoiyeneba kompiuteruli progranebisa da
kinematografiulli (audiovizual uri) nawarmoebebis mimarT. gagiravebis uf Bebis Sesaxeb
debu Bebebs Cven vxvdebiT WCT-sa®? da TRIPS-Si%, maSin, rodesac am ufBebis Taobaze
bernis da romis konvenciebSi® araferia naTgvani. evropis saavtoro samarTlis farglebSi
1992 whis 19 noembris evropis 92/100/EEC diregtivis ,gagiravebis da Txovebis
uflebaTa da inteleqtualuri sakuTrebis fargBebSi saavtoro samarT B is sxva momi jnave
ufBebebis Sesaxeb” (SemdgomSi — gagiravebis diregqtiva) amogmedebiT pirvelad
harmonizirebul igna nawarmoebebis gagiravebasTan dakavSirebu Bi urTierTobebi®. unda
iTgvas, rom an diregtivis farglebi ar gavrcelda kompiuterull progranebze, radgan es
sakiTxi manamde ukve dareguBirebulli iyo 1991 whis 14 maisis evropis sabWos
~kompiuteruli progranebis samarT Bebrivi dacvis Sesaxeb” 91/250/EEC direqtiviT®.

gvinda avRniSnoT, rom saerTaSoriso xell SekruBebebSi ar aris ganmartebuli
“gagiravebis~ terminis mniSvneBoba, aramed xazgasmuBad miTiTebulia gagiravebis
komerciull xasiaTze. miznad iyo dasaxulli gagiravebis ganmijvna nawarmoebze
m¥H obe B obis gadacenis iseTi Formisagan, rogorcaa ~Txoveba~. gagiravebis direqtivaSi
pirdapiri an arapirdapiri ekonomikuri, an komerciuli mogebaa gaTvalisiwinebulli
garkveu Bi vadis ganmav B obaSi nawarmoebis xe ImisawdomobisaTvis, anu gaqiravebisaTvis.>’
evropis direqtivaSi, romelic aregulirebs kompiuterull programebTan dakavSirebul
urTierTobebs, sargeb Bobis miRebis miznebia dasaxeBebuli gagiravebisas, magram ara
direqtivis debuBebaSi, aramed _ mis preambu BaSi.® Cveni kanonis me-4 muxBis ,Vv”
pungti imeorebs direqtivis am pirobas.

S2\WCT xe B Sekru Bebis me-7 mux Bi. an urTierTobebis reguBirebis ZiriTadi mizans warmoadgenda
saavtoro uflebaTa mFHobelis kanonieri interesebis dacvis saSuallebaTa samarT Bebrivi
gamyareba, raTa advillad reproducirebadi nawarmoebebis gagiraveba ar yofiliyo zaralis
momtani. uf BebaTmF B obe B's mieca uf Beba, gaakontroll os nawarmoebebis gagi ravebasTan dakavSirebu B
urTierTobebi da miiRos samarT B iani honorari.

STRIPS-is SeTanxmebis me-11 mux B i.

%1961 wlis 26 oqtombris konvencia, romelBic aregulirebs SemsrulebBebis, Fonogranebis
dananzadeb Bebisa da mauwyeb B obis organizaciebis uf Bebebis dacvasTan dakavSirebu l urTierTobebs
(Rome Convention for the protection of Performers, Producers of Phonograms and Broadcasting
Organizations), rom B is monawi B e sagarTve 1 o gaxda 2004 wlis 18 maisidan.

%1992 whis 19 noembris evropis diregqtiva 92/100/EEC (OJL 346, 27/11.1992, P0061-0066,
xe B misawvdomia http://eur-lex.europa.ew/L exUri Serv/L exUri Serv.douri=CEL EX:31992L 0100:EN:HTML,
(2008 wlis 15 oqtoberi) Zaladakargulad gamocxadda mis sanacvlod amogmedebu Bi igive
saxe Bwodebis nqone direqtivis safuzvelze _ 2006 wlis 12 dekenbris evropis direqtiva 2006/
115/EC “gaqiravebis da Txovebis ufBebaTa da inteBeqtualuri sakuTrebis farglebSi saavtoro
samar T Bis sxva momi gnave uf Bebebis Sesaxeb”, OJL 376/28, 27.12.2006, P0028-0035, xe I misawvdomia
hittp://eur-lex.europa.eu/L exUri Serv/L exUri Serv.douri=0J L :2006:376:0028:0035:EN:PDF,

(2008 wlis 15 ogtonberi).

Sgagiravebis direqtivis me-4 nux Ii.

57aRniSu B'i ganmarteba SesaZ B ebe I ia gadmosu B iyo mogned kanonSi.

®direqtivis preavbu Bis me-16 paragrafi.
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kanonSi hoBodroindeli cvli Bebebis Setanamde kompiuteruli programis gagiravebas
(gavrcelebis farglebSi) specialuri debulBeba aregulirebda® evropis direqtivaze
dayrdnobiT. amJamad kompiuteruli programis gagiraveba xdeba gonebrivi ufBebebis
Sesaxeb zogadi debu Bebis Sesabamisad. gagiravebis ufBebis gansakuTrebu i statusi,
romelic gatarebulia evropis direqtivaSi kompiuteruli programebis mimarT, imaSi
mdgomareobs, rom kompiuteruli programis originalis an/da misi TiToeuli aslis
gagiravebis uflebas inarCunebs kompiuteruli programaze gansakuTrebuli uflebebis
mFRobeli maSinac, roca gavrcelebis Sedegad, kerZod, gayidvis Semdeg kompiuterul'i
programa gadava axall mesakuTreze (an roca gavrcelebis ufleba amoiwureba).s®
gagiravebis ufleba warmoadgenda erTgvar gamonak Biss gavrcelebis uflebis FarglebSi.
angamad igi callke regulirebis sagania, romelic garkveuli obieqtis (maT Soris,
kompiuterul1 progranebis) mimarT ganoiyeneba da mxo B od saavtoro uflebis mFlobelis
mier, amasTan, gavrcelebis uflebis safuZvelze axali mesakuTrisaTvis progranis
gadacema ar iqoniebs gavlenas saavtoro uflebis mFHobelis gagiravebis uflebaze.

ar SeiZleba ar avRniSnoT, rom xe B Sekru BebebSi, agreTve, gatarebulia kompiuterulli
progranis gagiravisaTvis mniSvne B ovani piroba, romelic ar aisaxa Cvens kanonmdeb B obaSi.
igil exeba kompiuteruli progranebis gagiravebis uflebis SezRudvas, anu gagiravebis
ut B eba mogmedebs in kompiuteruli programebis mimarT, ronmBebic warmoadgens gagiravebis
sagnis arsebiT nawi Bs®. es gamonakBisi ganapiroba iman, rom gagiravebis mravall
sagans erTi an meti kompiuterull programa erTvis, magall iTad, manganis gaqiravebisas,
sadac uxvadaa gamoyenebu Bi Cipebi,an dainstalirebullia sxva progranebi (sanavigacio
sistemebi). es gamonakBisi ar gavrceldeba kompiuteris gagiravebis SemTxvevaSi,
rome BSic gagiravebamde iyo dainstaBlirebuli garkveuli programebi. gagiravebis
ufBebis es SezRudva gasaTvalBiswinebeBia Cvens kanonmdeb B obaSic.

nawarmoebze mF H obe B obis gadacemis sxva Forma, romelic gamoiyeneba saavtoro da
momi gnave uf Bebebis obieqtebis mimarT, Txovebaa. Cvens kanonSi ar aris specialuri
ganmarteba termin ,Txovebis” Sesaxeb, magram Tu vixeInZRvaneBebT gagiravebis
diregtivaSi arsebulli terminis ganmartebiT, Txoveba gulisxmobs nawarmoebis
xe Imisawvdomobas gansazRvruli vadis ganmav B obaSi sargebBobisaTvis pirdapiri an
arapirdapiri ekonomikuri an komerciuli mogebis miRebis gareSe®2. rogorc aRvniSneT,
ufBebis gamoyenebis aucilBebel pirobebs aRniSnulli diregtiva adgens mxolod
SemosazRvru B'i obieqtebis mimarT da, Sesabamisad, am urTierTobis monawi Be mxared
igi warmoaCens pirTa metad viwro wres. kompiuterulli progranebis mimarT mF I obe B obis
gadacenis am Formis regulireba miTiTebuli direqtivis farglebSi ar xdeba. igi ar
iyo gaTvaliswinebulli arc evropis direqtiviT kompiuterulli programebis dacvis

5%unda miviCnioT, romkanonis tegqnikuri xarvezis gano, kanonSi kompiuteru B progranis gagiravebis
mimarT gavrce Bebis ufBebis amowurvis SezRudvaze miniSneba iyo gakeTebuli orjer (ix. 2005
w B ande mogmedi kanonis me-18 mux B is me-5 pungti da me-19 mux Bis 1-bi pungtis , g“gvepungti).
anJamad es xarvezi aRmofxvrilia

0kanonis me-18 mux B is me-5 pungti da kanonis igive mux B is redagcia kanonSi 2005 w. cv i Bebebis
Setanande.

STRIPS-is SeTanxmebis me-11 mux B isa da WCT xe I Sekru Bebis me-7 nux Bis me-2 pungtis (i)
qvepungtis Sesabanisad.

S2gagiravebis direqtivis me-2 mux Bis pirveli pungtis ,b* gvepungti.
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Taobaze. Cveni kanonmdeb B obis fargBebSi, agreTve, SeuZBebBad migvaCnia kompiuteru i
programebis mimarT mFBobeBobis gadacenis sxva Tormebis gamoyeneba gagiravebis
garda (miuxedavad 1imisa, rom kanonis SemoTavazebuli redagcia ar gamoricxavs
kompiuteruli programebis mimarT nfBobeBobis gadacemis am formis gamoyenebas®®),
anitomac statiaSi detallurad ar ganvixiBavT kompiuteruli programebis mimarT
nfFBobebBobis gadacemis formas — Txovebas. saavtoro samarTHis TarglebSi
nFlobeBobis SesaZlBebelBi Fornebis gamoyenebis Taobaze pirdapiri miniSneba ufro
marTebu B i igneboda Tundac imaze, rom kompiuteruli progranebis mimarT gagiravebis
garda mFHobelobis gadacemis sxva saxeebi ar gamoiyeneba®.

imisaTvis, rom ganvsazRvroT salicenzio xelSekrulebis pirobebi gagiravebis
ufBebis mimarT kompiuteruli programis momxmarebeBma unda gaiTvall iswinos, rom
kompiuterull i programa sanogalago brunvis sagania. misi TiToeuli asBis gagiraveba
moiTxovs gansakuTrebull nebarTvas saavtoro ufBebebis mFBobelisagan. gamodis,
ron kompiuterulli progranis myidveBi (momxmarebeBi) an gavrcelebis uflebis
mqone HBicenziati sargebBobs gagiravebis ufBebiT mxoBod im SemTxvevaSi, Tu
xe B SekrulebaSi SetaniBia an ufBebis gamoyenebis specialluri piroba. winaaRmdeg
SemTxvevaSi es ufBeba mopovebulad ar iTvHeba

inportis ufleba

gansakuTrebul ufBebaTa Soris, romelic SeiZBleba gavrceldes kompiuterul
programazec, aris importis ufleba® rogorc cnobilia, sazRvargareT gamoSvebu lia
an gamogveynebu B'i saavtoro samarTHiT daculi nawarmoebebis unebarTvo importirebis
dros sagarTve B os sazRvrebze gamoiyeneba specialuri sasazRvro RonisZiebebi, romelic
efuZneba TRIPS-is SeTanxmebis debu Bebebs.®® raRac materialur matarebelze
Sesrullebuli kompiuteruli progranis asBis importi sagarTveBoSi nebisamieri
saxe Imwifodan da misi Semdgomi komerciulli gavrcelleba da reproducireba saavtoro
ufBebis mFBobelisagan nebarTvis gareSe CaiTvleba kontrafagciulad.

Skompiuteru B i programaze Txovebis uFBebis sargeb B obisaTvis uFlebaTa mFlobeli, agreTve,
unda iyos uf B ebamosi I'i, moiTxovos honoraris daweseba (rekomendirebu Bia gagiravebis direqtivis
me-6 mux Bis Sesabanisad), rac winaaRmdegobaSi mova mogmed kanonndeb B obasTan. am saxis arsebiTad
axali samarTHebrivi urTierTobebi moiTxovs specialur regulirebas maT gamosayeneblad
kompiuterul i progranebTan mimarTebaSi. Txovebis uf BebiT mosargeb Be-nonaTxovres, magall iTad
bib B ioTekas mesargeb B eebisaTvis progranis asl is Txovebis dros (uSuallod bibBioTekis Senobis
Farg B ebSi sargeb B obis uzrunve ByofiT) ar unda gaalndes as B is ganrav B ebis saSall ebebi (kopirebisagan
dacvis teqgnikuri saSualebebis gamoyeneba saval debu ll 0a).

%kompiuteruli programebis mFl obe B obis gadacenis Formebis gamoyenebis Taobaze pirdapiri
miTiTebiT dawesebu I ia, magaliTad, ungreTis saavtoro samarTHis Sesaxeb kanonis 23-e mux B Si
da sBoveniis saavtoro da momignave uf Bebebis dacvis Sesaxeb kanonis 25-e muxBSi. roca
kompiuteruli programa warmoadgendes saavtoro samarTRiT daculli nawarmoebis nawills
(kompiuterul'i TamaSebi da sxv.), maSin igi SeiZleba iyos Txovebis obieqti da es urTierTobebi
moiTxovs maT mimarT speciaBluri regulirebis meganizmis amogmedebasac.

me-18 mux Bis me-2 pungtis ,g" qvepunqtis Sesabamisad. kompiuteruli progranebis mimarT
kanonis me-18 mux B iT dadgeni b1 gonebrivi uf Bebebis ganoiyenebame-19 mux B is pirveli punqtiT
dadgeni 11 dabu Bebebis gaTval iswinebiT.

86TRIPS-is SeTanxmebis 51-e-me-60 mux N ebi.
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zogierTi qveynis kanonmdeb B obebSi importis uflBeba gavrcelebis uflebis
farglebSia moqceuli,” rac Bogikuria, radgan igi am SemTxvevaSi nawarmoebis
aslebis gavrcelebas gulisxmobs sakuTrebisa da mFBobelobis gadacenis gziT.
gavrce Bebis uflebis anowurvis Semdeg importis ufBeba (gagiravebis uflebis nsgavsad)
ar amoiwureba garkveu li saxis nawarmoebebis, maT Soris, kompiuteruli programebis
mimarTac®. Cveni kanonis Sesabamisadac, importis ufleba ar unda anoiwuros gavrce Bebis
Sedegad kompiuterulli programis gayidvis Semdeg.

sajaro gadacemis ufleba

es ufleba, ra saxiTac igi Cvens kanonSia warmodgeni B, Camoyalibebulia WCT
xeBSekrullebis me-8 muxBSi da warmoadgens erTgvar tegnoBogiurad-neitralur
ufBebas, romelic iTvalliswinebs sxvadasxva saSuall ebaTa gamoyenebis gziT nebismieri
adgi Bidan piris mier individuaBurad arCeull dros nawarmoebis xeBmisawvdomobas
sadeniT an umavTullo kavSirgabmuBobis meSveobiT®. gafarToebulis saxiT amJamad
warmodgeni B'i es ufleba iZBeva misi gamoyenebis SesaZlBebBobas mravalli kategoriis
nawarmoebebis, maT Soris, kompiuterulli programebis mimarT, rac miakuTvnebs maT
sajaro gadacemisaTvis gankuTvni B nawarmoebTa kategorias. cxadia, es uf Beba virce B deba
kompiuteruli gselis saSualebiT nebismieri dainteresebulli piris mier kompiuteruli
programis moTxovnisas gaweu l interagtiull momsaxurebazec. yuradReba unda mieqces
imas, rom sajaro gadacemis ufBeba TavisTavad ar moicavs nawarmoebis gavrcelebis
ufBebas, anu am ufBebis mFlobeli ar iZens uflebas, samogalago brunvaSi CarTos
kompiuterulli programa”.

internetisa Tu romelime eBleqtronuli gselis sivrceSi damkvidrebu lia principi,
roml is Tanaxmad, nebismieri individuaBuri momxmarebe i Tavisi kompiuteris terminall ze
saavtoro an momijnave ufBebis samarTHiT daculli nawarmoebis miRebisas, Tavad
xdeba 1seTi sazogadoebis wevri, romlis winaSec garkveu i vall debu Bebebi warmoiSoba.
amasTan, realur droSi miRwevadobisaTvis mniSvneBovani ar aris, Tu ramdenad
dakmayofiBda anm nawaramoebiT an SesrulBebiT momxmarebeli. sajaro gadacema xdeba,
rodesac nawarmoebi an warmodgena xe Bmisawvdomi xdeba sazogadoebisaTvis mesane
piris meSveobiT.

kompiuterul i progranis as  ze sakuTrebis ufBebis gadacemisas, anu, kerZod, misi
as s gayidvis Sedegad, gavrce Bebis ufBeba aniowureba maSin, roca on-linemomsaxurebis

ix. ungreTis saavtoro uf Bebebis Sesaxeb kanonis 23-e mux B is me-5 pungti, sBoveniis saavtoro
da momi ynave uf Bebebis dacvis Sesaxeb kanonis 24-e nuxBis me-2 punqti.

®maSin, roca zogierTi nawarmoebis gavrcelebis Semdeg es ufBeba iwureba aramxoBod am
saxe BmwifoSi, aramed mTel msoflBioSi (Biterturuli nawarmoebebi — nider Bandebi;
Sveicaria, rodesac nawarmoebi aris gavrcelebuli KibersivrceSi).

8 kanonis me-18 mux B is me-2 pungtis v’ qvepunqti. anasTan, kanonis me-4 nux Ris , j” punqti agreTve
ganmartavs sajaro gadacemis mniSvne B obas. kanonSi 2005 wells, cvlilebis Setanis Semdeg,
miuxedavad ufro farTo Sinaarsisa, terminma ar Seicvalla Tavisi dasaxe Beba. unda iTqvas, rom
analogiur ufBeba aris Camoyall ibebu B 1 bernis konvenciis me-11, me-11ter, me-14 da me-14bismxo 1 od
garkveu Bi kategoriis nawarmoebebis mimarT.

kanonis miznebisaTvis sajaro gadacema ar vrcel deba nawarmoebis gavrce Bebaze, kanonis me-4
mux Bis " j~ punqtis Sesabamisad.
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gamoyenebiT programis SemoTavazeba ar iwvevs am ufBebis anowurvas, Tumca progranis
an gziT gamavrceBebeli SeiZBeba aRmoCndes am programaze gavrcelebis ufBebis
iribi danrRvevi.

gasaTvabliswinebeBia, rom, evropis direqtivis me-4 muxBis , ¢ pungtis Sesabamisad,
kompiuterulli programis sazogadoebaSi nebismieri saSualebaTa da Formebis gamoyenebiT
gavrce Bebas 1Tvall iswinebs, anu materialuri matarebel i, romell zec datani bia kompiuterull i
prograna, ar aris asBis Sesrulebis aucillebeli piroba amave dros naTelia, ronm,
sagar Tve B os kanonis Sesabamisad, msgavsad mravall i qveynis kanonndeb B obebisa, gavirce B ebis
ufleba gulisxnobs raRac aRgmadi FormiT arsebu Bi nawarmoebebis as Bebis gavirce B ebas
(yove B SemTxvevaSi isini xdebian samogalago brunvis sagani, rodesac raime materialur
matarebe@zea Sesrullebuli, aramaterialluri sagnebis gatana ar xdeba gasayidad).

gqonebrivi uflebebis SezRudva

saavtoro samarTall Si gonebrivi ufBebebis SezRudvas udidesi mniSvne B oba eniWeba.
kompiuterulli programebis samarTBebrivi dacvis sfero am SezRudvebis gareSe ar
ganixi Beba. bernis konvencia, TRIPS-is SeTanxmeba da WCT xell SekruBeba ayall ibebs
uflebaTa SezRudvebis ZiriTad principebs™ Cveni kanonis me-18 muxHBis (qonebrivi
ufBebebi) boBo pungti, agreTve, imeorebs saerTaSorios samarTHis am princi pebs:
mxo B od gansazRvru i SemTxvevebis mimarT aris dadgeni B1 gansakuTrebul i (gonebrivi)
uf Bebebis Sezrudvebi (kanonis me-111 Tavi detaBurad asaxavs qonebrivi ufBebebis
TiToeul SezRudvas saavtoro samarTBis dacvis obieqtebTan mimarTebaSi); maTi
anogmedebiT xeB 1 ar unda SeeSall os nawarmoebebis normaBur gamoyenebas (im miznebidan
gamomdinare, risTvisac nawarmoebi igmneba); amave dros saavtoro uflebis nFlobelis
kanonieri interesebi daculli unda iyos, ufleba ar unda ignes gamoyeneb i borotad.

kompiuterulli progranebis (da Tavad kompiuteruli tegnolBogiebis dargis)
tegnologiuri da komerciulli buneba™ mkveTrad ganasxvavebs mas inteBeqtualuri
sakuTrebis sxva nawarmoebebisagan, rac ganapirobebs, agreTve, kompiuterulli progranis
Semgmne BebisaTvis dadgeni B inteBeqtualuri sakuTrebis ufBebebis ganmi yvnas. anis
dasadastureb Bad ganodgeba Semdegic: miuxedavad imisa, rom programebis dacva saavtoro
samar T His fargBebSi sxva Biteraturuli nawarmoebebis msgavad xdeba, kanoni arazogadi,
aramed specialuri debulebis safuZvelze zRudavs programebze saavtoro uflebis
mFBobelis qonebriv uf Bebebs.

evropis direqtivis me-5 da nme-6 muxBebis Tanaxmad kompiuterulli programis
marT Bzonieri momxmareb B isaTvis dadgeniBia oTxi saxis privillegia, romlebic
nebadarTu Bl ia maTTvis progranebis ganoyenebisas. daSvebu Bi gnedebebis gansaxorcieleblad
mas ar esaWiroeba ufBebaTanFBobelis nebarTva da honoraris gadaxdac ar evalleba.
mniSvne Bovania, rom es nebadarTulli gmedebebi ar aris damrRvevad miCneuB1, radgan
reproducirebisa da gadamuSavebis ufBebebis (diregtivis me-4 muxBis ,a” da ,b”

hernis konvenciis me-9 mux B is me-2 punqti ayall ibebs SezRudveb reproducirebis uflebis
mimarT, TRIPS-is SeTanxmebis me-13 da WCT xe B Sekru Bebis me-10 mux BebSi warmodgeni Bia
SezRudvebi gansakuTrebull 1 uf Bebebis mimarT. ye Ba gansakuTrebu B 1 uf Bebebis mimarT SezRudvebis
SemoRebiT garantirebuli igna yvela SesaZl o uflebaTa darRvevebis SemTxvevebi.

"2eyropis direqtivis pregnbu Bis 21-e da 23-e paragrafebi.
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punqtebiT dadgeni Bis) mimarT isini ar iTvBebian damrRvevebad. es aris Semdegi saxis
gamoyenebebi: (1) programis gamoyeneba misi daniSnu Bebisamebr, maT Soris, daSvebuli
Secdomebis gasworebis mizniT; (2) sarezervo egzemplaris nebadarTulli damzadeba; (3)
progranis gamoyeneba masze kvBevis Catarebisa da Seswavlis mizniT, (4) obiegturi
kodis kvBavwarmoeba da gardagmna sawyis teqstSi (riverse-enginearing) dekompi Bacia. am
nebadarTu B1 gmedebaTa CamonaTvali warmodgeni Bia ukBebriv yvela evropis da mravali
sxva qveynis kanonmdeb B obebSi (aSS da 1iaponiacaa maT ricxvSi). pirveli pungtSi
mogceu Bi SezRudvebi SesaZlBebelBia xel Sekrulebis safuZvelze dazustdes
momxmareb D isaTvis. msgavsi ram ar SeiZleba gatardes momxmarebBis im uf Bebebis
mimarT, rome B ic imperatiull xasiaTs atarebs (sarezervo egzempBari, ufBeba Seiswavl os
da gamoikv B ios progranis muSaoha ideebisa, principebis Sesaswavlad da dekompi B ireba).
agedan gamomdinare, ufBebis mFlobels ar SeuZlia Tavis arideba an boB o sam ganonak B isze
da maTi SezRudva xelBSekrulebiT baTilBad CaiTvBeba dekompiBaciis nebadarTuli
SesaZB o SezRudvebi SeiZBeba garkveuli1 saxiT win aRudges saavtoro samarTHis inm
ZiriTad princips, ronlis Tanaxmad, saavtoro ufleba ar vrceldeba ideebsa da
principebze”. amitomac kanonmdeb B obaSi Caido iZuBebiTi wesis saxiT dacviTi meganizni,
raTa ar moxdes uflebis horotad gamoyeneba. Tavis mxriv, kompiuteruli progranis
TiToeull marT B zomieri momxmarebe i, auci Beb Bobis SeTxvevaSi, sargeb B obs ufBebiT,
Seasru B os gardauvall i, winaswar dasaxu B1 mizniT programis ganosayeneb Bad auci Bebell'i
gnedebebi, xe BSekruBebaSi specialuri aRniSvnis ugonB obis SemTxvevaSic.”* qonebrivi
ufBebebis SezRudvebi ar gamoiyeneba, rodesac momxmarebe s ar gaaCnia programis
gamoyenebis ufBeba an programis gamoyenebis ufBeba Sewyda.

SezRudvebi kanonis 28-e muxBis Sesabamisad

am mux Bis Tanaxmad, kompiuteru i programis marT B zomier momxmarebe B's warmoeqmneba
ew. ,minimaBuri ufBebebi”. moyvani I SezRudvaTa Soris zogierTi pirdapir kavSirSia
tegnikuri saSualebebisa da programis fugcionirebas da im gnedebebTan, romBis
gareSec ver xerxdeba normaBuri moxmarebis fFargBebSi progranis gamoyeneba. am
muxBs safuzvlad udevs evropis direqtivis me-5 nuxBis debu lebebi.

SezRudvaTa Soris, pirvel rigSi, aRsaniSnavia momxmareb BisaTvis nebadarTulli yvella
is gnedeba, romeBic warmodgeni lia evropis direqtivis me-4 nuxBis ,a” da ,b”
pungtehbSi (romBebic warmodgeni Bia kanonis me-19 muxBis pirveli pungtis ,a” da ,b”
gvepungtebSt). maT Soris gansakuTrebulad ganoyofen aSkara Secdomebis gasworebas.
momxmarebe Bs ara agvs Secdomebis gasworebis ufBeba, garda iseTebisa, romlebic exeba
zogadad kompiuterulli progranis stabiBuri saxiT SenarCunebas. aSkara Secdomebis
gasworeba ar gulisxmobs iseTi saxis cvliBebebis Setanas, romell ic moiTxovs progranis
dekompi Bacias an  ganax Bebas. Semdegi SezRudva exeba kompiuterulli progranis
sarezervo egzemp Baris damzadebas.” marT 0 zomier momxmarebel@s am gmedebis Catareba

kanonis me-5 mux B is me-3 pungti.

"direqtivis preanbu I is me-18 paragrafi.

SdaniaSi, magal iTad, nebadarTulli erTze meti sarezervo aslis danzadeba, mxo Bod am as B ebis
damzadebis mizani ara piradi, arared saTanado wesiT ganoyenebaa (2006 wlis saavtoro samarT bis
Sesaxeb agtis 36-e mux Bis 1(i) pungti).
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ar ekrZalleba, radgan kompiuteruli programis normaBuri noxmarebisaTvis am egzenp Baris
gona ukidures saWiroebas warmoadgens. kompiuterulli progranis damamzadeb Bis maga BT,
romel ic yove B Tvis nomaragebu B ia Tavis mier Sequni B programis sarezervo egzenmplarebiT
(mravali da araerTiT), am mZafri aucilebBobis dasturad gamodgeba. programis es
egzenp Bari gamoiyeneba rogorc SemcvBeli im SenTxvevaSi, Tu progranis pirveli piri
daikarga, ganadgurda an sxva gziT gaxda gamousadegari. Tu saavtoro uflebis nFlobels
gamosayeneb Bad gadaeca ori asBi (erTi yove BdRiuri moxmarebisaTvis, xolo nmeore _
rogorc sarezervo), mas ara aqvs ufBeba, daamzados sxva sarezervo egzemplari.
auci Bebelia, aRiniSnos, rom am asBis ganadgureba evaleba momxmarebels, rodesac
kompiuterulli progranis gamoyenebis uf B eba anoiwureba, magall iTad, progranis droebiTi
sargeb Bobis ufBebis SemTxvevaSi (salicenzio xell SekruBebaSi gamoyenebis vada aris
dadgeni Bi, an giravnobis uflebis safuzvel ze progranis gamoyenebisas).

unda ganvasxvavoT, agreTve, kompiuteru i progranis sarezervo egzemp Bari im as I ebisagan,
romBebic am muxBis ,a” qvepungtSia gaTvalBiswinebuBi. programis es asBebi igmeba
progranis gamoyenebisas, anu ,,a” qvepunqtSi CamoTv i Bi gnedebebis Catarebisas. sarezervo
egzempBari yoveD Tvis aris im versiis saxiT, romBiTac programa iyo warmodgenili
(Sesrullebul 1) masze uflebis (programaze gamoyenebis ufBebis) mopovebisas.

an SezRudvis farglebSi gvinda saavtoro samarTall Si arsebuli gonebrivi uf Bebebis
zogad Sezudvebze yuradReba gadavitanoT. an SezRudvaTa Soris kanonSi warmodgeni Iia
nawarmoebebis reproducirebis SesaZlebBoba FTizikuri pirebis mier piradi
sargeb B obisaTvis™. kompiuteru i progranebis mimarT andagvari ganonak Bisi ar gamoiyeneba
in ubralo mizezis gano, rom reproducirebis specialur wess adgens kanonis 28-e da
29-e muxBebi programis gamoyenebis specialurad gansazRvrulli SemTxvevebisaTvis.
agreTve, ar daiSveba erTeull aslad arsebu i kompiuteruli progranebis reprografiulli
ganrav Beba bibBioTekisa da argivebis mier, Fizikur pirTa moTxowniT, saswav 1 O, samecniero
an piradi mizniT. cnobi Bia, rom bibBioTekebi da argivebi, romelTa gankargu BebaSic
SeiZleba iyos kompiuteruli programebi SezRudulebi kopirebis saSualebebis
ganoyenebisagan.”” Bibanis kanonndeb B obiT callkeuli bibBioTekebis mier kompiuteruli
progranebis nebadarTulli kopireba erT-erT uCveul o Fagtad iyo aRiarebulli axBaxans
Catarebull saerTaSoriso Sexvedraze. amasTan, asBebis kopireba studentebisa da sxva
momxmareb BebisaTvis programebis Txovebis mizniT xorcieldeba™.

kanonis 21-e mux B is pirveli da me-2 punqtebis Sesabanisad, daiSveba nawarmoebis reproducireba
Fizikur piris nier avtoris an saavtoro uflebis sxva mFlobelis Tanxmobisa da misTvis
saavtoro honoraris gadaxdis gareSe. es asBi unda ignes gamoyenebuli mxoBod piradi
sargeb B obisaTvis da ara sxva, magaliTad, profesiulli interesebis dasakmayofilebdad. es
gamoyeneba ar SeiZBeba win aRudges nawarmoebis normallur gamoyenebas. es gamonak B isi srul
saxes iZens avtoris moer an saavtoro uflebis mFBobel is mier honoraris miRebis gansakuTrebu i
wesis dadgeniT, magran es debu B eba ar vrce B deba kompiuteru Bi progranebis mimarT, kanonis 21-
e mux Bis me-2 pungtis , g“ qvepungtis safuzve l ze.

"kanonis 22-e mux Bis ,b* da ,g* qvepunatebis Sesabamisad. sazogadoebrivi auci Beb B obisaTvis
gadacenu i kompiuteru i programebiT sargeb I obis sakiTxi moiTxovs ufro detalur Seswavlas.

%1999 wlis kanoni Biteraturulli da mxatvrulli sakuTrebis dacvis 25-e muxHi. Study on
Copyright limitation and exceptions for libraries and archives prepared by Kenneth Crews, Columbia University,
August 26, 2008, SCCR/17/2, Standing Committee on Copyright and Related rights 17-th Session Geneva, November
3-7, 2008.
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rac Seexeba kompiuterulli programis kodis raRac garkveuli nawiBis citirebas,
maga B iTad, samecniero-kvBeviTi miznebidan gamomdinare, Biteraturull an samecniero
naSromebSi nebadarTulia.”® samarTHis zogadi principebis dacva friad
rekomendirebulia am SemTxvevaSi.

evropis direqtivis gonebriv SezRudevaTa Soris vxvdebiT erT debu Bebas, romelic
ar aisaxa Cvens kanonmdeb B obaSi®. mis safuzvelze marTBzomier mnomxmarebel's
ufBebaTanFBobebis nebarTvis gareSe eZBeva SesaZBebBoba, awarmoos yovelgvari
dakvirveba, Seiswavlos da gamoscados programis mogmedeba (misi testireba Caataros)
kompiuterulli progranis nebismier nawi B Si Cadebu i ideebisa da principebis dasadgenad.
anis uflebas igi iZens kompiuterull programaze auci BebeBi qmedebebis Catarebisas,
magaliTad, kompiuterSi programis CatvirTvisas, ekranze misi asaxvisas, gaSvebisas,
gadacemisas an misi Senaxvisas da sxva. es aris yvela gmedeba, romlis Catarebac aris
nebadaTu B i gamosayeneb Bad (an SeiZBeba miCneul ignes nebadarTullad, auci Beb B obidan
da momxmareb @ is kaTi Bsindisierebidan ganomdinare), radgan is progranis marT 0 zomieri
momxmarebe Bia. xSirad gqonebrivi ufBebis am SezRudvas akavSireben kanonis momdevno
mux B Si warmodgeni B SezRudvasTan (dekompi Bireba), radgan igi nWidrodaa dakavSirebu B
kompiuterulli programis obieqturi kodis gardagmasTan. saavtoro samarTHis principidan
gamomdinare, ideebsa da principebze saavtoro sanarTHhis dacvis Farglebi ar vrce I deba
amas arc aravin uaryofs, sagne rom Biteraturull nawarmoebebs exebodes. misi gacnoba
da misgan gamomdinare ideis Secnoba metad martivia. kompiuterulli progranaSi Cadebu i
ideebs da gatarebull principebs rom gavecnoT, saWiroa TiTqgmis yvela qonebrivi
ufleba davarRvioT, amitomac amis nebarTva mieca mxolBod pirTa garkveull wres.
mxoBod maT mier Catarebulli amgvari kvBeva da programis SeswavBa CaiTvleba
nebadarTu Bad. Cvens kanonSi arsebuli zogadi principebis gaTvaBiswinebiT marT 0 zonieri
momxmareb B is uf Bebebis dacvam aRniSnu B 1 gnedebebis Casatareb Bad SeiZleba gamoiwvios
sirTu Beebi, anitomac mizanSewoni Bad migvaCnia misi gaTval iswineba Cvens kanonmdeb I obaSic
evropis direqtivis analogiuri debulebis saxiT.

dekompi B ireba

kanonSi detaBurad warmodgeni Bia nkacri pirobebi kompiuteruli progranis
marT Bzomieri dekompi Birebis (Reverseengineering) mimarT.® mxo B od piri, romelsac
gaaCnia programis gamoyenebis uf Beba (Tavad an misi davalBebiT sxva piri), sargeb lobs
uflebiT, Sebrunebulad (ukusvliT) daamuSavos programa. programis momxmarebeli
faqtiurad sargebBobs uflebiT, gardagmnas daballi donis enaze myofi prograna
maRali donis enaze myof programad da am procesis ganxorcielebisas igi progranis
reproducirebasac iyenebs. momxmarebeds agvs ufBeba, gaaanalizos da Seiswavlos

®kanonis 23-e muxBis ,a* pungti.

SOdireqtivis me-5 nux B is me-3 pungti.

8kanonis 29-e mux B Si dekomB i Bireba unda ignes ganmartebulli, rogorc kompiuteru i progranis
obiegqturi kodis gardagmna sawyis teqstSi. rac Seexeba programis kvBevwarmoebas, ufro
sworad, reproducirebas, an gnedebis Catarebaze marTzomier monmxmarebe B's, agreTve, ar esaWiroeba
programaze ufleba mFHobelis nebarTva, maSin, roca programis reproducireba am nuxBis
miznebs emsaxureba. migvaCnia, rom mux B Si mkaFioT unda gamoikveTos progranis reproducirebis
uflebis Semzudve i norma.
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programis miRma Cadebuli Wogika, amasTan, mas ar CamoerTmeva amis ufBeba mxolod
in SenTxvevaSi, roca sanuSao pirobebi moiTxovs interfeisis® aRweri B obis Seswavlas
da ew. ,urTierTmognedebis unaris”® miRwevas. dekompi Birebis Sedegad miRebuli
informacia unda emsaxurebodes mxoBod marTBzomieri momxmarebBis winaswar
mizandasaxu I interesebs da ara sxvisas, aseve, arc nmisi sxvagvarad gamoyenebaa
dasaSvebi, magaliTad, axali konkurentunariani programebis dasawerad. Tumca
SeTavsebadobis misaRwevad Catarebuli samuSaoebis Sedegad SeiZBeba Seigmnas axali
kompiuterulli produqgti, romelic aSkarad saavtoro ufBebebis danrRvevi igneboda,
ron ara nebadarTuli dekompi Bireba, rombBis kval obiTac igi kanonierad CaiTvleba

uf BebaTaSenzRudvel am muxBSi saavtoro samarTHis ZiriTadi principi igna
gatarebulli - saavtoro samarTali ver igneba gamoyenebu Bi kompiuterull programaSi
Cadebuli ideebisa da nmeTodebis monopolizaciis mizniT. amave dros isaxeboda
miznad kompiuteruli programebisaTvis maRali donis dacvis uzrunvelyofa da
samomxmareb B o bazarze stabiluri, garantirebulli da jansaRi konkurenciisaTvis
xe B Semwyobi pirobebis Seqmna. mxedve BobaSi igna miRebuli is, rom momxmarebelis
interesebis dacvis gareSe kompiuterull programaze saavtoro ufBebebis darRveva
yove B Tvis moxdeboda, roca igi progranulli interfeiss mimarTavdad4. saavtoro
uflebis nFlobelsac SeuZlia gamoiwvios saavtoro uflebis darRveva, roca igi
momxmarebeds ar miawvdis interfeisis Taobaze informacias da yoveli SeRweva
momxmareb B is mxridan interfeisze igneboda, agreTve, uFlebis damrRvevi. kanonis 29-
e muxBis ,b” pungti avaldebulebs kompiuterulli progranis saavtoro uflebis
mFlobels, yvela marT B zonier momxmarebels programasTan erTad gadasces saWiro,
srulli informacia urTierTmognedebis unaris misaRwevad. winaaRmdeg SeTxvevaSi misi
progranis dekompi Bireba SeiZlBeba ar CaiTvalos uflebaTa darRvevad. amave dros, am
informaciis ugonloba ar aTavisufBebs momxmarebeBs vall debu B ebisagan, moiTxovos
es informacia saavtoro uflebis nFlobel isagan. anasTan, is Fagqti, rom momxmarebe B ma,
sanam mimarTavda dekompi Birebas, ar gamoiyena yveBla miRebuli saSualleba informaciis
mosapovebBad (garda im SemTxvevisa, roca amoiwura informaciis gadacemis yvela
arsebulli SesaZlebBoba) SeiZlBeba igces saavtoro uflebebis darRvevis safuzvlad.

diregtivis me-6 mux B is me-3 pungtSi Camoya I ibebu Bia nebadarTuli dekompi Baciis
Sesaxeb debu Bebebis interpretaciis principebi. an mux Bis debuBebebi unda ignes
gamoyenebu Bi dekompi Birebis Catarebaze saavtoro ufBebis mFBobelis nxridan
nebismieri xeBSenSBeli dabrkoBebis dasazBevad. amasTan, dacull unda ignes qonebrivi
ufBebebis mFRlobelis interesebi ganzrax boroti gnedebebisagan. direqtivis es
mux Bi Camoya B ibebu Bia imperatiulad da xel Sekru Bebis nebismieri piroba, romelic

®interfeisi _ progranu Bi uzrunve Byofis nawi b, romelic asruBebs SemakavSirebe I funqcias
da uzrunve Byofs Segmi B progranis urTierTkavSirs da urTierTnogredebas sxva progranu i
uzrunve lyofasa da aparaturull mowyobi I obasTan.

BurTierTnognedebis unari gulisxmobs Fungciur urTierTSekavSirebasa da urTirTgmedebas,
ronelic aucilebelia progranuli da aparaturulli uzrunve Byofis el ementebisaTvis sxva
progranu Bi da aparaturulli uzrunve lyofis el enentebTan da, aseve, nomxmarebe § Tan samuSao
pirobebis misaRwevad. urTierTmognedebis unari uzrunve Byofs sxvadasxva mwarmoeb B is mier
gamoSvebu B'i aparaturulli da progranu Bi saSuall ebebis daubrko Beblad muSaobas.

8%vropis diregtivis preanou B is me-11 paragrafi.
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winaaRmdegobaSia am mux Bis debu BebebTan baTiBad unda ignes cnobi B1i. migvaCnia, rom
damatebiTi debu Bebis Setana Cvens kanonSi, romel ic gaamyarebda saavtoro samarTHhis
an principebs, mizanSewoni b1 igneboda.

da bolos, kompiuteruli programebis mimarT momxmareb B is ag CamoTvRi B ,minimaBuri
uf Bebebidan” saxe BSekrulebo urTierTobebSi saavtoro ufBebis mFRobeli da
marT B zomieri momxmarebe i xSirad iyeneben Semdegs:

__ saavtoro uflebis mFlobeli, rogorc wesi, gadascems ara erT kompiuteruli
progranmis, aramed or asls: ZiriTads da sarezervos. Tu gadaecema erTi asli,
momxmarebe Bs agvs ufBeba, daanzados sarezervo erTi asBi. Tu asBi daculia
kopirebisagan, maSin mimwodebels yoveBTvis SeuZlia miawodos asBi momxmarebels,
rodesac amis saWiroeba dadgeba (Tu dazianda sanuSao as Bi). nebismieri xe B Sekru Bebis
is piroba, romelic krZalavs sarezervo egzempBaris reproducirebas, uaryofill an
cnobi B unda ignes baTiBad aRniSnulli debuBebis safuzvel zeg;

_ marTHBzomier momxmarebels yovel Tvis aqvs ufBeba, Seamowmos, gauSvas,
daainstaliros, gadagzavnos da Seinaxos programa. reproducireba da programis
dekompi Bacia ar aris daSvebulli am ubralo SemTxvevebisaTvis;

__ programaSi Cadebuli ideisa da principebis SesaswavBad SesaZlebelia nisi
mT Bianad an nawi B-nawi B gamokv I evg;

__saavtoro samarTalli ar icavs im ideebs, ronBebic safuzvlad udevs kompiuterull
progranebs;

__ xe B Sekru BehaSi, aseve, SesaZlBebe B ia imis aRniSvna, rom progranis keTi B sindisieri
momxmarebe Bi valdebu lia, kompiuterull programaSi Seitanos Sesworebebi, gaaTavisufl os
igi virusebisagan da nebadarTu B ia ganaxorciel os progranis garkveu I i, samomxmarebl o
miznebiT gapirobebu B nawi Bis dekompi Bireba. ufBebaTa nFlobeli ar Tavisuf I deba
programaSi Sesworebebis Setanis vall debu Bebisagan, garda amisa, igi unda Rebu I obdes
Sesworebebs, romBebsac miawvdis mas mesame piri;

__yvela CamoTvlili ufleba gamignul unda ignes kompiuterulli momsaxureobisaTvis
gasawevi ufHBebisagan ganurCevBad imisa dakavSirebulia es mis srullyofasTan,
dainstal irebasTan, Tu axal'i versiis SemuSavebasTan. gasaTvall iswinebelia progranis
Semgmne B is interesebi da survilebic.

gonebrivi uf Bebebis CamonaTvali ar aris zRvrulli kanonis Sesabamisad, magram
komputeruli programebis mimarT igi zRvrulBlad unda nmiviCnioT, radgan garda
moyvani Bisa sxva uflebis regulireba ganxi Bulli kanonis farglebSi ar xdeba.

inisaTvis, rom kompiuteruli programebis dacva uzrunvelyofilli iyos, erTi ranm
saavtoro samarTHis fargBebSi, agreTve, gasaTval iswinebelia. Tu programa ignneba
SromiTi xeB SekruBebiT gaTvaBiswinebull i movallebis Sesrulebisas an igi specialuri
dakveTis Sedegia, qonebrivi ufBebebi gansakuTrebulBi regulirebis sagani xdeba
aRniSnu b1 kanonis Sesaabmisad. es sakiTxi callke imsaxurebs detalBlur ganxi lvas
Tundac imitom, rom kompiuteruli progranebis umravBesoba, zustad andagvari
urTierTobebis Sedegs warmoadgens.
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daskvna

sagarTveB o aramxo B od aRiarebs saerTaSoriso samarTHiT dankvidrebull ZiriTad
principebs saavtoro samarTHis fargBebSi kompiuteruli programnebis dacvis
uzrunve I sayofad, aramed am obietis mimarT Tavis kanonmdeb B obaSi evropis direqtivis
ZiriTad debuBebebsac 1Tvaliswinebs®. Fundamenturi koncepciebis msgavseba am
sanar T Rebrivi institutis fargBebSi ganviTarebis erTian gzaze ayenebs Cven qveyanasac.

cnobi Bia, rom harmonizirebuli evropulli samarTHis qgveynebis kanonmdeb N obebSi
kompiuterull programnaze gonebrivi (ekonomikuri) ufBebebisa da maTi SezRudvebis
Sesaxeb debu Bebebi Camoya Bibebu Bia sxvadasxvagvarad, magram isini mainc erTi da
igive ideebis amsaxvelia.

warmodgeni I statiaSi miznad visaxavdiT, gagverkvia, ra azri aris Cadebulli an
SeiZleba gatardes Cvens kanonSi kompiuteruli progranebis gonebrivi ufBebebisa da
maTi dacvis farglebis nimarT. saavtoro samarTHis an uCveulo (amjamad ki savsebiT
Cveulad qceull) obieqtis dacvasTan dakavSirebiT kanonSi debu Bebebis asaxva xom
yove B Tvis ar iZBeva naTel warmodgenas am sakiTxTan dakavSirebiT. gansakuTrebiT
gvinda aRvniSnoT kanonSi gamoyenebu B1 mux Bebi qonebrivi ufBebebis SezRudvebis
Sesaxeb, romBebic Tavis droze asaxulli i1yo kidev 1997 wlis sagarTve B os samogalago
kodeqsSi. an debu Bebebma ar ganicada cvliBeba arc maTi specialur kanonSi asaxvisas
1999 wells da arc momdevno wHebSi.

kanonmdeb B oba Tavisi garegnu B i saxiT Seesabaneba saerTaSorisod miRebu I princi pebs,
debu Bebebis tegstebic miax Bovebu B ia, magram isini mainc arasrullad asaxavs qonebrivi
ufBebebis SezRudvebis bunebas kompiuterull progranebze. mizanSewoni B1 igneboda
SezRudvehis Sesaxeb mux Bebi evropis diregtivis me-5 da me-6 mnux Bebis srulli analogiiT
Canoya I ibebu B iyo Cvens kanonSic, rac xells Seuwyobda maT swor aRqmas. agreTve, imedi
gvagvs, rom am kanonis gamoyenebis pragqtika da debu Bebebis interpretaciis saSuall ebebi
gviCveneben, Tu ra mimarTuBebiT SeiZBeba ganviTardes kanonmdebBoba da igneba Tu ara
uzrunvelyofiBi1 kononmdebBis mxridan kompiuteruli programebis dacva.

81995 wells prof. a. dicma Tavis statiaSi aRmosavBeTi evropis qveynebis kanonndeb B obebis
Taobze aRniSna: ,,.. rac ufro uaxBesia saavtoro samarTHlis Sesaxeb kononebi, miT ufro
pirdapir da TiTgnis ucvlelad isini aRiareben kompiuterulli progranebis dacvis evropis
direqtivis debu Bebebs”, Adolf Dietz, Intellectual Property and Desocialization in Eastern Europe, 11C

1995/6, p. 870.
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CONCLUSION

Georgia not only recognises foundations established by the International law for copyright
protection of computer programs, but in its legislation also implements basic provisions stated by
the European Directive on the legal protection of computer programs®. Similarity of fundamental
principles within thislegal institution puts our country to thejoin way of development.

It isunderstood that in the countries of Harmonized European L egislation provisions on property
(economic) rights on the computer programs and limitations and exceptions of these rights are
formulated in a different ways but all of them convey same ideas.

In the presented articlewe aim at determining the meaning of property rights and their scope of
protection which is or could be presented in our law. Formulation of the provision in the law on
protection of this unusual (by nowadays asit appeared quiet a usual) object of property rights does
not always provide a clear understanding of this question. Especially wewould like to stress those
articles of law on limitation and exceptions of property rights which were envisaged by the Civil
code of Georgia back in 1997. These provisions did not undergo any changes when they appeared
in the special Law of Georgia on Copyright and Neighbouring Rights of 1999 and nor were they
changed in the following years.

Georgian legidation is in outward resemblance with the international principles and provisions
of European directive. However, the description of the nature of limitations and exceptions of
property rights on computer programs is incomplete. It would be appropriate if the articles on
limitations and exceptions in our law were formulated on the complete analogy of Articles5 and 6
of the European Directive, which would promote their better understanding. In addition, we hope
that practice of application of thislaw and means of interpretation of its provision will show possible
directions of the improvement of the existing copyright legislation and demonstrate whether or not
the protection of computer programs will be provide and maintained by the legislators.

81n 1995 Prof. A Dietz brought anoticein his articleconcerning Eastern European Countrieslaws. ,, . . . the
more recent these laws are, the more directly and without almost any change they adopted the relevant
rules provided in the European Software Directive“, Addlf Dietz, Intdlectual Property and Desocialization
in Eastern Europe, 11C 1995/6, p. 870.
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iv. JavaxiSvi bis saxe Bobis Thi bisis
saxe Inwifo universitetis
iuridiuli faku I tetis dogtoranti

meuR BeTa saxe 1 Sekrullebo gonebrivi urTierToba:
uZrav qonebaze ufBebaTa registraciis wesi da
pirobebi sagorwino kontragtis mixedviT.

vuZRvni dedis naTell xsovnas

arsebobs meuR BeTa kanonismieri qonebrivi da saxel Sekrulleho qonebrivi
urTierTobebi. sagorwino kontragtis dadebiT meuR Beebis gonebis kanonismieri reJini
SeiZleba Secvlil iqgnes maTive SeTanxmebiT.

meuR Beebs SeuzBiaT dadon sagorwino xelBSekrulleba, romBiTac ganisazRvreba
maTi qonebrivi ufBebebi da movaleobebi rogorc gorwinebis, ise gangorwinebisas
(ssk-is 1172-e muxBi). meuRBeTa saxeBSekrulebo qonebrivi urTierTobis gaCena
sagarTve B os samogalago kodegsSi erTgvari novaciaa da masSi nawi Bobriv gaziarebulia
dasavleTis qveynebis gamocdi Beba, sadac sagorwino kontragti, rogorc samogalago
samarT Bebrivi garigebis erT-erT saxes, sakmaod gavrcelebulia da popularobiT
sargeb 1 obs.

sabWoTa kavSiris droindel iuridiull BiteraturaSi sagorwino xellSekrulebis
Sesaxeb werdnen: 1s farTod gavrce Bebu B ia burJuaziull qveynebSi, social isturi qgveynebis
kanonmdeb B oba ki aseTs ar icnobo. ruseTSi kerZo sakuTrebis institutis ganviTareban
saojaxo urTierTobis sferoSic moiTxova samarT Bebrivi garantiebi. aseT garantiebs
safuzveli daudo axallma saojaxo kodegsma “burJuaziulli kontragtis~ saxiT.!

dasav B eTSi ar moiZebneba arc erTi ganviTarebu B 1 qveyana, sadac meuR BeTa gonebrivi
ufBebebis regulireba, garda kanoniT dadgeni B1 wesisa, ar xdebodes sagorwino
xeBSekrullebis dadebis gziT. ra Tgma unda, es iInstituti sxvadasxva qveyanaSi
Taviseburi specifikurobiT xasiaTdeba, magram arsi yve Bgan erTia: meuR Beebs eZBevaT
SesaZleb B oba sagorwino xe B SekruBebis safuzvel ze gansazRvron TavianTi gonebrivi
uf B ebebi da movaBeobebi, da am gziT gverdi auaron meuR BeTa gonebrivi urTierTobebis
mowesrigebis kanonmdeb BobiT dadgeni B wesrigs, romelic avtomaturad warmoiSveba
dagorwinebis _ misi registraciis momentidan.?

pasuxobs ra drois moTxovnebs, saojaxo kanonmdeb Bobac iZulBebulia, Texdafex
ahyves qveynebSi arsebull ekonomikur reall obas, mxedve BobaSi iRebs SezBebuli Tenis
kapitalis dacvis garantiebs. meuREBeTa qonebrivi urTierTobis regulirebisas
inperatiuli meTodebis gverdiT Cndeba dispoziciuri normebi. maT Soris kBasikur
maga B iTs warmoadgens normebi sagorwino kontragtis Sesaxeb.

lixKysunenosa M. M, Cemeiinoe npaso, 1998 . cr 30.
2ix.maka kartozia, “sagorwino xelSekruleba, rogorc samogalago-samarTBebrivi garigeba”,
Jurnali “samarTalli” #6-7, 2003, gv.32.
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sagorwino kontragtis institutm wyvi Bebs (rogorc dasagorwinebel, ise qorwinebaSi
myo¥T) aZblevs saSualebas, Tavad airCion gonebrivi urTierTobis maTTvis sasurveli
redimi, rac momaval gorwinebaSi maTi gcevis orientiri igneba rogorc erTad yofnis
periodSi, ise gangorwinebisas.

vFiqrobT, sagarTveBoSi ekonomikuri urTierTobebis gaZBiereban da Fizikuri
pirebis mier kapitalis dagrovebam agtualuri gaxada maTi SenaZenis dacvis berketebis
SemoReba saojaxo urTierTobebSi, miuxedavad imisa, rom am yvelaze nmetad Tagiz
steroSi ndobis koeficienti magsimums aRwevs, qonebriv interesebze zrunva interes
mokBebuli arasdros yofilla da sagorwino kontragti gonebrivi urTierTobebis
mowesrigebis yvelaze civillur da samarTBebrivad daxvewi I formas warmoadgens.

sagorwino kontragtis sanSobBod iTvBeba ingBisi. XVII saukuneSi sagorwino
kontraqtis msgavsi dokumentebi miznad isaxavda gaTxoviBli galis ufBebebis da misi
sisxbismieri naTesavebis sagvareulo gonebis dacvas.

Cveni kanonndeb B obiT sagorwino kontragti warmoadgens qonebriv sakiTxebze meuR BeTa
nebis Tavisufalli gamovBenis SesaZlebBobas.® ssk-is mixedviT, meuR Beebs SeuZBiaT
dadon sagorwino xelSekruleba, romBiTac ganisazRvreba maTi qonebrivi uf Bebebi
da movaleobebi rogorc gorwinebis ganmav B obaSi, ise gangorwinebisas.

an ganmartebidan ikveTeba sagorwino xell SekruBebisTvis damaxasiaTebe Bi niSnebi:

- xe B Sekru Bebis mxareebi arian meuR Beebi, Tumca SeiZBeba iyvnen pirebi, romlebsac
gadawyveti i agvT dagorwineba;

- sagorwino kontraqti exeba mxoBod qonebriv urTierTobebs;

- gonebrivi urTierTobebis regulirebis SeiZBlebha iyos rogorc qorwinebis
periodi, ise gangorwinebis Semdgomi periodi.

ssk-1s momdevno mux Bi eZRvneba sagorwino xelSekrulebis dadebas: sagorwino
xe B Sekru Beba SeiZlBeba daidos nebismier dros _ rogorc gorwinebis registraciande,
ise misi registraciis Semdeg (1173-e muxHi).

zenoTqgmu B idan gamomdinare, sagorwino XxelBSekrulebis dadeba SeuzliaT
dasagorwinebe B pirebsac, rac sababs gvaZlBevs, vivaraudoT, rom kanonmdebe B i uSvebs
mcired xarvezs sagorwino kontragtis definiciaSi, kerZod, roca saubaria
xe B Sekru Bebis mxareebze, upriani igneba kontegstSi CavrToT ara mxoBod meuR BeTa,
araned dasagorwinebel pirTa Tanxmobac.

sagorwino kontraqti Tavisi turidiuli bunebiT sanogaBaqo samarT Bebriv garigebaTa
ricxvs miekuTvneba da andenad mT B ianad unda pasuxobdes im moTxovnebs, rasac samoga l ago
kodegsi zogadad garigebebs uyenebs, Tumca arc 1is Taqti unda dagvaviwydes, rom
sagorwino kontragti specifiurobiT xasiaTdeba da sxva xell Sekru Bebisgan met-nak I ebad
gansxvavebu B 1a. rogorc m. antako Bskaia aRniSnavs, sagorwino xe B Sekru Bebis Taviseburebas
misi komp Beqsuri xasiaTi gansazRvravs, i1s SeiZBeba Seicavdes ara mxolod meuR BeTa
gonebis samarT Bebrivi redimis Semcvlel samarT Bebriv normebs, araned Seswevs unari,
daareguliros nmeuRBeTa mier erTmaneTis rCenis sakiTxebi. sagorwino kontragtis
iuridiu i bunebis anaBizi saSuallebas gvaZBevs davaskvnaT, rom saojaxo urTierTobis
samarT Bebrivi regulirebisas yvelaze metad vlindeba dispoziciuri sawyis.*

Six.saqarTve Bl os samoga Baqo kodeqgsis komentari, wigni mexuTe, saredaqcio ko Begia Wanturia 1.,
zoiZe b, niniZe T., Sengelia r. xecuriani j., 2000 w, gv. 129.
‘Ix.AnTORONIBCKasn M. B., Cemennoe mpaso, M, 2002, Cr. 157.
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i. Funkic Tavis naSromSi saubrobs sagorwino kontragtis iuridiuli bunebis
araerTgvarovnebaze. “igi warmoadgens sakmaod rTull samarTBebriv Semadgenl obas
Tavis TavSi, moicavs ra sxvadasxva samarT Bebrivi institutis niSnebs~° sagorwino
kontraqti SeiZleba Seicavdes pirobebs, romelic Zalian hgavs Cugebis, gacvlis,
Txovebis, giravnobis urTierTobebs.

iuridiulli bunebiT sagorwino kontragti ormxrivia. mis nxareebs warmoadgenen
meuR Beebi an dasagorwinebe i pirebi. marTallia, sagorwino kontragti warmoudgenell ia
notariusis monawi Beobis gareSe, magram igi mxares ar warmoadgens, Tumca misi roli
sakmaod mniSvne B ovania. notariusma mxareebs unda ganumartos xe I Sekru Bebis Sinaarsi.

kanoni iTxovs sagorwino kontragtis sanotaro wesiT dadasturebas. xe 1 Sekrulebis

erTi egzempBari rCeba notariusTan (sanotaro biuroSi); Sinaarsi unda iyos naT lad
da araorazrovnad Camoyalibebuli, ar unda Seicavdes bundovan mux N ebs.

sagorwino kontraqti konsensuallur garigebaTa ricxvs miekuTvneba. misi
aRmocenebisTvis sakmarisia mxareTa SeTanxmebam, kauza Buri bunebisaa da misi namdvi I oba
damokidebu B ia safuzvlis arsebobaze.

sagorwino kontragtis iuridiuli bunebis gaSifvrisas Tavs iCens Ssaojaxo-
samarT Bebrivi regulirebis meTodis Taviseburebani:

- saojaxo samarTHebrivi urTierTobis nonawilleTa iuridiuli
Tanasworuf B ebianoba;

- saojaxo samarTHebrivi urTierTobis monawi BeTa nebis gamov Benis avtononia;

- dispoziciuri sawyisis gaZliereba saojaxo samarTBebriv urTierTobaSi;

- individualur situaciuri regulireba®

Tanasworuf Bebianoba gamoxatu Bebas hpovebs sagorwino kontragq€Si, rombis
qvakuTxedad SegviZlia miviCnioT monawi BeTa urTierTobis horizontal uroba. maSinac
ki, roca Sinaarsi SeiZleba aseTi daskvnis saSuallebas ar gvaZlevdes, gadamwyveti
mniSvne Boba eniWeba mxareTa nebis gamoxatvis TavisufBebas, rac mwidro kavSirSia
nebis gamovlenis avtonomiasTan. mag. meuR Beebs sagorwino kontragtiT SeuZBiaT
daadginon qonebis saxeBSekrulBebo redimi, xolo Tu isini amgvar SeTanxmebas ver
miaRweven, maSin amogmedeba gonebis kanonismieri reJdimi.

sanogalago samarT Bebrivi urTierTobis monawi BeTa Tanasworoba gulisxmobs
samogaBago uf Bebebis warmoSobis, Secvlis da Sewyvetis Tanabar kriteriumebs,
miuxedavad maTi mFHBobeBebis materialuri socialuri uTanasworobis, organizaciull -
sansaxurebrivi damokidebu Bebisa erTmaneTisadmi da aseve, samogalago
samarTal darRvevisaTvis pasuxisngeb B obis Tanabar kriteriumebs.’

sagorwino kontragtis nomwesrigebe Bi normebi da mT Bianad saojaxo urTierTobebi
ZiriTadad dispoziciur xasiaTs atarebs. rac Seexeba individualur situaciur
regu B irebas, ag saubaria ew. ganusazRvrel normebze.

"iX.@yuxk S1.W., Bpaunsiit [JoroBop. MIMyIiecTBEHHBIE OTHOLICHHUS CYIIPYTOB, X Y4ACTHE B X035 CTBEHHBIX
o0mecTBax M TOBApHILECTBaX 10 3aKOHOAATeNbCTBY Poccuiickoit @enepanuu u Pecrryonuku benapycs,
20037, Cr. 35.

8ixMyparoBa C. A., Tapcamaena H. Y0, Cemennoe npaso, M, 1999 r, Cr. 90.

Tix" Tpaxmanckoe [paso”, Yacts 1, 2002 . [Tox penakuueit A. I. Kasmuna u A. U. Macasesa, Cr. 23,
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es 1S SemTxvevebia, roca situaciuri analizis safuzvel ze unda moxdes samarTHhis
normis interpretireba. mag. ssk-is 1179-e mux B is me-2 pungtis mixedviT, xe B SekruBebiT
ar SeiZleba gaTvaliswinebul iqgnes iseTi pirobebi, romBebic mZime mdgomareobaSi
ayeneben erT-erT meuRBes. Tu ra igulisxmeba mZime mdgomareobaSi, es individualuri
Sefasebis sakiTxia, romelic nravali faqtorisa Tu garemoebis Seswavlis Sedegad
unda ganisazRvros.

rogorc m. antako Bskaia aRniSnavs, saojaxo urTierTobis regu b irebaSi dispoziciuri
sawyisis gaZlBierehiT gafarTovda saojaxo urTierTobis monawi BeTa mxridanac
situaciuri regulirebis Sesazlebloba®

zogadad sagorwino kontragti ideba uvadod, Tumca mxareTa SeTanxmebiT SeiZleba
misi mogmedebis Semofargvla garkveuli vadiT, magaliTad, 5 an 10 whiT.

sagorwino xelBSekruBebiT gaTvaBiswinebuli ufBebebi da movalleobebi SeiZlBeba
SeizRudos gansazRvruli vadiT anda ama Tu im pirobebis dadgomiT.

kanonmdeb B obidan gamomdinare Teoriulad arsebobs imis SesaZBlebBoba, rom Tu
sagorwino kontragti daido gorwinebis registraciande, sakmaod didi xnis ganmav B obaSi
an saerTod ar Sevides iuridiull ZalaSi. an dros igi arsebobas ganagrZobs, magram
aranair samarTBebriv Sedegs ar iwvevs. Tu mxareebi qorwinebas daaregistrireben,
vTqvaT, 5 whis Sendeg, maTTvis 5-wHiani xandazmu Bobis mgone xe B Sekruleba SeiZens
iuridiull Zalas.

beBorusiis kanonmdeb BobiT, sagorwino xell Sekruleba SeiZlBeba daidos mxol od
gorwinebis registraciis Semdeg nebismier dros. vFiqrobT, pragtikaSi Zall ze iSviaTad
igneba imis auci Beb B oba, rom sagorwino kontraqti daidos gorwinebis registraciande.
vinaidan, sagorwino kontragti qorwinebis registraciis gareSe aranair ufleba-
valdebuBebebs ar warmoSobs, ssk-is 1173-e muxBi SeiZBeba CavTvaBloT yvelaze
nak Bebad reallizebad normad.

sagorwino kontragtis mxareebi arian dasagorwinebe Bi pirebi an meuR Beebi, anu
samarTa B subieqtobis moments mivyavarT im pirobande, rac auci Bebell ia dagorwinebisTvis.
samoga Bago kodeqgsis mixedviT, esaa srulwl ovaneba da gmedunarianoba. piri srullwlovani
xdeba 18 wlis asakidan, magram kanoni iTval iswinebs gamonak Biss, rodesac sagorwino
asaki SeiZBeba Semcirebull ignes 16 wlamde. sainteresoa, Tu arasrulwBlovani piri
gadawyvets sagorwino kontraqtis dadebas, igneba Tu ara misi Tanxmoba sakmarisi?
upriania aseT SemTxvevaSi moviTxovoT mSob Bebis an kanonieri warmomadgen B is Tanxmoba.
Tu arc mSobBebis da arc kanonieri warmomadgenBis Tanxmoba arsebobs, maSin sabo 1 oo
sityva sasamarTBos eTgmis. Tu sasamarTBoO gascens nebarTvas sagorwino asaks
miuRwevel pirTa gorwinebaze, maSin es sakmarisi samarT Bebrivi safuzveli igneba
sagorwino kontraqtis dadebisTvis. gansxvavebu Bi mosazrebaa ganoTgnu Bi samoga Bago
kodegsis komentarehSi. avtoris azriT, roca mSobBebi arasrulwBovani Svilis
dagorwinebis winaaRmdegi arian da sasamarTBo rTavs dagorwinebis nebas, es ar
niSnavs imas, rom arasrulwlovan pirs aniT gorwinebis registraciande eZleva sagorwino
xe 1 Sekrullebis dadebis ufleba. es SesaZlBlebeBia mxoBod maSin, Tu sasamarTHlo
Tavis gadawyveti BebaSi speciallurad miuTiTebs amis Taobaze.

Six.AnToKOABCKAsE M. B., Cemeiinoe mpaso, M, 1998t. Cr. 13-21.

78



mar T Imsagu B eba, 2008, #3

gorwinebis registraciis Senmdeg, rogorc cnobi Bia, arasrulwlovani piri (neuRNBe)
iZens srull gredunarianobas da SeuZlia damoukideb Bad dados sagorwino xe I Sekru leba.

sainteresoa, agvs Tu ara emansipirebull arasrullwlovans, Tu igi dagorwinebas
gadawyvets, dados sagorwino kontragti? vFigrobT, kiTxvas uaryofiTi pasuxi unda
gavceT. vinaidan da radganac emansipacia guBisxmobs SeuzRudavad gmedunarianobas
mxo Bod da mxo B od sanewarmeo urTierTobebSi, sxva sferoSi igi Cveulebriv saWiroebs
kanonieri warmomadgenBis aucilBebel Tanxmobas.

Tagtobriv gorwinebaSi myoFi pirebi ar SeiZleba sagorwino kontraqtis mxareebad
mogvev B inon. Tu isini gaaformeben am xe B SekruBebas, xo lo Sendeg daaregistrireben
gorwinebas samogalago aqtebis registraciis organoSi, mxolod registraciis Semdeg
SeiZens kontragti iuridiull Zalas.

andenad, sagorwino kontragtis subieqtebi arian meuR Beebi da pirebi, romlebsac
ganzraxu B'i agqvT dagorwineba. turidiull BiteraturaSi ganoTgnu B ia araerTgvarovani
azri, daiSveba Tu ara sagorwino kontragtis gaformeba mindobi Bobis safuzvel ze. s.
bondovi Tvlis, ron sagorwino xell Sekru Bebis dadeba warmomadgenlis meSveobiT, Tu
mindobi Boba saTanado doneze igneba Sedgeni Bi da Seicavs sagorwino xe I Sekrulebis
ZiriTad pirobebs, savsebiT dasaSvebia garigebis gonebrivi xasiaTidan gamomdinare.®

Cven viziarebT rigil avtorebis azrs, rom sagorwino xelSekruleba ganekuTvneba
piradi xasiaTis xel@SekrulebaTa ricxvs da igi ar SeiZBleba daidos meuRbis
kanonieri warmomadgenBis an rwnunebuBis nier©

Tanaavtorebisa muratova-tarsanaevas azriT ki saojaxo urTierTobebis specifika
imaSi mdgomareobs, rom isini pirad xasiaTs atarebs da sxva pirisTvis Saojaxo
uf Bebebisa da movalBeobebis gadacema SeuZBebelia, aniton sagorwino xell Sekru leba
ar SeiZlleba daidos mindobi Bobis safuzvell ze!

gorwineha esaa saojaxo sanarTaBlurTierTobis aRmocenebis yveBaze tipuri saSualleba.
gorwinebas mosdevs ojaxis Seqmna. samar TaB urTierTobaSi qorwinebas eniWeba iuridiulli
Taqtis mniSvne B oba, romel sac aqvs rTulli kompBegsuri xasiaTi. erT-erTi elenentTagani,
romeBic Sedis iuridiulli fagtis Semadgen B obaSi, esaa gorwinebis registracia.?

sagarTveBos samogalago kodegsis Tanaxmad, sagorwino xell Sekruleba SeiZleba
daidos nebismier dros rogorc gorwinebis registraciande, ise misi registraciis
Semdeg, oRond kanonndebe B'i ag erT daTqmas akeTebs, rac srulebiT bunebrivia: sagorwino
xe B SekruBeba, romelic daido gorwinebis registraciande, ZalaSi Sedis registraciidan

andenad, xel Sekrulleba rom daidos, amisTvis aucilebelia gorwinebis arseboba.
saubaria registrirebull gorwinebaze, rac Seexeba fagtobriv urTierTobebs (registraciis
gareSe) meuR Beebi mokBebu Bi arian SesaZBebl obas, dadon sagorwino xel Sekru ll eba.
ver daveTanxmebiT m. antakolskaias, romelic TFigrobs, rom raxan samogalago
kanonmdeb Boba ar icnobs xelSekrulBebaTa amomwurav CamonaTvalls, fagtobriv
meuR Beebsac SeuzBiaT dadon xelBSekruleba, romeBic mimarTulli igneba qonebrivi
urTierTobis regulirebisken. "Tu aseTi SeTanxmebebi igneba kanonis Sesatyvisi, maSin
SeiZBeba maTi samarT Bebrivad sworad miCneva. maT ricxvs kanonis anaBogiiT SeiZleba

%ix.bonxos C. H, Bpaunsrii [lorosop, 2001 T, cr. 58.
Wix.CikvaSvibli Sallva, saojaxo samarTali, Th. 2000w., gv.143.
UjxMyparoBa C. A., Tapcamaesa H. FO., miTiTebu B 1 naSromi, gv.93.
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mivakuTvnoT normebi sagorwino kontragtis Sesaxeb. Tumca auci Bebelia gvaxsovdes
kodegsis moTxovna, rom erTob Bivi sakuTreba warmoiSoba kanonis ZaBiT da, Sesabamisad,
ar SeiZlBeba aRmocendes xelSekrulebis safuZvell ze. gamodis, fagtobriv meuR Beebs
ar SeuZliaT SeTanxmebiT daadginon saerTo TanasakuTreba qonebaze, romelic Fagtobrivi
gorwinebis ganmav B obaSi SeiZines, Tumca Tagqtobrivi gorwinebis ricxvis mkveTri
matebis gaTvaliswinebiT, sakmaod gonivrulli igneba, Fagtobriv meuR Beebs davrToT
sagorwino kontragtis dadebis neba.”®

sagorwino xe BSekrulebis Secvla an Sewyveta xdeba zustad igive wesiT, rogorc
misi dadeba _ weriBobiTi FormiT da aucilebeli sanotaro wesiT dadasturebiT.

sagorwino xelSekrulebis weriBobiT formas evropis qveynebis kanonmdeb I obac
iTxovs. safrangeTSi aucilebelBia misi notariulli damowneba, italBiaSi igi unda
daregistrirdes xelisuflebis adgiBobriv organoSi, xolo Tu es exeba uZrav
gonebas, im organoSi, romelsac exeba uZravi qonebis daregistireba!* agve gvinda
SevexoT erT metad saWirboroto sakiTxs _ romelic exeba _ sagorwino kontragtSi
miTiTebuli uZravi gonebis mesakuTrisa da sajaro reestrSi arsebull Canawerebs
Soris urTierTkavSirs, saojaxo da sanivlio samarTHBis normebs Soris kolizias.
aRniSnu B Tan dakavSirebiT sainteresoa anJamindeBi sasamarT Bo pragtika.

uzenaesi sasamarTBos didma palatan 2002 wlis 9 dekembris ganCinebiT CaTvala,
rom SemZenis interesebidan gamomdinare, meuRBeTa qorwinebis ganmav B obaSi erTad
Sezeni B, ssk-is 1158-e mux 1T gaTvalBiswinebul uZrav qonebaze meuR BeTa sakuTrebis
ufleba warmoiSoba mxolBod sajaro reestrSi orive maTganis registraciis Semdeg,
winaaRmdeg SemTxvevaSi mesame pirebis mimarT sajaro reestris Canawerebi 1TvHeba
sworad. ®

pragtikaSi dgeba sakiTxi, rodesac meuRBe 1Txovs meore meuR Bis mier dadebulli
uZravi gonebis nasyidobis xel SekruBebis baTiBad cnobas, rodesac goneba SeZeni Bia
gorwinebis ganmav B obaSi da, Sesabamisad, iTvBeba maT TanasakuTrebad, xolo sajaro
reestrSi mesakuTred miTiTebulia erT-erTi meuR Be, romelic meore meuR B is Tanxmobis
gareSe asxvisebs mas. romel normas unda mieniWos am SemTxvevaSi upiratesoba _
sanivTo samarT Bebrivs, romelic ambobs, rom gamsxvisebe i iTvHBeba mesakuTred, Tu
aseTad registrirebulia sajaro reestrSi, garda im SemTxvevisa, roca SemZenma
icoda, rom gamsxvisebelB1 ar iyo mesakuTre da Sesabamisad, qorwinebis ganmav @ obaSi
SeZeni Bi uZravi qonebis erTaderT mesakuTred CaiTvleba is meuR Be, romelic reestrSia
miTiTebuli da mis mier qonebis gankargvis garigeba ar igneba damokidebuBi meuRNis
nebaze, saojaxo samarT Bebriv normebis mixedviT, gorwinebis ganmav B obaSi SeZenil
gqonebaze _ erT-erTi meuRBis saxeBze registrirebul uZrav gonebaze sakuTrebis
uf Beba warmoeSoba meore meuR Besac da baTi Bi igneba reestrSi erTaderT mesakuTred
registrirebulli meuRBis mier am uZrav gonebaze dadebuli garigeba, Tu dadgindeba,
ron meore meuR Be am garigebaze ar iyo Tanaxma da garigebis damdebma pirma icoda
amis Sesaxeb. iuridiul BiteraturaSi ar arsebobs am sakiTxisadmi erTgvarovani
midgoma. zogierTi mecnieri Tvlis, rom “sasamarT 0o upiratesobas aniWebs samoga lago
kodegsis zogad normas, romelic sajaro reestris safuZvelze miuTiTebs uZrav

Bix.BopoxkeiikuH, [IpaBoBEic OCHOBBI Opaka 1 ceMbH, M., 1969, Cr. 18.
“ix.Anroxoabckas M. B, Cemennoe npaso, M, 2002r., cr. 158-159
Six JamupuneBa Maxxaéar Janpmaun Ku3ser , Bpaunsiii Jorosop, 20031, gv. 85.
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nivTebze mesakuTres riTac srulliad marTebuBad icavs mesame pirTa interesebs,
Tumca daucveli rCeba meuR Be, romelsac, saojaxo kanonmdeb B obis mixedviT, iseTive
uf Bebebi agvs am gonebaze, rogorc mis registrirebull meuR Bes”®

aRniSnulls ar eTanxmeba profesori eka zarnaZe da miaCnia, rom sagmis amgvarad
gadawyvetiT ar xdeba meuR Bis interesebis xelyofa. “qorwinebis ganmavBobaSi uZravi
gonebis SeZenis faqti, rodesac araa saqorwino xelSekruleba dadebulli, TiToeul
meuR Bes aniWebs TanasakuTrebis moTxovnis uflebas, rac SeuzBiaT ganaxorciellon
rogorc SeZenis momentSi TanamesakuTred registraciis, ise SendgomSi reestris CanawerebSi
cvlilebebis Setanis gziT. marTebu B i igneboda, Tu ssk-is saojaxo samarT Bis normebSi
garkveviT aisaxeboda aRniSnu Bi Sinaarsi, kerZod, is, rom kanonismieri reJini TiToeul
meuR Bes qorwinebis gannav B obaSi SeZeni B iseT qonebaze, romell zec sakuTrebiTi urTierToba
sajaro reestridan vl indeba, aniWebs Tanaziari sakuTrebis moTxovnis ufBebas, romelic
SeiZ B eba ganaxorciel os sajaro reestrSi registraciis gziT da meuR BeTa TanasakuTreba
mocemu Bi saxis gonebaze warmoiSoba mxoBod sajaro reestrSi registraciis momentidan™

uzenaesi sasamarTBos pragtikaSi prioriteti sajaro reestris monacenTa
utyuarobisa da sisrullis prezumfcias eniWeba, riTac aRiarebu I ia ucxoeTis sxvadasxva
gveynis kanonndeb BobiT ganmtkicebu Bi principi, romelic SendegSi mdgomareobs: nebismieri
piri, romelic debs garigebas meuR BeTa mier SeZeni Bi iseTi gonebis Taobaze, romell zec
sakuTrebiTi urTierTobis xasiaTi sajaro reestridan vlindeba, SeiZBeba daeyrdnos
mxo B od sagaro reestrSi mocenull informacias, anu rogorc profesori heso zoiZe
ganmartavs: “dauSvebe B ia mesame pirTa mimarT dadges samarT Bebrivi Sedegebi, Tu anm
samarT Bebrivi Sedegebis gamomwvevi informacia ar aris dadgeniBi formiT sajarod
gacxadebu B, xeBnisawvdoni kontrahentisaTvis~."

andenad, meuR BeTa qonebrivi interesebis ukeT dacvis mizniT da ~Sesabamisad,
samarT Bebrivad misi ukeT mowesrigebisaken mimarTu B i nabijia kanonier ZaBaSi Sesulli
sagorwino xeBSekrulBebiT gaTvaBliswinebuli im qonebrivi uf Bebebis savaldebullo
registraciis wesis SemoReba, romelic uZrav nivTebs Seexeba~.°

misasa B mebe B 1 igneba, Tu ssk-is sagorwino xe I Sekru Bebis momwesrigebe B normebSi
aisaxeba moTxovnebi savaldebulo registraciis wesis Sesaxeb.

rekomendaciis saxiT gvinda SemogTavazoT, rom kargi 1igneba, Tu sagarTve B oSi
notariusi, daamowmebs ra sagorwino xell Sekrulebas, sadac saubari igneba uZravi

BsagarTve Bos uzenaesi sasamarT Bos gadawyveti Bebani samogalago, samewarmeo da gakotrebis
sagmeebze, #2, 2005, gv. 35 vuTiteb: eka zarnaze “meuRBeTa mier gorwinebis ganmav i obaSi
SeZeni b1 uZravi gonebis marTvisa da gankargvis sakiTxebze sasamarT Do davebis gadawyvetis
zogierTi Tavisebureba”, Jurnali “garTulli samarT B is minoxi Bva” #10, 2007. 120-124

CikvaSvi i Sallva, "meuR BeTa TanasakuTrebaSi arsebuli gonebis gankargvis samarT Bebrivi
probBemebi . Jurnali “samarTalli” 2002, gv. 44, vuTiteb: eka zarnaZe “meuRBeTa nmier
gorwinebis ganmav B obaSi SeZeni Bi uZravi qonebis marTvisa da gankargvis sakiTxebze sasamarTl o
davebis gadawyvetis zogierTi Tavisebureba”, Jurnali “qarTulli samarT His minoxi Bva” #10,
2007, gv. 134

Yix.eka zarnaZe, miTiTebuli statia, gv.134-136.

Bis.zoiZe besarion, mneuR BeTa gonebrivi urTierTobebis redimi, Jurnali “sagarTve B os notariati”,
2002 w. gv.27.

Bix.eka zarnaZe, miTiTebuli statia, gv. 136.
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gonebis gadacemis pirobaze, aRniSnulli xel Sekrullebis as@s gadaugzavnis sajaro
reestris erovnull saagentos, sadac amonawerSi dafigsirebuli igneba samomavl o
valdebuleba. amiT momavali myidve i informirebuli igneba nasyidobis sagnis naklis
Sesaxeb. Tumca sainteresoa, ramdenad CaiTvBeba mocemul SemTxvevaSi uZravi nivTi
ufBebrivad naklianad?

ganvixi BoT SemTxveva: meuR Beebma dades sagorwino kontragti da gadawyvites, ronm
gangorwinebisas coll's gadaecemoda agaraki. meuR Beebi gangorwindnen. manamde gmarma
agaraki mihyida X-s, romelic keTi Bsindisieri SemZenia, ganqorwinebis Semdeg co lma
moiTxova agarakis Tavis sakuTrebaSi gadacema. kanoni realBlurad mas mxoBlod zaralis
anazRaurehis moTxovnas utovebs.

rogorc erT-erTi avtori Tavis naSromSi aRniSnavs, bevr qveyanaSi uzrunvelyofilia
dainteresebull pirTa Tavisufali wvdoma sagorwino kontragtis SinaarsTan. monacemebi
sajaroa da nebismier pirs SeuZBia gaecnos xelSekrulebis Sinaarss. es wesi,
upirveles yovlisa, icavs meuR BeTa kreditorebs da mniSvne B ovania samewarmeo sferoSi
urTierTobebisTvis.?

ruseTis saojaxo kodegsi iTval iswinebs normas, romell ic exeba kreditorTa interesebis
dacvas. meuR Be vall debu B ia, sagnis kursSi acnobos Tavis kreditors sagorwino kontragtis
dadebis, Secvlis an Sewyvetis Taobaze. am valdebulBebis SeusrulebBobisas meuR e
pasuxs agebs valdebulebebze sagorwino kontragtis Sinaarsisgan damoukideblad.

gamodis, ruseTis kanonmdebBoba zrunavs kreditorebis interesebze da azlevs maT

uf Bebamosi Bebas, moiTxovon maT Soris dadebuli garigebis pirobebis Secvla an
Sewyveta, Tu garemoebebi arsebiTad Secvalla. sagorwino kontragti gonebrivi urTierTobis
momwesrigebe B i garigebaa, kontragentis kreditorisTvis ki sull erTi namdvi Bad araa,
ra mocu Bobis val debu Beba ekisreba movales meuR BesTan gaformebu Bi xe B Sekru BebiT.

samarTali esaa formaBuri Tanasworoba, samarTali esaa xalxis sazogadoebriv
urTierTobaTa Tavisuf Bebis sayove 1 Tao da auci BebeBi Forma, sanarTalli es sayove 1 Tao
samarT B ianohaa.?* Tanasworobisa da adamianTa urTierTobis erT-erT civi Bur, Tananedrove
da progresull nabijs warmoadgens sagorwino kontragtis institutis SemoReba
samoga Baqo kanonmdeb B obaSi.

erT-erTi yve Baze zusti daxasiaTeba sagorwino kontragtisa aris Semdegi: qonebrivi
urTierTobebis sferoSi xelBSekrullebis ZaBaSi Sesvlis Sendeg meuR BeTa (qcevis
nebe B obiTi model i.?2

isev 1arsebebs sagorwino kontragtisadmi skeptikurad ganwyobiBi sazogadoeba,
ronlis warmomadgenBebic TvHian, rom misi SemoRebiT gaizrdeba meuR BeTa Soris
sasamarTHo davebis ricxvi, rom sagorwino xelSekruBeba ganqorwinebisken ufro
ubiZgebs wyvi I's, vidre ojaxis SenarCunebisken. Cven ki gvgonia, rom sagorwino kontraqti
maT mravali sakiTxis mogvarebis SesaZBebBobas miscens. yveBla dasagorwinebeli/
dagorwinebuli  wyviBi SeZBebs moirgos qonebis maTTvis sasurveli da misaRebi
samarT Bebrivi reJimi. amaSi skeptikosebic darwnundebian mas Semdeg, rac Seigmneba
sagorwino kontragtebis dadebis mciredi pragtika mainc.

Djx JamupuneBa Maxxabat Jaupman Kuzer, niTiTebu B 1 naSronmi, gv. 85.
Zix.Hepcecsuu B.C., ®unocodus mpasa, M, 2001, Cr. 35.
Zix ITuesmunneBa JI. M, Cemeiinoe npaso Poccun, M, 2002, Cr. 209,
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winamdebare statiaSi SevecadeT rac SeiZleba amomwuravad gvesaubra saojaxo
samarT His am SedarebiT axali institutis Sesaxeb, warmogveCina misi mniSvne B oba da
gagvemtkicebina azri imis Sesaxeb, rom sagorwino xelSekrulebis arseboban xeli
unda Seuwyos meuR Beebs gadawyviton gonebrivi davebi sasamarTBo ganxiBvis gareSe,
urTierTSeTanxmebiT da rac mTavaria, airCion qonebrivi urTierTobebis maTTvis
misaRebi forma.

migvaCnia, rom dadebiTi igneba, Tu sagarTve B0 gaiziarebs sxva qveynebis ganocdi Bebas
sagorwino kontragtis safuZve l ze warmoSobi Bi ufBebebis registraciis Sesaxeb da
meuR BeTa gonebrivi interesebis ukeT dacvis mizniT srullyofilad ganxorciell deba
sagorwino xe B SekrulebiT gaTvaBiswinebuli im qonebrivi ufBebebis savaldebullo
registracia, romlebic uZrav nivTebs Seexeba.

vFiqrobT, droTa ganmav B obaSi sagorwino kontragti saTanado dafasebas povebs
garTull samogalago sivrceSi da BiteraturaSi Sesabamisi diskusiebic ufro
mraval ferovani da saintereso gaxdeba.
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CONTRACTUAL PROPERTY RELATIONSOF THE SPOUSES: REGULATIONS
AND CONDITIONSOF REGISTRATION OF RIGHTSON THE REAL
PROPERTY ACCORDING TO MARRIAGEAGREEMENT

Toblessed memory of my mother

Thereexist statutory property and contractual property rd ationsbetween the spouses. Through marriage
agreementsthe statutory regimen with respect of the property of spouses may be changed by their agreement.

Spouses may make the marriage agreement, which would establish their property rightsand obligations
both, at atime of marriage and divorce (Article 1172 of Georgian Civil Code) Contractual property relations
of the spousesissomekind of innovation in the Civil Code of Georgiaand it partly sharesexperience of the
western countries, where the marriage agreement, as one of thetypes of civil legal deal, isquitewidespread
and popular.

Inthejuridical literature of the times of Soviet Union, there was stated about the marriage agreement: it is
widespread in the bourgeoi s countries and legid ation of the socialist countries doesnot recognizeit. In Russia,
development of the inditute of the private property demanded legal guarantees in the sphere o the family
relations. Basisfor such guaranteeswas provided by the new Family Codein aform of “bourgeois contract” .2

In the west, there was no devel oped country, where regulation of the property rights of the spousesis
not provided by the marriage agreement, in addition to the rules established by the law. Of course, this
institute hasdifferent specific characteristicsin the different countries, but the essenceis oneand the same
everywhere: the spouses have opportunity, on thebasis of the marriage agreement, determinetheir property
rights and obligations and thus avoid regulation of the property rights of the spouses established by the
legidlation, which automati cally emerge from the moment of registration of marriage.?

In response to therequirementsof time, family legislation should correspond to the devel oped economy,
entrepreneurship of the countries and take into consideration the guarantees of protection of the property
of thewesalthy stratum. IN addition to theimperative methodsin regul ation of the property re ations between
the spouses, there appear the disposition norms, the classical example of which are the regulations on
marriageagreement.

Theinstitute of marriage agreement allowed the pairs (both, to be married and already married) to make
choiceof the desired regime of the property relations, what, in thefuture, will providetheguideinefor their
behavior in theperiod of their marriage, aswell asat atime of divorce.

We regard that strengthening of economic relations and accumulation of the capital by the physical
persons made significant introduction of the levers for protection of their assetsin the family relations,
though, in thismaost delicate sphere, the indicator of trust achievesits maximum. Taking care of the property
interests have never lacked interest and the marriage contract isthe most civil and legally refined form of
regulation of theproperty relations.

Englandisregarded asthe place of origin of the marriage agreement. In the 17™ century, the deedssimilar
tothe marriage agreementswere intended for protection of therights of the married women and thefamily
property of her blood relatives.

1See Kuznetsova |. M ., Family Law, 1998, p. 30.
2See Kartozia M aka «Marriage Agreement as Civil Legal Dead” Magazine “ Samartali (The Justice), # 6-7, 2003,

p. 32.
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According to our legidation, the marriage agreement providesthe opportunity of free expression of will
by the spouses with respect of the property issues.®

According to Georgian Civil Code, the spouses may makethe marriage agreement, which will determine
their property rights and obligations, during the period of their marriage and at atime of divorce.

From this definition the characteristic features of the marriage agreement are seen:

- Partiesto the agreement arethe spouses, though they may be the persons, whointend to get married.

- Marriage agreement deal swith the property relationsonly.

- Period of regulation of the property relations may be asthe period of marriage, alsothe period after
divorce,

Following article of Georgian Civil Codeis dedicated to execution of the marriage agreement: marriage
agreement may beexecuted both, before marriageregistration and after registration, at any time (Article1173).

Based on the above, the personsto be married may make the marriage agreement, what offersthat there
issomegap inthelegidation with respect of definition of the marriage agreement; in particul ar, dealing with
the partiesto the agreement, it woul d be reasonable to include into the context the consent not only of the
spouses, but also the one of the persons to be married.

The marriage agreement, with itsjuridical nature, isthe civil legal deal and therefore, it should fully
comply with therequirementsof Civil Codetothedealsin general, though, we should bear in mind thefact
that the marriage agreement is characterized with the specific featuresand ismore or less different from the
other agreements. Asnotes M. Antakol skaia, the specific features of the marriage agreement isdetermined
by its complex nature. It may contain not only legal regulations replacing legal norms dealing with the
juridical regime of the spouses’ property, but it is also able to regulate the issue of support of the spouses
by oneanother. Analysisof thejuridical nature of the marriage agreement allowsto make concluson that in
regulation of thefamily relations the di sposition principles arereveal ed most apparently.*

U. Funk, in hisworks, considersnon-uniformity of thejuridical nature of the marriage agreements. “Itis
adocument of quitecomplex legal composition, containing thesignsof variousjuridical ingitutes’.> Marriage
agreement may contain the conditions, which are very closeto the gift, exchange, lend, hirerelations.

By itslegal nature, the marriage agreement isbilateral. Its parties arethe spouses or persons, whointend
toget married. Whilethe marriage agreement could not beimagined without participation of the natary, he/
sheisnot a party to the agreement, though his/her roleis quite significant. The notary shall explain to the
partiesthe content of the agreement. Thelaw requiresnotarization of the marriage agreements. One of the
copiesof the agreement shall bemaintained with the notary (in the notary’ s office). Contents shall beclearly
and unambiguously formulated. It shall not contain unclear provisions.

Marriage agreement isaconsensual deal. Agreement between the partiesis enough for itscreation. Itis
of casual nature and itsvalidity depends on existence of the basis.

Intranscribing of thejuridical nature of marriage agreement thefoll owing specific features of family-legal
regul ation methods arearisen:

- Legal equality of the participantsof family legal relations

- Autonomy of expression of will of the participants of family legal relations

- Strengthening of disposition principlesin family legal relations

- Individual situational regulation.®

Equality of rightsfindsits expression in the marriage agreement, wherethe horizonta relations between
the participants could be regarded as cornerstone. Even when the contents do not allow to make such

3See Commentsto the Civil Code of Georgia, Book Five, Editorial Board: Chanturial ., Zoidze B., Ninidze
T., ShengeliaR., Khetsuriani J., 2000, p 129.

4See. AntokolskaiaM. B., Family Law, 2002, p. 157.

SFunk Ya. |. Marriage Agreement. Property Relations of the Spouses, their Participation in the Economic
Companies and Partnerships in Accordance with Legislations of Russia and Belarus. 2003, p.35.

5SeeMuratovaS.A., TarsamaevaN. Yu., Family Law, 1999, p.90.
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conclusion, the decisive significance is given to freedom of expression of the will by the parties, what is
closaly related to autonomy of expression of will. E. g. the spouses, by the marriage agreement, may determine
the agreement regime of the property. If they fail to achieve such agreement, the property regime provided
for by thelaw shall apply.

Equality of the participants of the civil legal relationsimpliesequal criteriaof emergence, change and
termination of thecivil rights, irrespective of material social inequality of their carriers, irrespective of the
organi zational-empl oyment rel ationswith oneancther, aswell asequal criteriafor civil delinquency.”

The norms regulating the marriage agreements and generally, the family relations, have basically
dispositiona nature. Asfor individual situational regulation, hereare considered so called unlimited norms.

Thesearethe cases, when thelegal norms shall be interpreted on the basis of situational analysis. E. g.
in accordancewith Section 2 of Article1179 of the Civil Code of Georgia: theagreement may nat providefor
such conditions, which put one of the spouses into the heavy condition. What isimplied under the heavy
condition, is thew issue of individual assessment, which should be determined as a result of study of
various factors and circumstances.

AsM. Antakal skai anotes, by strengthening of the dispositional principlein regulation of the family relations
therpossibility of Stuational regulation from thes de of theparti cipants of family rel ationswaswidened aswell .8

Generaly, themarriage agreement is made for unlimited period, though, upon agreement between the
parties, its effectiveness may belimited to certain term, e. g. 5or 10 years.

Rights and obligations provided for by the marriage agreement may be limited to certain term or by
emergence of one or another condition.

Based on thelegidation, theoretically, thereispossibility that if the marriage agreement was made before
registration of marriage, it did not becomelegally effective at all, or for quitelong period of time. For this
time, it continuesto exist, but it does not cause any legal outcomes. If the partiesregister their marriagee. g.
after 5 years, for them, the agreement of 5-year agewill obtainlegal force.

In accordance with legidlation of Belarus, marriage agreement may be executed only after marriage
registration, at any time. We regard that in practice there will be very rare cases, when execution of the
marriage agreement is necessary before marriageregisration, asthemarriage agreement without registration
creates no rightsand obligations, Article 1173 could beregarded astheleast realized regulation.

Partiesto the marriage agreement are spouses, or personsto bemarried, or the point of law subject leads
to the condition necessary for marriage. According to the Civil Code, this includes maturity and legal
capacity. A person becomes mature from 18-year age though the law provides for the exception, when
marriage ageisdecreased to 16. It isinteresting, if aperson, whoisnot mature, decidesto makethemarriage
agreement, whether his/her consent will be enough? It would be reasonable to require consent of the
parentsor thelegal representative. If neither parentsand nor legal representatives consent isprovided, the
final decision should be made by the court. If the court issues permission on marriage of the under-aged
persons, it would provide adequate legal basis for the marriage agreement. Comments to the Civil Code
providethedifferent opinion. Theauthor thinksthat if the parents are against marriage of under-aged child
and the court issuesthe permission for marriage, this should not imply that this person hasright to makethe
marriage agreement beforeregistration of marriage. Thisispossible only when the court expressly provide
for this, in itsdecision. Upon registration of marriage, asit iswell known, the under-aged person (Spouse)
acquiresfull legal effectivenessand he/she may make marriage agreement indecently.

It isinteresting, whether the emanci pated under-aged person, if he/she decidesto get married, hasright
to make the marriage agreement? We think that to this question we should give the negative answer. As
emancipation impliesunlimited legal effectivenessonly in the entrepreneurial relations, in the other spheres,
such person, generally, requires the necessary consent of the legal representative.

"See«Civil Law:, part 1, 2002, editors: A. G. Kalpinand A. |. Madyaev, p. 23.
8See. AntokolskaiaM. B., Family Law, 1998, pp. 13-21.
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Persons in the actual marriage may not be the parties to the marriage agreement. If they execute such
agreement and | ater they register the marriage with the body of registration of the civil acts, the agreement
will acquirethelegal forceonly after such registration.

Thus, the subjects of the marriage agreement are the spouses and the persons, who intend to get
married. Inthelaw literaturethere are stated different opinions, whether it isacceptabl eto make marriage
agreement based on the power of attorney. S. Bondov thinks that execution of the marriage agreement
through the attorney, if the power of attorney is executed adequately, containing key termsand conditions
of themarriage agreement, is fully acceptable, regarding the property nature of thedeal .°

We sharethe opinion of the number of authors, stating that the marriage agreement isan agreement of
private nature and it should not be executed by lawful representative or attorney of a spouse.r®

Co-authors — Muratova — Tarsamaeva regard that the specific nature of the family relations is their
personal natureand it isimpossibleto transfer the family rights and obligations. Therefore, the marriage
agreement should not be made on the basis of the power of attorney.t

Marriageisthe most typical way of creation of thefamily legal relations. Marriageisfollowed by creation
of afamily. Inlegal relations, the marriage hasthesignificance of thejuridical fact with complicated complex
nature. One of the e ementsof thecomposition of legal fact isregistration of marriage.”2

In accordancewith Georgian Civil Code, the marriage agreement may be executed at any time, both, before
and after registration of marriage, though, the legislator makes a proviso, which is absolutely reasonable: a
marriage agreement executed beforeregistration of marriageshall enter into forcefrom the date of registration.

Thus, for execution of theagreement marriageisrequired; implying registered marriage. Asfor the actual
relations (without registration) they lack the opportunity of making the marriage agreement. We can not agree
with M. Antakol skaia, whothinksthat asthecivil legidation doesnot know thefull ligt of the agreements, the
actual spouses may make the agreement directed to regulation of the property relations as wel. “If such
agreements comply with the law, than they could be regarded as legally correct. By similarity of law, the
regulations on the marriage agreements could be categorized as such. Though, it isnecessary to bear in mind
requirement of the Code stating that thejoint property emerge by virtue of law and may not be created on the
bass of the agreement. Consequently, the actual spouses may not establish co-ownership of the property,
acquired during theactual marriage, though, taking into consideration dramatic growth of the number of actua
marriages, it would be quitereasonabl e to allow the actual spousesto makethe marriageagreements’.:®

M odification and termination of the marriage agreement isprovided just in the sameway asits execution
—inwritten, with necessary notarization.

Written form of the marriage agreement isrequired by thelegislations of European countriesaswell. In
France, it isnecessarytonotarizethe marriage agreement, in Italy it shall beregistered with local governmental
body in charge of registration of real property.** Here we should mention an issue of great significance,
dealing with the relation between the owner of real property specified in the marriage agreement and records
in the public registry - collision between the family law and material law regulations. With respect of the
above, current court practiceis of interest.

Great Department of the Supreme Court, by the decision of 9™ December 2002, deemed that regarding the
interests of the acquirer, the property rights of the spouses on thereal property specified in Article 1158 of
Georgian Civil Code, acquiredjointly, iscreated only upon registration of both of themin thepublicregigry,
otherwise, the records of the public registry, with respect of thethird parties shall be deemed correct®®

9See: Bondov S. N., Marriage Agreement, 2001, p. 58.

0See: Chikvashvili Shalva, Family Law, Thilisi, 2000, p.143.

1See Muratova S. A., Tarsamaeva N. Yu., work specified above, p.93.

2Seer Vorozheikin, Legal Principles of the Marriage and Family, 1969, p. 18.

1¥See. Antokolskaia M. B., Family Law, 2002, pp. 158-159.

14Seer Damirchieva M akhabat, Dairman Kiz, Marriage Agreement, 2003, p. 85.

®Decisions of the Supreme Court of Georgia, on the Civil, Entrepreneur and Bankruptcy Cases, #2, 2005, p.35 | refer to:
Eka Zarnadze “ Some Peculiarities of Resolution of the Disputes on Management and Disposa of the Red Property
Acquired jointly, in the period of marriage”. Magazine “Overview of Georgian Law”, #10, 2007, pp. 120-124.
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In practice, there arises the question: when a spouse demands to invalidate the real property purchase
agreement made by the other spouse, when such property was acquired during the period of marriage and
consequently is regarded as their joint property and in the public registry only one of the spouses is
recorded as an owner, which disposes of it, without consent of the other spouse, which regulations should
prevail —of the material law, which statethat the disposer isregarded asthe owner, if he/sheisrecorded in
the public registry as such, with the exception of the case, when the purchaser wasaware that the disposer
was not the owner and hence, the spouse, specified in the registry shall be regarded as sole owner of the
property and his/her deal on disposal of the property does not depend from the will of hisher spouse.
According to theregul ations of the family law, on the property acquired jointly in the period of marriageand
registered in the name of one of the spouses, the ownership rights shall emergefor the other spouse aswell
and the deal made by the spouse registered asthe sole owner of this property with the public registry shall
beinvalidated, if thereis established that the other spouse has not given his/her consent to such deal and
the person who has made such deal was aware of such absence of consent.

In thelaw literature, thereis no uniform approach to thisissue. Some of the scientistsregard that “the
court gives preference to the general regulations of civil code, stipulating the fact of revealing of thereal
property owner through the public registry, thus reasonably protecting the interests of the third parties,
though leaving the spouse without any protection, who, in accordance with the family law, has the same
rights on the property as higher registered spouse.”

Eka Zarnadze does not agree with the above and she regards that it is unacceptable to make such
decision on the case, with the prejudice to the interests of the spouse. “ The fact of acquisition of real
property during the period of marriage, when no marriage agreement is made, awards to each spouse the
right to claim for the joint property and they may execute this right as at a time of acquisition, through
registration as a co-owner, also afterwards, through amendment of the registration record. It would be
reasonablethat in the regulations of the family law of Georgian Civil Code therewas clearly reflected the
mentioned contents, in particular, that the legal regime provides to each of the spouses, on the property
acquired during the marriage period, on which the ownership relations are reveal ed from the public regigtry,
the right of claiming for the joint property, which may be executed through registration with the public
registry and joint ownership of the spouses shall be created on the given type of property only from the
moment of registration with the public registry.”

In the practice of Supreme Court, the priority isgiven to presumption that thedata of public registry are
true and full, thus recognizing the principle established by the legidation of various foreign countries
stating the following: Any person making the deal on such property acquired by the spouses, the nature of
ownership relationsisrevealed from the public registry, may rely only on the information provided in the
publicregistry, or, asMr. Beso Zoidze explains: “it is unacceptable that thelegal outcomes emerge for the
third persons, if the information conditioning such outcomes is not made public, in the established form,
available for the counteragents” .

Thus, for better protection of theinterests of spouses and “correspondingly, the step intended for their
better regulation, is establishment of therul e of obligatory registration of the property rights provided for
by the marriage agreement, dealing with thereal property.”*°

It would be desirablethat in the provisions of Georgian Civil Code, regul ating the marriage agreements
therewere reflected the requirements of obligatory registration.

Chikvashvili Shalva, Legal Problems of Disposal of the Property in Joint Ownership of the Spouses. Magazine
“The Law” 2002, p. 44. | refer to: Eka Zarnadze “ Some Peculiarities of Resolution of the Disputes on M anagement
and Disposal of the Real Property Acquired jointly, in the period of marriage”’. Magazine “Overview of Georgian
Law”, #10, 2007, p. 134.

17See mentioned article by Eka Zarnadze, pp. 134-136.

8Seer Zoidze Besarion, Regime of Property relations of the Spouses, Magazine “ Georgian Notariate;, 2002, p. 27.

See mentioned article by Eka ZArnadze, p 136.
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Asrecommendation, wewould liketo mention that if the notary atteststhe marriage agreement, containing
provision of transfer of thereal property, it would be desirabl e that he/she sent the copy of such agreement
to the National Agency of Public Registry, where, in the extract, therewill be stated the future obligations
and thusthe future buyer will be informed on the blemish of the subject of purchase, though, itisof interest,
at what extent thementioned real articlewill beregarded aslegally blemished?

Let us consider thefollowing case: the spouses have executed the marriage agreement and decided that
in the event of divorce the wife would receive the country cottage. The spouses divorced. Earlier, the
husband has sold the cottage to X, who is a honest buyer. After divorce the wife claimed to transfer the
cottage to her ownership. Actually, thelaw leaves her the right to claim compensation of losses only.

As one of the authors mentionsin his work, in many countries there is provided free access to the
marriage agreements for theinterested persons. The data are public and any person may familiarize himsel f
with the content of the agreement. This regulation, primarily, protects the creditors of spousesand it is
significant for relationsin the entrepreneurship sphere.®

Russian Family Code providesfor the regulation dealing with protection of the creditors’ interests. The
spouseshall inform his/her creditor about execution, modification or termination of higher marriageagreement.
Failureto fulfill thisobligation causesresponsihility of the spouse, irrespective of the contents of marriage
agreement. Consequently, Russian legidation takes care of the interests of creditors and provides them
right to claim change of thetermsand conditionsof thedeal or termination thereof, in the event of substantial
change of the circumstances. Marriage agreement, asit isthe deal regulating the property rel ations, for the
creditor of counteragent isreally significant for thecreditor, asit determinesthe extent of obligationson the
basis of the agreement made with his/her spouse.

Law —thisisaformal equality, law —thisisuniversal and necessary form of freedom of social relations;
law —thisisuniversal justice.? Introduction of theinstitute of marriage agreementsinto thecivil legidation
isoneof thecivilized, modern and progressive steps of equality and human rel ations.?

Perhaps one of the most accurate descriptions of the marriage agreement is the following: arbitrary
model of souses behavior upon effectiveness of the agreement in the sphere of property relations.

Perhaps, thereispart of the soci ety, skeptical towards the marriage agreements, representatives of which
think that their introduction would cause growth of number of lawsuits between the spouses, that themarriage
agreement directs the pair to divorce, rather to creation of the family, though we regard that the marriage
agreement would allow for regulation of numerousissues. All pairs, whether already married or intending toget
married, would be ableto select legal property regime, acceptable and reasonablefor them. The skepticswill
believein this, when the practice of conclusion of the marriage agreementswould beintroduced.

In thisarti cle we made attempt to discussasfully as possible, the comparatively new institute of family
law, show its significance and strengthen the opinion that the marriage agreements would contribute to
resolving of property disagreements between the spouses without litigation, through mutual agreement
and, what ismost important, sel ect the form of property rel ations acceptable for them.

We regard that it would be positive if Georgia shares experience of the other countries dealing with
registration of the rights created on the basis of marriage agreement and for the purpose of better protection
of thegpouses rightsand obligatory registration of the property rights dealing with thered articlesprovided
for by marriageagreementswill be fully implemented.

Weregard that the marriage agreements woul d beadequately appreciated in Georgiacivil sphereandthe
discussionsin theliterature would become more versatile and interesting

2See Mentioned work by Damir chievaM akhabat, Dairman Kizi, p. 85
2See: Ner sesyantsV. S., Philosophy of theLaw, M., 2001. p. 35
ZPchelintseva L .M, Family Law of Russia, M, 2002, p. 209
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ivane javaxiSvi b1is saxe B obis Thi Bisis
saxe Inwifo universitetis

iuridiuli faku I tetis dogtoranti

individuaBuri pasuxismgeb B oba romis
statutis mixedviT

Sesavali

2002 whis 1 ivlisi ukve istoriis kuTvni Beba gaxda. an dRes istoriaSi pirvelad
anognedda sisxBis samarTHlis saerTaSoriso sasamarTBos statuti, ew. “romis
statuti” _ dokumenti, romelic moicavs aTwleulebis ganmav B obaSi saerTaSoriso
sazogadoebebis mcde B obebs, aRkveTi B iyo yve Baze saSiSi danaSau Bebi, bo 1 o moeReboda
an qveynad yvelaze didi Rirebulis _ adamianis sicocxlis masobrivi gaufasurebis
SemogmedTa dausjeBobas. aRsaniSnavia, rom “romande~ savalli gza sakmaod mZime
ganodga. saxeBnmwifoebi didi xnis ganmavBobaSi yoymanobdnen universaluri da
mudmivmogmedi saerTaSoriso sisxBis samarTHlebrivi meganizmis Sequnis Taobaze da
kmayofi Bdebodnen konkretull SeiaraRebull konfligtebsa da drois konkretul
monakveTSi Cadeni i danaSau Bebis dasasjelad ad hoc tribunallebis amogmedebiT.

winandebare statiaSi ganxiBulia individualuri sisxBis samarTHRebrivi
pasuxsmgeb B obis sakiTxi, romelic swored vromis statutis 25-e nuxBiTaa
gansazRvru 1.

zenoaRniSnu b1 sakiTxi Zall ze agtualuria, vinaidan arsebobs urTierTsawinaaRmdego
mosazrebebi saerTaSoriso sisxlis samarTall Si individuaBur pasuxisngeb I obis Sesaxeb.
mosazrebani ki gansxvavdeba imiT, Tu ramdenad kargad aris Camoyalibebuli romis
statutSi individuaBuri pasuxismgeb B obis sakiTxi da misi ganmsazRvreli pirobebi;
ramdenad progresull ia zemoaRniSnu Bi statuti am sakiTxTan mimarTebaSi da saerTod,
auci Bebeli iyo Tu ara saerTaSoriso sisxbis samarTBis normebis kodifikacia da
zogadi nawi Bis erT samarT Bebriv dokumentad Camoyal ibeba.

statiis ZiriTad nawiBi eTmoba zemoT dasmuli sakiTxebis SeswavBas ronmis
statutis 25-e muxBis _ CveulebiTi precedentulli samarTHis SedarebiTi analizis
safuzvell ze.

1. individuaBuri pasuxismgebBobis zogadi mimoxiBva

saerTaSoriso samarTHiIT gansazRvruli danaSau Bebis Cadenis procesSi, rogorc
wesi, bevri adamiani monawi Beobs. Tumca saerTaSoriso samarTHIT gansazRvrull
danaSau B Ta ggufuri xasiaTi ar uSHis xell's, ganisazRvros individuaBuri sisxlis
samarT Bebrivi pasuxismgeb B oba. yveBa SemTxvevaSi individebi mogmedeben erTad. maT
gansazRvrulli hyavT msxverp i, danaSau 01 dagegmi Bia, oragnizebulia da Sesrullebu .

aRsaniSnavia i1s faqti, ron individualuri sisxBis samarTHis pasuxismgeb I obis
xarisxi ar mcirdeba maSin, rodesac konkretuli danaSaulebrivi gmedebis adgili
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distanciurad Sorsaa, piriqiT, is izrdeba. adolf hitBerma mi BionobiT adamiani
gaagzavna brZolis velze dasaRupad, Tumca TviTon xeli ar daukarebia arc erTi
msxverp B isaTvis. iugos Baviis sisxbis sanarThis tribunalis mier Sendegi gansazRvreba
igna gakeTebuli: “am danaSau B Ta umravBesoba ar warmoadgens callkeuli individebis
sisxissamarTRebrivi danaSau B isadni midreki Bebis Sedegs, aramed moicavs jgufuri
danaSau B is e Bementebs. danaSau Bebi xSir SemTxvevaSi Cadeni Bia individTa jgufebis
mier, romBebic mogmedeben saerTo danaSaulebrivi gegmis sisruleSi mosayvanad.
marTalia jgufis zogierTi wevri Fizikurad monawi Beobs danaSauBebrivi gmedebis
aRsru B ehaSi, sxva wevrebis monawi Beoba da wliBi xSirad sasicocx I od mniSvne I ovania
gansaxi Bveli danaSaulis ganxorciellebis SemsubugebisaTvis. agedan gamomdinareobs,
ron angvari monawi Beobis moraBluri mniSvneBoba xSirad aranakBeb arsebiTia an,
marT Bac, ar gansxvavdeba im pirTa monawi Bebis moraBuri mniSvne Bobisgan, roml ebic
uSualod aRasruleben aRniSnull gmedebebs.”

saerTaSoriso sisxbis samarTHis Camoya B ibebis dasawyisSi, maSin, rodesac individis
sisxbis samarTBebrivi pasuxismgeb B obis aucilebBoba da misi dadgenis sirTulle
cxadi iyo, monawi Beobis wesebi iyo mxolBlod sawyis etapze da arasrulli saxis.?
niurnbergis wesdeba moicavda misi regulirebis Zallze arqaull formebs. magaliTad,
omis gamowvevis mizniT gegnis SeqmnaSi monawi Beoba warmoadgenda danaSau Bs2 niurnbergis
wesdebis me-6 mux B is Tanaxmad, meTaurebi, aRmsrulebeBni, wamgezebe Bni, romlebic
monawi Beobdnen konkretu B i gegnis an konspiraciis sisrulleSi moyvanaSi, raTa CaedinaT
danaSuall 1 saerTaSoriso sanarT B is winaaRmdeg, 1yvnen pasuxismgebe Bni im gnedebebisaTvis,
romeBic Cadenil igna sxvebis mier gegmis sisruleSi moyvanis mizniT.# niurnbergis
principebis Sesabamisad, omis danaSaullis, mSvidobisa da adamianurobis winaaRmdeg
danaSau Bis Cadena warmoadgens saerTaSoriso samarT Bis winaaRmdeg danaSau s

niurnbergis procesis mTavar mizans warmoadgenda pasuxismgebe i pirebis dasja
da amis gakeTeba rac SeiZleba amomwuravad. saerTaSoriso sisxbis samarT Bis dannaSveTa
pirveli gamsamarT BebBebi yuradRebas ar agcevdnen monawi Beobis sxvadasxva saxes,
isini mimarTavdnen ew. danaSau Bl is Cadenis unificirebul models. saxel@mnZRvanelo
princips warmoadgenda is, rom yove B gvari mxardaWera da popu Barizacia danaSau I isa
miCneul iyo danaSau Bebriv agqtSi monawi I eobad.®

danaSau Bebrivi monawi Beobis ufro srullyofilli dogtrina Camoyal ibda ad hoc
tribunalebis mier. tugosBaviis sisxBis samarThis tribunalis statutis me-7(1)
da ruandis sisxBis samarTHhis tribunalis statutis me-6(1) muxBebis Tanaxmad,
ganasxvaveben Semdeg qgmedebebs: danaSau B is Cadena, dagegmva, SekveTa, wagezeba da daxmareba.

ad hoc tribunallis iurisdiqciaSi monawi Beobis TiToeuli forma daxasiaTebullia
sxvadasxva elementebiT: "agtus reus~ (actusreus) da "mens rea~ (mensrea).

Judgment, Tadic (IT-94-1-A), AppealsChamber, 15 July 1999, paragraph 191.

2CaseseA., Internationa Criminal Law, Oxford, 2003, p. 180.

SNuremberg Charter, article 6; al so see Tokyo Charter, Article 5(a).

“Nuremberg Tribunal, Judgment of 1 October, 1946, intheTria of German Major War Criminals, Proceedings
of the International Military Tribunal Sitting at Nurnberg, Germany, Part 22, p. 449.

SNuremberg Principle VII.

WerleG., Principlesof International Criminal Law, Hague, 2005, p. 339.
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Tanamonawi Beobrivi valdebu Bebebi gu Bisxmobs, rom erTi adanianis gmedebas mohyveba
arsebiTi gavBena sxva adamianis mier garkveuli danaSauBebrivi gnedebis Cadenaze,
xolo principulli valdebulebis SemTxveva dgeba, rodesac individi TviTon Caidens
danaSaulls. adhoc tribunalebma didi mniSvne B oba mianiWa am gansxvavebas ara marto
individuaBuri sisxBissamarTBebrivi pasuxismgeb B obis gasarkvevad, araned sasjelis
gansazRvris mizniT. magal iTad, iugos Baviis tribunalis mier ganxi Bull “vasi BieviCis
sagmeSi” tribunali aRniSnavs, rom daxmareba da wagezeba iwvevs pasuxismgebl obis
iseT saxes, romelic nakBeb sasjells imsaxurebs, vidre danaSau I is Tanamonawi Beobrivi
aRsrulleba.” danaSaulebriv gmedebaSi monawi Beobis diferenciacia gansazRvravs
sisxs HisamarT Bebrivi pasuxismgeb B obis sinZimes. zemoaRniSnu Bi aseve dadasturebullia
ad hoc tribunallebis ukanaskne @ gadawyveti BebebSi. “semancas” saqmeSi tribunallma
daadgina: imis gamo, rom am saqmeSi danaSau Bebrivi gmedeba gamoixateboda wagezebaSi,
daxmarebasa da brZanebis gacemaSi, is unda ignes kvalificirebull i, rogorc brZanebis
gacema? am gadawyveti Bebis safuzveli is aris, rom brZanebis gacema individualuri
sisxbis samarT Bebrivi pasuxismgebBobis yveBaze mZime xarisxia da, Sesabamisad,
yve Baze mZine sasjeli. janSi, adhoc tribunalebis pragtika antkicebs, rom saerTaSoriso
sisxBis samarTalSi unificirebuli danaSaullis mnonawi Beobis modeli kargavs
safuzvel's, maSin, roca monawi Beobis diferencirebulli sistema, romelic moicavs
pasuxismngeb B obis doneebs, iZens mniSvne I obas.

2. romis statutis 25-e muxli

sisxbis samarT B is saerTaSoriso sasamarT Bos statutis 25-e nuxBi aregulirebs
individis sisxbis samarTBebriv pasuxisngeb B obas detalurad. 25-e muxBis 1 pungtis
mixedviT sasamarTBos iurisdigcia vrceldeba individebze da ara saxelmwifoebsa
da organizaciebze. 25-e muxBis nmeore pungti imeorebs individuaBluri sisxlis
samarT B is pasuxisngeb B obis princips,xo B o mesane pungti ganasxvavebs individualuri
sisx BissamarT Bebrivi pasuxismgeb B obis saxeebs. 25-e mux Bis mesame punqtis “a’-"d”
gvepungtebi exeba danaSau Bebriv monawi Beobas, qvepungti “e” — genocidis gamowvevasa
da wagezebas, xolo qgvepunqti “v’ — zemoaRniSnuli danaSau Bebis Cadenis akrZallvas.
25-e muxBis me-4 pungtis Tanaxmad, individuaBuri sisxBis samarTRebrivi
pasuxismgeb B oba ar axdens gav Benas saerTaSoriso sisxbis samarTRiT gaTvall iswinebul
saxe ImwifoTa pasuxisngeb I obaze.

mTavari gansxvaveba wina samarT Bebriv CarCoebsa da romis statutis 25-e muxls
Soris mdgomareobs monawi Beobis saxeebis sistematizaciaSi. ad hoc tribunalebis
statutebisgan gansxvavebiT, 25-e nux Bi marto Tanamonawi Beobis sxvadasxva Formebis
dasaxelebiT ar amoiwureba. is axdens maT kBasiFfikacias da ganasxvavebs sisxBis
samarT Bebrivi pasuxismgeb Bobis 4 saxes:

"Judgment, Vasiljevic (IT-98-32-A), Appea s Chamber, 25 February 2004, paragraph 182; Judgment, Krstic
(IT-98-33-A), Appeals Chamber, 19 April 2004, paragraph 268;
8Judgment, Semanza (ICTR-97-20-A), Appeals Chamber, 20 May 2005, Paragraph 355;
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1. pasuxismgeb Boba danaSualis amsrullebBobisaTvis (Commission);

2. pasuxismgeb B oba danaSau Bebrivi brZanebis gacemisa da waqgezebisaTvis
(Instigation and Ordering);

3. pasuxismgeb B oba danaSaulSi daxmarebisaTvis (assistance)

4. pasuxismgeb Boba jJgufuri danaSaulis CadenaSi Tanamonawi BeobisaTvis
(Contribution to a group crime)

aRsaniSnavia, rom pasuxismngeb B oba gamowveu B'i danaSaulis ansrulebBobiT gansxvadveba
danarCeni sami qgmedebiT gamowveu Bi pasuxismgeb B obisagan. ad hoc tribunallebis
precedentu B i samarT His mixedviT, danaSau Bebirvi brZanebis gacema, wagezeba, daxmareba
da jgufur danaSaullis CadenaSi monawi BeobisaTvis pasuxismgeb BobisaTvis auci Bebel i3,
ron danaSauli Cadenil ignes an Tundac iyos misi Cadenis mcdell oba.

saerTaSoriso samarTHiIT gaTvalsiwinebuli danaSauBebis Cadena ZiriTadad xdeba
adamianTa didi jgufis TananSromBobiT, aniton individis bralleul obis donis gansazRvra
saerTaSoriso samarTalSi ufro mniSvneBovania, vidre Sida samarT Bebriv sistenebSi.
zemoaRniSnuli gagebul unda ignes ara marto aRwerilobiTi TvalsazrisiT individis
sisx s samarT Bebrivi pasuxisngeb B obis dasadgenad, aramed rogorc individis damnaSaveobis
donis indikatori, vinaidan Zallze mniSvneBovan rolls asrullebs sasjelis dadgenisas.

3. danaSaulis amsrullebloba

sisxbis samarTHis saerTaSoriso sasanarT B os statutis 25-e mux Bis me-3 pungtis
"a” qvepungtis mixedviT, arsebobs danaSau Bis ansrulebBobis sani Forma: danaSaulis
ansrullebeli individualurad, danaSaulis jgufuri ansrullebBoba da danaSaulis
ansrullebBoba sxva piris meSveobiT.®

individs, romlis gnedebac pirdapir jdeba statutis 25-e muxBiT gaTvaliswinebulli
danaSau b is definiciaSi, ekisreba saerTaSoriso sisxbis samarTHiT gaTvaliswinebu li
pasuxismngeb B oba.

25-e mnux Bis Sesabamisad, jgufuri danaSaulis ansrulebBobis idea Zall ze naTel ia:
saerTaSoriso samarTHiT gaTvalswinebuli danaSaullis amsrullebBobis procesSi
monawi Be yvelBa adamiani pasuxismebe Bia Cadeni 1 danaSau BisaTvis.

danaSauBis amsrulebBobaSi monawi BeobisaTvis pasuxisngeb B obis specifikuri
koncefcia Camoyall ibda tugosBaviis tribunallis precedentulli samarTHis mier. esaa
JoguFuri danaSaulis koncefcia® jgufuri danaSaulis doqtrina erT-erTi
umniSvne B ovanesia tugosBaviis tribunalis muSaobis procesSi. is aseve miRebul
igna ruandis sisxBis sanarTHhis tribunallis mier! an dogtrinis Tanaxmad, iugos Baviis
tribunal is mier Camoyall ibda sami winapiroba, anu 3 elBementi jgufuri danaSau B isaTvis:

@ adanianTa jgufi;

@ gegma;

@ wvlilis Setana gegmis Sesabamisad.?

*Rome Statute of International Criminal Court, 1998, Article 25(3)(a);

10Judgment, Tadic (1T-94-1-A), Appeal s Chamber, 15 July 1999, paragraph 194;

"Judgment, Smba (ICTR-01-76-T), Trial Chamberm 13 december 2005, paragraph 385;

2Judgment, Krnojeac, (IT-97-25-A), Appeals Chamber, 17 September 2003, Paragraph 31; Judgment, kvocka
(1T-98-30/1-A), Appeals Chamber, 28 February 2005, Paragraph 81
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gegniT unda iyos gaTvaBiswinebuli erTi an ramdenime saerTaSoriso danaSaulis
Cadena, Tumca am gegnis arseboba danaSau Bis Cadenande arcaa auci Bebel'i, is SeiZleba
spontanuric iyos. nisi arseboba ukve gu B isxnobs ramdenime adamianis TananSrom l obas,
rasac mohyveba danaSaulebrivi Sedegi.t

iugos Baviis tribunallis precedentuli samarTHis Tanaxmad, Jgufuri danaSaulis
sanmi kategoria arsebobs:

1) ZiriTadi Formg;

2) sistematuri forms;

3) gangrZobiTi forma.

| kategoria moicavs adanianTa ggufis mier garkveuli gegmis Sesabamisad Cadeni il
danaSau B ebs, romBebic gaTval iswinebu I ia saerTaSoriso sanarT His mier. an SemTxvevaSi
yveBa monawi Be mogmedebs saerTo ganzraxviT da Tanabrad agebs pasuxs Cadenili
danaSau B isaTvis.

Il kategoria moicavs ew. sakoncentracio banakebis sagmeebs, sadac danaSau lebi
Cadeni Bi1a sanxedro da adaministraciulli personalis nier. iugosBaviis tribunalis
precedentuli samarTHis Tanaxmad, danaSauBSi monawi Be pirma icis sistenis
danaSau Bebrivi xasiaTi da mogmedebs misi gagrZelebis ganzraxviT.

Il kategoria, anu gangrZobiTi forma guBisxmobs erT-erTi Tanamonawi Bis mier
arsebuli gegmidan gadaxvevas.

zenoaRniSnu B idan gamomdinare, pirveli ori kategoriis dros adamianTa jgufi
mogmedebs winaswar arsebu B i gegmis Sesabamisad, xo B o mesane kategoriis dros xdeba
gegnis CarCoebidan gadaxveva erT-erTi monawi Bis mier. im dros, rodesac actusreus
SeiZleba erTnairi iyos Jgufuri danaSau Bis sanive kategoriisaTvis, es kategoriebi
erTmaneTisgan gansxvavdeba “mens reasTan~ (mensrea) mimarTebaSi.

danaSaulis jgufuri amsrullebBoba moicavs or elements: “ansrullebBobas” da
“sxvasTan erTad”. agedan gamonmdianre, is moicavs rogorc obieqtur, aseve, subieqtur
elements. obieqturi elementi gulisxnobs danaSaullis ansrullebBobaSt  Fizikuri
wvBilis Setanas, xolo subieqturi elementi — danaSaulis amsrullebelTa
TananSrom B obas, romelsac SeiZlBeba ewodos garkveuli gegma.* vidre Camoyall ibulla
an ZiriTadi elementebis amomwuravi ganmarteba, maTi interpretacia gansxvavdeba
sxvadasxva erovnull samarT Bebriv sistemnebSi.

ronis statutis 25-e muxBis me-3 pungtis Tanaxmad, danaSaulis Cadena moicavs
Joufur ansrullebBobas da iTvall iswinebs umaR Bes individuaBur sisxBis samarTRebriv
pasuxismgeb B obas. danaSaulis jgufuri amsrullebBobis dros aucilebelia “agtus
reusisa~ (actusreus) da “mens reas~ (mensrea) arseboba, rac ganapirobebs danaSaullis
Joufuri amsrullebBobis sxvadasxva elementis interpretacias, romelic Zallzed
gansxvavdeba ad hoc tribunalebis precedentulli samarT I isagan.

danaSaulis jgufuri amsrullebBobis “aqtus reusi~ (actusreus) gulisxmobs
adamianTa simravBes, gegmis arsebobas, romBis Tanaxmadac unda iqgnes Cadenili
saerTaSoriso danaSauli da gegmis gansaxorciellebBad daxmarebis gaweva. rac Seexeba

18Judgment, Tadic (1T-94-1-A), Appeals Chamber, 15 July 1999, paragraph 227
“WerleG., Individua Criminal Responsibility inArticle 25 1CC Statute, “ Journal of International Criminal
Justice~, 2007, p. 958
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mensrea-s, yve la Tanaansru Bebe B i unda mogmedebdes mentaBuri eBementis daxmarebiT.
Tu SevadarebT iugosBaviis tribunallis mixedviT gansazRvrull jgufuri danaSaulis
koncefcias, TanaansruBebelis pasuxismgebBobis zRvari SedarebiT ufro viwroa
actus reus-sa da mensrea-s TvalsazrisiT.

Tu piri iyenebs meore adamians, rogorc danaSaulis CadenisaTvis saWiro iaraRs,
mas ekisreba pasuxismgebBoba romis statutis 25-e muxBis mesame punqtis "a”
qvepungqtis Tanaxmad. amgvari amsrullebBoba aRiarebulia msoflios TiTgmis yvella
ZiriTadi samarT Bebrivi sistemis mier, Tumca manamde, sanam romis statuti Sevidoda
ZalaSi, am saxis monawi Beoba ar regu Birdeboda arc saerTaSoriso sisxbis samarTHIT
da arc saerTaSoriso sasamarT Boebis mier.

statutis 25-e muxBis me-3 pungtis "a” qvepunqtis Sesabamisad, pirdapiri
ansrullebBis sisxBis samarTHRebrivi pasuxisngeb B oba damoukidebelia imisgan, aris
Tu ara sxva piri pasuxismgebe Bi. an normis Tanaxmad, piri SeiZBeba iyos pasuxismgebell i
Cadeni B1 danaSau BisaTvis maSinac ki, rodesac danaSaulis uSuallo Camden pirs ar
ekisreba pasuxismgeb B oba, magaliTad, Tu uSuallo ansrullebeli ar aris srullwl ovani.
es norma gulisxmobs “dannaSave damnaSavis ukan” koncefcias, romlBis Tanaxmadac,
uSuallo amsrulebeli SeiZBeba manipu Birebadi iyos sxva piris mier. es dogtrina
igna gamoyenebu i germaniis uzenaesi sasamarT Bos nmier 1961-1989 wlebSi germaniis
TargBebSi momxdari mkvBel obebisaTvis.

sisxlis samarT Bis saerTaSoriso sasamarT B os statuti ar akonkretebs daudevrobiT
Cadeni B1 danaSau BisaTvis pasuxismgeb Bobis arsebobas. romis statutis proeqti
moicavda amgvar normebs, magram arc erTi maTgani ar igna Setanili statutis
sabo oo variantSi, vinaidan saxeBmwifoebi, kerZod ki safrangeTi kategoriulad
winaaRmdegi 1yo daudevrobisaTvis zogadi pasuxismgeb Bobis dakisrebisa.

miuxedavad amisa, eWvgareSea, rom garkveu i garenoebebis gaTval iswinebiT umniSvnel o
daudevrobas SeiZBeba mohyves uanravi saerTaSoriso danaSaulli. erT-erT magaliTs
warmoadgens romis statutis 28-e mux 01T gaTval iswinebu Bi zendgomis pasuxismgeb B oba:
sisxbis samarTHRebrivi pasuxismgebBobis safuzvels am SemTxvevaSi warmoadgens
saerTaSoriso danaSau b is Tavidan aci Bebis warumateb B oba (SesaZzlebl obis ugonl oba).

iugosBaviisa da ruandis tribunallebis precedentulli samarTHis mier gansazRvrul
igna, rom pasuxismgeb Boba SeiZBeba dadges daudevrobis SemTxvevaSic. es normebi
arsebobs CveuBebiT samarTal Si. rac Seexeba saxelSekruBebo samarTalls, Jenevis
konvenciis pirveli damatebiTi ogmis 86-e mux Bis Sesabamisad, "maRaBma xe N Semkvre Bma
da konfFliqtis monawi Be mxareebma unda aRkveTon mZime darRvevebi, miiRon yvella
auci Bebel 1 zoma konvenciebis an am ogmis yve Ba sxva darRvevis aRsakveTad, romelic
sava I debu B o mogmedebis SeusruBebBobis Sedegia.”® niurnbergis Sendgomna procesebma
aseve aRiara daudevrobisaTvis sisxBis samarT Bebrivi pasuxismgebloba. sabolood
daudevrobisaTvis pasuxisngebBoba SeiZBeba kvaBificirebull 1ignes rogorc zogadi
samarT Bis principi, vinaidan SedarebiTi analizis safuZvell ze gairkva, rom safrangeTis
samarTHis garda yveBa sxva samarT Bebrivi kul turebi cnoben aseT pasuxismgeb I obas.

51949 wlis Jenevis konvenciis pirveli damatebiTi ogmi, 1979, nuxB1i 86-¢;
BDuttwiler M., Liability for Omissionin International Crimina Law, “ International Criminal Law Review”,
2006, p.30.
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4. danaSaulebrivi brZanebis gacema da waqgezeba

romis statutis 25-e mux Bis me-3 pungtis “b” qvepunqtis Sesabamisad, pirs, romelic
gascems brZanebas an waagezebs sxvas danaSau B is Casadenad, ekisreba sisxBis samarTHhis
pasuxismngeb B oba.

ad hoc tribunallebis iurisdiqciis mixedviT, wangezebe B 1 ewodeba pirs, romelic
ubiZgebs sxvas, Caidinos danaSau B1.” es SeiZleba moxdes daudevrobiTac.”® auci Bebell ia
arsehobdes kavSiri wagezebasa da Cadeni B danaSaulls Soris, rac gulisxmobs, ronm
wamgezebe Bma icoda, rom mis mier wagezebu B 1 adanianis gmedeba gamoiwvevda danaSau Bebriv
Sedegs.

Zalze sainteresoa wagezebasTan mimarTebaSi specifikuri ganzraxvis sakiTxi. ad
hoc tribunallebis mier es sakiTxi ar aris naT Bad CamoyalBibebuli. Tumca sisxlis
samarThis saerTaSoriso sasamarTBom daadgina, rom wamgezebel@ma unda icodes
ansrullebBis specifikuri ganzraxva, magram auci Bebeli araa misi gaziareba. imis
gamo, rom waqgezebisaTvis araa aucillebeli mensrea-s arseboba, pasuxismgebl obac
nak B ebad mZimea, vidre ansrulebBis pasuxismgeb I oba.

danaSau Bebrivi brZanebis gacema gulisxmobs subordinaciis arsebobas brZanebis
gamcemsa da amsrullebels Soris. piri, romeBic gascens brZanebas, sargeb Bobs Tavisi
Zalauf BebiT, raTa Caadeninos misdami daqvemdebarebu l pirs danaSau Bi. danaSau Bebrivi
brZanebis gacemis SemTxvevaSi arsebobs danaSau Bebrivi ganzraxva da piri, romelic
gascems brZanebas, aTvicnobierebs am gmedebiT gamowveu l Sedegebs.

5. danaSaulebrivi gmedebis CadenaSi daxmareba

nebismieri piri, romelic exmareba sxvas danaSaulis asrulebaSi, pasuxs agebs
Cadeni b1 danaSau BisaTvis sisxBis samarTBis saerTaSoriso sasamarT Bos statutis
25-e muxBis mesame pugntis "g” qvepunqtis mixedviT.

pasuxismgeb B oba daxmarebisaTvis gansazRvrullia ad hoc tribunalebis samarTHiT.
precedentulli samarTHBis Sesabamisad, daxmarebas unda hqgondes gavBena danaSaulis
CadenaSi. rac Seexeba sisxBis samarTHlis saerTaSoriso sasamarTBos mosazrebas,
statutis 25-e muxBis me-3 pungtis "¢g” qvepungti ar moiTxovs, rom daxmarebas
hgondes arsebiTi gavlBena danaSaulis amsrulleblobaze.

danaSau B Si monawi Beobis done da, Sesabamisad, individuaBuri sisxBis samarT Bebrivi
pasuxismgeb B obis sinZime damokidebu Nia danaSau B Si monawi Beobaze. daxmareba moicavs
gmedebebs, romeBTac arsebiTi wvBili ar miuZRviT danaSaulis CadenaSi, Tumca
daxmareba miiCneva danaSau B Si Tanamonawi B eobad da misTvis gansazRvru B ia SedarebiT
msubuqgi sisxBis samarTHBebrivi pasuxismgebBoba, vidre amsrullebBobisa da
danaSau Bebrivi brZanebis gacemisaTvis.

6. Jgufur danaSaulSi Tanamonawi leoba
sisxlis samarTHis saerTaSoriso sasamarT Bos statutis 25-e nux B is me-3 pungtis
“d” qvepunqti aregulirebs jgufur danaSau Bl Si Tanamonawi Beobis sakiTxs. jgufi

17Judgment, Kordic and Cerkez (1T-95-14/2-A), Appeal s Chamber, 17 December 2004, paragraph 27;
8Judgment, Blaskic (IT-95-14-T), Trial Chamber, 3 March 2000, paragraphs 280, 339;
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warmoadgens sull nmcire sami adamianis asociacias, romBebic mogmedeben saerTo
mizniT.

Tformulireba aSkarad nmoicavs nebismier monawi Beobas jJgufur danaSaullSi. aq
sagme exeba daxmarebis irib Formebs (magalBiTad, jgufis Finansirebas), romlebic ar
warmoadgens sasjelis garantias danaSau B Si Tanamonawi Beobisa Tu daxmarebisaTvis,
vinaidan maT ar gaaCnia araviTari arsebiTi efeqti danaSau B is Cadenaze saerTaSoriso
samarTHis farglebSi.

daskvna

sisxbis samarTHhis saerTaSoriso sasamarTBo warmoadgens yvelaze inovaciur
mov Benas saerTaSoriso samarTall Si gaerTianebuli erebis organizaciis Segqmnis Sendeg.
statuti aris erT-erTi yveBaze rTull1 saerTaSoriso instrumenti, romelic odesnme
SemuSavebu B a.

sisxbis samarTHis saerTaSoriso sasamarTBos statuti ar SemoifargBeba im
pirTa sisxBis samarT Bebrivi pasuxismgeb B obiT, romlebmac uSuall od Caidines statutiT
gaTvalBiswinebulBi danaSaullebi. is vrceldeba pirebze, romBebmac iribi formiT
miiRes monawi Beoba danaSaullis CadenaSi.

maSasadame, romis statutis 25-e mulis Tanaxmad, pirs pasuxismgeb B oba ekisreba,
Tu man danaSauli Caidina marto, sxva pirTan erTad an sxva piris meSveobiT, aseve,
piri, romelic gascems braZanebas, waagezebs an sxvagvarad aizuBebs sxvas danaSaulis
Cadenas, Tu es danaSauli an misi mcdeBoba igna CadeniBi. romis statuti aseve
iTvaliswinebs sisxBis samarTHBebriv pasixusmgeb Bobas im pirTaTvis, romlebic
daexmarebian an xel@s Seuwyoben pirTa jgufs danaSaulis CadenaSi.

romis statutis 25-e nux B is mniSvne B obas aZBierebs is Fagtic, rom is iTval iswinebs
Tanamonawi Bebis ara unificirebull, araned diferencirebull modells, romelic gulisxmobs
Tanamonawi Beobis sxvadasxva Formebis arsebobas. Tananonawi Beobis diferencirebulli
mode N i ki, Tavis mxriv, miSvne Bovan rolls TamaSobs sasamarT B os mier individualuri
sisxbis samarTHRebrivi pasuxismgeb Bobis gansazRvraSi.

yovelive zemoTgmu Bidan gamomdinare, SeiZBeba aRiniSnos, rom individualuri
sisxlis samarT Bebrivi pasuxismgeb Bobis sakiTxi ufro metad daixvewa meore nsfolio
onis Semdgom periodSi, rac ganpirobebu Bi iyo niurnbergis, tokios, yofi b1 iugosBaviisa
da ruandis tribunallebis precedentulli samarTHIT.

obieqturoba moiTxovs 1Tgvas, rom, miuxedavad zemoxsenebu B 1 €tribunalebis sanognedo
arealis SezRudulobisa, maT mainc mniSvneBovani roli Seasrulles (da kvHBavac
asrulleben). TviT is fagtic, rom romis statuti da, kerZod, an statutis 25-e
muxBi dRes realobaa, did willad am tribunalebis damsaxurebaa. maT mier zogierT
sagneze gamotani D1 ganaCeni ki saerTaSoriso sisxBis samarTHisa da saerTaSoriso
humanitaruli samarTHlis ganviTarebisa da saerTaSoriso sisxlbis samarTHis
pasuxismgeb B obis sakiTxis ganntkicebisaTvis uaRresad mniSvne B ovania da eWvgareSea,
ron didad waadgeba mudmivmogmed sasamarT los.

97



dogtoranta FfTorunmi

98

gamoyenebu 1 Biteratura

1. turava m, sisxBis samarTHhis zogadi nawili, iuristis bibBioTeka,
meSvide gamocema, Thilisi, 2008

2. CasseseA., International Criminal Law, Oxford, 2003, p. 180

3. Duttwiler M., Liability for Omission inInternational Criminal Law, “ International Criminal
Law Review”, 2006

4. Werle G, Individual Criminal Responsibility inArticle 25 1CC Statute, “ Journal of
International Criminal Justice’, 2007

5. Werle G, Principles of International Criminal Law, Hague, 2005

normatiuli agtebi da sasamarTBos mier ganxiBulll sagmeebi:

6. 1949 wlhis Jenevis konvenciis pirveli damatebiTi ogni, 1979

7. Nuremberg Charter, article 6; also see Tokyo Charter

8. Rome Statute of International Criminal Court, 1998

9. Nuremberg Tribunal, Judgment of 1 October, 1946, inthe Trial of German Major War
Criminals, Proceedings of the International Military Tribunal Sitting at Nurnberg, Germany

10. Judgment, Tadic (1T-94-1-A), Appeals Chamber, 15 July 1999

11. Judgment, Vasiljevic (IT-98-32-A), Appeals Chamber, 25 February 2004

12. Judgment, Krstic (IT-98-33-A), Appeals Chamber, 19 April 2004

13. Judgment, Semanza (ICTR-97-20-A), Appeals Chamber, 20 May 2005

14. Judgment, Tadic (1T-94-1-A), Appeals Chamber, 15 July 1999

15. Judgment, Simba (ICTR-01-76-T), Trial Chamberm 13 december 2005

16. Judgment, Krnojeac, (1T-97-25-A), Appeals Chamber, 17 September 2003

17. kvocka (1T-98-30/1-A), Appeals Chamber, 28 February 2005

18. Judgment, Tadic (1T-94-1-A), Appeals Chamber, 15 July 1999

19. Judgment, Kordic and Cerkez (IT-95-14/2-A), Appeals Chamber, 17 December 2004

20. Judgment, Blaskic (IT-95-14-T), Trial Chamber, 3 March 2000



mar T Imsagu B eba, 2008, #3

MARIAM JIKIA
PhD Student
Department of Law
Thilisi State University
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OFICCSTATUTE

Introduction

July 1, 2002 already become history. Exactly at thisdate Statute of International Criminal Court entered
into force. ICC Statute (Rome Statute) islegal document, containing whol e effort of mankind against the
abolishment of dangerous crimes and for punishment the criminals that depreciate maost important value
such ashuman life. It, simportant to mention that theway to Rome Statutewas really hard. Statesfor along
timewere hesitating to create universal and permanent mechanism of International Criminal Law. They used
to create temporary criminal mechanisms, exactly ad hoc tribunal s dueto concrete conflicts. Nuremberg,
Tokyo, International Criminal Tribuna for Former Yugodavia (ICTY) and International Criminal Tribuna for
Rwanda (ICTR) —areall efforts made by mankind till 1998.

InthisArticleauthor reviewsIndividual Criminal Responsibility, that is determined by thearticle 25 of
ICC Statute.

Sincethereare opposite opinionsabout individual criminal responsibility above mentioned issueisvery
urgent. The considerations differ towards the following issue: areindividual criminal responsibility and
its,preconditions cearly determined by ICC Statute; IsICC statuteis progressivein relation with individual
criminal responsibility; was codification of international criminal law and creation of general partin onelegal
document necessary.

The main part of this articleincludes the research of above mentioned issues due to the comparative
analysisof article 25 of ICC Statute, customary law and international caselaw.

1. General Review of Individual Criminal Responsbility

Committing Crimesunder international law typically entail sthe cooperation of several persons. However,
the collective nature of crimes under international law does not free us of the need for individual criminal
respongbility. In al casesindividual swork together, that means determination of victims, planning, organizing
and i mplementi ng the use of force against their victims.

It should be mentioned that the degree of criminal responsibility does not diminish when distance from
the actual act increases. (Adolph Hitler sent millions of peopletotheir deaths without ever laying hand on
avictim himsdlf). ThelCTY summarized this problem asfollows: “Most of These crimesdo not result from
the criminal propensity of singleindividuals but constitute manifestations of collective criminality: the
crimes are often carried out by groups of individuals acting in pursuance of a common criminal design.
Although some members of the group may physically perpetrate the criminal act, the participation and
contribution of the other membersof thegroup i soften vital in facilitating the commission of the offencein
guestion. It follows that themoral gravity of such participantsis often noless—or indeed nodifferent —from
that of those actually carrying out the actsin question” .

In the beginning of development of international criminal law, while the necessity and difficulty of
allocating individual criminal responsibility were clear, the ruleson participation were only elementary and

$Judgment, Tadic (1T-94-1-A), Appeals Chamber, 15 July 1999, paragraph 191;
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incomplete?.  The Nuremberg Charter contained rather archaic forms of regulation on participation.
Participation in acommon plan or conspiracy towageawar of aggression was acrime.® Under article 6 (c) of
theNuremberg Charter, leaders, organizers, instigators and accompliceswho took part in the formulation or
execution of acommon plan or conspiracy tocommit acrimeagaing international law wererespons bleeven
for acts performed by othersin execution of theplan.* According to Nuremberg principles, war crime, crime
against peace, crime against humanity —all theseare crimesagainst international law.®

For Nuremberg Tribunal the main aim wasto punish persons committed crimesunder international |aw.
They didn,t pay attention to the different modes of participation; they applied to the unified perpetrator
model. The guiding principlewas that any support or promotion of the crime was considered as criminal
participation.®

Morecomplicated doctrine of criminal participation was achieved by thetribunals. Article 7(1) of ICTY
Statute and article 6(1) of ICTR Statutediffer the following modes of participation: committing, planning,
ordering, instigating and aiding. According to jurisdiction of ad hoc tribunals, all modes of participation are
characterized with actusreusand mensrea.

Accessory liability means that the act of one person has an effect on the commission of a crime by
someone e se. In case of acommission asaprincipal the crimeisqualified to one, sown conduct. Thead hoc
tribunals pay a great attention to this distinction not only as a matter of clarifying individual criminal
responsibility, but alsoin sentencing. The ICTY Appeals Chamber has stated in Vasiljevicthat “aiding and
abetting is a form of responsibility which generally warrants a lower sentence than is appropriate to
responsibility as a co-perpetrator”.” The differentiation between modes of participation isno longer only
descriptive, but indicatesthe heavinessof individual responsibility. Thisisal so confirmed by recent decisions
of thead hoc Tribunals. In Semanza, the Appeals Chamber stated that, since the conduct of an accused in
the commission of a crime fulfils the requirements of both aiding and abetting and ordering, it must be
qualified as ordering.2 Theessential principleof thisstatement isthat ordering generally requires ahigher
degreeof individual criminal responsibility and therefore a heavier sentence than aiding and abetting. In
sum, the practice of thead hoc Tribunalssuggeststhat in international criminal law the unified perpetrator
model is loosing ground while a differentiated system of participation involving value-oriented levels of
responsibility, isgaining ground.

2. Article250f |ICC Satute

Individual Criminal Responsibility isregulated by Article 25 of the |CC Statutein detail. Paragraph 1 of
Article 25 states that the ICC has jurisdiction over persons, not over statesor organizations. Paragraph 2 of
Artide25reiteratestheprincipleof individual criminal respong bility whileparagraph 3 distinguishesvarious
modes of individual responsibility. Article 25(3)(a) to (d) refers to modes of criminal participation,
subparagraphs (€)—to the incitement to genocide; subparagraph (f) - to attempt and abandonment. According
toParagraph 4 of Article 25 provisionson individual criminal responsibility do not affect theresponsibility
of statesunder international criminal law.

2Cassese A., Internationa Crimina Law, Oxford, 2003, p. 180

*Nuremberg Charter, article 6; also see Tokyo Charter, Article 5(a)

“Nuremberg Tribunal, Judgment of 1 October, 1946, in the Tria of German Major War Criminals, Proceedings of the
International Military Tribund Sitting a Nuremberg, Germany, Part 22, p. 449

SNuremberg Charter, article 6; also see Tokyo Charter, Article 5(a)

SNuremberg Principle VI

"Werle G., Principles of International Criminal Law, Hague, 2005, p. 339

8Judgment, Vasiljevic (1T-98-32-A), Appeals Chamber, 25 February 2004, paragraph 182; Judgment, Krstic (IT-98-
33-A), Appeals Chamber, 19 April 2004, paragraph 268; Nuremberg Principle VI
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Thesignificant differencebetween prior legal frameworksand article 25 of ICC Statute is systematizing
of modes of participation. Unlike the Statutes of Tribunals statutes Article 25(3) does not smply list the
different modes of participation. It distinguishesand dlassifiesfour levelsof individual criminal responsibility:

1 Individua crimina responsibility for commission of acrime;

2 Individual criminal responsibility for ordering and instigating;

3 Individual criminal responsibility for assistance;

4. Individua criminal responsihility for contribution toagroup crime.

It should be mentioned that liability for commission is different from the liability of other modes of
participation. In accordancewith the case law of thead hoc Tribunals, ordering, instigating, assistanceand
contribution to group crimes- all requirethat the crimeitsdf hasin fact been committed, or at |east attempted.

Committing crimes under international |aw generally entailsthe cooperation of alarge number of persons.
It meansthat the need for determination of the degreeof individual culpability in international criminal law
is more essential than in national legal systems. Above mentioned should be understood not only as
descriptive concepts to establish individual criminal responsihility, but also asindicators of the degree of
individual guilt, sincethey are helpful guidelinesin case of sentencing.

3. Commission of Crime

Article25 (3)(a) of ICC Statute entail sthree different types of commission: commission asan individual,

joint commission and commission through another person.®

Person whose conduct is covered by the definition of the crimein termsof Article 25 (3)(a) isliable
under international criminal law.

Thefundamental idea of joint commission pursuant toArticle25(3)(a) isclear: if several peopleact
together in committing acrimeunder international law, each oneisindividually responsiblefor thecrime.

A specific concept of liability has been developed in the caselaw of the ICTY: participation in a*“joint
criminal enterprise”.’® Thedoctrine of joint criminal enterpriseisof great importancein the process of
work of ICTY. It has aso been adopted by the ICTR.2 Asthe ICTY has stated thethreerequisite
elementsof thejoint criminal enterprise, sactusreus:

@ agroup of persons;

@ theexistence of acommon plan;

@ the contribution of the accused within the common plan.*?

The common plan must include committing one or more crimes against international law. But, theplan
need not be formed before the commission of the crime; it can also be spontaneous. Its presence already
meansthe co-operation of several personsthat isfollowed by criminal result.*®

According tocaselaw of ICTY joint criminal enterpriseisdivided in three categories:

Category | —basicform;

Category Il — Systematicform;

Category 111 —extended form.

Thefirst category includes casesin which a group of persons plans the commission of a crime under
international law. Since each partici pant sharesthe sameintent tocommit the crime, each of themisresponsible
forit.

%Judgment, Semanza (ICTR-97-20-A), Appeals Chamber, 20 May 2005, Paragraph 355;

YRome Statute of International Crimina Court, 1998, Article 25(3)(a);

"Judgment, Tadic (1T-94-1-A), Appeals Chamber, 15 July 1999, paragraph 194;

2Judgment, Simba (ICTR-01-76-T), Trial Chamberm 13 december 2005, paragraph 385;

BJudgment, Krnojelac, (IT-97-25-A), Appeals Chamber, 17 September 2003, Paragraph 31; Judgment, kvocka (IT-
98-30/1-A), Appeals Chamber, 28 February 2005, Paragraph 81.
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Thesecond category entail s cases concentration camp, wherethe perpetratorsare mostly or administrative
personal. AccordingtotheYugosaviaTribunal, the perpetrator must be aware of the criminal character of
the system and act with intent to further it.

Thethird category, named extended form, concernstheattribution of criminal responsibility for crimes
committed by other participants exceeding the framework of the common plan.

According to abovementioned under first two categories the participants are responsible for crimes
committed within the framework of the common plan; thethird category of joint criminal enterprise goes
beyond the framework of the common plan. While the actus reus can be the same for each of the three
categories, they differ in respect of themensrea.

Commission ischaracterized with two elements: “committing” and “jointly with another”. 1t entail sboth
an objective and a subjective e ement. Objective e ement meansthe contribution to the physical commission
of the crime, subjectiveelement - an agreement between the co-perpetrators.** Whilethe definition of above
mentioned elementswill beclearly established, itsinterpreting isdifferent in variousnational legal orders.

According to Article 25 (c) of ICC Statute joint commission requires the highest level of individual
criminal responsibility. For joint commission the existence of actus reus and mensreaare necessary. Actus
reusand mensrea provides someinterpretationsof different el ements of commission, that are different from
the case law of ad hoc Tribunals.

Actusreusof joint commission meansthe existence of agroup of person, common plan and the contribution
of the accused within the common plan. Asfor mensrea, all persons committing crime, should act with the
existence of mental element. In comparison with theconcept of joint commisson defined by ICTY caselaw
abovementioned concept ismore specificin relation with actusreus and mensrea.

If the perpetrator uses another person asan instrument to commit acrimeunder international law, thisis
abasis for criminal responsibility under Article 25(3)(a) of the ICC Statute. This type of commission is
recognized by the major legal systemsin theworld. However, beforethe | CC Statute entered into force, the
responsibility for perpetrator -by-meanshad not been regul ated neither by international criminal law nor by
international courts.

Criminal responsibility under Article 25(3)(a) isindependent regardless of whether that other personis
criminally responsible. Under the norm a perpetrator-by-means can beliableif the direct perpetrator isnot
responsible, for example, if he or sheisnot yet of legal age. Thisnorm impliestheconcept of the* perpetrator
behind the perpetrator”, what means that the direct perpetrator can be manipulate.. This doctrine was
recently used by the German Supreme Court in the cases of thekillings at theinner-German border between
1961 and 1989.

ICC Statute doesn, t regulate the commission of crime by omission. ICC Statute drafts included such
norm, but finally it didn,t become part of the ICC Statute, as some states, especially France, expressed
serious reservations about establishing general liability for omissions.

However, there is no doubt that in certain circumstances, a smple omission can cause a crime under
international criminal law. One examplerelatesto command responsibility under Article 28; the basis for
criminal liability in thiscaseisthefailureto prevent or toreport acrime under international |aw.

Case Law of the ad hoc Tribunals (both the Yugoslavia and the Rwanda Tribunals) determined that
liability can arisefrom omission. In treaty law, Article 86 of Additional Protocol | providesthat breaches of
the Geneva Conventions can result “from failure to act when under aduty todo so” aswell asfrom acting®.
Furthermore, some of the Nuremberg follow-up trials al so recognized criminal responsibility for omission.
Finaly, liability for omission can be qualified asageneral principleof law, as comparative analysis shows
that with the exception of French law, almost all legal cultures establish such liability.*®

“Judgment, Tadic (1T-94-1-A), Appeals Chamber, 15 July 1999, paragraph 227.

BWerle G., Individua Crimina Responsibility in Article 25 ICC Statute, “Journa of International Criminal
Justice”, 2007, p. 958.

Additional Protocol | of Geneva Conventions, article 86.
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4. Ingigationand Ordering

Anyone who orders the commission of a crime under international law or who instigates another to
commit such acrime iscriminally liableunder Article 25(3)(b) of thel CC Statute.

According tothe caselaw of ad hoc Tribunals, an instigator issomeonewho prompts another to commit
acrime under international law.*” Abovementioned can also be achieved by omission.®® The existence of
casual link between theinstigation and the commission of the crimeisan important matter. It meansthat the
instigation has contributed to the conduct of the person committing the crime.

The question about the sharing special intent in relations with instigation is very interesting. Ad hoc
Tribunals have not clear position about theissue. According to International Criminal Court theinstigator
must be acquainted with the perpetrator, s special intent, but need not shareit. Under this approach, lesser
degree of responsibility is provided for instigation than perpetration, since it is not necessary that the
ingtigator fulfill themensreaof thecrime.

Ordering requires the existence of subordinate-rel ations between person giving and person receiving
the order. Person who gives the order is using his’her authority to cause ancther person to commit the
crime. In case of ordering thereisintent for the crime to be committed, and the person who ordersto commit
crimeacknowledgesthe criminal result.

5. Assistance

Anyonewho aidsin thecommission of acrimeunder international lawiscriminally liableunder Article
25(3)(c) of the | CC Statute. Theresponsibility for the assistance isal so determined by the caselaw of ad hoc
Tribunals. According to case law of ad hoc Tribunals assistance should have a significant effect on the
commitment of crime.

As for the ICC Article 25(3)(c) does not require that the assistance has a substantial effect on the
commission of thecrime.

The level of personal involvement in the criminal events and the degree of individual criminal
responsi bility is determined by the mode of participation. Assistance covers acts that werenot essential in
causing thecriminal result. Thusassistanceis one of the modes of participation and it, s provided rather low
degreeof individual criminal responsibility than commission of crimeor instigating and ordering.

6. ContributiontoaGroup Crime

Article25(3)(d) of thel CC Statute regul ates one of the modes of criminal participation: contributingto
the commission of acrime by agroup. Group meansthe associ ation of at |east three persons acting for the
same purpose.

The wording covers any contribution to the group crime. This provision applies to indirect forms of
assistance (for example, financing the group), that do not warrant liability for either co-perpetration or
aiding and abetting, asthey have no substantial effect on the commission of the crime under international
law.

TDuttwiler M., Liability for Omission in International Criminal Law, “International Criminal Law Review”, 2006,
p.30.

8Judgment, Kordic and Cerkez (1T-95-14/2-A), Appeals Chamber, 17 December 2004, paragraph 27.

By Judgment, Blaskic (IT-95-14-T), Trial Chamber, 3 March 2000, paragraphs 280, 339.
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Conclusion

The creation of the ICC isthemost innovative event in theinternational law after establishing United
Nations. ICC Statute is one of the complicated instruments that was ever adopted.

Statute of ICC doesn,t stop on the criminal responsibility of individuals that commit crimes under
Statute. It also spreadson theindividual sthat indirectly take part in committing crime under international
law.

According to abovementioned individual criminal responsibility under the article 25 of Statutearisesif
crimeiscommitted by individual alone, with other person, through other person, by instigating and ordering,
assisting or in case of contribution to a group crime.

Theimportance of article 25 of ICC Statute is strengthened by the existence of the differentiated model
of participation, which meansthe existence of different modes of participation in crime. Differentiated mode!
initsturn playsasignificant rolefor International Crimina Court in relationswith determination of individual
criminal responsihility.

The issue of individual criminal responsibility became more improved after World War 11, that was
determined by the devel opment of Nuremberg, Tokyo, ICTY and ICTR caselaw.

From the objective point of view, despitethelimited jurisdiction of Nuremberg, Tokyo, ICTY and ICTR,
they played and still are playing a significant role. Thefact of existence of Rome Statute and its articleis
mostly the merit of abovementioned tribunals. Decisions made by these tribunals are very important for
further devel opment of international criminal and international humanitarian law, also for the strengthening
theissueof individual criminal responsibility.
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ivane javaxiSvi b1is saxe Bobis Thi Bisis
saxe Imwifo universitetis iuridiuli
Taku I tetis dogtoranti

danaSau l obis cneba da danaSau B obis Tavidan
aci Bebis sakiTxi krimino B ogiaSi

Sesavali:

krimino Bogia (BaT. “Crimen~-danaSau i da berZn. “Logos--swav B eba) aris mecniereba,
romeBic Seiswavlis danaSau B obas rogorc socialur movBenas. ternini “krimino Bl ogia~
1879 wells xmarebaSi Semoitana italielma mecnierma, anTropoBogma topinardom
1885 well's gamoCeni Bma, aseve, italielma iuristma, mecnierma rafaelo garofallon
gamosca pirveli monografia saxeBwodebiT “kriminoBogia~. aRsaniSnavia isic, rom
swav Beba danaSau Bobisa da misi Tavidan aciBebis RonisZiehaTa Sesaxeb gacilebiT
ufro adre iRebs saTaves, risi dasturicaa Cezare bekarias monografia “danaSau lebisa
da sasjelebis Sesaxeb~ (1764w.), sadac sasjel Ta sisxHis samarT Bebriv swav B ebasTan
erTad warmoCeni Bia Sexedu Bebani danaSau B obis Sesaxeb da ganxi Bulia iseTi sakiTxebi,
rogoricaa danaSau Bobis Tavidan aci Beba da saxe Emwifos mxridan danaSau B obasTan
brZolis meTodika. danaSau Boba kriminoBogiis mecnierebis sagnis umniSvne I ovanes
komponents warmoadgens, xo B o danaSau B obis Tavidan aci Beba aRniSnul'i mecnierebis
ZiriTadi mizania.

danaSaullis cneba

sociologiuri midgona:

sociologebi danaSau B obas ganixi Baven deviaciaTa gansakuTrebull saxesxvaobad.
d. J. masionisi amasTan dakavSirebiT aRniSnavs, rom “deviacia kulturuli normebis
darRvevis gacnobierebaa, misi gageba sakmaod vrcelia. erT-erTi saxesxvaoba deviaciisa
aris danaSau Boba _ darRveva sazogadoebaSi oficialurad miRebulli sisxBis samarTHis
kanonmdeb B obisa~! am SemTxvevaSi avtori konkretdeba da danaSauBobad miiCnevs
deviaciaTa im nawi s, romelic arRvevs mxoBod sisxBis samarTHis kanonmdeb B obas.

danaSau B obis originalur da ufro daxvewil gammartebas gvTavazobs amerikeli
sociologi a gidensi. misi azriT, “danaSau B oba nebismieri saxis mognedebaa, romelic
arRvevs kanons.~2 am SemTxvevaSi gidensi nawi Bobriv upirispirdeba masioniss da
ganmartavs, rom danaSauBoba deviaciis iseTi SemadgeneBi nawilia, romelic ara
mxo B od sisxUis samarT B is kanonndeb B obas arRvevs, aramed yveBa im kanons, romelic

Lix. .2K. Maccuonnuc. ,, Coumonorus” . CIIT 2004. C. 259.
2%ix. A. 'mppenc. ,, Cormonorus” . M 1999. C. 259.
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dadgeni Bi an sangcionirebulia saxeBmwifos mier. andenad, marTalia, sociologebi
danaSau B obas deviaciaTa ricxvs miakuTvneben, magram mis “gansakuTrebull obaSi~
gu Bisxmoben danaSau B obis Semxeb B obas kanonmdeb I obasTan.

iuridiulli midgoma:

danaSau B obis iuridiull ganmartebaSi xazgasmulia, rom “danaSaull oba
sisxBissamarT Bebrivi novBenaa, vinaidan masSi Semavall danaSau ll Ta wres gansazRvravs
sisx B is sanarT Bis kanonmdeb I oba, xo B 0 danaSau B obis samarT Bebrivi e Bementi ganasxvavebs
mas iseTi socialuri movlenisagan, rogoricaa amoraluri gamovlineba, xollo
mar T BwinaaRndegobis xarisxi ganasxvavebs mas iseTi samarTall darRvevebisagan, rogoricaa
administraciull -sanar TR ebrivi, disciplinarulli da sanoga Bago-samar T Bebrivi~® aRniSnull
ganmartebaSi warmoCeni Bia danaSauBoba sisxBis samarTBebriv movBenad, Tumca es
arc aris gasakviri, vinaidan krimino B ogia sabWoTa nmecnierebis mier sisxbis samarTHis
Seswav b is kompettenciad miiCneoda. gercenzoni da SHiapoCnikovi krimino B ogias sisxHis
sanarT Bis mecnierebis Semadgene B nawi Bad ganixi Bavdnen, aRniSnull sakiTxs exmaureba
profesori g. naWyebia, rodesac aRniSnavs, rom "..imxanad, krimino Bogiis ugu Bebe Byofis
gano, sisxlBis samarTHis mecnierebis saganSi Setani Bia danaSau BobaTa mizezebic~*
xangrZbivi drois ganmavBobaSi danaSauloba gagebuli iyo rogorc istoriullad
cvalebadi, socialur-samarTHlebrivi movBena damaxasiaTebeBi kBasobrivi
sazogadoebisaTvis, danaSau I oba moicavda danaSau l Ta erTob Biobas, Cadeni B's gansazRvrull i
drois monakveTSi gansazRvrull teritoriaze.

danaSau Boba ganisazRvreba ori urTierTgansxvavebuli kriteriumiT: 1)
sazogadoebrivi saSiSroebiT, realuri zianiT da 2) gaTvaliswineb sisxbis samarTHhis
kanonmdeb B obi T (nullum crimen sinelege).® danaSau B obisa es “ormagi~ buneba, erTi mxriv,
realuri ziani, xolo meore mxriv — gaTval iswineba sisxBis samarT Bis kanonis mier
(konvencia Buroba), ganapirobebs danaSau B obis gansazRvris sirTulleebs.® danaSau B obis
ormag bunebas msof B io krininoBogia xsnis Semdegnairad, kerZod, kBasikurad 1Tv B eba
formula, SemoTavazebu Bi tapenis mier: “danaSauli aris ganzrax darRveva sisxlis
samarT Bis kanonisa, CadeniBi ara Tavdacvisa da gamarT BebisaTvis da dasjadi
saxe Bmwifos mxridan~" sxvagvarad Tu vityviT, “mognedebiTi aqti gvevl ineba danaSau lad,
indenad, ramdenadac igi arRvevs sisxBis samarTHlis kanons~®

kriminologiuri midgoma:
kriminoBogiuri SexedulebiT, realobaSi ar aris iseTi obieqti, iseTi gmedeba,

rome lic TavisTavad, Sinaganad (sui generis, per se), iyos danaSau Bebrivi. danaSauls,
rogorc individuaBur qceviT aqts da danaSau B obas, rogorc socialur fenomens, ar gaaCnia

Six.zwu Baia. ,kriminoBogia~. zogadi nawiBi. Th. 2003. gv. 45.

4ix.g.naWyebia. ,sisxBis samarTHis mecnierebis sagani~. Th. 1998w. gv. 28.

SixSLHA. T'nnmuncknii. “ Jlenantaocts, [pectymHocts, Cormanbabiii kontpons~. CITT.2004. C. 156.
Six." TIpectynHocTs u ee npemynpesxaetue” . [lox pex. .. T'uaunckoro. JI., 1978. C. 15.
"ix.Tappan P. Whois Criminal ?American Sociological Review. 1947. # 12. P. 100.

8ixBrown S., Eshensen F.-A., GesG Criminology: Explaining Crimeand itsContext. P 18.
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bunebrivi, onto N ogiurad (arsebiTad) gansazRvruli referenti socialur sinandvi BeSi; danaSau b i
mxo B od kriminaBuri poBitikis produgtia, vinaidan, Tu ra aris danaSaul'i (da saerTo jamSi
_ danaSau I oba), gansazRvravs konkretu Bi kanonmdebe Bi konkretull saxe BmwifoSi da konkretull
dros, romelic upirveles yovl isa, ganoxatavs mmarTve B i Fenis, umciresobis interesebs® danaSaull i
da danaSauloba relaciuri (SefardebiTi), konvencialuri, socialuri konstruqgtebia. ase
magal iTad, erTi adamiani kBavs meores, zogierTi sxvis gonebas itacebs, sxva yaCaRobs da a.S.
yoveli aseTi gmedeba danaSauBadaa miCneuli da isjeba sisxBis samarTHBis wesiT, magram
Sinaarsobrivad anal ogiuri xasiaTis gmedebebi SesaZlebe B 1ia ar ignes cnobi li danaSau Bad da,
pirigiT, gamarT Bebull da Rirseull gmedebebadac ki CaiTval os; mag.. mowinaagndegis mkv B el oba
saomari mogmedebebis dros, jaSuSoba mowinaaRmdege qveynis teritoriaze, sikvdiliT dasja
sasamarT Bos gamamtyunebe Bi ganaCeniT (sakmaod gavrcelBebulia aSS-s mTel rig StatebSi),
sasamarT B os gadawyveti BebiT gonebis konfiskacia da a.S.

Tanamedrove kriminoBogiaSi danaSau B obis gageba-Semecnebis sami ZiriTadi midgoma
arsebobs: 1) Begalisturi — danaSaulloba aris is, rac akrZaBlulia kanoniT (aq
igulisxmeba ara marto sisxBis samarTHis kanoniT akrZaBlul'i gmedebani, aramed
kanondarRvevebi, disciplinarulli da administraciulli gadacdomebi; 2) sociallur-
reaqciulli, roml is Tanaxmad, danaSau Bebrivia is, rac ikicxeba sazogadoebis, saxe Bmwifos
mier da risTvisac dawesebulia sasjelebi da 3) kritikulli — romelic ar iziarebs
xsenebul or midgomas.!

sazRvargareTis krimino B ogiaSi didi gavrce Beba pova Tvall sazrisma, romll is Tanaxmad,
kriminoBogiis interesebi nmoicavs ara marto danaSaulebs, aramed deviantur
mogmedebebsac, rac ganpirobebulia danaSau Bobasa da deviaciaTa mWidro kavSiriT.
garda amisa, danaSau B oba ganixiBeba rogorc saxesxvaoba socialluri deviaciebisa.
andenad, sazRvargareTis kriminoBogiis saganSi saerTo adgi Bi ukavia danaSau I obasa
da deviaciebs, romBebic “umsxverpBo danaSau Bebad~ iwodeba.’? ew. “umsxverplo
danaSau B obis~ arsi mdgomareobs SemdegSi: obieqturi ziani, romelic moagvs uaryofiT,
gadaxriT qcevas (deviacias) da subieqturi Sefaseba sazogadoebisa aRniSnulli zianis
mimarT, xSirad erTmaneTs ar emTxveva. aseTi SeuTavseb B oba dakavSirebu I ia sazogadoebaSi
zneobrivi principebis cvalebadobasTan, mag. sazogadoeba saTanadod ver afasebs
narkomaniis gavrcelebas, prostituciisgan niRebull zians, TviTmkvBeB obaTa ricxvs
da sxva msgavs movBenebs. 90-ian wlebSi aSS-sa da dasavBeT evropis nTel rig
gveynebSi safuzve i Caeyara mindinareobas, romlis Tanaxmad, ew. ~umsxverp B o danaSau l ebi~,
rogorebicaa narkotikebis moxmareba, pornografia, prostitucia, azartulli TamaSebi,
mamaTmav B oba da sxva, anoRebu Biyo sisxBis samarT B is kanonmdeb B obidan da momxdariyo
maTi dekriminalizacia, Tumca aRsaniSnavia is garemoeba, rom aseT dros swored
msxverp B Tan gvaqvs sagme da ara sxva mov BenasTan, kerZod, msgavsi individebi, romlebic
ewevian xsenebu I sagmianobas, upirveles yovlisa, zians ayeneben sazogadoebas, TavianT
da sxvis ojaxebs, mozard-axalgazrdobas®® Tezisi imis Sesaxeb ki, rom narkotikebis
moxmareba, alkoholizmi, TviTmkvBeBoba da sxva devianturi movHBenebi, uaRresad

ixS.H. Tnauuckwii. , JleBuantaocts, [Ipectymrocts, Conpansheiii korTposs” . CITT.2004. C. 194.
Ojx. Tpynst CIIT ¥Opummueckoro uncruryra [ eHepanbHoii mpokyparypsl PO. 2001, Ne3. C. 74-75.
Yix.i. goZiaSvili. ,kriminolBogia~. Th 1998. gv. 23.

2jx., Conmansubie Otrinonenus” . M. FOpumaeckas mureparypa. 1989. C. 106.
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piradulli probBemaa subieqtisa, misi moraluri ufBeba, Cveni mosazrebiT, mcdari
B ogikaa. mrTal ia, cxovrebiseuli pirobebi yovell konkretull individs sxvadasxvagvari
aqvs (ukeTesi an mZime, rTulli da tragikuBic ki), magram Tuki maT mT NianobaSi
ganvixi BavT, maSin ar SeiZBeba, rom isini ar miviCnioT socialur borotebad, romell sac
ar gaaCnia arc moralluri da arc kanonismieri gamarT Beba. pirebi, romBebic xdebian
narkomaniis, alkohoRizmisa Tu sxva deviaciuri gamov I inebebis msxverplni, albaTobis
maRali xarisxiT, SeiZleba vivaraudoT, rom saboBloo janSi yalibdebian potenciur
damnaSaveebad. 1sini veRar unk Bavdebian cxovrebiseul sirTuleebs (mag. ver ganoimuSaveben
saarsebo minimums), amave dros ar gaaCniaT SesaZBebBoba TavianTi gadaxriTi
moTxovni Bebebis dakmayofi Bebisa da ZaBauneburad, TavisTavad, xdebian damnaSaveebi
(dauokebe B'i moTxovni Bebidan aBkoho Bis, narkotikis miRebidan gamondinare, iZulebuli
arian, Caidinon qurdoba, yaCaRoba, Zarcva da aS.), xoblo iseTi movlena, rogoricaa
TviTmkv Be B oba, Suasaukuneebis ruseTSi miCneuli 1yo danaSau lad da kvalificirdeboda
sisxBis samarTHhis wesiT. TviTnkvBe B obis nebismieri mcdelobisaTvis dawesebulli
iyo umkacresi sisxBissamarT Bebrivi sangciebi, radgan TviTmkv el oba, iseve, rogorc
sxva saxis deviaciuri mov Benebi, miCneuB1 1yo mometebul sazogadoebriv saSiSroebad,
rac, saboloo jamSi, aferxebs sazogadoebis normaBur fungcionirebas.* amdenad,
zogierTi kriminoBogis miswrafeba imisken, rom “gaTavisuFBdes~ iurisprudencia
msgavsi gmedebebisa da maT winaaRmdeg brZo B isagan, ncdaria da safuZzvel s mokBebul 1,
Tumca amave dros unda aRvniSnoT, rom nebismieri devianturi gamov linebis danaSau lad
miCneva da misi daregu B ireba sisxBis samarTHis wesiT, bunebrivia, utopiande migviyvans.
kanonTa simravle saxeB@mwifoSi igivea, rac didi raodenoba mkurnalBebisa: niSani
avadmyofobisa da uZBurebisa®

danaSau Bl obis saxel@mZRvaneBlo cneba Tanamedrove kriminoBogiaSi:

ukanaskneB1 aTwBeulebis ganmavBobaSi mecnierebaSi mindinareobda sistematuri
kv Bevebi danaSau Bobis fTenomenis Sesaxeb, sull axBo warsullSi ki, krininologiis
mecnierebis ganviTarebasTan erTad, Camoya B ibda da ganisazRvra danaSau l oba, rogorc
“uaryoFiTi socialur-samarT Bebrivi movBena, romellic arsebobs adamianTa sazogadoebaSi,
gaaCnia Tavisi kanonzomierebani, Tvisobrivi da xarisxobrivi maxasiaTeb Bebi, moagvs
sazogadoebisa da adamianebisaTvis negatiuri Sedegebi da moiTxovs specifikur
controlls saxeInwifosa da sazogadoebis mxridan.~*

danaSau B obis Tavidan aci leba

danaSau B obis Tavidan acileba kriminoBogiis mecnierebis sagnis mniSvne I ovani
Semadgene @i nawiBi da amave dros am mecnierebis ZiriTadi mizania

sagne is gaxBavT, rom “danaSauli socialluri novBenaa, romelsac sociallur-
ekonomikuri fagtorebi ganapirobeben. amitom dgeba sakiTxi imis Sesaxeb, Tu ramdenad

141x.” Cormanpubre Otimonenus” . M. FOpuamueckas murepatypa. 1989. C. 106.

Bix." Kpumusonorus” . YueOHUK I FOPUAMIECKUX HHCTUTYTOB U (pakyrareroB. M. 1992. C. 32.

Bix AU, IN'mHeKwiA. “ [leBuanTHOCTD, [IpectymHocTs, CompansHeiii kourpoms” . CITT.2004. C. 155-156.
aseve, z. wulaia. “krimino Bogia~. zogadi nawi Bi. Th. 2003. gv. 54.
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mizanSewoni Bia aseT dros danaSau s vebrZoBoT sasjelis meSveobiT, maSin, rodesac
danaSau B obaTa winaaRmdeg brZo B is efeqturobisaTvis gadamwyvetia social ur-ekonomikuri,
ideo Hogiur-politikuri da sxva amgvari RonisZiebebis ganxorcie Beba. saxe Bnwifon,
upirveles uovlisa an RonisZiebaTa efeqturobisaTvis unda izrunos da mxolod
anis Semdeg daawesos sisx BissamarT Bebrivi sasjeli, rogorc danaSaul is winaaRndeg
brzolis damxmare saSualeba~

danaSau B obis Tavidan aci Bebis probBematikaSi ganixileba ori ZiriTadi kriteriumi:
saerTo-socialuri da individualuri.®

danaSau Bobis Tavidan acilebis saerTo-socialuri midgoma:

danaSau B obis Tavidan aci Bebis saerTo-socialluri midgoma moicavs, erTi nxriv,
ekonomikur urTierTobaTa ganviTarebis srullyofas; tegnoBogiuri da tegnikuri
procesebis, mrewve B obis, soflis meurneobis, sabazro ekonomikis, biznesis ganviTarebas
da msgavs procesebs, rac uSuall odaa dakavSirebu i sazogadoebrivi cxovrebis donis
amaR Bebasa da materialuri pirobebis gaumjobesebasTan; xolo, meore mxriv,
sazogadoebis kul turuli donis  amaR Bebas, ganaT Bebis sistemis gaumjobesebas,
aRmzrdeBobiTi, zneobrivi da religiuri Sexedu Bebebis damkvidrebas.® dasaxeBebulli
midgoma, marTalia, pirdapir ar aris dakavSirebuli danaSaulobis problemasTan
(adamianebi ku B turisa da xe B ovnebis ganviTarebisas nak Bebad Figroben danaSau B obasTan
brzolaze), magram maRali kuBlturulli da intelBeqtualuri done sazogadoebisa
saimedo garantebia danaSau B obis Tavidan asaci BebBad. dasaxeBebuli zomebi iribad,
arapirdapir axdens zegav @ enas danaSau Bobaze, xolo rac ufro maRall ia ekonomikuri
da kulturulli done sazogadoebisa, miT meti safuzveli arsebobs, vivaraudoT, ron
danaSau Bobis saerTo maCvenebeBi aseT sazogadoebaSi iqgneba dabaB1i.2° danaSau B obis
Tavidan aci Bebis saerTo-socialuri struqtura diferenciaciullia; mis farglebSi
wydeba iseTi sakiTxebi, rogoricaa optimaBuri Fizikuri, sullieri, zneobrivi, religiuri
ganviTareba momavaBi Taobebisa, aseve, efeqturi sociallizacia pirebisa, romelTac
gaaCniaT esa Tu 1is Tsigo-Fizioblogiuri negatiuri Taviseburebebi. determinaciisa
da mizezobriobis procesebis marTva xdeba sxvadasxva gziT. negatiuri mov Benebisa
da procesebis BikvidaciiT, maTi neitralizaciiT sazogadoebriv cxovrebaSi pozitiuri
cviilebebis Setanis gziT; sazogadoebrivi cxovrebis sxvadasxva sferoebis
urTierTgnedebis Fagtorebis gaTvaliswinebiT. Tuki romelime uaryofiTi ekononikuri
mov Benis dauyovneb B iv aRmofxvra ver xerxdeba, SesaZBebelia misi garkveull donemde
neitralizeba dadebiTi polRitikuri da sullieri cxovrebis faqtorebis Carevis,
Canacv B ebis gziT,; magall iTad, umuSevrobis pirobebSi, miSvne B ovania dasagnebis sanTavrobo
da arsamTavrobo seqtoris efeqturi sagmianoba, regularulli Semweobebis gacenma,
ronelic uzrunvelyofs umuSevari, socialurad daucveli piris cxovrebiseuli

ix.g.naWyebia. “sisxBissamarT Bebrivi urTierToba da danaSaulis cneba~. Th. 2002. gv. 3.
8Sead. JI.A. Illecrakos. “Kpumunomnorus” . CITT. 2006. C. 252-254.
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saarsebo minimumi T dakmayofi Bebas.? danaSau B obis Tavidan aci Bebis saerTo-socialluri
zonebi im komp Begsur RoniZiehaTa erTob B iobaa, romBebic, sabol oo janSi, mimarTulia
sazogadoebis ekononikuri, poBitikuri, zneobrivi, sulieri cxovrebis winsvlisa da
gajansaRebisaken. am mxriv, danaSauBobis Tavidan acilebis sagmeSi CarTulli unda
iyos mTel 1 sanogalago sazogadoeba, sanTavrobo da arasanTavrobo seqtorebi.  saerTo-
socialluri zomebi gvevlineba adamianTa Tanacxovrebis Rirseuli pirobebis
Segnnis winapirobad, amasTan, safuZzvBad imisa, rom adamianebs SeuwydeT Formireba
mavne moTxovni Bebebisa (mag.. narkotikebis moxmarebiss, ablkoho Rizmi, prostituciis
da a. S.), gauCndeT survili, efeqgturad gadawyviton TavianTi probBemebi kanonis
TargBebSi, mieceT stimuli sazogadoebrivad sasargebBo, marT B zomieri gnedebebis
ganxorcielebisa?? danaSau Bobis Tavidan aci Beba odiTganve ayvani B iyo saxe Imwifo
politikis rangSi. civilizacian, kul turis ganviTareban gamoiwvia aRmzrdeBobiTi
sistenebis Camoya B ibeba. pragtika gviCvenebs, rom mozard-axall gazrdobas unda gadavceT
ara marto tradiciulli unar-Cvevebi da religiuri dogmatebi, aramed gansazRvruli
msoT I xedve B oba, Fi Bosofiuri Sexedu Bebebi, romBebic SendgonSi auci Beb Bad moaxdens
zegav Benas maT calkeul gmedebebsa da sagcielBze mT Hianad. aRmzrdeBobiTi zomebis
gamoyeneba ki mozard-axaBgazrdobaSi sakmaod efeqturi meTodia sazogadoebrivi
cxovrebis regu lirebisa danaSaull obis Tavidan aci Bebis sagqmeSi swori aRmzrdel obiTi
sagmianoba erT-erT yveBaze mniSvneBovan RonisZiebad iyo miCneuli ZvelBi berZeni
TiBosofosebis mier. mizanSewoni Bad 1TvBeboda, rom xelisufBebas didi yuradReba
daeTmo xalxis swavBa-aRmzrdeBobiTi sagnianobisaTvis.?® gansaxi Bvel sakiTxTan
mimarTebaSi mizanSewoni Bad migvaCnia, aRvniSnoT, rom erT-erT, Zveli drois yvelaze
metad ganviTarebull eBinur saxeBmwifoSi — spartaSi — mogmedebda originaluri
sistema sazogadoebriv urTierTobebze zemogmedebisa, saxe Bmwifos mxridan ojaxur
urTierTobebSi agtiuri Carevis saxiT. spartaSi iTvleboda, rom gorwineba aris
“dawesebu Beba~, romel@sac gaaCnia erTaderTi mizani — Fizikurad da zneobrivad
ganviTarebuli, gJanmrTeli mogalageebis “warmoebisa~; saxeBlmwifo araTu aqtiurad
akontro Bebda mozard-axalgazrdobis gonebriv da Fizikur aRmzrdeBobiT process,
araned awarmoebda dasaqorwinebeBi wyvi Bebis mkacr SerCevasac. gorwineba, romBis
Sedegadac ar daibadebodnen bavSvebi, gaugnebu Bad 1TvBeboda da moga Bageebi val debulli
iyvnen, sxvasTan eqorwinaT. daugorwineb B oba danaSau Bad 1Tv B eboda; bavSvebis raodenoba,
romelic spartanel ojaxebs unda hyo BodaT, mkacrad gansazrvrulli iyo. gveyanaSi
mogmedebda nmkacri kriteriumebi mozard Taobis gonebriv, zneobriv da Tizikur
ganviTarebasTan mimarTebaSi.?* spartan dauntkica nsoflios, rom ojaxuri urTierTobani
da mozard-axa B gazrdobis aRmzrdeBobiTi procesi, SesaZlebelia efeqturad yofi liyo
kontrolirebadi saxe Bmwifos mier sxvadasxva miznebisaTvis, maT Soris, danaSau B obis
Tavidan aci Bebis umniSvne B ovanesi miznisaTvis. vFigrobT, spartis zogierTi niRwevis
gaana B 1zeba da impBementacia garTull po B itikaSi, nniSvne B ovnad waadgeba saxe Bmwifos
ara marto danaSauBobis Tavidan asacilBebBad, aramed sagarTveBos ganT Bianebis

Zix." Kpumunonorust” . Yebuux must By308. M. 2001. C. 440.
Zjx."“Kpumunonorust” . Yebuux must By3os. M. 2001. C. 440.
Bix."Ucropus punocopun”. M. 1957. T. 1. C. 61.

2Sead.H. Michell. “Sparta~. Camb, 1952.
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processac. miT umetes, roca Tanamedrove amerikeBi swavBulli krimino B ogebis, maT
Soris, koganis, gamokvBevebma daadastures Zveli WeSmaritebis siswore, rac imaSi
mdgomareobs, rom ojaxis simtkices da mozard-axalgazrdobis swor aRmzrdelBobiT
sagmianobas upiratesi mniSvneBoba eniWeba danaSauBobis winaagndeg brZoBaSi, nmis
Tavidan aciBebasa da aRkveTaSi.?®

danaSau Bl obis Tavidan acilebis individualuri midgonma:

danaSau B obis Tavidan aci Bebis individuaBur nidgomaSi igu Bl isxmeba zemogmedeba
konkretu I pirovnebaze da mis garemocvaze, romelic ganoixateba konkretu B pirovnebis
mimarT socialuri da fTsiqoBogiuri daxmarebis aRmoCenaSi, xol o gadaudebeli
auci BebBobis SemTxvevaSi _ mis saqcielze kontrolis dawesebaSi. individualuri
profilagtikis arsi mdgomareobs: 1) pirovnebisaTvis kriminogenuri socialluri
prob Bemebis mogvarebaSi, mag. umuSevrobasTan. 2) daxmarebis aRmoCenaSi, gadall axos
aRmzrdelB obiTi da fsiqoBogiuri siZneleebi da 3) sagcielis kontroBSi (mag. im
pirTa sagcielis kontroli, romelTac sasamarTBos mier daniSnulli agvT pirobiTi
msJavri).?® garda amisa, danaSau B obis Tavidan aci Bebis individuaBluri zomebi iyofa
adreull, uSuallo da recidivistTa profilagtikur zomebad.?”

adreulli profilagtika moicavs gamafrTxiBebeBi samuSaoebis warmoebas zogad
TformatSi im mizniT, rom gamoiricxos konkretulli piris an romelime socialuri
Jogufis mier momavalSi SesazBo kriminaBuri sagmianoba adreuli profilagtikis
TvallsaCino magaBiTia amerikis SeerTebull StatehSi dankvidrebulli da gavrcelebuli
kriminoBogiuri saskolo da skolamdeli programebi, romelic nimarTulia
mozard-axal gazrdobis xasiTis dadebiTi mxareebis Camoya B ibebaze, maTSi agresiulli
Tvisebebis Formirebis aRmofxvraze. uSuallo profi Bagtika gamoixateba mizanmimarTu ll
sagnianobaSi  konkretuli1 pirebisa da maTi axBo garemocvis mimarT. aRniSnulli
sagmianobis obieqtebad gvevlinebian individebi, romeBTa cxovrebis wesi da unar-
Cvevebi mowmoben, rom maTi mxridan didia albaToba danaSaullTa da calkeuli
samarTal darRvevebis Cadenisa.?®

recidivisTa profi Bagtik (kriminoBogiuri gagebiT) igu B isxmeba profi Bagtikuri
sagnianobis warmoeba im pirebis mimarT, rome B Tac ukve Cadeni Bi aqvT danaSau Bebi Tu
calkeuli samarTaldarRvevebi. aseTebs ganekuTvnebian msjavrdebuBebi, romBebic
realurad ixdian sasjells, pirobiT nmsjavrdebullebi da TavisuFBebis aRkveTis
adgi Bebidan pirobiT vadamde gaTavisufBebuli pirebi, adamianebi gaTavisufBebuli
sisxbis samarTHis pasuxismgeb B obisagan, arasrullwlovanebi, romelTac daniSnulli
aqvT aRmzrdeBobiTi xasiaTis iZulebiTi RonisZiebani.?® amasTan, individualuri
profilagtikis obieqtebad gvev N inebian calkeuli kriminogenuri pirebi, mikrogareno,
sadac xdeba negatiuri xasiaTis zemogmedeba individebze, rac, saboloo janSi, maT

Zix.V. Koran. “Kpumunonoruueckue uccienopanue B mupe” . M. 1995. C. 160.
%jx. J.A. Hlecrakos. “Kpumunonorus” . CIIT. 2006. C. 255.
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ubiZgebT danaSaulBis an sxva devianturi gcevis ganxorcielebisaken. individualuri
profilagtika aseve moicavs desocializirebull pirebs, romelTac ganekuTvnebian
usax Bkaro adamianebi, pirebi, romel Tac ar gaaCniaT nudnivi Semosavlis wyaro,
unuSevrebi, aBkoho B ikebi, narkomanebi, meZavebi, “uweso~ ojaxebidan ganosu Bi nozardebi.*
Tanamedrove mecnierebaSi, individuaBuri profilagtikis agtualur nimarTu llebad
gvev B ineba samarTaldarRvevaTa da deviaciaTa gafrTxiBeba mozard-axall gazrdobaSi,
raSic upiratesi mniSvneBoba eniWeba narkomanias da ojaxur ZaBadobas; dasavleTis
mT B rig qveynebSi didi yuradReba eqceva profi lagtikur RonisZiebaTa iseT Semadgene
nawi B's, rogoricaa ew. “komunaBuri prevencia~>® misi arsi ndgomareobs kompaqturad
dasaxBebuli adamianebis TviTorganizaciaSi, policiasTan mWidro TananSromB obiT
akontro B on sazogadoebrivi wesrigi TavianT dasaxBebull teritoriaze. aseT viTarebaSi
sazogadoeba erTobBivi ZaBisxmeviT xels uwyobs axalgazrdobis nmier kanonis
TargBebSi, zneobrivi Rirebu Bebebis dacviT, Tavisufali drois moxmarebas, iCens
mzrunve Bobas sociallurad daucveli mezobBebis mimarT da aS.

“mediatoris~ instituti danaSaulobis Tavidan acilebis probBematikaSi:

msoflio pragtikaSi individuaBuri profilagtika dayvani Bia damnaSavesa da
dazarallebulls Soris konfHhiqtis daregulirebis donende. dazarallebulBTan “Serigeba~
sxvadasxva FormebiT CadebuBia dasavBeTis bevri ganviTarebuli qveynis Sida
kanonmdeb B obaSi da gvevlineba TavisufFBebis aRkveTisa da sasjelis yvela sxva
saxis alternatiull RonisZiebad. aseTi pragtika danergi Bia da warmatebiT mogmedebs
nider BandebSi; ucxo qveynebis gamocdi B eba gviCvenebs, rom WeSmariti, nandvi B 1 Serigeba
danaSaulis Tavidan asacilebBad SesazBoa miRweull 1ignes mxoBod specialistis
(rediatoris) monawi BeobiTa da agtiuri ZaBisxmeviT. aRniSnulBis gaTval iswinebis
safuzvel ze dasavleTis ganviTarebul qveynebSi warmoiSva axalli profesia - “mediatori-,
romelic, bunebrivia, Sesabanis codna-ganocdi Bebas moiTxovs, Tumca evropis mTell rig
saxe BmwiToebSi es probBemac mogvarebu Bia da fusticiis saninistroebis strugturebSi
moRvaweoben “saStato~ mediatorebi.®

kRinikuri kriminologia:

gansaxi Bvel sakiTxTan mimarTebaSi aseve sayuradReboa is garemoeba, rom dasavleTis
mTel rig demokratiull qveynebSi (mag. italiaSi, safrangeTSi) didi popularobiT
sargeb Bobs iseTi dargi krininoBogiisa, rogoric aris ew. "kl inikuri krimino 1 ogia-~.
mis bazaze warmoigmna da realizebul igna pragtikaSi arasadamsjel o zemogmedeba
damnaSaveebze. aRniSnull qveynebSi dainerga “kriminoBog-kHBinicistebis~ profesia,
ronlebic didi avtoritetiT sargebBoben sazogadoebaSi da mniSvne B ovan gav B enas
axdenen saxe Imwifo politikis formirebze patimarTa reabilitaciis sakiTxebTan
mimarTebaSi. kriminoBogiis aRniSnuli dargis ganviTarebam gamoiwvia sadamsjello

Opx.iqve.
slix.iqve.
2ixd.A. Mecrtakos. “Kpumunonorus” . CITT. 2006. C. 257-258.
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po Bitikis humanizacia evropis TiTqgnis yve Ba saxe BmwifoSi. safrangeTSi amas mohyva
penitencialuri sistenis reforma, romBis farglebSic penitencialur sistenaSi
Seigmna socialur-aRmzrdeBobiTi samsaxuri, patimrebs gauCndaT SesaZlBebloba
profesiulli ganaT Bebis miRebisa, sxvadasxva saswavlB o dawesebu B ebebSi swavBisa da
auci Bebel 1 sanedicino daxmarebis miRebisa Tavisuf Bebis aRkveTis adgi Bebis Farglebs
gareT.® vFiqrobT, aRniSnuli modelis SeTavazeba gar Tulli penitencialuri sistenisaTvis
dRes Zallze mniSvne B ovani iqgneba. jer erTi, pirTa xangrZBivi yofna Tavisuflebis
aRkveTis adgi BebSi iwvevs Seuqcevad cvBilebas maTi Tsigikisas, ris Semdegac
sasjelnoxdibi pirebis srulli unravBesoba agrZeBebs kriminal ur sagmianobas ufro
srullyofilad da profesional ur doneze, vidre amas agande sCadionen da, Sesabanisad,
sazogadoehas ayeneben ufro met zians gaTavisufBebis Senmdeg, xolo, meore mxriv,
sisxlis samarTHhis represia wamoSobs axall danaSaullebs, romel Ta Cadena xdeba
sasjelaRsrulebiT dawesebu BebebSi, rac xSir SemTxvevaSi Batentur xasiaTs atarebs.

kriminoBogiuri politika:

kriminoB ogiuri po Bitika ganoixateba saxe Imwifos mxridan koncefciis SemuSavebaSt,
sadac asaxull unda ignes danaSau B obis Tavidan acilebis tagtika da strategia. igi
moicavs or ZiriTad mimarTu Bebas: sisx DissanarT Bebrivs da sakuTriv krimino B ogiurs3
amaTgan, pirveli mimarTuleba dakavSirebulia materialuri sisxBissamarTBebrivi,
sisxBis samarT his saproceso da sasjelaRsrullebiTi kanonmdeb B obis ganviTarebasTan,
aseve, i1gi uzrunvelyofs sisxBissamarT Bebriv pasuxisngeb B obas pirebisas, romell Tac
Caidines danaSaulli; meore midgoma _ uSuallod kriminoBogiuri mimarTul eba moicavs
saxeImwifos mxridan danaSaulobis ganviTarebis kanonzomierebebis sistenur
gaana B izebas, danaSau Bobis Tavidan aci Bebas, danaSaulis msxverpl TaTvis saTanado
materialuri da fsigoBogiuri daxmarebis aRmoCenas, aseve, normaluri pirobebis
Segnnas im pirTaTvis, romBebic gaTavisuFBebulebi arian TavisufBebis aRkveTis
adgi Bebidan, raTa saSualleba mieceT, daubrundnen norma Bur, kanonier cxovrebas.®

dasasrulls unda aRiniSnos, rom danaSauloba, rogorc saerTaSoriso problena,
gaeros specialuri rezoBuciis Tanaxmad, SeiswavBeba ekonomikuri, socialuri,
kulturulli da humanitarull i programebis fargBebSi. gaeros egidiT, nsoflios TiTqnis
yve la regionSi mogmedebs kriminoB ogiuri kvBeviTi institutebi, maT Soris aRsaniSnavia
“danaSau B obaTa Tavidan aci Bebisa da danaSauBobaTa kontrolis gaeros evropuli
instituti (HEUNI - helsinki, FineTi), romBis sagmianobis erT-erT mniSvnell ovan
mimarTu Bebas Seadgens krimino Bogiuri swavBebis ganxorcieleba sxvadasxva qveynebSi;
vFiqrobT sagarTvel os saxe Imwifos TananSrom B oba aRniSnull institutTan mizanSewoni B 1ia
da Zall ze mniSvne B ovani igneba maTi gamocdi Bebis gaziareba garTve B krimino B ogebisaTvis,
rac, saboloo jamSi, waadgeba garTull saxeBmwifosa da sazogadoebas.

#Ix.C.M. Mumakos. "3apyoexnas Kpumunonorus” . M. 1997. C. 199-200.
#ixJd.A. Hlecrakos. " Kpuvmunonorus” . CIIT. 2006. C. 398.
SixJ.A. Mecraxos. " Kpumunonorus” . CITT. 2006. C. 399-400.
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kiberdamnaSaveobis Sesaxeb
evropull 1 konvencia da masTan
dakavSirebu 1 saerTaSoriso
dokumentebi

sagarTve BoSi  kiberdanaSau Bis Sesaxeb pirvelad
gamovida saerTaSoriso agtebis krebuli wignis saxiT _
»KiberdamnaSaveobis Sesaxeb evropu B konvencia da masTan
dakavSirebuli saerTaSoriso dokumentebi~ wigni
gankuTvni Bia msoflioSi informaciuli tegnologiebis
steroSi, sanarT Bebrivi ganviTarebis miRwevebis, kerzod,
saerTaSoriso samarTBebrivi agtebis gasacnobad.
»KiberdamnaSaveobis Sesaxeb evropu B konvencia da masTan
dakavSirebuli saerTaSoriso dokumentebi~ wigni
upirvelesad saWiroa sagarTveBoSi kompiuteruli
informaciis sferoSi adamianis ufBebebisa da Tavisuf-
Bebebis dacvisaTvis.

wigni gankuTvniBlia rogorc iuristTa farTo
wrisaTvis, aseve, kiberdamnaSaveobiT dainteresebul
pirTaTvis.
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